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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WENDBLL HOLMES, Circuit Justice Waslilngton, D, C. 

Hon. WILLIAM L. PBTNAM, Circuit Judge Portiand, Me. 

Hon. FREDBEIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H. 

Hon. MARTIN A. KNAPP, Circuit Judge New York, N. Y. 

Hon. CLARENCB HALB, Dlatrict Judge, Maine Portiand, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Littlcton, N. H. 

Hon. ARTHUR L. BEOWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLES B. HUGHES, Circuit Justice Waslilngton, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGBRS, Circuit Judge New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS 1. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEBDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York BuJEalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge Wilmlngton, Del. 

Hon. JOSEPH BUFPINGTON, Circuit Judge Pittsburg. Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia. Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. THOS. G. HAIGHT, District Judge, New Jerseyi Jersey City, N. J. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Treaton, N. J. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadelphia, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania.. Philadelphia, Pa. 

Hon. CHAS. B. WITMEU, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania^ Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

*Appointed February 18, 1914. "Died February 25, 1914. 
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FOURTH CIRCUIT 



Hon. EDWARD D. WHITE, Circuit Justice Wasblngton, D. C. 

Hou. JETER C. PRITCHARD, Circuit Judge AslieviUe, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HBNRYiG. CONNOR, District Judge, E. U. North CaroUna Wilson, N. C. 

Hon. JAIMES E. BOYD, District Judge, W. D. Nortii Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, B. and W. D. S. C.Cliarleston, S. C. 

Hon. EDMOND WADDILL, Jr., District Judge, H. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY IVIcDOWELL, District Judge, W. D. Virginia Lynchburg. Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. Wost Virginia Pliilippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Cliarleaton, W. Va. 



FIFTH CIRCUIT 



Hon. JOSEPH R. LAMAR. Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. MoCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Blrmingliam, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEFPARD, District Judge, N. D. Florlda Pensaoola, Fia. 

Hou. RHYDON M. CALL, District Judge. S. D. Florida Jacltsonvilie, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPBER, District Judge, S. D. Georgla Macou, Ga. 

Hon. BUFUS E. FOSTBR, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Sbreveport^ La. 

Hou. HENRY C. NILBS, District Judge, N. and S. D. Mi-ssissippl Kosciuako, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas. Austin, Tex. 



SIXTH CIRCUIT 



Hon. 'WILLIAM R. DAT, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplda, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Mayaville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigan Muskegou, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY. District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohia 

Hon. JOHN E. SATBR, District Judge, S. D. Ohio ....Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. ..KnoxviUe, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT 



Hon. HORACE H. LURTON. Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lU. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, III. 
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Hon. KBNBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springûeld, 111. 

Hon. ALBERT B. ANDEKSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hoa. ARTHUR I* SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leayenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge Sioux Falls, S. D. 

Hon. JACOB TRIEBBR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas „.Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WIUUARD, District Judge, Minnesota» Minaeapolis, Mîun. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nobraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. D. Oklahoma Muskogee, Okl. 

Hoa. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. EINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 

Hoa. JOSEPH McKENNA, Circuit Justice Washiagton, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Helena, Mont. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tuscon, Ariz. 

Hon. OLIN WELLBORN, District Judge, S. D. California iLos Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portiand, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portiand, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington ...Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NBTERER, District Judge, W. D. Washington Seattle, Wash. 

•Died March 13, 1914. 
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THRUSH V. FULLHABT. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1913.) 

No. 1,170. 

1. Evidence (§ 340*) — Ceetified Copt or Record — Administratoe's List. 

Where, in an action for breacti of marriage promise, it appeared ttiat 
défendant had been one of the administrators of bis father's estate, and a 
certifled copy of a list of bis father's Personal property bad been attested 
by the eertificate of the administrators as correct, and it also appeared 
that défendant was entltled to an aliquot part of such estate, such ap- 
praisement was properly admitted in évidence to show defendant's flnan- 
clal condition. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1294-1301 ; Dec. 
Dig. § 340.*] 

2. Breach or Markiage Promise (§ 35*) — Défenses — ^Limitations — Instruc- 

tions. 

Where, in an action for breach of marriage promise, défendant testifled 
that he brolie off the engagement in a letter written plaintiff in June, 
1907, and, on July 19th of the foUowing month, plaintifC replied asking 
for a continuance of friendship only, such correspondence indicated an in- 
tention on defendant's part to break bis promise to marry her, whether 
she consented or not, and there being no évidence of a subséquent prom- 
ise on which suit could be brought, the statute of limitations against her 
right to sue for breach of promise began to run at that time, and it was 
error to refuse to charge that if the jury believed from the évidence that , 
défendant wrote plaintiff in June, 1907, breaklng off their engagement, 
they must find for défendant on bis défense of limitations, whether plain- 
tiff: agreed to the breach or not, and to charge instead that if the jury be- 
lieved that défendant wrote to plaintiff in June, 1907, breaklng off theit 
engagement, the action not having been brought within a year, they must 
flnd for défendant, provided they did not further flnd that the engagement 
had been renewed ; there belng no évidence of any new promise. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. Dig. 
§ 51 ; Dec. Dig. § 35.*] 

8. Evidence (§ 271*) — Self-Seeving Déclarations — Letteks. 

In an action for breach of marriage promise, letters written by plaln- 

■ tiff to défendant nearly three months af ter ths Incident with which they 

were sought to be connected, and after she had consulted with counsel 

•For other cases see same topic & § nximbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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and had In contemplation a suit against him, and to which he did not 
reply, and containing déclarations in her own interest, were inadmissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ lOCS-1079, 
1081-1084; Dec. Dig. § 2T1.*] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by Iva Lea FuUhart against William V. Thrush. Judgment 
for plaintiff, and défendant brings error. Reversed. 

William MacDonald, of Keyser, W. Va. (Frank C. Reynolds, of 
Keyser, W. Va., on the brief), for plaintiff in error. 

W. H. Griffîth, of Keyser, W. Va. (Roscoe A. Heavilin, of Marion, 
Ind., on the brief), for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

KNAPP, Circuit Judge. This is an action for breach of promise 
of marriage. It was tried to a jury, and the défendant in error (here- 
inafter called the plaintiff) had a verdict on which judgment was en- 
tered. The plaintiff in error (hereinafter called the "défendant") 
prosecutes this writ to reverse the judgment against him. 

The déclaration of plaintiff is in .the usual form. The défendant, 
in addition to the gênerai plea of non assumpsit, filed two spécial pleas ; 
one alleging that his promise to marry was void under the statute of 
frauds of West Virginia, the other alleging that plaintiff's cause of 
action was barred by the statute of limitations of that state. 

The parties to the suit became engaged in the spring of 1894, when 
they were both students at Otterbein University, at Westerville, Ohio. 
The plaintiff was then upwards of 23 years of âge, the défendant a 
year older. The défendant was preparing for the ministry, and plain- 
tiff knew that he intended to take a theological course at Lane Sem- 
inary, Cincinnati, Ohio. He did in fact attend that institution during 
the three years following his graduation from Otterbein in June of 
the year named. The plaintiff testiiîed that their marriage was to 
take place "as soon as défendant was able to be married," but she 
evidently understood that this would not be until he completed his 
studies and "was located in some employment." The record does not 
show definitely when or for what reason défendant abandoned his in- 
tention to become a minister, but it appears that after leaving the 
seminary in 1897 he was employed for about two years as a clerk 
in his brother's store at Piedmont, W. Va., and in 1899 returned to 
his father's farm near Burlington in that state, where he has since re- 
sided. His father was then advanced in years and in failing health. 
He died intestate in April, 1910, leaving a considérable estate which 
passed to his five sons and his widow, their stepmother. 

At the time of their engagement the plaintiff lived at North Man- 
chester, Ind., but some two years later removed to Marion, in that 
state, where she has continued to réside. She left Otterbein soon aft- 

•For otlier cases seo same topic & § number in Dec. & Am. Djgs. 1007 to date^ & Rep'r Indexes 
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er the engagement, and for a while was employed as a school teacher, 
but later became a stenographer, which has since been her occupa.tion. 
During this time the défendant visited her on two occasions. The 
first was at Christmas, 1895, when she gave him her watch, which she 
says he was to return when he came to claim her as his bride. The 
other occasion was during the defendant's vacation in June, 1896, 
an account of which appears in the testimony. With thèse exceptions 
the parties did not see each other from the time they were students 
at Westerville until they met 18 years later at the trial of this action 
in September, 1912. 

Throughout this long period, except perhaps the last year or two, 
there was a more or less fréquent correspondence between the par- 
ties. Most of the letters appear to hâve been destroyed, but some 
which happened to be preserved were produced at the trial and are 
printed in the record. It is unnecessary to comment upon the contents 
of thèse letters except in connection with certain assignments of error 
which will be presently considered. On the 29th of November, 1911, 
the défendant married one Mary Whipp, and on the 4th day of June, 
1912, this action was commenced. 

The défense based upon the statute of frauds is without merit and 
needs but a word of mention. If it be granted that the statute applies 
to a contract to marry, and that this contract by its terms was not to 
be performed within a year after it was made, we are of opinion that 
the subséquent letters of défendant, which in efïect acknowledged and 
ratified the agreement, constituted a promise in writing within the 
mcning and intent of the statute. 

[ 1 ] On the trial of the action the plaintifï was allowed, against the 
objection of défendant, to introduce and read to the jury a certified 
copy of the appraisement of his father's estate, which was filed in the 
clerk's office of Minerai county in October, 1910. To the list of 
Personal property and real estate was appended a certificate of the 
appraisers to the effect that the list of items with the value thereof 
was correct, and a further certificate of the administrators, of whom 
the défendant was one, that the list embraced ail the property belonging 
to the estate. This appraisement was offered in évidence for the pur- 
pose of showing the defendant's financial condition and was admitted 
solely for that purpose. 

We perceive no error in this ruiing of the trial court. Evidence of 
the defendant's means and conséquent ability to respond in damages 
is clearly admissible in actions of this kind, and we see no reason to 
doubt that it was compétent to prove this defendant's financial condi- 
tion, prima facie at least, by the officiai valuation of his father's es- 
tate, in which he had a known and definite interest. It may be, as 
claimed by counsel, that the introduction of this appraisement, with 
its long list of items, of the nominal value in the aggregate of more 
than $91,000, gave the jury an exaggerated impression of the amount 
of property which défendant inherited and which he then presumably 
possessed. But it was open to défendant to point out any items which 
were overvalued, or to show subséquent losses and dépréciation, or to 
give independent proof of his actual financial condition. Having 
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failed to avail himself of the opportunity to rebut any inferences as 
to his présent circumstances which might be drawn from the appraise- 
ment in question, he cannot now be heard to complain if the jury in 
fact based the amount of its verdict upon an excessive estimate of his 
pecuniary ability. 

After the évidence was concluded, and before the arguments of 
counsel, the court gave to the jury certain instructions, five in number, 
which the plaintiff requested, and to each of which the défendant 
duly excepted. Without stating the varions propositions submitted, 
or discussing the questions which they severally présent, it is sufficient 
to say that in our judgment none of thèse instructions involves sub- 
stantial error. Even if they be regarded as favoring the plaintifï's 
contention, we are not persuaded, in view of the pleadings and évi- 
dence, that they were incorrect or unwarranted. 

[2] A différent and more serions question arises from the refusai 
of the court to give the instruction requested by défendant, to which 
refusai exception was taken, and from the instruction afterwards given 
by the court of its own motion, with the consent of plaintifï, but over 
the objection of défendant; and, in order that this question may be 
determined on its merits, we pass by as unimportant the technical 
point that the instruction was not given in the order provided by the 
West Virginia statute. The instruction asked for and refused was 
this: 

"The court instructs the jury tliat if they believe from the évidence that tlie 
défendant wrote to the plaintiff iu June, 1907, brealiiug oïE their engagement, 
they must flnd for the défendant whether the plaiutiffl agreed thereto or not." 

And the instruction in lieu thereof, given by the court of its own 
motion, was as f ollows : 

"The court on behalf of the défendant instructs the jury that if they be- 
lieve from the évidence that the défendant wrote to the plaintiff in June, 1907, 
breaking off their engagement, because of the statute of limitations and be- 
cause this action was not Instituted within one year thereafter, they must find 
for the défendant on the plea of statute of Umitations âled in this cause ; pro- 
vided they do not find further from the évidence by circumstances and the 
relations of the parties that the engagement was In effect renevved." 

It is conceded by plaintifï that, if the engagement to marry was 
terminated more than a year before this suit was commenced, the stat- 
ute of limitations would bar recovery. The défendant testified that he 
broke off the engagement in a letter written to plaintiff in June, 1907, 
which was received shortly thereafter. Whether he did so or not was 
obviously the controlling fact in controversy. The letter itself was not 
produced, and its actual contents must be inferred from the testimony 
of the parties and their subséquent correspondence. The significant 
évidence in point is the answer of plaintiff on the 19th of July, the 
following month. There was an earlier acknowledgment, but in what 
terms does not appear. The later reply, on the date mentioned, is of 
considérable length, and discloses quite fully the state of mind and 
understanding of the plaintiff at that time. It is in part a plea for the 
continuance of friendship between them and further interchange of 
letters on that basis. Among other things, she says : 
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"How foolish It will be to deprive ourselves of this pleasure (meaning the 
pleasure of friendly correspondence) just because we cannot get married." 

In another passage she repeats this idea, saying : 

"Maybe we can get more pleasure out of a life devoted to correspondence 
than we could out of matrimony." 

Again, she says: 

"What I am Interested In now Is your friendshlp which I am only too glad 
to accept if that is ail you hâve to give me — I will be satisfled witb small 
favors." 

This letter indicates not only that she no longer expected the de- 
fendant to marry her, but that she regarded his letter to her as intended 
to terminate their engagement. The fact that she urged his consent 
to further correspondence as friends seems otherwise not easy of 
explanation. In short, it is difficult to read the letter in question with- 
out believing that what the défendant had written to her was in sub- 
stance and effect a refusai to keep his promise, that it was so understood 
by her, and that she then anticipated for the future no other than 
friendly relations. 

Nor did anything afterwards take place, so far as this record dis- 
closes, which affords the slightest indication of a renewal of the en- 
gagement. Disregarding the point that no new promise is alleged, by 
way of replication or otherwise, and looking at the évidence in the 
light most favorable to the plaintifï, we are quite unable to discover 
any fact or circumstance which suggests that a broken promise had 
been renewed. Neither the testimony of plaintiff, the letters of de- 
fendant in 1909, the circumstances connected with thé return of the 
watch, nor any pther incident developed at the trial, permits an in- 
ference that the engagement formerly existing, if broken off by de- 
fendant in 1907, as he allèges, was again entered into by him, in 
effect or otherwise, at a subséquent date. The case was not tried on 
that theory, and there is nothing in the proofs to support the proposi- 
tion. 

We do not say that plaintiff was not entitled to go to the jury, 
under proper instructions, upon the issue hère considered, namely, 
whether the engagement was broken at the time and in the manner 
asserted by défendant, for that question is not now presented. But 
we are of opinion, upon the pleadings and évidence before us, that the 
instruction asked for by défendant should hâve been given, and that 
the court's instruction in lieu thereof was also erroneous, for want of 
any basis in the proofs submitted, and because of its misleading import, 
The défendant contends that he canceled the engagement in June, 
1907, nearly five years before this suit was commenced, and he relies 
upon the statute of limitations to defeat the plaintiff's action. The 
case on his part rests on this contention, and on her part, not on the 
renewal of a broken agreement, but on an agreement that remained 
unbroken until his marriage with another. It may be assumed, as 
plaintiff testifies, that she never released the défendant from his prom- 
ise; but, if that promise was withdrawn or its fulfillment refused as 
and when the défendant allèges, the fact that she declined to release 
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him, or otherwise sought to hold him to his obligation, would not 
operate to prevent the running of the statute. The cause of action ac- 
crued when the breach of promise occurred, and unless suit were 
brought within a year thereafter the law involced by défendant would 
bar recovery. 

We are therefore persuaded that the instructions in question involv- 
ed substantial error to the préjudice of défendant. The ruhng asked 
for on his behalf was directly applicable to the case made by the plead- 
ings and proofs, and correct in assuming that it was immaterial wheth- 
er the plaintiff assented or not, if the jury found that the engagement 
was broken by défendant in his letter of June, 1907. The défendant 
was entitled to this instruction, and it ought not to hâve been refused. 

The substituted instruction of the court appears to us clearly un- 
warranted. It is inconsistent with plaintifï's contention and without 
discoverable basis in the évidence. It was in effect a ruling that the 
jury, although believing that the promise sued on was broken five 
years before, might nevertheless find for the plaintifif upon the theory, 
which has no support but conjecture, of a later or renewed under- 
taking. That this was a misleading instruction, liable at least to im- 
properly influence the verdict, seems hardly open to question. It cer- 
tainly cannot be affirmed that it did not hâve that eflfect. 

There is abundant authority for regarding such an instruction as 
réversible error. For example, in Breitling v. United States, 20 How. 
(61 U. SO 252, 15 L. Ed. 900, Chief Justice Taney states the principle 
as f ollows : 

"It is clearly ^error in a court to charge a jury upon a supposed or con- 
jectural State of facts, of whlch no évidence bas been offered. The instruction 
présupposes that there is some évidence before the jury which they may think 
sufHcient to establish the facts hypothetically assumed in 'the opinion of the 
court ; and, if there is no évidence which they hâve a right to consider, tlien 
the charge does not ald them in eoming to correct conclusions, but Its tendency 
Is to embarrass and mislead tliem. It may induce them to indulge in con- 
jectures, instead of weighing the testimony." 

Without multiplying citations, it is sufficient to refer to a compara- 
tively récent case (J. W. Bishop Co. v. Dodson, 152 Fed. 128, 81 C. C. 
A. 346) in which this court sustained the refusai to give certain in- 
structions, because they related "to matters not in issue in the case," 
and there was no basis for the contention. For the reasons above 
stated, we are constrained to hold that the errors under considération 
require a reversai of the judgment. 

[3] We are further of opinion that the plaintiiï's letters of Janu- 
ary 20 and 29, 1912, were imptoperly received in évidence. The déc- 
larations of a party in his own interest are not ordinarily admissible, 
and thèse letters seem to be essentially of that character. They can- 
not fairly be regarded as a part of the correspondence between the par- 
ties, for they are not in reply to anything défendant had written, nor 
were they answered by him. They were written nearly three months 
after the incident with which they are sought to be connected — the 
return of plaintiiï's watch— and one of them certainly, the other ap- 
parently, after she had consulted with counsel and had in contempla- 
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tion a suit against défendant. The fact that he made no reply to thèse 
communications did not permit an inference of assent on his part to 
anything which plaintiff charged against him or claimed for herself, 
for the law is vvell settled that failure to answer a letter, under such 
circumstances as are hère disclosed, cannot be regarded as an admis- 
sion by the party to whom the letter is addressed. In our judgment, 
the letters in question are self-serving déclarations which should hâve 
been excluded as irrelevant and incompétent. 

The judgment should be reversed, and the case remanded. 

Reversed. 



CANADA ATLANTIC TRANSIT CO. et al. v. CITT OF CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1,959. 

1. Commerce (§ 10*) — Navigable Watebs (§ 2*) — Régulation of Navigation 

ÏHROUGH Bridges — Powees of Municipality. 

An ordinance of the city of Chicago, requiring ail vessels when passing 
any bridge in tbe Chicago river to move at a rate of speed of not less 
tlian two miles an hour, and ail vessels of 1,200 tons gross burden or more 
when moving through or between bridges in certain parts of the river to 
hâve the assistance of tugs, is not invalid as an interférence with the 
rlghts of navigation or with Interstate commerce, but is within the powers 
of the municipality in the absence of any législation by Cougress on the 
subject. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 8; Dec. Dig. § 
10;» Navigable Waters, Cent. Dig. §§ 2, 63; Dec. Dig. § 2.*] 

2. Municipal Corporations (§ 63*) — Oedinancbs — Review bt Fedebal 

Courts. 

The power of the city to enaet such an ordinance being clear, a fédéral 
court cannot adjudge it invalid as unreasonable merely because the court 
may believe from the évidence that it is unnecessary ; the presumption be- 
ing that local conditions render it reasonable and necessary. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §5 
155, 1378, 1879 ; Dec. Dig. § 63.*] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

Suit in equity by the Canada Atlantic Transit Company, the Erie & 

Western Transportation Company, the Lehigh Valley Transportation 

Company, the Rutland Transit Company, the Erie Railroad Company, 

, and the Western Transit Company against the City of Chicago. Decree 

for défendant, and complainants appeal. Affirmed. 

This appeal is from a decree of the District Court, whereby appellants' bill 
for injuuotional relief against the city of Chicago is disuiissed for want of 
equity, on final hearing of the issues and testimony thereunder. 

The appellants joining in the bill operate respectively varions steam vessels 
navigating the Great Lakes between several ports thereof, inclusive of the port 
of Chicago and Chicago river — ail engagod in Interstate commerce. Their bill 
sets forth alleged injuries caused by the requirements of an ordinance adopted 
by the city of Chicago, in référence to navigation of the Chicago river, and 

*For other cases see same topio & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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challenges the validity of sucli ordlnance upon varions grounds. The ordl- 
nance referred to was adopted Deeember 13, 1909, as an amendment to the 
Revised Municipal Code, and reads as follows: 

"Sec. 1014. Speed at Bridges — Forbidden Anchoruge — Penalty: AU vessels, 
steamboats, propellers, tugs or other craft navigating the harbor, when passing 
any bridge shall be moved past the same as expeditiously as Is consistent with 
a proper movement in the harbor ; but In no case shall any such craft while 
passing any bridge and obstructlng the passage across such bridge, move at a 
rate of speed less than two miles per hour, and in no case shall any vessel, 
steamboat, propeller, tug or other craft, while passing any bridge and obstruct- 
iug the same, remain or obstruct the passage across such bridge more than 
five minutes ; and no vessel, craft or float shall be so anchored, laid, moored 
or fastened or brought to a stop, as to prevent any bridge from a free and 
speedy opening or closing, or any vessel from a free and direct passage, nor 
shall any Une or fastening be so thrown, laid or made fast as to cross the 
track of any bridge or vessel, under a penalty of not less than twenty-five dol- 
lars for each offense, to be recovered from the master or other person having 
charge of such vessel, craft or float." 

"Sec. 1016. Steam tugs for Vessels — Penalty : Al! vessels, craft or fioats not 
propelled by steam, navigating the harbor, for which the opening of any bridge 
may be necessary, shall while approaching and passing such bridge be towed 
by a steamtug. Any steamboat, vessel, craft or float propelled by steam of 
twelve hundred (1,200) tons gross burden or more, while navigating the portion 
of the Chicago river bounded by the Eush street bridge on the east, the Twelfth 
Street bridge on the south and the Chicago avenue bridge on the north, ail in- 
clusive, shall hâve the assistance of a tug or tugs. It shall be unlawful for any 
steamboat, vessel, craft or float of twelve hundred (1,200) tons gross burden or 
more to back through any bridge draw in the Chicago river or the Calumet 
river within the limits of the city of Chicago without the assistance of a tug 
or tugs. 

"Any person owning or In charge, possession or control of any such vessel, 
craft or float, who shall navigate or cause to be navigated such vessel, craft 
or float in the harbor in violation of any of the provisions of this section, shall 
be flned not less than twenty-five dollars nor more than one hundred dollars 
for each olïense." 

Nicholas W. Hacker, of New York City, Edward T. Glennon, Rob- 
ert J. Cary, Bertrand Walker, and Herbert D. Howe, ail of Chicago, 
111., for appellants. 

William H. Sexton, Corp. Counsel, and Charles M. Haft, Asst. Corp. 
Counsel, both of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
city of Chicago has adopted an amendment to the Revised Municipal 
Code, in référence to navigation in the harbor and river in Chicago, 
which prescribes (section 1014) that vessels passing any bridge shall 
move at a rate of speed not less than two miles per hour and shall not 
obstruct "passage across such bridge more than five minutes," and fur- ' 
ther requires (section 1016) that steam vessels of 1,200 tons gross bur- 
den or more, while navigating portions of the river defined in the 
amendment, "shall hâve the assistance of a tug or tugs" ; and the issue 
upon this appeal is the validity of thèse provisions. Their validity is 
challenged by averments of the appellants' bill, filed for injunctional 
relief, upon tvi'O propositions in substance: First, that the require- 
ments interfère with rights of navigation and interstate commerce, 
not within the authority of state or municipality, but subject alone 
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to fédéral control ; and, second, that they are unreasonable, imposing 
unfair burdens on the appellants' steamers, if otherwise within the 
powers of the municipality. On final hearing of the issues, considér- 
able testimony was introduced, as reported by Spécial Examiner — 
mainly directed for and against the proposition of unreasonableness — 
and ail contentions for relief were overruled by the District Court and 
the bill dismissed for want of equity. 

[1] 1. The primary contention of want of power in the municipality 
to prescribe and regulate the means and methods of navigation in the 
river as a highway of commerce is met and refuted, as we believe, in so 
far as the régulation conflicts with no rule established by Congress 
for such navigation, by décisions of the Suprême Court which are both 
numerous and unif orm in the substance of their doctrine ; for instance, 
in Owners of Brig James Gray v. Owners of Ship John Fraser, 62 U. 
S. (21 How.) 184, 187, 16 L. Ed. 106, and Gilman v. Philadelphia, 3 
Wall. 713, 18 L. Ed. 96, as the earlier cases, and in Escanaba Co. v. 
Chicago, 107 U. S. 678, 2 Sup. Ct. 185, 27 L. Ed. 442, and Cummings 
v. Chicago, 188 _U. S. 410, 23 Sup. Ct. 472, 47 L. Ed. 525, as later 
and directly pertinent rulings. 

The doctrine thus settled is comprehensively stated and applied in 
Escanaba Co. v. Chicago, supra — in référence to the power of the city 
of Chicago to regulate navigation of the river, pursuant to an ordinanCe 
prescribing hours when bridges shall not be opened for the passage 
of vessels, and that during other hours named they shall not be opened 
for a longer period than ten minutes at any one time and shall then 
"be closed for fuUy ten minutes" for passage of teams and persons 
"waiting to pass over" — and may be epitomized as f ollows : The power 
of Congress is suprême over ail navigable waters, to "exercise control 
to the extent necessary to protect, préserve and improve their f ree nav- 
igation" ; but this fédéral power of control is usually exercised only in 
matters which "are national in their character and admit and require 
uniformity of régulation affecting ail the states" and waterways. It 
is well recognized, therefore, that gênerai régulations of navigation 
adopted by Congress cannot reasonably be made to answer various 
local requirements in ports and rivers within the states, and that the 
several states retain and "hâve full power to regulate within their 
limits matters of internai policy," which includes régulation of naviga- 
tion in a waterway like the Chicago river, crowded with shipping and 
spanned by numerous bridges, in the midst of a great commercial 
metropolis. So, under the sanction of the state, the city of Chicago is 
authorized to regulate use of the bridges and river within the city, in 
accordance with local conditions and needs, "until Congress interfères 
and supersedes" such régulation. "If the power of the state and that of 
the fédéral government come in conflict, the latter must control and the 
former must yield;" but "until Congress acts upon the subject" mu- 
nicipal régulation for local purposes is within the authority of the state. 

Again, in the récent case of Cummings v. Chicago, supra, the above 
ruling was reaffirmed and its doctrine applied, for déniai of relief 
sought against the city to prevent enforcement of an ordinance which 
required permit from the city department of pubhc works for con- 
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struction or reconstruction of docks within the city. The bill pré- 
sentée! thèse facts: Complainant, as owner of property on the Calu- 
met river (within the city), intended and was proceeding in disregard 
of such ordinance, to rebuild docks thereon, under written permit 
granted by the Secretary of War to that end, pursuant to prior acts of 
Congress providing for improvement of Calumet river. In conformity 
with the acts referred to, the War Department had made surveys and 
improvements, fixed dock lines, and granted permits under which 
docks had been built, including those in question for which like per- 
mit had been granted for reconstruction. As stated in the opinion, the 
issue was whether the acts of Congress referred to were intended "to 
supersede, for every purpose, the authority of Illinois over the érection 
of structures in navigable waters wholly within its limits," and it was 
decided (citing Lake Shore & Mich. Ry. v. Ohio, 165 U. S. 365, 17 
Sup. Ct. 357, 41 L. Ed. 747) "that no such purpose was manifested by 
the acts in question ;" that their effect, "reasonably interpreted, is to 
make the érection of a structure in a navigable river, within the limits 
of a State, dépend upon the concurrent or joint assent of the national 
government and the state government" — although not so mentioned in 
the act — so that both assents must be obtained to authorize the struc- 
ture. 

. We are of opinion, therefore, that the régulations provided in the 
ordinance in controversy, for navigation in the Chicago river, are 
clearly within the nature and scope of powers vested in the city, as 
recognized and established by the above-mentioned Une of authori-, 
ties, and that ail the contentions on behalf of the appellants in déroga- 
tion of such power inhérent in the state, must be overruled. It is un- 
questionable that the provisions by municipal ordinance upheld in the 
Ëscanaba Co. Case and in other précédents referred to constitute régu- 
lations of navigation in ports and rivers within the limits of the munici- 
pality, and are entirely analogous in their subject-matter to the provi- 
sions of this ordinance, and that the ordinance enforced in the Cum- 
mings Case reaches far beyond the scope of power involved herein, 
so that the force of their doctrine as précédents arises out of the facts 
involved therein and does not dépend on reasons for the ruling stated 
in the opinions. Thus the contention, that the distinction between 
national control over waterways and navigation and the exercise of 
control over transportation by land, appears to hâve been overlooked 
"in discussing the subject of régulation of commerce by water," were 
it assumed to be tenable, is beside the issue and calls for no intimation 
of opinion. In référence to the provision that steamers of 1,200 tons 
burden "shall hâve the assistance of a tug" in navigation through and 
between bridges, we believe it to be plainly directed as a means for 
saf ety and celerity of movement in the crowded thoroughfare, and that 
it does not constitute "a pilotage régulation" in any recognized sensé 
of the use of a piiot to supplant the master in navigation of the vessel. 
The objection raised for unreasonableness of the requirement relates 
alone to the exercise of the power and not to its existence, for which 
the test must be whether the city can require use of a tug in such navi- 
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gation under any conditions; and we hâve no doubt of its power to 
that end as both needful and inhérent. 

[2] 2. Their challenge of the ordinance for unreasonableness im- 
poses upon the appellants the most difficult burden of proof established 
for any issue, in law or equity. Neither prépondérance of évidence, nor 
proof which convinces the court of want of justifiable cause for the 
requirements, can serve to authorize judicial interférence with légis- 
lative action upon a subject within the power of state or municipal 
législation. In such case it must be presumed under our form of 
government that the régulations are enacted in conformity with public 
opinion in the locality based on famiharity with local conditions, as 
needful for reasonable speed and safety in navigation through and 
between bridges. This presumption is f ortified by évidence in the prés- 
ent record of the existence of such public opinion; and neither the 
character nor the extent of testimony introduced by the appellants, 
tending to disprove such necessity for use of tugs in every movement 
of tiieir steamers as required by the ordinance, and tending to show 
unreasonable delays and expense thereby imposed, can furnish sanction 
for annulment of the ordinance by judicial decree, as we beheve, under 
the established rule of the fédéral jurisdiction. Sufficient citations for 
the rule ref erred to are thèse récent décisions : Jacobson v. Massachu- 
setts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765; 
Laurel Hill Cemetery v. San Francisco, 216 U. S. 358, 30 Sup. Ct. 301, 
54 L. Ed. 515; Adams v. Milwaukee, 228 U. S. 572, 33 Sup. Ct. 610, 
57 L. Ed. 971 (decided May 12, 1913) ; and cases cited. As strongly 
stated by Mr. Justice Holmes, speaking for the court, in Laurel Hill 
Cemetery v. San Francisco, supra : 

"If every member of this bench clearly agreed" that the theory and policy 
adopted in the ordinance were "wholly wrong, it would not dispose of the case. 
* * * Opinion still may be divided, and if, on the hypothesis that the dan- 
ger Is real, the ordinance would be valid, we should not overthrow it merely 
because of our adhérence to the other belief." 

Plainly, therefore, any impressions we may hâve derived from the 
évidence that some requirements of the ordinance for use of a tug are 
in excess of any seeming need for public benefit and impose an un- 
reasonable burden on the steamers would not authorize interférence on 
the part of the court. H modification is found to be reasonable, it rests 
with the city, and not with the courts, to make the correction; and 
the only other remedy open to appellants is through the exercise of the 
plenary power of Congress to supersede or modify the requirements. 
Olsen v. Smith, 195 U. S. 332, 345, 25 Sup. Ct. 52, 49 L. Ed. 224; 
Thompson v. Darden, 198 U. S. 310, 317, 25 Sup. Ct 660, 49 L. Ed. 
1064. 

The decree of the District Court is affirmed. 



12 210 FBDBEAL REPORTER 

WARNER et al. v. GRAFTON WOODWORKING CO. et aL 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1913.) 

No. 1,161. 

BANKRUrTOY (§ 140*) PaRTNERSIIIP TiTLE OF TRUSTEE — PEOPERTT OT AN- 

OTHEB Paetkeksiiip Contkibuted by Paetneks. 

Bankrupt, a partnership, was formed by three persons for the purpose 
of executing a certain contract. One of the partners contributed a sub- 
stantlal sum in cash to the capital, and the other two contributed ma- 
chinery and inaterial owned or purchased by another partnership in which 
they were the sole partners. The évidence did net show that the last- 
named partnership was at the time insolvenfor that the transfer of the 
property was not made in good faith. On the flling of the pétition such 
property came into the possession of bankrupt's recel ver. Eeld that, un- 
der the established rule that in the absence of fraud a partnership may 
make a valid sale and transfer of its property as against gênerai cred- 
itors, the property passed to the bankrupt and was subject to its debts 
as against the trustées in bankruptcy of the flrm which formerly owned 
It and its members. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi, in Bankruptcy; Alston G. 
Dayton, Judge. 

In the matter of the Charles A. Sims Company, a partnership, bank- 
rupt. From an order denying their pétition to recover certain property, 
George Warner, Ehner E. Herr, and Léon Rosenbaum, trustées in 
bankruptcy of Charles A. Sims and John Read Pettit, trading as 
Charles A. Sims & Co., interveners, appeal. Affirmed. 

Arthur S. Dayton, of Philippi, W. Va., and William A. Carr, of 
Philadelphia, Pa. (W. Horace Hepburn and Sidney L. Krauss, on the 
brief), for appellants. 

Hugh Warder and J. W. Robinson, both of Grafton, W. Va., for 
appellees. 

Before PRITCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Judges. 

CONNOR, District Judge. The facts apparent upon the record 
are: Chas. A. Sims and John Read Pettit, of Philadelphia, were, on 
and for many years prior to March 22, 1910, engaged in the business 
of railroad construction under the firm name and style of Chas. A. 
Sims & Co. ; their place of business being Philadelphia, Pa. The firm 
had, for many years, conductéd an extensive business, covering a large 
territory, including several states. 

On March 22, 1910, said Chas. A. Sims, John Read Pettit, together 
with Charles E. Stewart and Roger B. Emmons, entered into a contract 
with the Baltimore & Ohio Railroad Company for the construction and 
completion of certain work at Grafton, W. Va. 

On March 24, 1910, the said Chas. A. Sims, John Read Pettit, and 
Roger B. Emmons (said Stewart having retired from the contract) 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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entered into a written agreement, reciting that they had made a contract 
with the said railroad company and, for the purpose of performing the 
same, "become partners under the firm name and style of Chas. A. 
Sims Company, not incorporated, with the principal place of business at 
Grafton, West Virginia, and that a sign be erected on the work to the 
effect that the performance of this contract is being completed by said 
concern, and ail letter heads, etc., bearing the name of said concern, and 
that the bank account be carried in the name of said concern." Provi- 
sion was made respecting the amount of capital to be furnished by 
each of the parties ; other provisions not material or relevant to the 
matters in controversy are found in the written agreement. 

On January 4, 1911, the parties executed a second agreement, re- 
citing the first, and further reciting that the said Sims and Pettit had 
failed to carry out their part of the obligations assumed by them, and 
that said Emmons had contributed the amount assumed by him, that, 
by reason of thèse and other matters set out, the said copartnership was 
dissolved and the contract with the Baltimore & Ohio Railroad Com- 
pany assigned to said Emmons, and "that he should hâve and retain 
as his own property ail the machinery, tools, implements, materials, 
lumber, now at Grafton, and that the said Sims and Pettit sold and 
transferred to said Emmons ail of said property," etc. 

On the 24th day of April, 1911, the Grafton Woodworking Com- 
pany, Kane-Keyser Hardware Company, and the Bush Lumber Com- 
pany, alleging that they were creditors of said firm of C. A. Sims Com- 
pany, in amounts aggregating more than $1,000, filed their pétition in the 
District Court of the United States for the Eastern District of West 
Virginia, alleging that said firm of Chas. A. Simsi Company and the in- 
dividual members thçreof were insolvent, and that, within four months 
prior thereto, they had committed acts of bankruptcy, the character of 
which is not material at this point, and prayed that said copartnership 
and the individual members thereof be adjudged bankrupts, that such 
proceedings be had in the premises as were provided by the act, etc. 

On said 24th day of April, 1911, the petitioning creditors also filed a 
pétition praying that a receiver be appointed to take into his possession 
the property of said copartnership. Pursuant to said pétition, L,. B. 
Brydon was appointed receiver and directed to take said property into 
his possession, and hold the same subject to the further orders of the 
court. The said Chas. A. Sims, John Read Pettit, and Roger B. Em- 
mons filed separate answers to the pétition. 

On June 10, 1911, an order was passed by the court, referring cer- 
tain questions, presented by the pétition and answers, to O. E. Wycofï, 
Esq., référée and spécial master, who duly reported that said Emmons 
was a résident of Grafton, W. Va., on the date of the filing of the 
pétition ; that the Chas. A. Sims Company was a partnership with its 
principal office at Grafton, W. Va., formed between said Chas. A. 
Sims, John Read Pettit, and Roger B. Emmons, for the purpose of 
performing the contract entered into with the Baltimore & Ohio Rail- 
road Company; that the partnership was dissolved and the property 
transferred to said Emmons, who, thereafter and within four months 
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of the filing of the pétition, made certain transfers of the property, etc. 
This report was filed June 24, 1911. 

On August 2, 1911, George Warner, Elmer E. Herr, and Léon 
Rosenbaum, trustées in bankruptcy of the said Chas. A. Sims and John 
Read Pettit, trading under the fîrm name and style of Chas. A. Sims & 
Co., of Philadelphia, were permitted, upon their apphcation, to inter- 
vene in said bankruptcy proceeding and, pursuant thereto, filed their 
pétition in which they alleged that, on January 25, 1911, the said 
Chas. A.' Sims & Co., and the individual members thereof, were ad- 
judged bankrupt by the District Court of the United States for the 
Eastern District of Pennsylvania, and that interveners were appointed 
their trustées. They alleged that the said Chas. A. Sims & Co. were 
the real parties to the contract with the Baltimore & Ohio Railroad 
Company for the performance of the work at Grafton, W. Va. ; that 
Emmons was a secret partner, having no real interest therein ; that, at 
the time of making said contract. Chas. A. Sims & Co. were wholly 
insolvent; that, while so insolvent, they transferred a large quantity 
of machinery belonging to said firm, consisting of one-third of their 
entire plant and assets at Philadelphia, to Grafton; that Sims and 
Pettit held themselves out to the public, and those with whom they 
dealt, in purchasing the plant and machinery for doing the work at 
Grafton under the said contract, as Chas. A. Sims & Co.; that said 
Emmons was not known to the public nor to those persons with whom 
the said Chas. A. Sims Company had dealings and of whom they 
made purchases, as a partner in performing said contract; that large 
purchàses of material and machinery were made by said Chas. A. Sims 
& Co. for use in the completion of said work at Grafton. They allège 
that the name of Emmons was "illegally concealed from the public," 
etc. Thèse, and allégations of similar import, are repeated with more 
definite spécification. The interveners, for the reasons set forth, ask 
that the machinery and fixtures in the possession of the receiver at 
Grafton be delivered to them as trustées of Chas. A. Sims & Co. 

The petitioning creditors, appellees herein, answered, denying the ma- 
terial allégations of said pétition. They allège that they dealt with Sims, 
Pettit, and Emmons, doing business at Grafton, under the firm name 
and style of Chas. A. Sims Company, sold and furnished them goods, 
lumber, hardware, etc., which were sold for, and were used by, them in 
performing the work called for in the contract with the Baltimore & 
Ohio Railroad Company. Whereupon, the said C. E. Wycoff, Esq., as 
spécial master, by direction of the court, heard the testimony ofïered 
by the respective parties in support of their contentions, and on No- 
vember 5, 1911, reported his conclusions of fact and law, together with 
the testimony taken by him. He f ound : That the Chas. A. Sims Com- 
pany, at the time of filing the pétition herein, was insolvent. That Chas. 
A. Sims and John Read Pettit, trading as Chas. A. Sims & Co., of 
Philadelphia, were individually and as copartners adjudged bankrupt 
by the District Court for the Eastern District of Pennsylvania, on Jan- 
uary 25, 1911, and that interveners were duly elected their trustées. 
That said Sims, Pettit, and Emmons, and one Chas. E. Stewart, some 
rnonths prior to the adjudication in bankruptcy of said Sims and Pettit, 
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under the firm name of Chas. A. Sims & Co., of Philadelphia, entered 
into a contract with the Baltimore & Ohio Railroad Company at Graf- 
ton, W. Va. That subséquent thereto said Stewart retired from the 
firm, and on the 24th day of March, 1910, and after the retirement of 
said Stewart, said Sims, Pettit, and Emmons entered into a written 
agreement, forming a partnership under the firm name of Chas. A. 
Sims Company, for the exécution and performance of said contract. 
That, by the terms of said agreement, Sims and Pettit were to con- 
tribute in money and machinery the sum of $100,000, and Emmons 
agreed to, and did, contribute $25,000 to the capital of said firm. In 
pursuance of the agreement, said Sims and Pettit shipped from Phila- 
delphia to Grafton machinery which was the property of Chas. A. Sims 
& Co. That an "uncertain but considérable part" of the amount con- 
tributed by Emmons was deposited in the bank at Grafton to the crédit 
of Chas. À. Sims Company. He says: 

"The évidence introduced by the intervening trustées for the purpose ot 
showing Insolvency on the part of Chas. A. Sims & Co. at the tlme of the con- 
tract of partnership between Sims, Pettit, and Emmons, I consider insufficient. 
The évidence shows the transfer of machinery by Sims and Pettit to hâve 
been bona lide. « » * i further find and report: That the firm of Chas. 

A. Sims Company, composed of Chas. A. Sims, John Eead Pettit, and Roger 

B. Emmons, was, and is, net a secret partnership, and that its existence was 
not concealed. That the partnership of Chas. A. Sims Company is separate 
and independent of the firm of Chas. A. Sims & Co., of Philadelphia, and that 
the property heretofore sold by the receiver herein were assets of the firm of 
Chas. A. Sims Company, not incorporated." 

The interveners filed a number of exceptions, ail of which were over- 
ruled by the judge and the findings of the master sustained. The firm 
of Chas. A. Sims Company was adjudged bankrupt and an order of 
référence made. The pétition of the interveners that the assets and 
property in the possession of the receiver be transferred to them was 
denied — the pétition was retained until it was ascertained "whether any 
surplus, after the payments of the debts, will remain of the assets of 
the Chas. A. Sims Company due to Chas. A. Sims and to John Read 
Pettit, as members of said firm." To this decree the interveners made 
a number of assignments of error, and appealed. 

The merits of the appeal dépend, to a very large extent, upon the 
question whether the spécial master has found the facts correctly. The 
reasons, given by the learned judge below, for sustaining the master's 
conclusions, are very conclusive to our minds. Eliminating much of 
the testimony, not relevant to the determinative questions in contro- 
versy, there is but little contradiction. That a partnership was f ormed 
between Sims, Pettit, and Emmons, for the purpose of performing the 
work included in the contract with the Baltimore & Ohio Railroad 
Company at Grafton, under the firm name and style of the Chas. A. 
Sims Company, is sliown by the written agreement executed by them, 
the validity of which is not controverted. That Emmons contributed 
the sum of $25,000 to the capital stock is established by uncontradicted 
testimony. That Chas. A. Sims and Joha Read Pettit contributed a 
portion of the amount assumed by them in machinery, belonging to 
Chas. A. Sims & Co., of which firm they were the only members, and 
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that much of the material furnished by them was purchased by them 
as members of the firm of Chas. A. Sims & Ce, and on the crédit of 
that firm, could not operate to change the légal status of the firm of 
Chas. A. Sims Company, of Grafton, or to vest its title in the Phil- 
adelphia firm. The master finds that the firm of Chas. A. Sims & Co. 
furnished the machinery, etc., to the firm of Chas. A. Sims Company 
in good faith, and that the évidence does not show that the Philadel- 
phia firm was insolvent at the time of doing so. As he very correctly 
says, the creditors of Chas. A. Sims & Co. had no lien on the partner- 
ship property, and there is no réason, either in law or equity, which 
forbids the sale of it to another partnership of which the individual 
members are also members. We avail ourselves of the industry of the 
master in his investigation of the authorities : 

"There can be no doubt that members of a partnership hâve the power to 
couvert the property of a flrm Into separate property of one or more of the 
Individual partners; and that sueh conversion, unless fraudulent, will bind 
not only themselves, but ail other persons, vsfhether creditors or purchasers." 
30 Cyc. 436. 

In Case v. Beauregard, 99 U. S. 119, 25 L. Ed. 370, the right of 
creditors to hâve partnership property subjected to the payment of 
their debts, as a trust fund, is considered. Mr. Justice Strong says: 

"If, before the interposition of the court is asked, the property has eeased 
to belong to the partnership, if by a bona flde transfer it has become the sev- 
eral property either of one partner or of a third person, the equities of the 
partners are extinguished, and consequently the derivative equities of the 
creditors are at an end. It is therefore always essential to any preferential 
right of the creditors that there shall be property ovi'ned by the partnership 
when the claim for préférence is sought to be enforced." Francklyn v. 
Sprague, 121 U. S. 215, 7 Sup. Ct. 951, 30 L. Ed. 936. 

The case of Thorpe v. Pennock Mercantile Co., 99 Minn. 22, 108 N. 
W. 940, 9 Am. & Eng. Ann. Cas. 229, is in point. Three persons, being 
partners, conducting a mercantile business, found that the firm was in- 
solvent. They entered into an agreement with two other persons to 
form a corporation, the partners contributing the property of the part- 
nership, the others contributing money, to complète the capital stock. 
The corporation became insolvent, and its property. was placed in the 
hands of a trustée for settlement, etc. The creditors of the partnership 
claimed the right to share with the creditors of the corporation in the 
distribution of the corporate property. Mr. Justice Elliott said : 

"The authorities establish the rule that, in the absence of fraud, a partner- 
ship may sell and transfer the property of the firm, and that the purehaser 
takes it free from any equities on the part of the simple contract creditors of 
the partnership. * * * That the transfer was made to a corporation 
which was organized by tlie partners for the purpose of carrylng on the busi- 
ness is not in itself évidence of fraud." Sayers v. Texas Land Co., 78 Tes. 
244, 14 S. W. 578. 

There is considérable évidence in the record that, during the exist- 
ence of the firm of Chas. A. Sims Company, the name of Chas. A. 
Sims & Co. was used by the parties, and it is quite probable that some 
persons dealt with it under the impression that such was its correct 
name, that such persons sold goods to Chas. A. Sims & Co., which went 



WAENEK V. GKA-FTON WOODWOKKING CO. 17 

to and were used by Chas. A. Sims Company, that, as said by the 
learned judge below : 

"With the absolute carelessness characteristic of wholesale dealers, having 
tblngs to sell, the firms, supplying thèse supplies and machinery, took no pré- 
cautions to ascertain under what terms and condition this Grafton eontract 
was elther taken, or being accomplisbed." 

This, and other facts appearing in the record, tend to show that those 
dealing with Chas. A. Sims and John Read Pettit, trading as Chas. A. 
Sims & Co., honestly thought this firm was performing the railroad 
eontract ; but the spécial master finds, and the testimony amply sustains 
him, that in truth the work was being done by, and that the petitioning 
creditors dealt with, a separate entity, the Chas. A. Sims Company. 
While we should follow the well-settled rule that the finding of fact by 
the master, sustained by the judge, will not be disturbed, except for 
manifest error, or unless it appears that they are clearly wrong, we are 
of the opinion, from a careful examination of the record, that they are 
correct. Very much of the well-prepared brief, as much of the able 
and interesting argument before us, is dépendent upon maintaining 
the proposition that there was a secret partnership between Sims, Pet- 
tit, and Emmons ; that there was a f raud on their part. The master 
finds otherwise, and we concur with the learned judge below in sus- 
taining his finding. Many of the authorities, cited in the brief, become 
therefore inapplicable. While no good purpose could be served by 
quoting the évidence at length, it is of interest to note the fact that 
Emmons invested in this partnership $25,000; that the sign on the 
door of the office was "Chas. A. Sims Company"; that the bank ac- 
count was kept in that name, although the correspondence on the part 
of the bank was with "Chas. A. Sims & Co." An examination of the 
bills and other exhibits indicate that the parties were not always ob- 
servant of the distinction, but we think that the évidence shows that 
the dealing by the petitioning creditors were with Chas. A. Sims Com- 
pany. The sole question presented upon this record is whether the 
property of Chas. A. Sims Company, in the possession of the receiver, 
or its proceeds, shall be delivered to the petitioning interveners, for the 
purpose of administering it in the proceedings in the District Court of 
the United States for the Eastern District of Pennsylvania, as the 
property of Chas. A. Sims & Co. For the reasons given by the learned 
district judge, in which we concur, this cannot be done, without dis- 
regârding the rights of the creditors of Chas. A. Sims Company. 

Without pursuing the discussion further, we are of the opinion that 
the decree of the District Court should be affirmed. It will be so cer- 
tified to the end that further proceedings may be had in this cause in 
accordance with said decree and this opinion. 

Affirmed. 
210 F.— 2 
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NELSON V. WOOD. 

(Circuit Court of Appeals, Third Circuit. May 21, 1913. Eehearlng Denled 

February 16, 1914.) 

No. 1,702. 

1. Appeal and Eeboe (§ 70*) — Eeview — Inteelocutoet Okdeb. 

An interlocutory order, denying an application to set aside a verdict 
for défendant, and for amendnient of the record or minutes, and for 
leave to move for a new trial nunc pro tune prior to the entry of final 
judgment, is insulllcient to sustain a writ of error. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 367- 
378, 386, 411 ; Dec. Dig. § 70.*] 

2. Tkial (§ 321*)— Verdict — Réception. 

The réception of a verdict orally by tlie clerk, in tlie absence of the 
judge, the parties, and tlieir couusel, and without thé consent of the 
parties to such procédure, is erroneous. 

[Ed. Note.— For otlier cases, see Trial, Cent. Dig. §§ 760-763; Dec. 
Dig. § 321.*] 

3. New Tbial (§ 119*) — Grounds — Laques. 

A verdict havlng been erroneously received by the clerk In the absence 
of the judge, the attorneys, and the parties, wiihout any consent thereto, 
during an adjournmeut of thè court, it appeared that counsel for plain- 
tiff were in court shortly àfter the verdict vvas taken and before the 
recess had expired. They were informed that the jury had returned 
shortly after 1 o'cloek, had rendered a verdict, and had dispersed, and 
they knew the judge was not then in the courtroom. It dld not appear 
that they made any Inqulry as to the circumstances attending the render- 
Ing of the verdict; each of the counsel alleging that he supposed the 
other was présent and attended to the interest of their client. One of 
the counsel conversed afterward wlth several of the jurors, but testifled 
that it was not until nearly a year thereafter that he was informed that 
the verdict was returned to the clerk in the absence of the judge. Held 
that, since tlie slightest inquiry would hâve disclosed ail the facts at 
once, plaintifl: was guilty of such lâches In not sooner moving for a new 
trial on account of the irregularity as to constitute a walver thereof. 

[Ed. Note.— For other cases, see New Trial, Cent Dig. § 243 ; Dec. Dig. 
§ 119.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

Action by Hilma Nelson against Richard G. Wood. An order was 
granted denying plaintiff's motion to amend the minutes and to per- 
mit plaintiff to iTiove for a new trial, and she brings error. Dismissed. 

Mark W. Collet and A. J. H. Frank, both of Philadelphia, Pa., for 
plaintiff in error. 

Clément B. Wood and R. Stuart Smith, both of Philadelphia, Pa., 
for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ORR, Dis- 
trict Judge. 

GRAY, Circuit Judge. This purports, by the statement in plaintiff 
in error's brief, to be a writ of error by Hilma Nelson, plaintiff in 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the court below, to the décision or final order of the District Court for 
the Eastern District of Pennsylvania, entered May 7, 1912, refusing 
plaintifE's pétition sur rule to set aside the verdict in the above entitled 
case, and for amendment of record or minutes, and for leave to move 
for a new trial, nunc pro tune. The record before us is incomplète 
and peculiar in several respects. No final judgment in the case ap- 
pears in the record, but what the counsel for plaintifï in error calls 
the final order of the court below, refusing plaintiff's pétition to move 
for a new trial, etc., as above stated by the plaintiff's counsel, is set 
forth therein. The record contains a note of the exception to the or- 
der of the court above referred to, and several assignments of error 
founded thereon. From the statement of claim and the affidavits filed 
by plaintiff, constituting the ground upon which the motion refused 
was asked for, we gather the following statement of facts : 

On September 22, 1910, plaintiff brought her action in the court 
below to recover damages for injuries which she claims to hâve suf- 
fered by the négligence of the défendant. The case was called for 
trial, April 26, 1911, and on April 27th, the jury found a verdict for 
the défendant. The court below having granted an order extending 
the time for filing a motion for a new trial, such motion, with the 
reasons therefor, was filed on the 5th of May, 1911, and was duly 
argued on the 7th of June. At the next term, to wit, on the 8th day 
of November, 1911, the court refused the motion for a new trial. 

The plaintiff filed her pétition on March 30, 1912, to set aside tlie 
verdict, and for amendment of the record, on the ground that the 
verdict was rendered during an adjournment of court, and the court 
granted a rule on défendant 

"to show cause why sald verdict should net be set aside, the record or min- 
utes amended, and for leave to move for a new trial, nunc pro tune, etc., 
and that the minute book of the United States court, of 1911, be amended so 
as to show more specifically the facts, to wit, by supplementing said minutes 
with the following entry : 'The clerk of said court announced the recess ad- 
journment from 1 to 2 o'clock p. m., on the 27th day of April, 1911, during 
which interval the verdict, in the absence of the plaintiff and her counsel, 
was received and entered without plaintiff's assent' " 

On April 22, 1912, plaintiff moved to amend pétition to set aside 
verdict, on the ground that she had, since filing the original pétition, 
then ascertained lately and for the first time that when the verdict 
had been rendered during an adjournment of court from 1 to 2 o'clock, 
the clerk alone received the verdict, in the absence of the judge ; also, 
to amend the first prayer of the original pétition, by adding to the 
words, "that the verdict in this case be annulled, quashed, and set 
aside," the words, "ail proceedings to stay meanwhile." 

On May 7, 1912, the court below made the following order: 

"Judge Holland, before whom thls case was tried, authorlzes me to say 
that he specially dlrected the clerk to reçoive the verdict that is now eom- 
plained of as having been irregularly taken. The pending pétition is there- 
fore refused." 

On the 6th of November, 1912, it appears that a writ of error al- 
lowed by the court was duly issued, at the suit of the plaintiff, in the 
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ordinary form, directed to the District Court for the Eastern District 
of Pennsylvania, beginning: 

"Because in the record and proceedings, as also In the rendition of the 
judgment of a plea whicji is in the said District Court, before you, or some 
of you, between Hilma Nelson, plaintifC, and Richard G. Wood, défendant, 
a manifest errer hath happened, etc. * * * We, being willing that error, 
if any hath been, should be duly corrected and full and speedy. justice done 
to the parties aforesaid in this behalf, do commaud you, if judgment be 
therein given, that then under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with ail things concerning the same, to the 
United States Circuit Court of Appeals for the Third Circuit," etc. 

[1] As already pointed out, no final judgment by the court below 
is disclosed by the record, and counsel for plaintiff in error say in their 
brief that no judgment has yet been entered in the cause. It was un- 
questionably within the power of the plaintiff in error to hâve moved 
for judgment in the court below (if the défendant declined or neg- 
lected to do so), as a foundation for appellate proceedings, by a writ 
of error to a final judgment. 

Notwithstanding this anomalous condition of the record, we feel 
it our duty to express an opinion on the facts disclosed by the affi- 
davits in support of the pétition of the plaintiff in the court below. 

[2] No answer was filed to that pétition, and there seems to be no 
doubt as to what happened in regard to the taking of the verdict in 
the case. The case was triedi on the 26th and 27th of April, 1911. 
At about 1 o'clock p. m. on the latter day, the cause was given to the 
jury, who retired to deliberate. When the jury withdrew, the court 
ordered an adjournment or recess until 2 o'clock p. m. of that after- 
noon. Both attorneys for the plaintiff, the plaintiff herself and her 
witnesses left the courtroom, as did also the judge and the counsel 
for the défendant. None of them returned until after 1 :30 p. m. In 
the interval, the jury returned with their verdict and rendered the 
same to the clerk, in the absence of the judge, of the plaintiff, of 
both of her attorneys, and of the attorney for the défendant, and was 
forthwith discharged by the clerk. 

[3] There can be no doubt as to the irregularity of this proceeding. 
It is not necessary to quote from the long list of authorities cited in 
the brief of the plaintiff in error in support of this statement. 
The verdict, as rendered in this case, was not a sealed verdict. 
It was taken orally by the clerk, in the absence of the judge and 
of the parties and their counsel, and without any consent of the par- 
ties to such procédure. But, if the question were properly before us 
in this record, we should be compelled to the conclusion that the plain- 
tiff was not entitled, by reason of her lâches, to hâve the prayer of 
her pétition granted. It appears from the affîdàvits of counsel for 
plaintiff, that they were both in the courtroom shortly after the ver- 
dict was taken by the clerk and before the period of recess had ex- 
pired. They were informed of the fact that the jury had returned 
shortly after 1 o'clock, had rendered their verdict, and dispersed, and 
they knew that the judge was not then in the courtroom. It does not 
appear that they made any inquiry as to the circumstances attending 
the rendering of the verdict, each of the counsel alleging that he sup- 
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posed the other was présent at the time and attended to the interests 
of their client. One of the counsel conversed afterwards with several 
of the jurors, but allèges that it was not until nearly one year there- 
after that the information was given him by a jurer, of the fact that 
the verdict was rendered to the clerk in the absence of the judge. 
The slightest inquiry by the counsel who came into the courtroom a 
few minutes after the rendering of the verdict, would hâve disclosed 
ail the facts in regard to the same. Information obtained a year there- ' 
after might easily hâve been obtained within a few days, at least, of 
the rendering of the verdict. 

The case had been tried upon its merits, and submitted to the jury 
in a charge by the learned judge of the court below, to which no ex- 
ception was taken. A motion for a new trial was made and argued 
a few days after the verdict, and after considération by the court, was 
refused. After this trial upon the merits, and the proceedings in re- 
lation thereto, we do not feel that the plaintiffs, after this long delay, 
could with propriety invoke the judicial discrétion of this court to 
review the order of the court below complained of, even if it were 
properly before us. 

The writ of error is therefore dismissed. 



McLEAN V. CITY STATE BANK OF MANGTJM, OKL. 

(Circuit Court of Appeals, Fourth Circuit. December 19, 1913.) 

No. 1,201. 

1. Banks and Banking (§ 87*) — Acts of Bank — Chabactee of Tbansaction 

— LoAN for Pubchase of Cotton. 

Plaintlff bank liaving contracted to finance certain cotton purctiases by 
G., a cotton broker, he purchased the cotton by buying bills of lading Is- 
sued therefor. No bills were ever in G.'s possession, or under his control, 
he liaving transferred them to another bank as security for advances to 
pay for the cotton, which in turn transferred them to plaintifE's cashler 
and received from him plalntiff's draft for the value of the cotton, which 
draf t was paid in due course. Prior thereto G. had contracted to sell the 
cotton to varlous purchasers, at an advance over the cost, whereupon slght 
drafts were drawn to the order of plaintlff bank on the several purchasers 
for the amounts payable by them, respectively, and bills of lading for the 
cotton attached thereto and forwarded through the usual channels to the 
buyers, and G's. profits paid by placing the amount to his crédit. Held, 
that such transaction dld not constitute a purchase of the cotton by the 
bank in violation of the Okiahoma statute, providing that ho bank shall 
employ its moneys directly or indirectly by buying or selling, goods, wares, 
or merchandise. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 219 ; 
Dec. Dig. § 87.*] 

2. Joint Adventures (§ 1*) — Partnership (§ 20*) — Inteeest of Parties. 

Plaintlff and the bank were nelther partners nor joint adventurers in 
the transaction, and G. had no interest in the cotton which could be the 
subject of an attachment in a suit against him. 

[Ed. Note. — For other cases, see Joint Adventures, Cent. Dig. § 1 ; Dec. 
Dig. § 1;* Partnership, Cent. Dig. §§ 6, 7; Dec. Dig. § 20.*] 

♦For other cases see same tODÏc & § numbbr In Dec. & Am. Disa. 1907 to date. & Reo'r Indexes 
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In Error to the District Court of the United States for the Western 
District of North Carolina, at Greensboro ; James E. Boyd, Judge. 

Action by the City State Bank of Mangum, 0kl., against John D. 
B. McLean. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

A. G. Mangum and A. C. Jones, both.of Gastonia, N. C, and Tillett 
& Guthrie, of Charlotte, N. C., for plaintiff in error. 

Mason & Mason, of Gastonia, N. C, and Cansler & Cansler, of Char- 
lotte, N. C, for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. The défendant in error, hereinafter called 
the "plaintiff," is a banking corporation located a't Mangum, 0kl. The 
plaintiiï in error, hereinafter called the "défendant," is the sherifï of 
Gaston county, N. C. 

On or about May 13, 1911, one O. L. Gibbon, a cotton broker of 
Mangum and customer of the plaintiff bank, bought at Lone Wolf, 
Okl., 250 baies of cotton which were delivered on that day to the Wich- 
ita Falls & Northwestern Railway Company, at Wichita Falls, Tex., 
for transportation. The carrier thereupon issued three several bills 
of lading, one of which covered 50 baies of cotton, marked "E. I. T. 
S.," consigned to "shipper's order, notify Vivian Cotton Mills, Cherry- 
vale, N. C." 

It seems that the Bank of Lone Wolf, through its président, C. H. 
Grififith, had advanced the sum of $14,921.20 to pay for this cotton, and 
had received the bills of lading issued therefor, presumably as security 
for its advances. In point of fact the bills were never in the possession 
of Gibbon or under his control. It was expected, however, that the 
plaintiff bank would finance the transaction, and an arrangement to that 
eiïect was carried out on the 15th of May, when Griffith went to Man- 
gum, transferred the bills of lading to plaintifî's cashier, Percy Corné- 
lius, and received from him plaintiff's draft for the amount above 
named, which draft was paid in due course by the St. Louis bank on 
which it was drawn. Prior to that date, though just when does not 
appear. Gibbon had contracted to sell the cotton to various purchasers 
for the aggregate sum of $15,518.98, or $597.78 more than the cost 
of the same. The 50 baies in question were sold to C. W. Cook & Co. 
of Spartanburg, S. C. Having satisfied Cornélius that thèse sales had 
actually been made and that the sums represented were to be paid in 
each case. Gibbon drew sight drafts to the order of plaintiff on the 
several purchasers for the amounts payable by them respectively, and 
delivered the same to Cornélius, who thereupon attached to each the 
corresponding bill of lading, which he had received from Griffith, and 
then forwarded the drafts for collection through the usual channels. 
At the same time Gibbon's profits were paid by placing the sum of 
$597.78 to the crédit of his account. 

llie draft on C. W. Cook & Co. was for $3,076.66, the agreed pur- 
chase price of the 50 baies of cotton above described. The drawee 
having refused to pay this draft on présentation, it was duly protested 
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and returned to plaintiff, which has since retained possession of the 
same. It was net charged to Gibbon's account, and plaintiff has at ail 
times been the owner and holder thereof. The reason for refusing 
payment was that in the meantime Cook & Co. had caused the cotton 
covered by this bill of lading to be attached by the défendant, as sheriiï 
of Gaston county, in an action instituted by them against Gibbon on 
account of previous dealings with him, the nature of which is not 
shown by the record. Thereafter this suit was brought against the 
sheriff for a conversion of the cotton. 

Upon the évidence submitted at the trial, of which the foregoing is 
a summary, the court directed the jury to find that the plaintiff was the 
owner of the cotton in question, and that the défendant had wrongfully 
converted the same, leaving to the jury only the question of damages, 
and a verdict was rendered accordingly. 

[1] The first and principal contention of défendant is to the effect 
that plaintiff purchased this cotton outright by buying from Grifffth the 
bills of lading issued therefor, that such a purchase is expressly for- 
bidden by the Banking Laws of Oklahoma, and that consequently plain- 
tiff acquired no title to the property. In our judgment this contention 
is clearly untenable. At best it takes a superficial view of what was 
done and ignores the substance and essential nature of the transaction. 
Gibbon had bought the cotton with the expectation that plaintiff would 
furnish the needed banking assistance. He bought it at Lone Wolf 
and got Griffith to advanc'e the purchase money on the security of the 
bills of lading. Before the 15th of May, when plaintiff reimbursed 
Griffith, Gibbon had sold the cotton at a profit to parties presumably 
responsible, and was able to satisfy Cornélius that he had done so. 
Cornélius thereupon agreed to discount Gibbon's drafts on his cus- 
tomers and to pay back to Griffith the amount he had advanced, upon 
receiving from him a transfer of the bills of lading, which were then 
to be attached to the drafts and become security for their payment. 

That this was the essence and légal effect of the arrangement, and 
that it was so understood and intended by the parties, seems to us not 
seriously doubtful. It is true that one élément of the transaction was in 
form a sale of the bills of lading by Griffith to the plaintiff, and it ap- 
pears that Griffith was in fact paid a few minutes, or an hour or two, 
before Cornélius received the drafts from Gibbon ; biit the entire plan 
for financing the opération had already been arranged and the order 
in which the différent steps were taken became wholly unimportant. 
The circumstances under which the bills of lading were purchased, if 
their acquisition by plaintiff be regarded as a purchase, négative any 
intention on the part of plaintiff to purchase the cotton itself , for such 
purchase of the bills was merely incidental to the purpose which plain- 
tiff had in view and the customary business in which it was engaged. 
In ail that was done we see nothing suspicious or even unusual, cer- 
tainly nothing which should be held to be in violation of the Oklahoma 
statute which provides that: 

"No bank shall employ its moneys directly or Indirectly In trade or com- 
merce by buying or selling goods, cliattels, wares or merchandise," etc. 



24 210 FEDERAL EEPOETEK 

The object of this provision is so apparent that ît needs no explana- 
tion, and it is equally apparent, in our judgment, that the transaction 
under review is not within the spirit or letter of the prohibition. 

[2] The claim that plaintiiï and Gibbon were partners, or engaged 
iii a joint spéculation, is wholly unsupported by anything found in the 
record. The plaintiff was carrying on the business of banking, and 
Gibbon was a cotton broker. He had bought this 250 baies of cotton 
for a certain price and contracted to sell it at a moderate advance. The 
plaintiff financed the transaction by discounting the drafts of Gibbon 
on the purchasers of the cotton, and he got his profits in the sum cred- 
ited to his account. For aught that appears it was an ordinary matter 
of business between the bank and its customer, and nothing was shown 
which suggests that they had any sort of partnership relations. 

Holding, as we do, that plaintiff and Gibbon were not partners in 
this enterprise or engaged in a joint undertaking, it follows that Gib- 
bon had no interest in the cotton in question and that it was not sub- 
ject to attachment in the suit against him. 

We hâve examined with care the authorities cited, but none of them 
sustains the defendant's contention. The case was properly disposed 
of in the court below, and the judgment is therefore affirmed 



In re CASH-PAPWORTH, GROW-SIE. 

In re FRANKLIN SUGAR REFINING CO. 

(Circuit Court of Appeals Second Circuit. December 9, 1913.) 

No. 15. 

1, Bankbuptcy (i 114*) — Reoeivers — Employment or Counsel — Fées — Dis- 

CEBTION. 

Wlaetlier a receiver shall be appointed In bankruptcy proceedlngs, 
whether, If appointed, he sliall continue the bankrupt's business, and 
whether he may retain counsel, and the amount that shall be allowed as 
compensation to the receiver and his counsel, are matters in the sound 
discrétion of the district judge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164-166 ; Dec. 
Dig. § 114.»] 

2. Bankrtjptcy (§ 446*) — Revision — Recokd — Contents — Mattebs or Discré- 

tion. 

On a pétition to revise an order of the District Court, sitting in bank- 
ruptcy, making certain allowances of fées and compensation to the re- 
ceiver and to his counsel, as a matter of discrétion, the record must con- 
tain such a statement of facts as v^ill show the amount and character of 
the services rendered by the receiver and his counsel, and the circum- 
stances under which they were rendered, so as to show that the discrétion 
of the district judge has been abused ; it being insufflcient to show merely 
the amount of receipts and disbursements, and that the aggregate allowed 
the receiver and his counsel was large in proportion to the fund on hand, 
and that nearly half the assets had been used for expenses of administra- 
tion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. Dig. 
§ 440.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 O. 
C. O. A. 9.] 

*For other cases see same topic £ § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankeuptct (§ 484*) — Receivebs — Allowances foe Fées or Eeceivek and 
CouNSEL — Notice. 

Where notice of hearlng of an application for an allowance of additional 
compensation to a bankrupt's reeeiver and his counsel specifled exactly 
the amount asked in dollars and cents, as required by Bankr. Act July 1, 
1898, c. 541, § 48e, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3430), as amended 
by Act June 25, 1910, c. 412, i 9, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, 
p. 1502), it was not defective for failing to request an additional allow- 
ance. 

lEd. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 895, 896 ; Dec. 
Dig. § 484.*] 

Pétition to Revise Order of the District Court of the United States 
for the Northern District of New York. 

This is a pétition to revise an order of the District Court, Northern 
District of New York, making certain allowances of fées and compen- 
sation to the reeeiver herein and to the counsel for said reeeiver. No 
opinion was filed in the District Court. 

J. P. Hennessey and Tracy, Chapman & Tracy, ail of Syracuse, N. 
Y., for petitioners. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for re- 
spondent. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. In this proceeding the reeeiver was 
ordered to continue the business for a certain period of time. No at- 
tempt to review that order was ever made ; it was a matter within the 
Sound discrétion of the court, and there is nothing in this record to 
show that such a direction was not a proper exercise of discrétion. 

The Bankruptcy Act, § 48, subds. "d" and "e" (Act July 1, 1898, c. 
541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3439]), as amended by Act 
June 25, 1910, c. 412, § 9, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, 
p. 1502), provides différent rates of compensation for a reeeiver when 
he acts as a mère custodian and when he carries on the business. The 
rates are fixed as percentages on the amounts of money disbursed or 
turned over by the reeeiver, and the amounts allowed as compensation 
must not exceed the limits fixed by the section. In this case the allow- 
ance to reeeiver was on the basis that he carried on the business for a 
time. The pétition for revision sets forth as one assignment of error 
that the sum allowed was not provided for by the provisions of the 
Bankruptcy Act. This would seem to imply that the amount awarded 
cxceeded the limitations of the section. No such point has been ar- 
gued, and it is to be inferred from the language of the brief that peti- 
tioner's complaint is, not that the limit was exceeded, but that the court 
ought not to hâve made allowance of the full amount which the section 
authorizes in cases where the reeeiver has conducted the business. The 
main question argued hère is therefore one of fact, viz., that the 
amount of allowances to reeeiver and counsel were excessive in view 
of ail the circumstances. 

[ 1 ] Whether a reeeiver shall be appointed, whether, if appointed, he 
shall continue the business, whether he may retain counsel, are ail mat- 

*For other cases see same toplc & § numebe in Dec. & Am. Digs. 1907 to flate, & Rep'r lacjexes 



26 210 FEDERAL REPORTEE 

ters within the discrétion of the court. So, too, the fixation of allow- 
ances of fées and compensation to be made to receiver and counsel 
rests in the sound discrétion of the district judge. What is reahy con- 
tended for hère is that, in this case, the judge has abused that discré- 
tion. ' 

[2] To support any such contention the record should contain such 
a statement of facts as would show the amount and character of the 
services rendered by receiver and counsel and the circumstances under 
which those services vvere rendered. Presumably the district judge, in 
whose court the proceedings had progressed, who appointed the re- 
ceiver, directed his conduct, heard the varions suggestions made from 
time to time by creditors and others, and was constantly advised as to 
the progress of events, has a fund of information which is most valu- 
able when one has to form an opinion as to tlie extent and value of 
services rendered in connection with the case. The record hère pre- 
sented is absolutely barren of anything of the sort. Ail that appears 
is the amount of receipts and disbursements, which shows that the ag- 
gregate allowed to receiver and his counsel is large in proportion to the 
fund in hand; the argument being that because about one-half of the 
assets has been used for expenses of administration the amount of such 
allowances should be reduced to some sum, which the record supplies 
no means of determining. The discrétion of the district judge does not 
come hère for review, except where such discrétion has been plainly 
abused and the record sufficiently indicates upon what state of facts 
it was that the discrétion was exercised. 

[3] A question of law is also raised by the pétition to revise, it be- 
ing contended that the notice of hearing for fixing the allowances "did 
not request an additional allowance as provided in section 48e of the 
act." That section provides that the notice shall specify the amount 
asked. The notice in this case did, as to each allowance, specify ex- 
actly the amount asked, giving it in dollars and cents. It seems to be 
in exact conformity to the section. 

The order is affirmed. 



CKOWN COEK & SEAL CO. OF BALTIMORE CITY v. STERLING COEK 

& SEAL CO. 

(District Court, N. D. Oliio, W. D. January 14, 1913.) 

No. 2,247. 

1. Patents (§ 328*) — Infringbment — Bottle Seaung Machine. 

ïlie Painter patent, Ko. 638,334, for a machine for automatically sealing 
bottles, ttie essentlal feature of which is a pressure limiting mechanism to 
pi-eveut the breaking of the bottles by excess pressure, held not infringed 
by a (levice in which the mechanism of the prior Penfleld patent. No. 
426,315, for a brick-pressing inachine, was adapted to use in the bottle- 
seallng art, which required no more than ordlnary meehanical skill. 

2. Patents (§ 328*) — Inîkinoement — Feeding Mechanism fob Bottle Seal- 

ing Machines. 

The Painter & Hawkins patent, No. 643,973, for an apparatus for feed- 
ing crowjis or closures to bottle-sealing machines, claim 2, in view of the 
of rejections and rG(nnrements of the Patent Office, acqulesced in by the 

•For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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patentées, is llmited to the apparatus substantially described in the spéci- 
fication which Is a combination structure. As flo limited hetd not in- 
fringed. 
5. Patents (§ 246*) — Infringement— Patent foe Combination. 

A patent for a combination Is not Infringed if any élément claimed in 
tlie combination is omitted. 

[Kd. Note.— For otlier cases, see Patents, Cent Dig. § 387; Dec. Dig. S 
246.*] 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the Sterling Cork & Seal Company. On final hearing. 
Decree for défendant. 

R. H. Parkinson, of Chicago, III, James Q. Rice, of New York City, 
and E. G. Baetjer, of Baltimore, Md., for plaintiff. 
Bakewell & Byrnes, of Pittsburg, Pa., for défendant. 

KILLITS, District Judge. With the usual allégations necessary 
to raise the issue complainant sues on two patents, one granted to 
Painter, its assigner, in 1899, No. 638,354, on a machine for auto- 
matically sealing bottles, and one granted in 1890, to Painter & Haw- 
kins, No. 643,973, on an apparatus for feeding crowns or closures to 
bottle-sealing machines. It is admitted that the inventions embodied 
in thèse patents are capable of and are in joint use in the art of seal- 
ing bottles with the well-known Crown device, a tin cap with a cork 
lining. 

The défendant owns patents for caps or crowns, for method of 
sealing, and for sealing heads to be used on bottle capping machines, 
and bas attempted to adapt to the use of its patented devices and 
methods alleged old constructions for limiting sealing pressures, to 
prevent breakage of bottles by excess pressure, and for feeding caps 
in right position to the sealing head. 

In the issue before us is involved neither a basic patent for sealing 
by crowns nor the idea of transferring yielding plungers to release 
pressures to a new art. Painter's expired patent of 1892 opened the 
art of sealing bottles by stoppers of the sort in question, and his patent 
of 1898, No. 609,209, introduced into the art a pressure-limiting de- 
vice, transferring thereto an old hydraulic mechanism. But for the 
patents sued on the field is open to the world, except as limited by the 
hydraulic patent of 1898, as to which no question is raised. 

It is agreed that complainant rests its charges of infringement upon 
its rights under claims 4, 5, and 6 of patent No. 638,354, and claim 
2 of patent No. 643,973. Thèse claims, as applied to the first patent, 
read: 

"4. In a machine for applying closures to bottles, a pressure-limiting mech- 
anism comprising a support for the bottle, a spring held under an original pre- 
determined compression, a tripplng mechanism and means for automatically 
operating the same when said predetermined pressure is reached, substanti- 
ally as described. 

"5. In a pressure-limiting mechanism for bottle-sealing machines, a support 
for the bottle, a coinpound cyllnder, a spring between the two members thereof, 
said spring being given an original predetermined compression and means sub- 
stantially as described for releasing said compression when said predetermined 

•For ottier cases see same topic & § ncjmbek in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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limit has been reached, by allowing one member of sald compound cylinder to 
slide withln thé otber to shorten the same as a whole, substantially as de- 
scribed. 

"6. In a pressure-limiting mechanlsm for bottle-seallng machines, a bottle- 
support, a compound cylinder, a spring between the two members thereol beld 
under a predetermined compression, a trlpplng devlce for automatically re- 
leaslng said predetermined compression consistlng of a pair of tripping-dogs 
plvoted to one member of said compound cylinder, and means carrled by the 
other members of sald compound cylinder for actuating the dogs, whereby 
sald compound cylinder wlU become automatically shortened as a whole when 
the predetermined pressure appUed to the bottle resting thereon be automat- 
ically 'released, substantially as described." 

Claim 2 of the second patent alleged to be inf ringed herein reads : 

"2. In an automatic feedlng apparatus for bottle-sealing machines, a hop- 
per for the Indlserimlnate réception of the crowns or closures, a chamber ex- 
ternal to sald hopper, an inclined bottom to said hopper adapted to lead the 
closures to said external chamber and a réceptacle or cage rotating withln 
said external chamber, havlng one slde closed and a central opening in the 
side adjolning said hopper, adapted to receive the crowns or closures indis- 
criminately from the hopper, and containlng in its periphery sultably-formed 
passages sueh that the crowns or closures can pass therethrough in one posi- 
tion only ; whereby, by the tumbllng action of said cage, the crowns or closures 
are changed in position thereln until they présent themselves in proper posi- 
tion to pass through said passages Into a surroundlng channel-way, substan- 
tially as described." 

Although the answer pleads invalidity of the patents in suit, the 
case is presented almost wholly upon the question whether, under a 
proper construction of thèse claims and in view of the prior art ap- 
phed to Hmit them, defendant's several constructions under attack do 
infringe. For the purpose of the court at this time it is sufficient to 
consider the question of infringement only. 

[1] Confessedly, yielding pitmen or plungers are very old devices 
employed in many arts. Patents hâve been granted for spécifie forms 
to be used in pressing glass, molding brick, making coal briquettes, for 
mower and reaper cutter bars, and to accomplish many other results. 
So important a place in mechanical arts does such an appliance occupy 
that the Patent Office is said to hâve made a separate classification for 
inventions thereof. In this opinion it would be unprofitable to discuss 
the many variations and many patented forms pleaded, as counsel on 
both sides in briefs and oral argument treat the Penfield device, ex- 
pired patent No. 426,315, for molding brick as defendant's substan- 
tial reliance to avoid charge of infringement of the first patent in suit. 
If it may be seen that defendant's construction for releasing pressure 
before the damaging point is reached substantially and lavi'fully adapts 
to the art of bottle sealing the Penfield release, this feature of the 
controversy before us is over in defendant's favor, for we are content 
to rest upon the assurance of counsel for complainant that the Penfield 
device does not "show any mechanism or any combinations correspond- 
ing to the patent in suit or any analogous combination." 

In the margin we show the tripping devices patented by Painter 
and Penfield and that employed in defendant's machine,^ with the no- 
tations and description used in complainant's brief. The similarity 

1 See note at end of case. 
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between the def endant's tripping mechanism and that of Penfîeld is 
superfîcially striking when we ignore the fact that one is to be deli- 
cately constructed for rapid use in a process dealing with fragile sub- 
jects and the other is coarse and heavy in its application to slow pro- 
cesses and crass material. Complainant's counsel, indeed, says : 

"This machine (Penfleld's) présents some superficial resemblance to the spring 
mechanism of defendant's construction." 

Apparent différences are: (1) Penfleld's plunger opérâtes down- 
ward, while defendant's plunger works upward. (2) Penfield uses no 
resetting spring, while in defendant's construction such a device is 
necessarily employed to put the face of the plunger in position to be 
acted upon by the machine's fuU power. (3) Where Penfield em- 
ploys two latéral controUing springs défendant has four smaller ones 
employed in the same apparent office. Thèse différences are not radi- 
cal. Complainant's hydraulic patent employed a downward acting 
plunger, and in one of that sort gravity opérâtes to reset the device; 
doubling the number of pressure-controlling springs is merely a con- 
venient noninventive division of labor. No issue can be raised upon any 
of thèse features of différence. It is well to note that neither of the 
claims of Painter's patent, No. 638,354, alleged to be infringed by de- 
fendant, provides for a resetting spring. 

It is first urged by counsel for complainant, in criticising the reli- 
ance upon the Penfield device, that the uses are not analogous. In 
this, it seems to the court, counsel are failing to distinguish between 
the machines of which the respective devices are parts and the func- 
tions which those devices perform in their respective machines. There 
is little, if any, analogy between molding brick and capping bottles, 
just as there is little, if any, analogy between coating pills and lifting 
and delivering paper to a printing press. Stearns & Co. v. Russell, 
85 Fed. 218, 29 C. C. A. 121. There seems to the court to be a close 
analogy between the function of a yielding plunger in a brick machine 
and that of a similar device employed in a bottle capper, just as it ap- 
peared to the court in the case cited to be a close analogy in the use 
of suction by the exhaustion of air to lift pills for dipping and the 
similar employment of a partial vacuum in delivering sheets of. paper 
in printing. It is seen that in molding brick, as in aiffxing thèse crown 
seals to the bottle, it is désirable that a release of the pressure in ad- 
vance of an undue incrément thereof be provided for ; hence the func- 
tion of thèse devices in the two widely divergent arts is precisely the 
same, namely, the securing of release before the point of attaining 
disaster. The question is not affected, in our judgment, whether the 
resuit is to prevent breakage of the machine or crushing of the subject 
worked upon; the ultimate function of the yielding plunger is to 
save the machine's efficiency. The question then is: Would one 
ordinarily skilled in mechanics applicable to the art in question, hav- 
ing under observation the Penfield machine, readily apprehend, in 
respect to its provision for tripping the pressure, the latter's adapta- 
bility to the results he desires to obtain in the other art? Potts v. 
Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. We are con- 
strained to answer this question in the affirmative. 
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But it is argued that in the Penfield machine: 

"ïhe releasing pressure is not determined by a spring or sprlngs under 
original predeternilned compression but is determined largely by tbe action of 
a variable force, with the resuit that the machine will not release at any given 
or predetermined pressure." 

This seems to us to be hardly valid. Rather, it impresses us that, 
after a pressure is applied sufficient to overcome "static friction," the 
latéral springs in Penfield's machine will allow an increase up to the 
limit of their power of résistance, precisely as in either complainant's 
or defendant's devices. And while we will not dispute, but do doubt, 
that the Penfield machine "does not require an accurate release at 
an exact and predetermined pressure, it being enough to satisfy the re- 
quirements if the machine releases somewhere within a ton or so of 
the desired pressure," it seems clear that the pressure which will trip 
the mechanism, while probably not predetermined, is easily determin- 
able and is fixed within approximately narrow limits by the tension of 
the springs themselves, and we also think we see in this construction 
the opportunity to set the machine to a predetermined pressure through 
adjustment of the nuts and washers holding the springs in place, pre- 
cisely as in defendant's device the same resuit is obtained. This is so 
obvions as to involve little mechanical skill and no inventive genius 
in its compréhension. 

Again, it is urged that in the Penfield machine as the pressure in- 
creases it is exercised increasingly by the blocks E (which with their 
controlling arms H correspond to the dogs 3 of defendant's machine) 
upon their pivots, that "the friction between the blocks and pivots 
increases with pressure," and we are told that this friction, known 
as "static friction," which is defined as "the friction developed be- 
tween two parts under a pressure applied in a single direction, the 
parts being relatively stationary at the time the friction is developed," 
is a distinctive accompaniment of the opération of the Penfield device. 
In this we cannot agrée with counsel. Applying this définition of 
static friction to the opération of the constructions of both complain- 
ant and défendant, it seems to us that such friction, différent in de- 
gree doubtless but not in quality and in iact, occurs in both. Each 
of thèse devices has pivots on which swing arms or dogs which bind 
increasingly upon their pivots and turn with more friction, therefore, 
with the increase in a single direction of the pressure of opération. 
Defendant's device has friction rollers, but that construction does not 
change the fact of the présence of this so-called static friction. They 
affect but the degree thereof . The use of friction rollers is so old and 
their application at this point so obvions that the fact affects the sit- 
uation in no degree. 

It is further argued that the Penfield device is "semiself-locking" 
because pivots F are located close to the shoulders D of the inner 
telescoping member, wherefore a certain amount of pressure is car- 
ried before the springs are called upon. This is manifest from an 
inspection of the device; but it seems to us, again, that something 
of a self-locking character is présent in both complainant's and de- 
fendant's devices. Without the springs in complainant's machine a 
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certain amouiit of pressure could be exerted through the pivoted locking 
dogs 1-8. Doubtiess in a vertical position they would not be able to car- 
ry the weight of the superstructure. Horizontally, however, pressure 
up to the effect of friction of the parts would be sustainable through 
them, and the same may be said of the arrangement of defendanfs 
device. The différence, again, is one merely of degree, due to a shift- 
ing of leverages readily discerned as an expédient to one of ordinary 
mechanical skill seeking to adapt a familiar mechanical contrivance 
to an art in which he is interested. 

The answers of complainant's expert to certain crucial questions put 
to him in rebuttal cross-examination (pages 101, 102, Complainant's 
Record) were somewhat enigmatical. They were suiificiently plain, 
however, to suggest that his mind ran parallel with the court's to 
the point that the différence in functions of a tripping device or yield- 
ing plunger, whether the purpose be to protect the machine or the 
subject of the opération, is apparent rather than real, and that one 
of ordinary mechanical skill would readily see in the Penfield mech- 
anism adaptability for use in tripping pressures in bottle-capping ma- 
chines, and, with no substantial draft on his inventive faculty, would 
be moved to a refinement of their parts and their adjustment to adapt 
the complète mechanism for substitution for either complainant's or 
defendant's devices. If thèse conclusions are correct, and the lan- 
guage of the witness's replies, skillfully avoiding the categorical, seem 
to the court to be reluctant admissions, the question of infringement 
respecting the first patent demands a négative answer. 

The principles which govern the questions immediately before us 
are so well settled and so clearly stated in sections 37, 38, and 39, 
Walker on Patents, that to cite case authority seems unnecessary. As 
was said in Herman v. Youngstown Car Mfg. Co., 191 Fed. 579-582, 
112C. C. A. 185, 188: 

"The application of tttese rules to spécifie facts dépends upon ttie force which 
those-facts carry to those who détermine the issue." 

Granting that the art of pressing brick is clearly without analogy 
to that of capping and sealing bottles, yet the spécial purpose for which 
a yielding pitman is used in thèse two nonanalogous arts may be and 
is, as we hâve said, closely analogous. This is the crux of the case 
so far as issues are involved in the first patent and in defendant's reli- 
ance upon the Penfield mechanism are concerned. To go into a re- 
mote art for a tripping device is open to défendant because of complain- 
ant's use of the hydraulic release. If we are warranted in holding the 
analogy necessary to a défense to the broad function which a yield- 
ing pitman is to perform, rather than to involve in it, as complainant 
would hâve us, but the resuit in the particular opération which the ex- 
ercise of that function effects, then Penfield's device is a safe founda- 
tion for defendant's structure. The proximate office of the yielding 
pitman in the two arts is to save the particular opération f rom the ef- 
fect of too great pressure, and to render the machine efficient in the 
accomplishment of its purpose against inadvertent or casual stress. 
The analogy which must be seen to make a case of double use should 
be one which appeals tO a person of ordinary mechanical skill. Courts 
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and text-writers hâve not improved upon Justice Brown's définition 
in Potts V. Creager, 155 U. S. 579, 608, 15 Sup. Ct. 194, 39 L. Ed. 
275. The adaptability of the Penfield device to effect the purpose of 
a tripping pitman when the pressure became dangerous in a bottle- 
capping machine, we think, would readily occur to such a person when 
his interest in the latter art became engaged. 

The distinction, therefore, which the court so clearly makes in Her- 
man v. Youngstown Car Manufacturing Company, supra, between the 
alleged analogous uses of hydrauHc cyhnders and that involved in the 
invention under considération by that court, does not, it seems to us, 
exist hère. But one function is to be performed by the yielding pitman 
in Penfield's and in defendant's machine, namely, a tripping to prevent 
dangerous pressure. In either case the resuh occurs at a précise point, 
to wit, the overcoming of the résistance of the latéral springs. This 
point in each device may be produced and regulated by substantially 
the same means, and the opération of the springs is initiated by sub- 
stantially the same means. The respective parts seem to us to be so 
clearly mechanical équivalents as that, if such an issue were made, 
we would be obliged to say that as to this construction Penfield an- 
ticipated défendant. Assuming that the issue was upon defendant's 
claim for novelty in its tripping mechanism, we are satisfied that a réf- 
érence to Penfield's patent would be sufficient for rejection. Again, 
it seems clear that the court which invalidated the Martin patent in 
Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 
44 L,. Ed. 856, would hold défendant to infringe Penfield, could such 
an issue be raised for its détermination. Defendant's device seems 
at least as nearly équivalent to Penfield's as to Painter's. If that be 
so, there can be no infringement of Painter by défendant respecting 
the yielding plunger. 

The différence, as we view it, between Penfield's and defendant's 
construction, is one of refinement of parts to adapt them to an office 
involving delicacy of opération and not found in the art of molding 
brick. It is obvious that some spécial adaptation of parts or arrange- 
ment to fit an old device tot a new use accompanies the attempt to 
transfer, and we are of the opinion that it is only when such adapta- 
tion or refinement is so radical and original as to transcend ordinary 
mechanical skill alert for a device for a spécial purpose that invention 
f oUows. This situation does not obtain hère. The changes f rom Pen- 
field to the structure of défendant are those which seem to us would 
be obvious to one of ordinary mechanical ability engaged in scanning 
a remote art for a yielding pitman to be used in a bottle-capping ma- 
chine. 

We hâve no disposition to ignore the force of such décisions of our 
own Circuit Court of Appeals as those of National Tube Co. v. Aiken, 
163 Fed. 254, 91 C. C. A. 114, and Herman v. Youngstown Car Mfg. 
Co., supra ; but we assume that thèse cases are to be considered and 
weighed in their relation to other opinions of the same court, such as 
Stearns v. Russell, supra, affirmed, 171 U. S. 689, 19 Sup. Ct. 886, 43 
L. Ed. 1179, Schreiber v. Grimm, 72 Fed. 671, 19 C. C. A. 67, and 
Bullock v. General Electric Company, 149 Fed. 409, 79 C. C. A. 229. 
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This Circuit Court of Appeals shows no disposition to départ in any 
substantial degree from its position in Stearns v. Russell, for in the 
Aiken Case, 163 Fed. 254, 259, 91 C. C. A. 114, 119, the court ap- 
proves the principle of that case in this language: 

"Nevertheless, the gênerai rule undoubtedly Is that it 1s not invention to 
apply an old device to a new use which involves no change in mode of applica- 
tion, as in Stearns & Co. v. Russell, 85 Fed. 218, 29 C. C. A. 121 ; but in that 
case the function of the pill dipping device in picking up and holding pills by 
suction was precisely the same as where it was employed in picking up and 
holding pièces of iron, eloth, or paper, and no structural change was needed 
to adapt it to dolng with pills what it had done before wlth other materials." 

In the Herman and Aiken Cases the patentées were pioneers in en- 
tering a remote art for a device which, with proper modification, would 
serve a purpose in the art in hand. Invention, in each case, inhered as 
much in the originality abiding in the thought that such remote art 
might contribute as in the adaptation of the contribution. No one 
before Herman had thought to seek among hydraulic devices for an 
escapement in making blueprints, nor had any predecessor of Aiken 
seen the possibility of adapting conveyors of such inert and rigid 
bodies as sawed lumber to the conveyance and support of red-hot and 
consequently flexible sheets of métal in a manner to cool them'uni- 
formly and without warping them as they approached the trimming 
shears. But when Painter patented the mechanism alleged to be in- 
fringed in this case, the art of bottle sealing by crowns had already 
invaded the art of yielding pitman, of which the known forms were 
many, and had made an appropriation theref rom. This was the resuit 
of the grant to him of patent 609,209, noted above. Whatever may be 
the merits of his invention, we find nothing in his grant which shuts 
the door of opportunity in some other inventor to go to the yielding 
plunger art for an old device of this character. This is not a case 
where the words of Justice Brown in Potts v, Creager, supra, apply, 
namely : 

. "Indeed, It often requlres as acute a perception of the relation between 
cause and efïect, and as much of the peculiar Intuitive genius which Is a ehar- 
acteristic of great inventors, to grasp the idea that a device used in one art 
may be made available in another, as would be necessary to create the device 
de novo." 

For, when the patent now considered was issued, "acute perception" 
and "intuitive genius" of this character had been exhausted in the grant 
of patent 609,209. Nor is there hère a fair opening for the application 
of the principle laid down in Topliff v. Topliff, 145 U. S. 156, 12 Sup. 
Ct. 825, 36 L. Ed. 658, that: 

"It is not sufiicient," in order "to constitute an anticipation" of a patented 
invention, "that the device relied upon might, by modification, be made to 
accomplish the function performed by the patent, * * • if it were not de- 
sign ed by its maker, nor adapted, nor actually used, for the performance of 
such functions." 

Four patents are oiïered in évidence by the défendant, notably those 

to Creager (413,929) and Hall (448,231), both of which are expired, 

the first primarily for a yielding pitman and the second for a device of 

that character specially adapted for brick machines. In each of thèse 

210 F.— 3 
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grants the sjJecifications call attention to the adaptability of the inven- 
tion "for analogous purposes in other mechanism"; the invention 
(Creager's) not being "limited to any particular use." In Creager's de- 
vice weighted levers are employed to control pressure, which is tripped 
wlien the tension with which they hold certain compound levers is 
overcome. Not only does Creager call attention to the fàct that lat- 
éral springs may be employed instead of thèse weighted levers, in 
which case springs would take the appearance and perform the func- 
tion of those in the Penfield contrivance and defendant's, but he also 
provides for adjusting the tension (which, of course, involves an op- 
portunity to prédétermine it) by shifting the weights on the levers, 
surely an équivalent, mechanically, to the adjustment provided by de- 
fendant and possible in the Penfield trip through a shifting of the re- 
taining nuts and washers on the outer ends of the springs. Hall also 
employs a latéral flat spring the tension of which is "regulated by a 
setscrew 1 taking through one of the links." Thèse conditions of the 
yielding pitman art dispose, we think, of two points deemed by com- 
plainant's counsel important. It is urged that a "spring between two 
members," as in daims 5 and 6, means simply "that the spring shall 
be operatively between the two members," and that consequently de- 
fendant's latéral springs are within the claim. It would seem, like- 
wise, that Hall's and Creager's springs were "operatively between" 
the members controlled by them; hence, at least, défendant, in this 
respect, is not using any novelty introduced by Painter. Again, it is 
urged that Penfield's machine does not suggest provision for adjusting 
tension. However that may be, this idea is offered by both Hall and 
Creager. As we consider their devices, there appears in them almost 
if not quite sufficient défense to défendant in the essentials of its trip- 
ping device independent of the Penfield référence. 

We feel the problem involved in adapting either the Penfield, Hall, 
or Creager pitman to the use of défendant does not reach the com- 
plexity of that before Herman in modifying hydraulic résistance de- 
vices already known to work out his escapement, in the solution of 
which the court (191 Fed. 579, 582, 112 C. C. A. 185) found inven- 
tion. Rather we consider the task before defendant's mechanic (who 
had at least constructive knowledge of the state of the yielding pitman 
art, Mast-Foos & Co. v. Stover, 177 U. S. 485, 493, 20 Sup. Ct. 708, 
44 L. Ed. 856) to be more nearly comparable to that engaging Russell 
when he adapted from a remote art a device for lifting pills (Stearns 
V. Russell, supra). It is no new use of a yielding plunger which either 
complainant or défendant makes in their respective bottle-sealing ma- 
chines. The use is identical and to the same end attending the em- 
ployment of such devices elsewhere, wherefore this case is distin- 
guished also from Western Electric Co. v. La Rue, 139 U. S. 601, 11 
Sup. Ct. 670, 35 h. Ed. 294. 

The effect of the current of authority is well stated by the court in 
Webster v. Dunham, 181 Fed. (C. C. A. 8th Cir.) 836, 839, 104 C. C. 
A. 346, 349, in this language : 

"It is only whon the new use is so recondite and remote from that to which 
the old device and combination has been applied, or for which it was con- 
oeived, that its application would not occur to the mind of the ordinary me- 
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chanic skilled in the art, seeking to devise means to perform the deslred func- 
tlon, wlth the old machine or combination before him, that its conception may 
rise to the dignlty of Invention." 

[2] As we hâve suggested, Painter & Hawkins entered an old art 
when they applied for patent which appears in this case as No. 643,- 
973, and it appears that their application was attended with many difïi- 
culties and much modification in its passage through the Patent Office. 
Repeatedly their claims were rejected and as often did they acquiesce 
in the rejections and attempt to meet the reasons therefor by modifica- 
tions and limitations. 

Claim 2 in controversy must be, therefore, considered as to its scope 
with référence to this history. Campbell v. American Shipbuilding 
Company, 179 Fed. 498, 103 C. C. A. 122. In the case at bar, as in 
the case cited, the rejections and the requirements which the examiner 
made of applicants which they attempted to meet were based on réf- 
érences to specified patents which, in the judgment of the examiner, 
were sufficient to warrant his action, and hère, as in the case cited, to 
use the language of the court: 

"It is not neoessary to examine those patents wlth any purpose either of de- 
flning the prior art or of otherwlse justifylng the action of the Patent Office. 
It is sufficient that Campbell (the applicants, In the case at bar) acquiesced in 
the rulings, Instead of taking the prescribed course of appeal." 

The court in the case cited quotes with approval the language of 
Judge Severens in American Stove Co. v. Cleveland Foundry Co., 158 
Fed. 978, 86 C. C. A. 182, to the efïect that the applicant under cir- 
cumstances such as thèse "must be deemed to hâve surrendered and 
disclaimed what he conceded, and to hâve imposed such définitions 
upon the language of the patent as he attributed to it in order to se- 
cure the grant" ; wherefore, to use again the language of the court in 
the Shipbuilding Company Case: 

"It inevitably follows that the language into which the grant of the présent 
patent was ultimately resolved must be Interpreted with constant référence 
to the limitations and restrictions imposed and with respect to matters dis- 
tinctly excluded through rejections and amendment." 

Now, for the history of this claim 2 alleged to be infringed: Its 
éléments are seen to be a hopper for the indiscriminate réception of 
crowns or closures, the inclined bottom thereto adapted to lead the 
contents to an external chamber, a réceptacle or cage rotating within 
said external chamber, having one side closed (the side opposite to 
the entrance to the external chamber), and a central opening in the 
side adjoining said hopper, said rotating cage having in its periphery 
suitably formed passages for the passage of the crowns or caps in one 
position only, substantially as described. 

The application, in the first instance, contained 11 claims. They 
were ail rejected by the examiner for reasons given. In thèse claims 
the so-called external chamber was described as an "auxiliary chamber 
adapted to receive the crowns from the hopper." The rejection was 
acquiesced in and an amended set of four claims was ofifered, in which 
the auxiliary chamber was described as one "exterior to the hopper." 
Thèse claims were rejected. Attempting to meet this situation, so- 
licitor for applicants said: 
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"Eeplylng to the examiner's last action, I beg to call attention to the fact 
that nelther of the références show the chamber exterior to the hopper with 
the selecting cage rotating in vertical plane therewith." 

To which the examiner replied: 

"On reconsideration of this case at request of the applicant, it is repeated 
that Bennett discloses the exterior auxiliary chamher, whlle Gillette shows 
the very common employment of a vertical selecting cage and chute there- 
from." 

Thereupon applicant's solicitor requested the erasure of his four 
daims and permission to aniend with two claims describing a verti- 
cally arranged hopper, a chamber external thereto, a selecting cage in 
said external chamber, and other détails not necessary now to be dis- 
cussed. Again a rejection occurred with the suggestion by the exam- 
iner that appeal be had, to which applicant's solicitor replied: 

"After consultation with the applicants they came to the conclusion that the 
examiner's rejection of the former claims 1 to 4 was warranted, but It was 
thought that applicants were entitled to more limited claims to the structure, 
and so the claims 1 and 2 were proposed, to take the place of former claims 
1 to 4." 

Thereupon the case was reopened and the two claims then in ques- 
tion again rejected "as involving nothing whatever over Bennett taken 
with Gillette." To which the applicants respond: 

"The applicants ieUeve themselvcs to 6e ewtitlcd to claims for their struc- 
ture and are perfectly tvilUng to define their structure to distinguish from the 
références and supposed that the first and second claims did this. The attor- 
ney begs for a reconsideration of the claims in the comparison which he asks 
the examiner to make, and, if any further limitation seems to be necessary 
to avoid the références, it is asked that the examiner suggest this." 

Replying, the examiner said : 

"In response to applicants' request for an explanation of the références 
cited, it is stated that Bennett discloses a hopper, a chamher external to the 
hopper, an incUned hottom to the hopper for feeding to the external chamber, 
and a selecting cage in the external chamber, the exterior portion of the 
cage forminn part of the front wall of the chamber," etc. 

Whereupon the solicitor for the applicants asked for further con- 
sidération in view of certain facts suggested of which one is the allé- 
gation that "Bennett does not disclose a selecting cage in the external 
chamber," and, further, that "the claims now presented hâve also 
the éléments of a rotating selecting cage having one side closed and 
the other open." Accompanying this application are three amended 
claims, of which No. 2 is identical with the claim in question in this 
controversy. Upon this record thèse claims were allowed and pat- 
ent granted. 

We are unable to consider this history without reaching the con- 
clusion that the complainant hère bas a patent only for the structure 
substantially such as is described in the spécifications of the patent. 
In view of the référence to Bennett and the acquiescence of the ap- 
plicants therein, independent of other patents pleaded and brought 
to our attention in évidence, complainants hâve no issue with the de- 
fendant merely because the claim in question involves the use of an 
external chamber, for the record forces the patentées to admit that 
the use of such an intermediate container between the main hopper 
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and the selecting cage is not new ; yet a great deal of this controversy 
and a large part of the argument dépend upon the insistence of com- 
plainant that that portion of defendant's device which consists of a 
narrow neck or vertical passage from the main body of the hopper 
to the selecting cage is a chamber external to the hopper and, conse- 
quently, a "regulating chamber" because at the beginning of the con- 
striction, which complainant assumes to be the bottom of the hopper, 
défendant has placed an agitating device (2-6-4-5) which serves, at 
least when stationary, to restrict the passage of the crowns from 
the upper portion of the hopper into this lower portion or neck, which 
leads through an opening in its side to the selecting cage. Assuming 
that this'restricted portion below the agitator is substantially an aux- 
iliary or external chamber, its relation to- the main part of the hop- 
per and the manner in which it is related to the selecting cage are 
so différent from the arrangement of parts in complainant's device 
that the similarity is very obscure, and, if we may justly limit com- 
plainant's claims to the structural descriptions in the spécifications, 
there can be no conflict. This dissimilarity increases when we pass 
to a considération of the claim for a selecting cage rotating within 
the external chamber, a feature of the claim which was urged upon 
the examiner as especially distinguishing the applicant's invention 
from Bennett's, because Bennett did "not disclose a selecting cage 
in the external chamber," and because "the claims now presented hâve 
also the éléments of a rotating selecting cage having one side closed 
and the other open." Applicants' claims were distinguished from 
the anticipations alleged by the examiner in rejection, but very clearly 
défendant does not employ a selecting cage rotating in anything that 
may be said fairly to be an auxiliary chamber or one external to the 
hopper. It does not rotate within that portion of defendant's device 
which complainant insists is substantially an external chamber. Its 
action is wholly without any portion of the neck or restricted portion 
of the hopper, which complainant insists is practically an external 
chamber. 

[3] In view both of its history and its language, this claim 2 must 
be^ held to be a combination claim for structure. It cannot be in- 
fringed when one important élément is absent 

'A combination is an entirety. If one of its éléments is omitted, the thlng 
claimed dlsappears. Every part of the combination claimed Is conclusively 
presumed to be material to the combination, and no évidence to the contrary 
is admissible in any case of alleged infringement. The patentée makes ail the 
parfs of a combination material, when he claims them in combination and not 
separately." Walker on Patents, § 349. 

Nor lias defendant's selecting cage one side open and one side closed. 
Both sides are open in fact, although intermittently and casually, as 
the circumstances require through the infrequent clogging of crowns, 
a part (7) which ordinarily is stationary, closing the outer side of 
defendant's selecting cage, partially rotâtes to free an offending crown. 
This device performs, in an unlike way, the function of a pendulum 
mechanism used by complainant (not shown in eut). 

Again, the opening from the passage from the hopper into defend- 
ant's selecting cage is the full measure of that side of the défend- 
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ant's cage except as it is closed by a transverse bar or block (not shcwn 
in eut) having projections designed to lift or agitate the crovvns in 
the chamber beyond ; whereas complainant's selecting cage has a cen- 
tral opening as described with lifting projections on the periphery 
of the rotating cage. The arrangement of ail thèse parts is very dis- 
similar. Devices of unlike characters are used to accomplish the 
several results desired. The defendant's construction seems to the 
court to be simpler, as it has less parts. In the margin we show the 
selecting construction of the parties hereto, taking the eut out of com- 
plainant's brief, and using the notation and description employed by it.^ 

In short, again, if the claim in question is to be limited to struc- 
ture as described in the spécifications, the divergencies are so marked 
betvveen defendant's and complainant's structures as to leave no room 
for. claim of infringement. In fact, as we hâve said, the greater por- 
tion of the argument submitted, orally and in brief, is upon the claim 
that défendant uses an external chamber, in the fact that the restricted 
vertical neck of the hopper, formed in one casting, is partially sep- 
arated from the bowl of the hopper by the agitating device referred 
to, but this claim must be construed to be for structure only, and it 
must be considered as a whole. So considered, the device covered by 
it in the relation of its parts one to the other is not that employed by 
défendant. The two constructions may, of course, and do perform 
the same functions and the same intermediate results may be had 
to reach the final resuit; but that fact involves no infringement if 
the structures are substantially différent. 

It is unnecessary to discuss other patents pleaded as occupying 
the selector field. It is quite plain that, as to other features not by 
us hère considered, both parties to this action are using éléments or 
their équivalents found in the Muslar (531,001), Gillette (592,584), 
Campbell (577,643), and Dimock (278,320) patents, among others. In 
fact, working models of the Campbell and Dimock selectors hâve been 
exhibited to the court. With the addition of such an agitator as de- 
fendant uses, each of thèse appears to be fairly compétent to perform 
the service rendered by either complainant's or defendant's selector. 
Nowhere in argument has there been any criticism advanced of the 
use by défendant of the parts S, 6, -f, 5 to even the flow of crowns 
by agitating against bridging. It is only because, in complainant's opin- 
ion, thèse parts combine to separate the hopper's intégral casting into 
two chambers, that the construction is objected to; but we are not 
invited to consider this resuit in any other way except broadly that 
an external chamber is formed. No similarity of structure other than 
is involved in the production of two chambers is urged; but for the 
employment of two chambers complainant cannot claim originality 
in view of the history of the application of Painter & Hawkins in the 
Patent Office. 

Our conclusion is that, whatever may be the standing of either 
of the patents sued on, complainant has no cause of action under either 
against défendant for infringement, and that the bill should be dis- 
missed. 

2 See note at end of case. 



CEOWN COEK & SEAL OO. V. STERLING COEK & SEAL 00. 



39 



NOTE. — The foUowing are the devices patented, with descriptions from the 
brlefs : 

COMPLAINANT'S RELIEF MeOHANISM. 




Rcù/isE MecMMiM or 
Pj9tcut /Jo. 638,3S4. 





In the opération of tlie machine, as the anti-friction roll ei mores up the 
cam, the compound cylinder e, .e*, the parts of which cannot télescope hecause 
the dogs t2 are engaging the beveled ring i*, is pushed up, carrying the bottle 
wlth It, the bottle in Its upward movement plckiug up the crown and forcing 
it Into the meta! die /co. As the bottle and crown strlkes the die, the die be- 
glns to force the crown down upon the bottle in order to seat it before the die 
bends the (lange of the crown inward to lock it. The die, therefore, olïers a 
résistance to the further upward movement of the bottle and crown. At this 
tinie, the roll ei is rolling up the cam and is pushing the cylinder e upward. 
The upward movement of the cylinder e causes an upward thrust of the rings 
;■ and i*, which are loeated in the bottom of the cylinder, and the force of this 
thrust is transmitted to the dogs i^. Thèse dogs, through the flange to which 
they are pivoted, transmit this force to the spring i*. This spring, however, 
being under original predetermined compression, will not yield until the prede- 
termined force is exercised upon it, and until this force is reached the spring 
transmits the force to the part e* against the bottom of which the spring bears. 
The parts of the device, therefore, move upward in the same way that they 
would if the compound cylinder was an intégral structure instead of being a 
telescoplng one. When the force of the upward movement reaches the 700- 
pound pressure limit which is required to cap the bottle, which will be at the 
time the crown is thoroughly seated and its flange bent in, the spriçg y* be- 
gins to eompress. In other words, the résistance now offered by the die to the 
further movement of the bottle is greater than the original compression of the 
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sprlng, so that the spring ylelds. The part e* tlierefore ceases to move up- 
ward, belng held against movemont by the bottle and die, but the part e con- 
tinues its upward movement, because the roll Is still moving up the cam. This 
causes the ring i* to move upward with respect to the loclûng button ii, which 
romains stationary because it is connected to the part e*. This upward move- 
ment of the ring carries the bottoms of the dogs above the top o£ the button 
and they then slip ofC the top of the ring and into the position shown in Fig. 
2 of the drawings. As soon as this occurs no further résistance is opposed to 
the upward movement of the part e, except that offered by the comparatively 
liglit resettlng spring y^, and it therefore continues its upward movement un- 
til the roll reaches the top of the cam without exereising any further substan- 
tial pressure on the bottle, and, consequently, without further Increasing the 
movement of the bottle with respect to the die or the pressure upon it. 



Diaçf'am Befené/ants Mûcfi/z/e. 



mCs^j^/i/^/hfS/o 



SéseftihfSpr/nf 




The defendant's mechanism Includes two telescoping members, vîz., a cani- 
operated member 1 and a bottle-supporting member 2. The niember 1 has a 
socket at its top in which the eontr.TCted circular stem of the member 2 may 
slide, the parts being thus capacitated to télescope and shorten and thereby 
Iireventing excessive pressure on the bottles in the same way in which the 
parts of the patented construction télescope. ïlie redueed part of the member 
g has beveled shoulders 5, which are eugaged by anti-friction roUs on tripping 
dogs 3. Thèse tripping dogs holds the parts 1, 2, from telescoping until the re- 
quired pressure has been exerted by the capping die upon the bottle. In order 
that the antifriction rolls on the dogs may engage the shoulders suffleiently 
strongly to prevent the telescoping opération, the dogs are forced inward by 
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Bprings 4, which are under original predetermlned compression, thèse springs 
belng mounted on rods 6, supported In ears 7 on the dogs. Tlie springs under 
original predetermlned compression bear, therefore, against the ears 7 on the 
dogs, thelr compression belng determined and held by nuts S, 9, on the ends ot 
the rods. When a bottle is placed on the top of the part 2, the support Is 
pushed upward by the cam which opérâtes on the bottom of the member 1, this 
movement operatlng to push the bottle wlth the cap thereon Into the die. 
(From description in complalnant's brief.) 



^ Pe^r/ELo Pft£sst/RE ReuEF MecH/tmsj^ ^ 



SocKtTeoMeaa 




GnortoloaamOo» 



PiyoreolocH/f/slkit 



Pj.uuse*i 




Mot-ir 



The stem B has two square side recesses C, the bottoms of thèse recesses 
formlng shoulders D. Tliese recesses are engaged by bloeks E of generally 
rectangular outUne plvoted on pivots F secured in the soclîeted head G Into 
whlch the plunger extends. Plates // which are pivoted to the head extend 
down behlnd the bloeks jE? and thèse plates are backed up by springs /. When 
the plunger a meets an obstruction such as a stone in the mold, and, therefore, 
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develops a destructive pressure which vs-ould, if not relleved, break the ma- 
chine, tlie shoulders D are forced so stroii.u'ly against the blocks E as to cause 
them to rock on their pivots F and release tlie plunger, thus allowing it to téle- 
scope Into the socket Q. 

Complainant's Selkctob and Feedee. 




The accompanylng eut Is a reproduction of Fi|.';is. 1 aud 5 of tlie patent. The 
crowns are placed in a large storage hoppcr e of tlie accompanying eut of com- 
plainant's hopper. The bottom of this hopper is formed by an incllned plate e^ 
down which the crowns are fed through an opening es into a chauiber E. 
This chamber E is referred to in the patent as an "external chamber" ; that 
Is, it is external to the hopi)er. It is. liowever, intermediate the hopper and 
the tumbllng drum or cage fc. This drum or cage is mounted to rotate on a 
shaft / and bas its outer slde closed and provided witb sigbt openlngs fci. It 
also bas a central opening fc2 through which the crowns are transferred from 
the chamber E to the tumbling chamber or cage by meaus of rotatiug lifters 
fce. This cage k is generally frustoconical in shape and bas a flat anuular 
portion at its base which faces a ring fc2. This ring bas secured to it, by pins 
Ji;*, a séries of blocks fcs which extend toward the annular portion of the cage. 
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The openings forrned by thèse blocks are of such shape that the crowns can 
pass through only when thelr cork disks face the annular portion of the tum- 
bling cage. Such crowns as pass between the blocks fall into a channel ft» 
surrounding the cage and run down a chute h^ which delivers them to the cap- 
ping head 62^ this being the head whleh contalns the steel capplng die before 
referred to. With this construction, a large supply of crowns in an indiscrim- 
inate mass can be thrown into the liopper e, a certain number of thèse crowns, 
of course, deseending at once into the external or intermediate chamber E. 
Only a limited number of thèse crowns, however, can pass from the extemal 
or intermediate chamber E through the central openlng e^ into the tumbling 
drum or cage, the quantity being determined by the form and size of the 
openlng e^. 

Defendant's Seiectob and Feedeb. 




Referring to this drawing, 1 indlcates the hopper into which the large mass 
of crowns is indiscriminately dumped. This hopper bas an inclined bottom 
formed by a plate 2. A second plate 6 Is located below the plate 2, and haà 
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Its end bent downward so as to form a sort of throat. The plates S aBd 6 
form the top wall of a regulating chamber, which is marked S, this ehamber 
being inclosed by a wall formed in one pièce with Ihe hopper casting 1. The 
regulating chamber communicates through an openlng H with a tumbling ré- 
ceptacle or cage formed by a bell-shaped ring S and a front plate 7. This cage 
is mounted on a rotating shaft, as clearly shown in the drawings, but not let- 
tered. Pins 9 are located in the space between the flat amuilar portion of the 
cage 8 and the outer edge of the plate 7, thèse pins being so arrangea tliat 
the crowns can only pass through them when in the proper position. Such 
crowns as pass through fall into a surrounding channel 10 and are fed from 
it down a chute 15 to the capping head. To prevent the crowns from choklng 
in the somewbat narrow opening beyond the edge of the plate 2 and formed 
by it and the plate 6, the plates are pivoted and are agitated by a tappet 3 
mounted on a rotating shaft 4- As the shaft rotâtes, this tappet moves the 
plates up and down and tends to facilitate the feeding of the crowns through 
the narrow opening. The crowns are delivered from the regulating chamber 
S to the tumbling cage through an opening 14, the quantity of crowns thus de- 
livered being determined, of course, by the size and form of the opening as in 
the patented construction. (Language that of complainant's brief.) 



BONBEIGHT et al. v. GEARY et al., Corporation Commission of Arizona et al. 

KELLEY V. SAMB. 

(District Court, D. Arizona. November 19, 1913.) 

Nos. E-9 and E-10 

1. Gas (§ 14*)— Gas Companies — State Régulation of Rates — Confiscatoet 

Rates. 

A State commission having power to flx rates to be charged by a public 
service corporation, as a gas or electric company, must make the rates suf- 
flciently high' to yield a fair return on the reasonable value of the property 
at the time It is being used for the public. 

[Ed. Note.— For other cases, see Gas, Cent. DIg. §§ 10-11; Dec. Dig. 
1 14.»] 

2. Gas (§ 14*) — Gas Companies — Régulation of Rates — Valuation of Peop- 

EETY. 

If the valuation of any one of the necessary éléments of a public service 
plant is fixed by th^ rate-maldng authorities at a sum unjustly and unrea- 
sonably low in a substantial amount, or if the value of an élément of sub- 
stantlal value used or useful In maintalning or operating such a plant is 
entirely omitted by the rate-flxlng authorlty and rates are based on the 
valuation so made, such unreasonable and unjust valuation or omission of 
valuation Is the taking of private property for a public use without just 
compensation. 

[Ed. Note. — For other cases, see Gas, Cent. Dlg. §§ 10-11; Dec. Dig. 
§ 14.*] 

3. Gas (§ 14*) — Gas Companies — Rates Fixed by Public Authobitt — Valua- 

tion OF Propebty. 

Evidence considered, and held to make a sufflcient showing to entitla 
the stockholders and bondholders of a gas and electric company to a pre- 
liminary injunction to restrain the enforcement of rates flxed by the Cor- 
poration Commission of Arizona to be charged by the company on the 
ground that in making a valuation of its property as a basis for such rates 
the commission omitted certain éléments of substantial value which tlia 
company was entitled to bave included in the valuation, and that the valu- 
ation as a whole appeared to be unreasonably low, being less than the 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1P07 to date, & Rep'r Indexes 
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amoïint complainants paid in the open market for the company's stock less 
than a year before, on a valuation by compétent experts, although the 
property was subject to a mortgage of $700,000. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

4. Gas (§ 14*) — Gas Companies — Régulation of Rates — "Oveehead Charges." 

"Overhead charges" is a term whicli, as applied to a public service cor- 
poration, includes the expense that would necessarily be incurred in the 
reproduction of the property ; the légal expansés of organization and ex- 
penses for office, engineering, inspection, supervision, and management 
durlng construction ; fire and casualty insurance, taxes and interest during 
the period, contractors' profits, and other minor expenses of like character. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

In Equity. Suits by William P. Bonbright, Irving W. Bonbright, 
Frédéric C. Walcott, Orlando B. Willcox, Starling W. Childs, Fred- 
erick W. Stehr, George Rex Buckman, William P. Fisher, Lord Fair- 
fax, and George C. Cassels, doing business as copartners under the 
firm name of William P. Bonbright & Co., against W. P. Geary, Ames 
W. Cole, and Frank A. Jones, members of the Corporation Commis- 
sion of the State of Arizona, George P. BuUard, Attorney General of 
the State of Arizona, Frank H. Lyman, County Attorney of Maricopa 
County, Ariz., George C. Adams, Charles H. Akers, Henry L. George, 
Ernest W. Lewis, and the Pacific Gas & Electric Company, défend- 
ants, and by Augustus W. Kelley, as trustée, against the same défend- 
ants, to restrain the enforcement of certain gas and electric light rates 
prescribed by the Corporation Commission of Arizona. On motions 
for interlocutory injunctions. Motions granted. 

Louis H. Chalmers and Edward Kent, both of Phœnix, Ariz., and 
H. Alexander Smith, Daniel W. Knowlton, and George B. Hatch, ail 
of Colorado Springs, Colo., for complainants. 

G. P. Bullard, of Phœnix, Ariz., for défendants. 

Before MORROW, Circuit Judge, and VAN FLEET and SAW- 
TELLE, District Judges, convened under the provisions of section 
266 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [U. 

5. Comp. St. Supp. 1911, p. 236]). 

MORROW, Circuit Judge (orally). In disposing of thèse cases this 
morning we will state our conclusions in a gênerai way. We hâve not 
had time to prépare a written opinion, and perhaps our gênerai conclu- 
sions will be sufficient for the présent purpose. 

The first-entitled suit is by the stockholders of the Pacific Gas & 
Electric Company, a public service corporation organized to supply 
gas and electricity to the inhabitants of the city of Phœnix in the state " 
of Arizona. 

The second suit is by the bondholders of the same corporation. The 
défendants in thèse two cases are members of the Corporation Com- 
mission of the state of Arizona, the Attorney General of the state of 
Arizona, the district attorney of Maricopa county (the county in which 
the plant of the Pacific Gas & Electric Company is situated), certain 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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customers of the Pacific Gas & Electric Company, and the corporation 
itself. The suits are brought to restrain the Corporation Commission 
of the State of Arizona from compeUing the Pacific Gas & Electric 
Company to adopt and put in opération a certain schedule of rates 
promulgated by the Corporation Commission ; that is to say, a sched- 
ule of rates to be charged for gas and electricity supplied to its cus- 
tomers by the Pacific Gas & Electric Company. The suits are brought 
by the stockholders and bondholders of the Pacific Gas & Electric Com- 
pany against the named défendants for the reason, among others, that 
under the law of the state of Arizona the penalties which would attach 
for noncompliance with the order of the Corporation Commission are 
so excessive and extrême that the officers of the company hâve refused 
to take the risk of disregarding them, and the responsibility of testing 
the validity of the rates fixed by the Corporation Commission is left 
to the action of the stockholders and bondholders of the company. The 
allégations of the two bills of complaint are substantially the same, and 
the two cases will be treated and referred to as one case. 

The jurisdiction of the fédéral court is invoked on the grounds of 
diversity of citizenship arising out of the fact that ail the stockholders 
in the first case and ail the bondholders in the second case are citizens 
and résidents of states other than that of Arizona, and the défendants 
are ail citizens and résidents of the state of Arizona. Second, the 
jurisdiction of the fédéral court is also invoked upon the constitutiona! 
grounds that the statute of Arizona in question dénies to complainants 
the equal protection of the laws and threatens to deprive them of their 
property without due process of law. This claim of jurisdiction is 
based upon the allégations of the complaint setting forth in substance 
that in no other way can the rights of the complainant be adjudicated 
and determined in a court of law ; that the pains and penalties of the 
Arizona statutp are so severe and cumulative in efïect that neither the 
complainants nor the company can under the provisions of the statute 
test the validity of the order of the Corporation Commission hère in- 
volved without the danger of being subject to irréparable damage and 
absolute ruin. Thèse allégations of the complaint and the provisions 
of the Arizona statute to which référence is made appear to bring this 
case within the décision of the Suprême Court of the United States 
in Ex parte Young, 209 U. S. 123-144, 148, 28 Sup. Ct. 441, 52 L. Ed. 
714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764; but, as the jurisdic- 
tion of this court is otherwise complète, we will not stop to discuss 
that feature of the case. We will come at once to the merits of the 
controversy. 

In approaching this subject we wish to say that we recognize fully 
the authority and the wisdom of the views of the Suprême Court of 
the United States in Knoxville v. Water Co., 212 U. S. 1, 29 Sup. Ct. 
148, 53 L. Ed. 371, and in Willcox v. Consolidated Gas Co., 212 U. 
S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034, wherein it 
was held that a case should be a clear one before the court ought to be 
asked to interfère with state législation upon the subject of rates in 
advance of an actual expérience of the practical results of such rates ; 
and, if this were a similar case to either of thèse cases, we should un- 
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hesitatingly remand thèse complainants to an actual expérience of the 
practical results of the prescribed rates; but we do not consider that 
the facts in the présent case bring it within that rule. There are sev- 
eral reasons why we are of that opinion, but there is one statement of 
the court in the Knoxville Case which sufficiently distinguishes that 
case from the présent case. The statement will be found in 212 U. S. 
18, 29 Sup. Ct. 154, 53 L. Ed. 371. The court says: 

"City authorities (of Knoxville) acted in good faith, and tliey tried, witliout 
suecess, to obtain from the company a statement of its property, capitalization, 
and earnings." 

No such fact appears in this case. The gas and electric company 
appears to hâve acted with good faith in furnishing the Corporation 
Commission with full and detailed information as to its property, its. 
capitalization, and its earnings. It is not charged that the company has 
withheld any information desired by the Corporation Commission, or 
that the company has in any way prevented a free and full examina- 
tion into ail of its affairs; in other words, the Corporation Commis- 
sion has had the benefit of the company's expérience with existing 
rates, and it does not appear to be a difïïcult matter to estimate the 
practical resuit that would f ollow the rates ordered by the Corporation 
Commission. In fact, the estimate of the différence of the opération 
of the two rates is set forth in the record and is not a matter of sub- 
stantial dispute. 

In the Willcox Case the controversy was mainly with respect to the 
value of certain franchises granted by the city without cost and held 
by certain gas lighting companies in the city of New York as a gratu- 
ity. Thèse corporations had been merged under a statute of the state 
into the Consolidated Gas Company. The suit was to enjoin the en- 
forcement of certain législative acts of the state and an order made by 
the Gas Commission, which subsequently became the Public Service 
Commission, relative to rates for gas in New York City. The ground 
for the relief asked for in the bill of complaint was the alleged uncon- 
stitutionality of the act and the order because the rates fixed were so 
low as to be confîscatory in effect. The consolidation of the stock of 
the varions companies into the stock of the Consolidated Gas Company 
took place in 1884, at which time the tangible property of the several 
companies forming the Consolidated Company was appraised at $30,- 
000,000 and the several franchises transferred to the ConsoUdated 
Company at $7,781,000. The stock of the Consolidated Company in- 
cluded this valuation of the franchises. The question was : What was 
the valuation to be placed upon the property of the Consolidated Com- 
pany in 1895 upon which it was entitled to a return équivalent to that 
obtained on investments of that degree of safety in the city of New 
York? The lower court found that the value of the tangible property 
of the corporation in 1884 was, as bef ore stated, $30,000,000 ; that in 
1895 its tangible property had increased in value to $47,000,000; that 
the value of the franchises had increased in Hke proportion and was 
of the value of $12,000,000, making a total valuation of $59,000,000, 
in round numbers. The valuation of the tangible property had been 
made by experts ; the estimated increase in the value of the franchises 
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had been made and found by the trial court. It was upon this finding 
that the court decreed the enactment to be unconstitutioiial with respect 
to the rates fixed. With respect to this increased valuation of the fran- 
chises the Suprême Court said : 

"We are not prepared to hold with the court below as to the increased 
value which it attributes to the franchises. It is not only too much a matter 
of pure spéculation, but we think it is also opposed to the principle upon which 
such valuation should be made. This corporation is one of that class which is 
subject to régulation by tlie Législature in the matter of rates, provided they 
are not made so low as to be confiscatory. The franchises granted the varions 
companies and held by complaiuant consisted in the right to open the streets of 
the city and lay down mains and use them to supply gas, subject to the légis- 
lative riglit to so regulate the price for the gas as to permit not more than a 
fair return (regard being had to the risk of the business) upon the reasonable 
value of the property at the time it is being used for the public." 

After referring to the business of the company during the period 
from 1884 to 1895, the court was of the opinion that the increased 
valuation of the franchises to $12,000,000 should not be allowed. The 
opinion of the Suprême Court is by Mr. Justice Peckham. In the 
margin of the report of the opinion is an announcement made by Mr. 
Justice Peckham which contains the following statement : 

"The estimated increase in the value of thèse franchises as made by the trial 
court at the time of the commencement of this suit is only an estimate and is 
not based upon évidence sufficient to warrant the finding of any Increase what- 
ever over the amount agreed upon at the consolidation." 

In the présent case there is no question concerning the valuation of 
a franchise. The corporation makes no clâim for the value of its fran- 
chise, and no valuation is placed upon it in thèse proceedings. Upon 
this question alone the case is to be widely distinguished from the Will- 
cox Case. Furthermore, in that case, as in the Knoxville Case, no 
question as to a temporary injunction was involved. That stage of 
the proceedings had been passed in both cases, and the question was 
as to the validity of rates determined upon final decree. The applica- 
tion hère is for a temporary injunction pending inquiry into the facts 
of the case in accofdance with a method of procédure fair both to the 
public and to the public service corporation. 

[1] We come now to the question of valuation, and we commence 
the inquiry with this rule for our guide : 

"There must be a fair return upon the reasonable value of the property at 
the time it is being used for the public." San Diego Land & Town Co. v. Na- 
tional City, 174 U. S. 730, 737, 19 Sup. Ct. 804, 811 (43 L. Ed. 1154) ; Same v. 
Jasper, 189 U. S. 439-442. 23 Sup. Ct. 571, 47 L. Ed. 892 ; Wlllcox v. Consoli- 
dated Gas Co., 212 U. S. 19-21, 29 Sup. Ct. 148, 53 L. Ed. 371. 

[2] The inquiry will also be aided by another rule, that if the val- 
uation of any one of the necessary éléments of the public service plant 
is fixed by the rate-making authorities at an amount unjustly and un- 
reasonably low in a substantial amount, or if the value of an élément 
of substantial value used and useful in maintaining or operating such 
ti plant is entirely omitted by the rate-fixing authority, such unreason- 
able and unjust valuation or omission of valuation is the taking of 
private property for a public use without just compensation. 
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[3] We will now proceed to consider the évidence before us on this 
motion. It appears that the complainant, in the month of August, 
1912, acquired the property of the Pacific Gas & Electric Company 
by purchase for $557,500, in cash ; such purchase being ail of the out- 
standing stock of the company. That said company was then and 
now is subject to a lien of a certain trust securing outstanding bonds 
of the company amounting to $670,000. The total purchase price of 
the stock and the outstanding bonds, in August, 1912, amounted there- 
fore to the sum of $1,227,500. This amount the complainant contends 
was the market value of the property at that time; it having pur- 
chased in the open market after diligent inquiry as to its value. It is 
alleged in the complaint, and there is évidence in the record sustaining 
the allégation, that the books of the company show that the company 
and its predecessor hâve laid out and expended in actual cash for con- 
struction and material used in the construction of the plant the sum 
of $937,563. This sum is claimed to be the actual cost of the plant. 
There bas also been a valuation made by certain engineer experts for 
the company showing that the value of the property as of June 30, 
1912, was $1,180,000; this valuation is designated as the cost of repro- 
duction. The Corporation Commission of Arizona bas also made a 
valuation of the property based upon expert évidence and has fixed 
the value of the plant at $511,234.69; and upon this latter valuation 
the Corporation Commission has fixed the schedule of rates which is 
the subject of complaint in this action. The complaint is that the valu- 
ation placed upon the property of the corporation by the Corporation 
Commission in unlawful, unjust, unreasonable, and confiscatory, and 
does not represent the true présent value or the true, just, and fair 
valuation of the property of the corporation for the purpose of rate 
making or for any purpose whatever. 

The plant of the Pacific Gas & Electric Company consists of two 
service Systems, one an electricity producing and delivery plant, and 
the other a gas producing and delivery plant. The expert engineers on 
the part of complainant value the electric plant at the sum of $788,000 
and the gas plant at $392,000, making a total of $1,180,000. The Cor- 
poration Commission has valued the electric plant at $318,902.73 and 
the gas plant at $192,331.96, making a total valuation as above stated 
of $511,234.69. This value of the property of the company by the 
Corporation Commission is $46,265.33 less than the amount paid by 
the complainant for the stock of the corporation alone; it is $158,- 
765.33 less than the outstanding bonds of the corporation alone, and 
is $716,265.13 less than both stock and bonds combined; it is $426,- 
328.33 less than the actual cash expended for the construction and for 
the material used in the plant as shown by the books of the company, 
and is $668,765.53 less than the estimated cost of reproduction as 
shown by complainants' experts. The Corporation Commission has 
fixed the rate of return which the plant should be allowed to earn upon 
the valuation of $511,234.69 at 8 per cent, per annum, and upon this 
valuation and return the Corporation Commission has fixed the rates 
that are to be charged to the customers of the company. There is 
complaint that the return of 8 per cent, per annum is too low in com- 
210 F.— 4 
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parison with the returns realized on capital similarly invested in that 
locality. The daim is that the company should be allowed a return 
of 10 per cent, per annum upon the actual value of its plant. The sub- 
utantial complaint at this time, and for the purpose of this motion, is 
that the valuation made by the Corporation Commission of the prop- 
erty of the company used and useful in the opération of its plant is 
unjustly and unreasonably low and does not allow a return upon the 
investment. That is the question to which we will now direct our at- 
tention. 

The question at issue upon this motion turns therefore upon the 
présent value of the plant. Should the valuation be $1,227,500, the 
amount of the outstanding bonds and the purchase cost of the stock 
of the corporation, that is to say, the market value, as claimed by the 
complainants ; or should it be the appraised value of $1,180,000 made by 
the expert engineers on behalf of the complainant, which is claimed to be 
the reproduction value of the plant ; or should it be the actual cost of the 
plant as shown by the books of the corporation, namely, $937,563 ; or 
should it be the value placed upon the plant by the Corporation Commis- 
sion, namely, $511,234.69? There is hère a wide différence in the valua- 
tions; so wide, indeed, that a satisfactory adjustment of the entire 
question is impossible at this time, and we will not attempt it. AU 
that we can do now is to examine the différences on broad lines and 
ascertain in a gênerai way whether the valuation placed upon the plant 
by the Corporation Commission is reasonable and just. For that pur- 
pose we will take the valuation made by the expert engineer Francis S. 
Viele as a basis for comparison. In this way we will develop the main 
différences between the two valuations. Mr. Viele states his qual- 
ifications as expert engineer very f uUy, as f oUows : 

"I am a graduate of the Massachusetts Institute of Technology in the départ- 
aient of electrical engineering. I hâve had twenty years' expérience in the con- 
struction and opération of electric properties of ail kinds, and hâve of my own 
knowledge accurate information on costs. I was for ten years the head super- 
intendent of construction for the Standard Underground Cable Company of 
Pittsburgh, and handled personally construction work in excess of $15,000,000. 
As assistant to the président of the General Electric Company for three years, 
I had charge of the investigation of electric properties, with référence to the 
cost, earning power, and proper prlce at which to value such property, and in 
this capacity investigated properties in every part of the United States, and 
on my advice many properties were flnanced. Since 1906, I hâve been prési- 
dent of the Electric Operating Construction Company of New Tork, and had 
active charge of the business of that company particularly with référence to 
the financing of the enterprises constructed and operated by the company." 

He explains his valuation of $1,180,000 as follows: 

"Said valuation of $1,1SO,OÔO Is arrived at by me as follows : 
"Careful examination of ail voucliers of this company for the last seven 
years was made by Lee & Plunkelt, public accountauts, employed by the com- 
mission at the hearing referred to in the bill of complaint herein, and a tabula- 
tlon of the unit priée of ail materlal purchased during that time wns made by 
them. From thèse figures are determined the average priées of ail material 
for a period of five years past; thèse priées applied to the quantities of ma- 
terial in use by the company on June 30, 1912, thus showing the actual cost 
to reproduce the physical property, based on average priées for the last flve 
years. 
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"The reproduction cost (new) of the physical property was depreclated to 
secure the présent value of the physical property ; the amount of dépréciation 
being determined by actual inspection of ail such apparatus as could be in- 
spected at the présent time. To such apparatus as could not be inspected, the 
ordinary accepted theoretical annual dépréciation was applied. 

"The results obtained are summarized as foUows: 

Présent value of physical property in use June 30, 1912 $ 563,034 00 

Overhead charges (actual) 112,007 00 

Worklng capital 50,000 00 

Proportionate value of power contract with United States gov- 
ernment due to 7 years' unexpired term, whieh contract has 

yet to run 110,000 00 

Accrued déficits based on a reasonable return on money invested 

slnce organization of company 282,000 00 

Discount on bonds 63,000 00 

Less, for round figures 641 00 

$1,180,000 00". 

Let US examine this valuation somewhat in détail as to units and 
compare it with the same units in the valuations made by the Corpora- 
tion Commission. Mr. Viele fixes the présent value of the physical 
property in use June 30, 1912, at $563,034. The Corporation Commis- 
sion values the unit at $437,459.63 ; the différence being $125,570.37. 
Mr. Viele values the overhead charges at $127,607. The Corporation 
Commission values it at $50,276.06 ; the différence being $62,330.94. 
Mr. Viele values the working capital at $50,000. The Corporation 
Commission values this unit at $23,500. For the proportionate value 
of the povk^ér contract with the United States government, due to seven 
years' unexpired term, Mr. Viele places the value at $110,000. No 
valuation whatever is made by the Corporation Commission for this 
unit. For the item designated in the appraisement as accrued déficits 
based on a reasonable return on the money invested since organization 
of the company, Mr. Viele places the value at $282,000. This item is 
explained as the value of the company as a going concern. No valua- 
tion of this item is made by the Corporation Commission. For dis- 
count of $63,000 on the bonds no allowance is made by the Corpora- 
tion Commission. There is another item not mentioned in Mr. Viele's 
appraisement which should be considered, and that is a reserve fund of 
$64,292.97 on hand in the treasury of the company, having been ac- 
quired as a reserve fuhd for the purpose of keeping the plant in repair. 
This item is not allowed by the Corporation Commission. 

Returning now to the différence in the présent physical valuation of 
the plant, we find it is made up chiefly of the amount estimated for 
dépréciation. An estimate for dépréciation is, of course, correct. The 
question is as to the amount which should be allowed for dépréciation. 
The Corporation Commission estimated the value of the varions phys- 
ical units, and then estimated that the plant had depreciated at the rate 
of 7 per cent, per annum, which for an average of, say, seven years, 
would be 49 per cent, for the total dépréciation upon the whole plant, 
leaving the présent value of the plant only 51 per cent, of its original 
value. The experts for the complainant made an examination of the 
varions units of the physical properties and as far as possible made an 
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actual valuation of each unit, and when that was not possible then an 
estimated dépréciation was made. 

Turning now to the affidavit of R. S. Masson, an expert engineer, 
and one of the experts who valued the plant for the company, we find 
the following uncontradicted statement concerning the plant: 

"Condition of Property. The gas and electric plants of Paeiflc Gas & Elec- 
tric Company are in good and efficient condition. Ail parts of the electric gen- 
erating plant are modem, up-to-date installations, including turbo-generators, 
water tube boilers, condensers, oil and lamp black bnrning apparatus, etc. 
There is an ample water supply obtained from wells. The new gas generat- 
ing plant is a modem, up-to-date réversible Lowe water gas apparatus. Both 
plants are housed in brick buildings wità steel truss roofs covered with flre- 
proof material. Keither plant could be improved upon anywhere. The electric 
distributing system is the most modem type for distribution in cities of thls 
character, and ail the Unes, transformers, and service equipment are of the 
latest, most improved type. The gas distributing system includes ample mains 
vvell laid, the gréa ter portion of which hâve been installed during the last three 
years. This distributing system is in the best possible condition and of the 
most up-to-date qualifications. The utility equipment of the company is also 
of the latest design, including automobile trucks and the latest office labor- 
saving devices." 

It would seem that, if the plant is in the condition set forth in this 
statement, a déduction of 49 per cent, from its original value for dé- 
préciation, or approximately that percentage, is excessive ; but to what 
extent it is excessive we do not now détermine. We call attention to 
the statement for the purpose of referring to the fact that the plant 
appears to hâve been kept in repair and is now in good condition. In 
the Knoxville Case the Suprême Court commended this' method of 
preserving the integrity of a public service plant. The court said : 

"Before coming to the question of profit at ail, the company Is entitled to 
earn a sufflcient sum annually to provide not only for current repairs but for 
making good the dépréciation and replacing the parts of the property when 
they come to the end of their life. The company is not bound to see its prop- 
erty gradually waste, without making provision out of earnings for its replace- 
ment. It is entitled to see that from earnings the value of the property in- 
vested is kept unimpaired, so that at the end of any given term of years the 
original investment remains as it was at the beginning. It is not only the right 
of the company to make such a provision, but it is its duty to Its bond and 
stockholders, and, In the case of a public service corporation at least, its plain 
duty to the public." 

This brings us to a peculiar feature of this case. There was on hand 
in the treasury of the company at the time of the valuation of the plant 
the sum of $64,292.67, accumulated for the purpose of meeting the 
expense of current repairs and for replacing such parts of the property 
as had been worn-out and the life of the part ended. The fund had 
been withheld from the stockholders that it might be used in preserv- 
ing the plant in good condition and in proper efficiency. This was good 
business judgment on the part of the officers of the corporation and 
must be approved. Public service corporations are to be encouraged 
in maintaining their plants in a proper state of efficiency. We are of 
the opinion that the Corporation Commission was in error in its esti- 
mate of dépréciation of this plant, and particularly was in error in 
omitting this reserve fund from its valuation of the plant. 

There is another feature of the case which appeals to us for con- 
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sîderation, and that is the valuation of the contract with the fédéral 
government for power. The company values the remaining term of 
this contract at $110,000; the Corporation Commission omitted it al- 
together. It appears that the Réclamation Service, proceeding under 
the provisions of the Act of Congress of June 17, 1902, c. 1093, 32 Stat. 
388 (U. S. Comp. St. Supp. 1911, p. 662), formed a project for im- 
pounding the waters of Sait river at a point about 75 miles from 
Phœnix with a structure called the Roosevelt Dam. The project con- 
templated the distribution of water for irrigation of about 200,000 
acres of land near Phœnix and for supplying electric light and power 
to the inhabitants of the same territory. The Réclamation Service 
found the predecessor of the présent company in possession of certain 
water rights and a plant with which it was supplying electricity to the 
inhabitants of Phœnix. The plant cost originally $189,000, and in 
thèse proceedings it is designated as the Désert Plant. When the gov- 
ernment came to establish its project on Sait river, it was deemed nec- 
€ssary to acquire this Désert Plant, together with the water rights of 
the complainant's predecessor, and negotiations were accordingly 
opened with the company with that object in view. The negotiations 
resulted in a contract under which the Désert Plant, together with the 
water rights, were secured, and in considération thereof the Réclama- 
tion Service agreed to deliver to the company electricity at the rate of 
1^2 cents per kilowatt for the term of ten years. This contract was 
submitted to the Seçretary of the Interior and the Attorney General 
of the United States, at Washington, and was approved by them and 
agreed to by ail parties in interest. The acting Attorney General in his 
letter of approval has this to say about this contract : 

"As recited in the contract Itself, and as shown by the records of this de- 
partment, the Pacific Gas & Electric Company was the owner of certain water 
rights in canals within the physical limita of the réclamation project, and, 
pursuant to the policy of merging ail irrigating canals In Sait River Valley in 
the government réclamation project, so that when completed and paid for the 
water users would control ail irrigation works therein, it was deemed neces- 
sary to acquire the rights of the electric company. Such an adjustment was 
reached through the contract in question wherein the electric company sur- 
rendered and conveyed to the United States ail of its rights, and in lieu thereof 
the United States agreed to furnish to the company in the city of rhœnix, 
Ariz., a speclfied amount of electrical energy generated at works of the United 
States of the Koosevelt Eeservoir. For this energy the company obligates It- 
self to pay 1% cents per kilowatt hour for ail power fumished and consumed, 
the receipts therefor being credited to the Sait river project, thereby operating 
to reduce the charges payable by the landowners and irrigators therein. The 
contract was for a term not exceeding 10 years." 

Under this contract the présent corporation is receiving electricity 
from the Réclamation Service which it supplies to its customers; it 
takes the place of a plant which cost $189,000. The contract went into 
effect in 1909 or 1910 and ^las six or seven years to run. The value 
of the remaining term is estimated by the complainant at the sum of 
$1 10,000. We are of opinion that this contract has a substantial value 
for the company, but what that value is we do not now détermine. 
We think the Corporation Commission should hâve given this contract 
a reasonable valuation in view of ail the circumstances of the case, and 
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that the omission to make such valuation was a substantîal error in 
the proceedings. 

We corne next to the valuation of what is termed the working cap- 
ital. The experts for the complainant value this item at $50,000. The 
Corporation Commission valued it at $23,500. We think the latter 
sum is too small for the current business of the corporation. The cor- 
poration must carry a certain amount of supplies and should pay its 
bills for repairs and supplies at the end of the vi^eek or month as they 
come due and should not be obliged to await the collection of its rev- 
enues from the rates collected by the company from its customers. 
There is always more or less delay in coUecting rates. The company 
should therefore hâve constantly on hand what might be termed a re- 
volving fund to pay its own current obligations and keep its crédit 
good and enable it to transact its business promptly and satisfactorily 
to everybody concerned. We think that a working capital of $50,000 
is a reasonable capital for the corporation in this case and should be 
allowed as a valuation in its plant. 

[4] There is also a question as to the item of overhead charges. 
This item is not very clearly defined, but appears to include the ex- 
penses that would necessarily be incurred in the reproduction of the 
property. It includes the légal expenses of organization and the ex- 
penses for office, engineering, inspection, supervision, and manage- 
ment during the period of construction ; it would also include fire and 
casualty insurance, taxes, and interest during the period, contractors' 
profits, and other minor expenses of like character. The complain- 
ant's experts estimated this valuation at 20 per cent, on the physical 
valuation of the material and cost of construction entering into the 
plant ; the Corporation Commission bas estimated it at 12 per cent, of 
the physical valuation of the materials and cost of construction as they 
bave estimated thèse éléments. Complainant's criticism of this estimate 
is that it is too low and does not include ail the expenses that neces- 
sarily enter into the reproduction of such plant. We think this estimate 
needs further considération and probable revision in a final valuation 
of this item. 

With respect to the item of accrued déficits based upon a reasonable 
return on the money invested since the organization of the company, 
estimated by the experts at $280,000, and for which no allowance was 
made by the Corporation Commission, we hâve not had time to exam- 
ine the évidence with respect to this item. As has been stated, this is 
the valuation of a going concern as distinguished from the bare bones 
of the corporation. The courts recognize a différence between the 
value of a plant of this character, without customers or business, and 
a plant that has been fully established and connected up with a mu- 
nicipal lighting System and with the bouses, business places, and fac- 
tories of regular customers. The présent corporation was in August 
of last year a going concern; it was connected up with the municipal 
lighting System, the bouses, business places, factories, and other in- 
stitutions of a prospérons community, and there was nothing more 
to do except to deliver the service, for which the corporation was fully 
and efficiently equipped. We think this élément of valuation should be 
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considered in connection with the other éléments of valuation with the 
view of determining the actual présent value of the whole plant. 

We think, for the reasons stated, we are justified in awarding an 
interlocutory injunction. The différences to which we hâve referred 
between the valuation of the plant of this corporation as made by the 
Corporation Commission and the experts for the company are so 
great that we think the subject is one for judicial investigation. In 
the meantime the status quo should be maintained. In making this 
order, however, we must take into considération the possibility that 
upon a careful considération of ail the facts in the case the court may 
reach the conclusion that the findings and orders of the Corporation 
Commission are substantially correct, and for that contingency we 
must require security that will fuUy protect the customers of the com- 
pany in their rates. This is an embarrassing and a difficult problem to 
deal with. Both my Brother VAN FLEET -and myself .hâve had 
trouble in other cases in dealing with the fund arising out of the 
différence between the lower and the higher rates in thèse contro- 
versies. We bave come to the conclusion, however, that the order we 
will make in this case will dispose of that question effectively and se- 
cure substantial justice to ail concerned. It appears from the évi- 
dence that the différence between the amount received by the com- 
pany from its présent rates and the amount that would probably be 
received under the rates fixed by the Corporation Commission would 
be about $3,000 per month, or $36,000 per year. A final decree may 
not be reached in this case inside of a year. I am sure the case will 
not be delayed by the court in Arizona, but delays are unavoidable 
from various causes, and we should provide for a safe margin. We 
are of the opinion therefore that a temporary injunction should issue 
upon complainants giving a bond in the sum of $50,000. We are of 
the opinion further that this order should provide that the company 
shall file with the clerk of the court, conveniently after the first day 
of each month, a statement of the amount collected from each of its 
customers, together with a statement of the amount that would hâve 
been collected had the rates of the Corporation Commission been in 
force, and that when a final decree is entered, if it shall be determined * 
that the rates of the Corporation Commission should bave been adopted 
by the company, then and in that event the différence between thèse 
rates and the rates collected shall be paid to an officer of the court — 
a spécial master — and be distributed by the spécial master to the vari- 
ous persons entitled to receive the same. We will provide further that 
the amounts paid to the master by virtue of the final decree shall carry 
interest at the rate of 6 per cent, per annum for the term during which 
the company had the use of the money. It is not the order that the 
company shall pay any money into court until the final decree is en- 
tered, and then only if the final decree adjudges that the rates pre- 
scribed by the Corporation Commission are valid rates ; in that event 
the company will pay the excess collected to the spécial master, to- 
gether with interest at the rate of 6 per cent, per annum from the day 
the excess was collected. Thèse amounts are to be paid within a time 
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to be fixed by the decree. The bond herein provided for may be given 
within 15 days from date. 

Mr. BuUard : There is one matter that I would like to hâve 
understood: The question to be determined is not whether the rate 
is a proper rate as fixed by the Corporation Commission, but whether 
it is a confiscatory rate. 

Judge MORROW : Oh yes, that is the question : Is the rate con- 
fiscatory in the sensé in which that term is defined by law? 

Judge SAWTELLE: And the bond must be satisfactory in form 
to the défendants' counsel. 

Judge MORROW: Yes. 

Mr. Kent: May I make just one suggestion, your honor? Is the 
bond to be given by the stockholders, that the company will carry out 
thèse matters ? 

Judge MORROW:- The bond will only be required to be given in 
one case; the company can give it, or the stockhoklers can give it. 

Mr. Bullard : Cannot an order be made by his honor Judge SAW- 
TELLE consoHdating thèse cases for ail purposes ? I do not see any 
reason why they should not be consolidated. 

Judge VAN FLEET: I think they should be consolidated and 
treated as one case. 

Judge SAWTELLE*: Make an order to that effect, Mr. Clerk, con- 
soHdating the two cases. 

Mr. Kent: Would it be within your honors' purview that if the 
Attorney General and myself and Judge SAWTELLE agrée upon it, 
that the bond be given by the company instead of by the stockholders, 
if that turns out to be the most feasible plan? 

Judge MORROW: That will be satisfactory to us. You can in- 
sert the conditions of the bond in such a way as will be entirely satis- 
factory to you ail. 
. Mr. Bullard: There is one thing I want to be clear about, your 
honor, as it will be of importance for the Corporation Commission 
to understand it clearly. In speaking of this question of going value, 
did you intend to approve of the theory of going value to the amount 
specified by the experts for the complainant ? 

Judge MORROW : No. What we hold is that some amount should 
be allowed. On that élément I hâve frequently been confronted with 
the question of the value, of a going concern, and I hâve never yet 
been able to détermine such valuation upon the évidence submitted, andl 
we are not able to make it now in this case. We simply say it appears 
to hâve a value and the subject should be considered by the court. 

Judge VAN FLEET. Ail that we are agreed upon hère is that upon 
principle there should be a greater value attachable to a going concern 
than one which is merely in its initiative and not enjoying the benefit 
of patronage. 
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PENSACOLA STATE BANK v. MELTON et ai. 
(District Court, W. D. Kentucky, at Owensboro. December 19, 1913.) 

1, ALTERATION DP INSTRUMENTS (§ 6*) — NOTEB — ^DaTE OP MATUEITY — MaTERIAL 

ALTERATION. 

Under Kentucky Negotiable Instruments Law (Ky. St. § 3720b) § 125, 
provlding that any altération whicb. changes the time of payment is a ma- 
terial altération, an instruction ttiat a change of the date of maturity of 
the note sued on from May 15, 1907, to May 15, 1908, wlthout the au- 
thorization or consent of défendants, was a material altération which re- 
leased them from llabillty was proper. 

[Ed. Note. — For other cases, see Altération of Instruments, Cent. Dig. §§ 
30-33 ; Dec. Dig. § 6.*] 

2. New Trial (§ 41*) — Préjudice — Instructions. 

Wliere a material altération was pleaded as a défense to a note, plaln- 
tifC was not prejudlced by an instruction submltting to the jury whether 
the altération was made before or after maturity, limiting the availabllity 
of the défense to a finding that It was made after maturity. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 67-71; Dec. 
Dig. § 41.*] 

8. Bills and Notes (§ 348*) — Tbansfeb — "Holdee in Due Course" — In- 
doeseb after Maturity. 

Kentucky Negotiable Instruments Law (Ky. St. § 3720b) § 52, provldes 
that a "holder in due course" is one who takes an instrument complète 
and regular on Its face; becomes a holder before it is overdue, and wlth- 
out notice that it bas previously been dlshonored, if such is the f act ; takes 
It in good falth and for value, and at the time It is negotiated to hlm bas 
no notice of any inflrmity therein, or defect in the title of the person ne- 
gotiating it. Held, that where a note sued on when transferred to plain- 
tiff showed on Its face that the date of maturity had been altered from 
May 15, 1907, to May 15, 1908, and the transfer was made November 2, 
1907, plaintlff was charged with notice by the instrument itself that It 
was overdue, and it was not a holder in due course, and hence the note 
was subject in its hands to the défense that It was glven wlthout consid- 
ération. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 870- 
877y2 ; Dec. Dig. § 348.* 

For other définitions, see Words and Phrases, vol. 4, p. 3380.] 

4. Bills and Notes (§ 497*) — Indoesement aftee Maturity — Inquiey — Bue- 

DEN OF PROOP. 

Where plaintlff took a note by indorsement after maturity and made in- 
quiry concerning the existence of défenses, the burden was on it to al- 
lège and prove it. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. |§ 1448, 1675- 
1681, 1683-1687 ; Dec. Dig. § 497.*] 

6. Bills and Notes (§ 538*) — Indorsee — Défenses — Want op Considération. 
Where plaintlff was not a holder in due course of the note sued on, 
which it acqulred after maturity, with notice that the date thereof had 
been altered wlthout défendants' consent, an instruction that, though it 
was presumed that the note was given for a considération, such presump- 
tion might be overcome by testimony was expressly authorized by Ken- 
tucky Negotiable Instruments Law (Ky. St. § 3720b) § 28, giving a right 
to défend on that ground. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1895-1898, 
1900-1910; Dec. Dig. § 538.*] 

'For other cases see same toplc & S numbeb in Dec. & Am. Dîgs. 1907 to date, & Rep^r Indexe! 
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6. BiLLs AND Notes (§ 351*) — Indorsement — Neqotiable Instruments Law 

— CONSTBUCTION. 

Kentucky Negotiable Instruments Law (Ky. St. § 3720b) § 124, provides 
that, when a negotiable instrument is altered without tàe consent of ail 
the parties liable thereon, It is avoided except as against the party wtio 
bas made, authorized, or assented to the altération, and subséquent in- 
dorsers, or when an instrument bas been materially altered, and is in the 
hands of a holder in due course not a party to the altération, he may en- 
force payment thereof according to its original ténor. Held, that the last 
clause of such section did not apply to a case where the note had been 
materially altered after it was overdue, though it was thereafter indorsed 
and deiivered to plaintifC, which was not a party to the altération. 

[Ed. Note.— For other cases, see Bills and Note*, Cent. Dig. §§ 878-S81, 
882%-885 ; Dec. Dig. § 351.*] 

7. Bills and Notes (§ 538*) — Teansfek — Action by Indobsee — Instructions. 

Ky. St. § 474 provides that ail bonds, bills, or notes for money shall be 
assignable so as to vest the right of action in the assignée, but, except in 
cases of bills of exchange, shall not impair the right to any défense, dis- 
count, or set-ofC that défendant might hâve used against the original 
obligée, or any immédiate assigner before notice of the assignment Flor- 
ida Gen. St. 1906, § 1465, provides that the assignment or indorsement of 
a note shall vest in the indorsee the same rights, powers, and capacities 
as might hâve been possessed by the assignor or indorser ; that he may 
bring suit thereon, and that it shall not be necessary for plaintifC to al- 
lège the considération on which the note was given, or to prove such con- 
sidération, or the exécution of the Instrument, unless it shall be im- 
peached by défendant under oath. Held, that in a suit in the fédéral court 
sitting in Kentucky, on a note transferred to plaintiff in Florlda, after 
maturity, an instruction that the indorsement and dolivery of the note to 
plaintiff passed the légal title, and authorized plaintiff to sue thereon In 
his own name, was proper. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1895- 
1898, 1900-1910; Dec. Dig. § 538.*] 

8. JuDGMBNT (§ 617*) — Défenses Concluded — Action on Note. 

Where a note sued on was transferred to plaintiff after maturity, a de- 
cree in an equity suit conflrming plaintiff 's title to the note did not af- 
fect the right of défendant to take advantage of any défense thereto which 
would hâve been available as against the payée. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1062, 1130, 
1134 ; Dec. Dig. § 617.*] 

9. New Tkial (| 35*) — Grounds — Kulings on Evidence. 

Alleged error in the admission of testimony on an issue presented by 
défendants, which the court charged was not maiutainable, is not availa- 
ble to plaintiff as a ground for new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 51-55; Dec. 
Dig. § 35.*] 

10. Stipulations (§ 14*) — Construction — Witnesses. 

Where a written stipulation provided that it should be read as testi- 
mony, subject-to exceptions for iucompetency and irrelevancy ouly, it con- 
stituted an express waiver by plaintiff of ail objections to the competency, 
as witnesses, of the parties to the transaction, leaving for détermination 
only whether the testimony was compétent or relevant. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37; Dec. 
Dig. § 14.*] 

11. Witnesses (§ 159*)— Competency — Transaction with Insake Person. 

Where, in an action on a note, the date of maturity of which had been 
altered, there was do direct proof that S. made the altération, nor, if he 
did so, that the altération was a transaction bctween him and any one of 

*For other cases see same topic & § numbkI! in Dec. & Am. Digs. IflO" 1o date. & Rep'r Indexes 
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défendants, or that he made any statement to them concerning It, testl- 
mony of défendants that they did not authorlze or consent to the altéra- 
tion was not objeetionable as a statement of, or relating to, a transaction 
with S., who was insane, within Ky. Civ. Code Prac. § 606, providlug that 
parties to a suit may testify except as to any verbal transaction with, or 
statement of, any person who is of unsound mind, and was therefore ad- 
missible on the issue of material altération. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. f§ 629, 664, 666- 
669, 671-682; Dec. Dig. § 159.*] 

Action by the Pensacola State Bank against R. E. Melton and oth- 
ers. On motion for new trial. Denied. 

John B. Baskin, of Louisville, Ky., for plaintiff. 
W. T. EUis, and Jas. J. Sweeney, laoth of Owensboro, Ky., for de- 
fendants. 

EVANS, District Judge. The plaintiff against which the verdict of 
the jury went has moved for a new trial, and has specified nine grounds 
upon which it seeks that relief. The ninth of thèse grounds is sub- 
divided into eight other grounds. Laying aside for the présent the first 
eight of the grounds urged, and which relate to questions of testimony, 
we will first dispose of the ninth ground and its subdivisions, ail of 
which relate to the charge to the jury. 

[1] 1. The plaintiff in its pétition shows, and the fact is nowhere 
disputed, that the makers of the note sued on, on its face, made it pay- 
able on May 15, 1907. The plaintiff also shows, and it is also undis- 
puted, that the figures "1907" were changed to "1908," and avers that 
this was done "without the knowledge or consent of plaintiff or de- 
fendants." Besides, there was no testimony to show that either of the 
défendants authorized or consented to the altération, and in fact they 
testified that they had done nothing of the kind, and had no knowledge 
of the altération until the note was sued on. This being the situation, 
the court charged the jury that if the altération was made after May 
15, 1907, without the authorization or consent of the défendants, the 
altération was a material one and discharged the six défendants from 
liability thereon. The jury returned a verdict as f ollows : "We, the 
jury, after deciding that this note was changéd after May 15, 1907, 
find for the défendant. T. W. Anderson, Foreman." 

It is objected that the charge in respect to this matter was erroneous, 
but it would seem to be obviously correct. Section 125 of the Nego- 
tiable Instruments Act (section 3720b, Ky. St.) provides that : 

"Any altération which changes * * • (3) the time * • • of pay- 
ment • • * is a material altération." 

This, like most of the provisions of the act, is bpt a déclaration of 
the common law, and abundantly supports the charge. Besides many 
Kentucky cases which support this elementary proposition, we may 
quote from what the Suprême Court said in Mersman v. Werges, 1 12 
U. S., at page 141, 5 Sup. Ct. 65, 28 E. Ed. 641, as f ollows: 

"A material altération of a written contract by a party to it discharges a 
party who does not authorlze or consent to the altération, because It destroys 
the Identity of the contract, and substitutes a différent agreement for that 

•For other cases eee aame topio & § ntimbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lato wMch he entered. In the application of tMs rule, it Is not only well set- 
tled that a material altération of a promlssory note by the payée or holder 
discharges the maker, even as against a subséquent innocent indorsee for 
value ; but it has been adjudged by this court that a material altération of a 
note, before its delivery to the payée, by one of two joint makers, without the 
consent of the other, niakes it void as to him." 

[2] 2. Objection is also made that the court left it to the jury to 
say whether the altération was made before, or was made after, May 
15, 1907, but if there was any question in the case, that was it. While 
we doubted whether the altération of the date of payment was not a 
material one, even if made before maturity, we gave plaintifï the ben- 
efit of the doubt, and held the défense of material altération good only 
in the event it was made after the note" was overdue, viz., after May 
15, 1907, and so charged the jury. We can see no error in this, as the 
charge left it to the jury to find for the plaintifï if the altération was 
made before the maturity of the note, but for défendants if made 
afterwards. 

[3] 3. We are quite sure that what we hâve said makes it clear that 
the défendants were entitled to a verdict upon the sole ground of ma- 
terial altération, if that was made after May 15, 1907. But there was 
also a défense that there was no considération for the note. Consid- 
érations very similar to those respecting the material altération apply 
to this défense also. That is to say, if the note was indorsed and de- 
livered to the plaintiff after May 15, 1907, when it became due, then 
the indorsee acquired no rights superior to those of Scudamore, and 
if the want of considération could hâve been pleaded as against him, 
so it can be pleaded against a holder who did not get the note in "due 
course." In such circumstances the new holder acquired no right su- 
perior to Scudamore's. 

Section 52 of the Negotiable Instruments Act provides that: 

"A holder in due course is a holder who has taken the instrument under the 
followlng conditions : 

"First. ïhat the Instrument is complète and regular on its face. 

"Second. That he became the holder of it before it was overdue, and with- 
out notice that it bad been previously dishonored, if such was the fact. 

"Thlrd. That he took it in good faith and for value. 

"Pourth. That at the time it was negotiated to him he had no notice of 
any inflrmity in the instrument or defect in the title of the person negoti- 
ating it." 

Hère it is quite apparent that when plaintifï took the note it was 
neither complète nor regular on its face, because the altération plainly 
appeared thereon. It is certain that when plaintiff took the note it was 
long "overdue," and it is equally clear that plaintiff had notice of the 
altération. It could be seen, and as that was a fact which should hâve 
put the plaintifï upon inquiry, it was équivalent to notice of vvhatever 
fact the inquiry would hâve developed. It is obvions that if plaintiff 
had inquired of the makers before taking the note, the fact of altération 
would hâve been made clear. So we conclude that the plaintiff did not 
become a holder "in due course" when it took the note by indorse- 
ment from Scudamore, the payée, on November 2, 1907. The follow- 
ing illustrative cases may be noted : Wilkins v. Usher, 123 Ky. 696, 
97 S. W. 37; First National Bank v. Shue, 119 Mich. 560, 78 N. 
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W. 647; Pierson v. Huntington, 82 Vt. 482, 74 Atl. 88, 29 L. R. 
A. (N. S.) 695, 137 Am. St. Rep. 1029; Limerick National Bank v. 
Adams, 70 Vt. 132, 40 Atl. 166. Under thèse circumstances the court 
told the jury that plaintiff was put upon inquiry, and in this we think 
we were amply supported by what the Suprême Court said in United 
States V. Linn, 1 How. 104, 11 L. Ed. 64, and in Smith v. United 
States, 2 Wall. 232, 17 L. Ed. 788. 

[4] If the plaintiff made inquiry, as this rule requires, it was its 
duty to allège and prove it. It did not devolve on the défendants to 
show that plaintiff did not do what the rule exacted of it. 

[5] 4. In its charge to the jury the court told them that the note on 
its face stated that it was given for value received, and that presump- 
tively this was true, though it was a presumption that might be over- 
come by testimony. The plaintiff" insists that this last proposition is not 
correct. There has always been room for a plea of no considération 
when suit was brought upon a note which, per se, carried a presump- 
tion that it was based upon a valid considération, and section 28 of the 
Negotiable Instruments Act expressly gives the right to défend on that 
ground. It is too clear to require citation of authority that the charge 
was perfectly correct in this connection, qualified as it was with the 
condition that the altération of the note must first be found to hâve 
been made after it became due on May 15, 1907. The jury found the 
essential fact, and it followed that the plaintiff which took the note on 
November 2, 1907, took it after the altération and after it was past 
due. Plaintiff, therefore, held it subject to the défense of no consid- 
ération precisely as Scudamoi'e would hâve held it if no transfer had 
been made by him. We are not quite sure what plaintiff's counsel 
means when stating that there is no évidence in the record of want of 
considération. The uncontradicted testimony of each of the défend- 
ants in the clearest manner shows that there was no considération for 
the note. 

[6] 5. As we hâve seen, the plaintiff alleged in its pétition that the 
note was altered from "1907" to "1908" "without the knowledge or 
consent of plaintiff or défendants." While the absence of knowledge or 
consent on plaintift''s part was probably alleged to meet the terms of 
section 124 of the Negotiable Instruments Act, the court charged the 
jury that it was immaterial whether the altération was made without 
plaintiff's knowledge or consent if it was made after May 15, 1907. 
Section 124 is in this language : 

"Where a negotiable instrument is materially altered without the assent of 
ail the parties liable thereon, it is avoided, except as against a party who has 
himself made, authorized or assented to the altération and subséquent in- 
dorsers. But when au instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the altération, he may enforce 
payment thereof according to its original ténor." 

We hâve seen how section 53 has defined the phrase "holder in due 
course," and we cannot doubt that the last clause of section 124 does 
not embrace a case where the note has been materially altered after 
it was overdue, even though it has thereafter been indorsed and deliv- 
ered to another holder without his having been a "party to the altéra- 
tion." That-clause of the section must necessarily be restricted to notes 
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the integrîty of which has not been interfered with by unauthorized and 
material altérations made after maturity. This view is particularly 
applicable where, as hère, the note when indorsed to plàintifE on its 
face plainly showed the change. We think it is wholly inadmissible 
to construe section 124 as putting such a note upon a footing as favor- 
able as that of one which had not been tampered with. It would not 
do, we think, to hold that the payée of a note may, after its maturity, 
alter it as he might please, and by thereafter indorsing it bind the 
makers on a new writing, of which they had never heard and to which 
they had never assented, precisely as if they had actually made the 
new contract. Especially must this view be emphasized when the 
indorsee ignores the altération made manifest on the face of the paper 
he receives. The makers hâve rights which cannot be def eated by hav- 
ing a new contract made for them without their consent or knowledge. 
The last clause of section 124 goes to the verge of législative power in 
enforcing a new contract where the altération was made before ma- 
turity, but except within the précise language of that clause a material 
altération discharges the makers of a note. Hère it folio ws that the 
indorsee cannot hâve the same rights as would one who received the 
note in due course before maturity. 

[7] 6. The plaintifif also contends that the court erred in telling 
the jury that the indorsement and delivery of the note to the plaintiff in 
Florida passed the légal title to it, and authorized it to sue thereon in its 
own name. How this charge can in any way préjudice the plaintiff 
we hâve not been informed, and cannot conceive, especially as section 
51 of the Negotiable Instruments Act gives plaintiff the right to sue in 
its own name. 

The plaintiff allèges title in the note, and no one disputes it. It 
has sued thereon in its own name, and nobody has objected. What 
more it wants in this connection is not clear. The note was executed 
and delivered to Scudamore in Kentucky, the forum of this suit. Even 
though he passed it to the plaintiff as collatéral security, the légal title 
passed by the indorsement and delivery to plaintiff. Section 474, Ken- 
tucky Statutes, is as follows: 

"AU bonds, bills, or notes for money or property shall be assignable so aa 
to vest the right of action in the assignée ; but except in cases of bills of ex- 
change, not to Impair the right to any défense, discount or ofC set that the 
défendant has or mlght hâve used against the original obligée, or any Inter- 
mediate assignor, before notice of assignment." 

The assignée becomes the absolute owner, subject to défenses. This 
statute was construed in Prather v. Weissiger, 10 Bush, 117, and in 
Garrott v. Jaffray, 10 Bush, 413. See, also, Levy v. Rudolph, 56 S. W. 
988, 22 Ky. Law Rep. 258, 260, where the note was taken as collatéral 
only. We think it probable that as the note sued on hère was dishon- 
ored and overdue, and especially as it had been discharged by a ma- 
terial altération when taken by plaintiff, it was no longer a "negotiable 
instrument," even under section 47 of the act, but was subject to the 
statute just copied and the décisions to which we hâve just referred. 

Besides, the indorsement and delivery to plaintiff were made in 
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Florida. The law of the place of that contract is found in section 1465, 
Florida General Statutes (Ed. 1906), which is as foUows: 

"AU bonds, notes, covenants, deeds, bills of exchaiige, and other instruments 
of wrlting not under seal, shall hâve the same force and effect (so far as the 
rules of pleadlng and évidence are concerned) as bonds and instruments un- 
der seal. 

"The assignment or Indorsement of any sueh instruments of wrlting shall 
vest the assignée or indorsee with the same rights, powers and capacities as 
might hâve been possessed by the assigner or indorser. And he may bring 
suit thereon, and it shall not be necessary for the plaintlfC In any suit upon- an 
instrument assignable by law to set forth in the déclaration the considération 
upon which the Instrument was glven, or upon which sueh assignment or in- 
dorsement was made, nor to prove sueh considération or the exécution of sueh 
instrument, unless the same shall be impeached by the défendant under oath. 
An executor or adminlstrator, however, may deny the exécution or considéra- 
tion aforesaid by plea not under oath." 

7. Though section 51 of the Negotiable Instruments Act expressly 
provides that the holder of a negotiable instrument may sue thereon in 
his own name, the plaintifï seems to prefer to claim title to the note 
and the right to sue thereon under a decree rendered by the United 
States Circuit Court for the Eastern District of Illinois in a cause in 
equity therein pending, wherein the plaintifï in this action was com- 
plainant and G. C. Scudamore and the défendants in this action were 
défendants. A complète transcript of the record in that suit, and which 
we shall call the Illinois case, was made part of the record in this suit 
by an amended pétition filed herein on the 28th day of April, 1913. It 
is not impossible that more importance has been given the Illinois case 
than it deserved. It seems to us that we gave it its f uU effect on this 
case when, in the charge, we assumed that the decree therein confirmed 
the plaintiff's title to the liote sued on, but that it could not in any way 
be held to deprive the défendants of the right to plead herein the dé- 
fenses set up in their answers. The accuracy of this conclusion seems 
to admit of no discussion, but it may be well to state our idea somewhat 
more fully. 

The Illinois suit was brought under section 8 of the Judiciary Act of 
March 3, 1875, c. 137, 18 Stat. 472, compiled as section 629 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 513), and later made section 57 
of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1102 [U. S. 
Comp. St. Supp. 1911, p. 152]), though the latter was not in force 
when the Illinois suit was brought. 

Section 8 is as follows: 

"That when in any suit, commenced in any circuit court of the United 
States, to enforce any légal or équitable lien upon, or claim to, or to remove 
any incumbrance or lien or cloud upon the title to real or Personal property 
withln the district where sueh suit is brought, one or more of the défendants 
therein shall not be an Inhabitant of, or found withln, the sald district, or 
shall not voluntarily appear thereto, It shall be lawful for the court to make 
an order directing sueh absent défendant or défendants to appear, plead, an- 
swer, or demur, by a day certain to be designated, which order shall be 
served on sueh absent défendant or défendants, if practicable, wherever found, 
and also upon the person or persons in possession or charge of said property, 
if any there be ; or where sueh Personal service upon sueh absent défendant 
or défendants is not practicable, sueh order shall be published in sueh manner 
as the court may direct, not less than once a week for six consécutive weeks; 
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and in sueh case such absent défendant shall not appear, plead, answer, or 
demur within the time so limited, or within some further time, to be allowed 
by the court, in its discrétion, and upon proof of the service or publication of 
said order, and of the performance of the directions contained in the same, 
it shall be lawful for the court to entertain jurisdiction, and proceed to the 
hearing and adjudication of such suit in the same manner as if such absent 
défendant tiad been served witli process within tlie said district ; but said ad- 
judication shall, as regards said absent défendant or défendants without ap- 
pearance, afl'ect only the property which shall hâve been the subject of the 
suit and under the jurisdiction of the court therein ; within such district, and 
when a part of the said real or Personal property against which such proeeed- 
ing shall be taken shall be within another district, but within the same state, 
said suit may be brought in eitlier district in said state: Provided, however, 
that any défendant or défendants not actually personally notlfled as above 
provided may, at any time within one year after final judgment in any suit 
mentioned in this section, enter his appearance in said suit in said circuit 
court, and thereupon the said court shall make an order setting aslde the judg- 
ment therein and permitting said défendant or défendants to plead therein on 
payment by hlm or them of such costs as the court shall deem just ; and there- 
upon said suit shall be proceeded with to final judgment according to law." 

The equity suit under the statute was necessarily a very spécial pro- 
ceeding. The défendants lived elsewhere, and were to be proceeded 
against by substituted or constructive service of process, and the juris- 
diction of the court in such cases is very specifically limited, and cannot 
be maintained unless the statute is strictly complied with, nor unless 
the facts upon which jurisdiction is based are clearly shown. No pre- 
sumptions favorable to jurisdiction are to be indulged. Ex parte Smith, 
94 U. S. 455, 456, 24 L. Ed. 165. When we compare the averments. 
of the bill with the provisions of the statute we find how far short of 
the latter the former come, and when we examine the testimony heard 
in the equity suit we see how this situation. is emphasized. We need 
not go into the détails, as we hâve aiready done so in an opinion deliv- 
ered March.lO, 1913, in which the matters pertaining to the Illinois 
suit were fully discussed. For présent purposes we shall content 
ourselves with saying : First, that that bill does not allège that the note 
was "within the district" where the suit was brought ; second, that the 
testimony in that case unmistakably shows that the note was not then 
"within" that district, but was in the state of Florida, where it was then 
in the possession of plaintifï's predecessor, who allèges itself to be and 
was in fact the holder thereof ; third, that its situs was therefore in 
Florida, and not in Illinois; and, fourth, that the note never was in 
the state of Illinois until it was voluntarily sent there as an exhibit in 
the déposition of one of the plaintiff's witnesses in the case long after 
the suit in equity was filed on January 4, 1911. The défendants were 
at most the mère makers of the note, although they claim to hâve a dé- 
fense to it. They never claimed any interest in or title to the note, 
either equitably or otherwise, nor are they alleged in the bill to hâve 
done so. Nevertheless the court in which the equity suit was pending 
decreed, not only the relief prayed for in the bill, but greatly more. 

[8] It is not necessary for us definitely to détermine what, if any, 
effect the decree in the equity suit had on the rights of the plaintiff as 
between it and Scudamore, but we shall assume that its effect was to 
confirm plaintiff's title to the note as against any claim that Scudamore 
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had. But that resuit, while it possibly may make clearer plaintiff's 
right to sue in its own name, cannot affect nor interfère with the right 
of the défendants to make any available défense to the note. So that, 
as between the plaintifï and the défendants now before the court, the 
equity suit was altogether inefHcacious and futile, except as it con- 
firmed plaintiff's title as against Scudamore's. 

[9] 8. This brings us to the considération of the first ground urged 
for a new trial, which has relation to the testimony of J. B, Ramsey. 
It is rather remarkable that this ground, in the main, complains of the 
admission of testimony bearing upon the change of the place of pay- 
ment of this note, as to which défense the court explicitly charged the 
jury that it was not maintainable. How the admission of such testi- 
mony prejudiced the plaintiff, naturally enough, is not explained. The 
défendants might hâve lost the verdict, in which event their bill of ex- 
ceptions might hâve brought up the question. Other parts of the testi- 
mony of J. B. Ramsey related to the défenses of material altération and 
want of considération, and will be treated of further along in connec- 
tion with the testimony of the défendants on those two subjects. - 

Thèse remarks more or less apply to the second ground for a new 
trial, which covers the testimony of R. E. Melton, the third ground, 
which has référence to that of j. E. Thornberry, the fifth, which has 
référence to that of J. R. Ramsey, and the sixth, which has référence 
to that of E. J. Ramsey, the addition of whose name to the note we 
held did not invalidate it. As to the fourth ground, which relates to 
the testimony of H. C. McDaniel, and the seventh, which relates to that 
of C. H. Wettereau, there need be no further référence than to say that, 
whatever weight may hâve been attached to this part of the testimony, 
it was obviously compétent and relevant to the issues involved, or, so 
far as not so, was perfectly harmless to plaintiff. 

9. The eighth ground for a new trial has relation to the action of the 
court in passing on the tenth of plaintiff's exceptions to the agreed testi- 
mony. We need only repeat hère what we said on the subject in the 
opinion handed down on the first instant as f ollows : 

"The tenth of plaintifC's exceptions is Involved and objectionable in form, 
but, thèse matters apart, we will dispose of this exception also. It has réf- 
érence to certain parts of the contents of a stipulation in wrlting flled on Oc- 
tober 27, 1913, wlilch stipulation is to be read as testimony subject to excep- 
tions thereto for 'incompetency and irrelevancy only.' No objection has been 
made, or could, under the stipulation, hâve been made to the competency as 
witnesses of J. B. Ramsey, R. E. Melton, J. E. Thornberry, T. J. Pike, J. E. 
Ramsey, or B. 3. Ramsey, and exception No. 10 is expressly based upon and 
limited to the ground that the 'statements' of said persons as speciflcally set 
forth in the stipulation are 'incompétent and irrelevant.' "We are of opinion 
that what we must call the subclauses of exception No. 10, to wit, subclauses 
1 and 7 and those parts of subclauses 2 and 5 which refer to the blank origi- 
nally left in the note sued on, those parts thereof which refer to the fllling of 
that blank with Scudamore's name, and those parts thereof which refer to 
the change made in the note whereby the words 'First National Bank of 
Sebree' were substituted for the words 'Bank of Sebree,' related to matters 
which are 'incompétent and irrelevant,' and to the extent indicated plaintiff's 
exception No. 10 will be sustained. But exception No. 10, so far as it relates 
to other matters covered by and contained in said stipulation, is overruled. 

210 F.— 5 
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We think this disposition of the question was entirely proper. 

[10] 10. The agreement of the parties just referredto was in writing, 
and we think must be lived up to. Accordingly nothing remains but 
to détermine whether the testimony of the varions parties to the note 
sued on is "incompétent and irrelevant" within the language of the 
agreement so far as it bears : First, upon the question of the material 
altération of the note; and, second, upon the défense of no consid- 
ération for the note. Section 606 of the Kentucky Civil Code of Prac- 
tice régulâtes the competency of .witnesses. It authorizes parties to the 
suit to testify, but excepts from the gênerai rule their testimony as to 
any verbal statement of or transaction with a person who is of unsound 
mind. We hâve reached the conclusion that the only f air interprétation 
of the agreement is that it is an express waiver by the plaintif! of 
ail objection to the competency as ■witnesses of the parties to the trans- 
action with Scudamore, thus leaving to be determined only the question 
of whether the testimony of the parties to the note is compétent and 
relevant to either one of the défenses to which we hâve just referred. 

[t1] As to the défenses of material altération of the note, it will 
be observed that the testimony does not hâve référence to a "statement 
of" or to a "transaction with" Scudamore. We regard it, therefore, as 
perfectly clear that the testimony of the défendants to the efïect that 
they did not authorize or consent to a change of the date of maturity 
of the note was not a matter which related to a "statement of" or to a 
"transaction with" Scudamore, who is insane. There was indeed no 
direct proof that Scudamore himself altered the note, and certainly none 
that, if he did so, it was a transaction between him and any one of the 
défendants, or that he made any statement to them about it. So that 
we are perfectly clear that as to this part of the testimony it was com- 
pétent and relevant upon the issue of material altération. Besides it is 
important to remember in this connection that the plaintift's pétition 
allèges that this altération was made without the consent or knowledge 
of any of the défendants. In the face of this allégation by the plain- 
tiff, this phase of the matter becomes of little or no importance. 

We think, furthermore, that the testimony of the défendants was 
compétent to the efïect that there was no considération for the note, that 
being one of the issues made by the pleadings and their side of which 
was open to support by défendants' testimony. The agreement as to 
this issue was also an express waiver by the plaintiff of ail objection 
to the competency of the défendants as witnesses as distinguished from 
the competency and relevancy of their testimony. Carrying into efïect 
the agreement that objection to this testimony should be for "incom- 
petency and irrelevancy only," we entertain no doubt of the accuracy of 
our ruling that it was neither. 

We hâve very carefully examined the questions involved on the mo- 
tion for a new trial ; and, having no doubt that the verdict of the jury 
was right, whether viewed from the standpoint of either one or both 
of the défenses, the motion should be and is overruled. 
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BBNNEB LINE T. PENDLETON et &L 

(District Court, S. D. New York. November 14, 1913.) 

No. 486. 

1. Shipping (i 204*) — Losa or Cargo — Liabilitt or Paet Owneb of Vesseu 

A suit may be maintained against a part owner of a vessel for loss of 
cargo for wMch the vessel would be liable, but hls llability Is llmited by 
Act June 26, 1884, c. 121, § 18, 23 Stat 57 (U. S. Comp. St. 1901, p. 2945), 
to the proportion of tbe loss that Ms individual sbare of the vessel bears 
to tbe v?bole. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig, §§ 639, 640 ; Dec. 
Dlg. § 204.»] 

2. Shipping (§ 132*) — Suit fob Loss of Cargo — Parties. 

Libelant advertised to transport mercbandlse from New Tork to Porto 
Rico, and when sufficient contracta for shlpœents had been obtained cbar- 
tered a vessel and notifled the sblppers to deliver their mercbandlse to 
the vessel, and bllls of lading were Issued direct to them. A vessel so 
chartered was lest, and the Insurance companies paid the loss to cargo 
owners. Held, that libelant had the right as bailee of the owners of the 
cargo to malntain a suit for such loss against the owners of the vessel, 
and, having such right, it could maintain the suit In behalf of the insur- 
ers as successors to the rlghts of the insured by subrogation. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dlg. § 132.*] 

8. Shipping (§ 132*) — Loss of Cargo — Seawoethiness of Vessel. 

Where a ship three days after starting on a voyage. In weather whlch, 
although heavy, was not extraordlnary, sprang a leak of so serious a 
character that she was afterward abandoned and became a total loss with 
her cargo, and where three of her four pumps when put in use almost Im- 
mediately broke down and became useïess without any adéquate reason 
shown, the inference Is warranted that she was unseawortby when she 
commenced the vo,\age. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dlg. § 132.*] 

^ Shipping (§ 121*)^Liabilitt foe Loss of Cargo — Seawobthiness. 

The obligation on the owners of a ship accordlng to the maritime law 
Is that she must be In fact seaworchy at the commencement of the voy- 
age, and It is immaterial that the owners believe her to be seaworthy or 
hâve used every reasonable eiïort to make her so. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 225, 449-451, 
466; Dec. Dig. § 121.*] 

fi. Shipping (§ 137*) — Liabilitt fob Loss of Cargo — Habteb Act. 

Harter Act Feb. 13, 1893, c. 105, | 3, 27 Stat. 445 (U. S. Conlp. St. 
1901, p. 2946), which provides that If the owner of a vessel shall exer- 
cise due diligence to make her In ail respects seaworthy, etc., he shall 
not be liable for damage or loss to cargo resulting from faults or errors 
in navigation or in the management of the vessel, does not exempt him 
from llability for loss resulting from her unseaworthiness. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. § 492; Dec. Dig. S 
137.*] 
6. Shipping (§ 205*) — Loss of Cargo — Limitation of Liabilitt. 

A charter of a particular vessel by the owner binds the vessel anrl is 
not the Personal contract of the ownex In such sensé as to preclude him 
from limitation of hls llability for loss of cargo. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §§ 641, 642; Dec. 
Dig. § 205.*] 

•For other cases see sajne tapie & § «umbsb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 
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In Admiralty. Suit by the Benner Line against Fields S. Pendleton 
and Edwin S. Pendleton, copartners under the firm name of Pendleton 
Bros., and Fields S. Pendleton individually. Decree for libelant against 
Fields S. Pendleton. 

Harrington, Bigham & Englar,' of New York City (D. Roger Englar, 
of New York City, of counsel), for libelant. 

Henry W. Goodrich, of New York City, and William H. Gulliver, 
of Portland, Me., for respondents. 

HOLT, District Judge. This action is brought to recover damages 
for the loss of a portion of the cargo of the schooner Edith Olcott, 
which was lost at sea on August 7, 1910. The libelant, the Benner 
Line, is a corporation engaged in the business of transporting mer- 
chandise between New York and Porto Rico and other southern ports. 
The respondents Fields S. Pendleton and Edwin S. Pendleton were 
copartners, doing business under the name of Pendleton Bros. Fields 
S. Pendelton owned nine-sixteenths of the Edith Olcott. Edwin S. 
Pendleton owned no interest in "the ship. The firm of Pendleton Bros. 
acted as agents for the owners, and as such signed a charter party, 
chartering the Edith Olcott to the libelant for a round voyage from 
New York to Porto Rico and return, for the lump sum of $3,500. The 
charter provided that "the said vessel shall be tight, staunch, strong 
and in every way fitted" for the voyage in question. The schooner, 
on Sunday, July 31st, left New York for Porto Rico. Ail went well 
until the following Wednesday, when it was discovered that there was 
about four feet of water in the hold. The amount of water contmued 
to gradually increase until Saturday of that week, when the amount of 
water in the hold was about 13 feet, and the ship was obviously in 
danger of sinking. A signal of distress was put up. The steamer 
King Edgar came to their relief, took the Olcott in tow, and attempted 
to tow her to New York, but, after some hours of towing, the cable 
broke, and thereupon the crew was taken off and brought to New York 
and the Olcott abandoned. She thus, with her cargo, became a total 
loss. 

[1] The respondent Edwin S. Pendleton owned no interest in the 
schooner, and appears to hâve been sued simply because he was a mem- 
ber of the firm which as agents for the owners signed the charter 
party. I do not see any ground therefore upon which a suit can be 
maintained against him, and the libelant's counsel concèdes in the brief 
filed that the libel as to him should be dismissed. I think that this suit 
may be maintained against the respondent Fields S. Pendleton, who 
was the owner of nine-sixteenths of the Edith Olcott, but that bis in- 
dividual liability under the act of 1884 amending the limited liability 
statutes is limited to the proportion of the claims sued on that his in- 
dividual share of the vessel bears to the whole ; that is, he is liable for 
nine-sixteenths of the libelant's claims provided the libelant's right to 
recover generally is established and the défenses interposed are not 
maintained. 

[Z] The respondent claims that the libelant cannot maintain this 
action on the ground that, bills of lading having been issued directly 
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to the shippers, the charterer cannot maintain the action. The method 
of doing business by the Benner Line was this : The Benner Line ad- 
vertised to transport merchandise to Porto Rico, and made contracts 
with shippers to that eflfect. When a sufficient amount of cargo had 
been contracted for, the Benner Line chartered a vessel, and directed 
the shippers to dehver their merchandise to the vessel. The shippers 
thereupon sent their merchandise to the vessel, and received shipping 
receipts, which were subsequently exchanged for bills of lading. Thèse 
bills of lading undoubtedly bound the ship. But the essential nature of 
the arrangement was that the shippers contracted with the Benner 
Line in the first instance. They did not sélect the vessel on which 
their goods were to be shipped. They sent their merchandise to what- 
ever vessel the Benner Line directed them to send it. The vessel hav- 
ing been lost, the various Insurance companies paid the various claims 
of cargo owners, and this suit is brought by the Benner Line nominally 
as bailee of the shippers, but actually in behalf of the insurance com- 
panies. Under the well-settled practice in admiralty, the carrier could 
hâve sued-as bailee for the shippers. The Beaconsfield, 158 U. S. 303, 
15 Sup. Ct. 860, 39 L. Ed. 993 ; The New York (D. C.) 93 Fed. 495. 
If the carrier could sue as representing the shippers, I think it could 
sue as representing the insurance companies, which, by virtue of their 
payment of the claims of the shippers, were subrogated to the rights 
of the shippers. 

[3] The respondent also claims that the schooner was seaworthy 
when she sailed, and that therefore he is not liable for her loss. The 
charter party contained an express warranty of seaworthiness, which, 
indeed, would hâve been implied if no such warranty had been con- 
tained in the charter party. The évidence shows that when the Edith 
Olcott was about four days out f rom New Y.ork she sprang a leak so 
serious that between the previous evening, when the usual soundings 
showed no water in her, and the succeeding morning about 8 o'clock, 
four feet of water had entered the hold. This amount steadily in- 
creased during the following three or four days, although one large 
and one small steam pump were constantly at work, until there was 
about thirteen feet of water in the hold, and the vessel had to be aban- 
doned in a sinking condition. The only explanation suggested as the 
cause of this leak is either that the vessel struck some submerged ob- 
ject or that the weather was so heavy as to cause the ship to leak. 
Wright, one of the ofRcers, when examined nearly three years after 
the accident, testified, in substance, that about midnight of the night 
bef ore the leak was discovered he felt a slight shock, and that he spoke 
of it to the mate, but did not really think at the time that anything had 
happened. No one else on the ship felt anything. No référence is 
made to this alleged shock in the protest which was made immediately 
after the crew reached New York. No référence is contained in the 
answer to any such occurrence, but the answer allèges that the schoon- 
er "encountered périls of the sea, among other things, a very heavy 
wind and heavy sea, so that said vessel labored heavily, and such con- 
ditions continued until the morning of the 5th day of said August, dur- 
ing which time said schooner became greatly strained, causing her to 
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leak." Indeed, there is no évidence that any claim was made by any- 
body that the leak was caused by striking a submerged object until 
Wright testified in May, 1913. 

That a vessel at sea may be struck by some submerged object, caus- 
ing a sudden leak, is of course possible, but not very probable. That 
a sufficiently serions blow to hâve caused such a leak should hâve oc- 
curred in such a manner as to hâve attracted the attention of one per- 
son on the ship without attracting the attention of any other seems to 
me also improbable. The fact that apparently no one upon the ship 
except Wright heard of such an occurrence at the time is very sug- 
gestive. Hère was a ship with a crew of nine men, suddenly springing 
a dangerous leak. For several days, during which the lives of the 
crew were in imminent danger, every effort was made to overcome it, 
without success. The ship was finally abandoned in a sinking condi- 
tion, and the crew brought to New York. Every détail and circum- 
stance of such an event would naturally hâve been talked over by every 
one on board, and would hâve been remembered when the story was 
told at New York. The facts that only one man claims to hâve felt 
this alleged shock, that at the time he did not think it amounted to any- 
thing, and that there was no référence made to it in the protest or in 
the answer or in any account given of the occurrence at the time, makes 
it, in my opinion, impossible for the court to give any weight to the 
claim that this leak was caused in that way. Ail that can be said is 
that it was possible; but in such a case the burden is upon the ship- 
owner to show by satisfactory proof how such a leak occurred. The 
only other explanation of the leak is that given in the answer, that the 
schooner was subjected to such heavy weather that the straining of 
the ship caused the leak. But admittedly the weather was not heavy 
until the night before the leak, and, although from that time until the 
ship was abandoned there was heavy weather, there was nothing so 
extraordinary about it that a ship in a proper condition to make an 
océan voyage should not hâve been in condition to undergo the strain. 
The respondent has given elaborate évidence to the effect that the ship 
was kept in very good condition ; that she had been caref ully inspected, 
overhauled, and put in order before the voyage; and that she had a 
rating with the Insurance companies as high as is ever given any vessel 
of her âge. I hâve no doubt that her owners believed her to be sea- 
worthy. But facts in such a case speak louder than words, and the 
facts that she sprang so bad a leak on the first night of heavy weather 
that occurred upon her voyage, and that there is no adéquate explana- 
tion given of it, is, in my opinion, not consistent with her being sea- 
worthy at the beginning of the voyage. 

But a more serions claim of unseaworthiness.is based on the action 
of her pumps. The schooner had on board five pumps, a steam pump 
called the "wrecking pump," another steam pump called the "messen- 
ger pump," a small steam pump called the "circulating pump," ail for- 
ward, and two hand pumps aft, one on the port side and one on the . 
starboard side. Thèse pumps, according to the évidence of the re- 
spondent, had been actually used on the previous voyage and were 
carefuUy tried immediately before sailing, and ail worked satis facto rily 
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and efficiently. As soon as this leak began, the wrecking pump was 
started, and almost immediately broke down. This pump was run by 
a cogwheel, and almost as soon as it was started several of the cogs 
broke, so that it is claimed that the wheel would net engage the cor- 
responding cogs, and that theref ore the pump would not operate. No 
explanation is given why thèse cogs broke, or what was the appearance 
of the broken part. No attempt was made apparently to repair the 
broken part, or to substitute some other method of operating the pump. 
At ail events, the use of that pump was thereupon abandoned and 
never resumed. The messenger pump and the small circulating pump 
were then started, and apparently worked well during the entire period 
between the discovery of the leak and the abandonment of the ship, but 
did not discharge a sufficiept amount to keep the water in the hold f rom 
steadily increasing. Immediately after the wrecking pump failed, the 
men started to use the hand pumps aft, both of which the évidence 
shows were in perfect order and pumped satisfactorily immediately 
before the voyage began. They began to work with the port hand 
pump, which very soon after they commenced pumping failed to op- 
erate. No explanation is given why it failed to operate. The captain 
says that perhaps the packing was too tight, but if that was the ex- 
planation there is no évidence of any effort to remedy the packing. At 
ail events, the use of the port pump was thereupon abandoned, and it 
was not used or tried afterwards. They then tried to pump with the 
starboard hand pump, and after a short time that ceased to act. The 
captain says that he suspected that there was some obstruction at the 
bottom of the pipe, and gave orders to hâve the pipe taken out. A 
tackle was rigged over it, and the pipe was pulled out up through the 
deck. This appears to hâve been a work of considérable difficulty. They 
were several hours in accomplishing it. The captain testified that the 
pipe was dented and bent in the opération of pulling it out, so that 
it could not be put back, and it thereupon was lashed on deck and 
remained lashed and unused thereaf ter. There is no explanation why 
it was so difficult to pull it out, or why it should hâve become jammed 
and bent and made useless by the opération of pulling it out. Espe- 
cially there is no évidence that anything was found after it was pulled 
out that caused the obstruction which led to its being pulled out. No 
attempt seems to hâve been made to restore it to its original condition 
and to résume its use. 

It is suggested that the hold was so deep that thèse hand pumps 
worked hard. But the évidence is that they worked well before this 
voyage, and as the water in the hold continually increased the distance 
through which the water had to be raised continually decreased. In 
view of ail the circumstances in the case, if a single accident to a single 
pump had occurred, it might be reasonable to attribute it to a mis- 
chance; but hère were three powerful pumps proved to hâve been in 
perfect order before the vessel sailed, each one of which broke down 
immediately as soon as an attempt was made to use it, and no adéquate 
explanation is given why they immediately broke down. I give no 
weight to the évidence of those members of the crew who testified that 
the pipe which was taken out was rusted and fuU of holes. The mem- 
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bers of the crew who refused to sign the protest and who hâve testified 
against the ship were obviously a vénal and dishonest lot. They were 
constantly offering their testimony for sale to the respondents, and I 
hâve no doubt that if their price had been paid they would hâve signed 
the protest and afterwards testified in the respondents' favor. I reject 
their évidence entirely. But the fact remains, in passing upon the 
question of the seaworthiness of this vessel, that three différent pumps 
which it had provided to meet just such an occasion as arose in this 
case broke down immediately one after the other, and that there is no 
adéquate explanation given why they broke down. The évidence tends 
to show that if either of thèse pumps which failed had worked to its 
full capacity the water could hâve been kept down and the vessel 
probably saved. In my opinion, under thèse circumstances, the infer- 
ence is irrésistible that the pumps which failed were not fit to use when 
the ship started, and that therefore the ship was not seaworthy at the 
beginning of the voyage. I hâve no doubt that the owners believed 
her to be seaworthy, and that Capt. Fletcher, a very compétent man, 
to whom the owners had intrusted the duty of putting the ship in order, 
believed her to be seaworthy. 

[4] But the obligation upon the owners of a ship, according to the 
maritime law, is that a ship must be in fact seaworthy at the commence- 
' ment of the voyage, and it is entirely immaterial whether the owners 
beiieve her to be seaworthy or hâve used every reasonable effort to 
make her seaworthy. If she was not in fact seaworthy when the voy- 
age began, the owners are liable under the gênerai rules of the mari- 
time law unless such liability is limited by the statutes limiting the lia- 
bility of shipowners. 

[5] I think that the Harter Act has no application to this case. 
That act provides, in substance, that if a shipowner shall exercise due 
diligence to make the vessel seaworthy, he shall not be held responsible 
for damage or loss arising from faults in the navigation of the vessel 
or frora dangers of the sea. But there is nothing in the évidence to 
indicate that the Edith Olcott foundered because of any fault in navi- 
gation or from dangers of the sea, within the meaning of that expres- 
sion in maritime law. She foundered, in my opinion, because she was 
not seaworthy. But the Harter Act does not undertake to impose any 
new liability on vessel owners for sending an unseaworthy ship to sea. 
That liability, as I understand the act, is left to be governed by the 
gênerai rules of the maritime law. 

[6] The respondent allèges as a défense to this suit that he is ex- 
empted from liability, except to the extent of the value of the ship 
and the pending freight, by the statutes limiting the liability of ship- 
owners. The libelant claims that the respondent cannot avail himself 
of that statute because of the authorities which hold that the statutes 
exempting a shipowner from liability are not a défense to a claim based 
upon the personal contracts of the shipowner. The charter party in 
this case was signed by Pendleton Bros., and the libelants' counsel 
claims that therefore the charter party was the personal contract of 
the défendant Fields S. Pendleton and his partner. But the cases hold- 
ing that a shipowner is not entitled, by virtue of the statutes limiting his 
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liability, to exemption f rom liability on his personal contracts, apply, as 
I understand it, to contracts which are strictly personal, and do not in 
terms bind the ship. For instance, in the case of The Loyal (D. C.) 
198 Fed. 591, affirmed 204 Fed. 930, 123 C. C. A. 252, relied on by the 
libelant, the Jarvis Company, the owner of the Loyal, entered into a 
contract with the Apollinaris Company to lighter in and about the har- 
bor of New York consignments of minerai waters to be received at 
New York by the Apollinaris Company. The contract did not specify 
any particular vessel by which the lightering was to be done. It would 
be complied with if the Jarvis Company provided any vessel to do the 
lightering, and it was immaterial to the Apollinaris Company what 
vessel was provided. It was therefore the strictly personal contract of 
the Jarvis Company, which imposed no obligation upon any particular 
vessel, and for liability under which the Jarvis Company could not ex- 
empt itself from responsibility by the surrender of any particular ves- 
sel. So in the case of the Great Lakes Towing Co. v. Mill Transp. 
Co., 155 Fed. 11, 83 C. C. A. 607, 22 _L. R. A. (N. S.) 769, there was a 
gênerai contract for towing entered into by the Great Lakes Towing 
Company. It was not a contract providing for towing by any par- 
ticular vessel. In the other cases cited in which vessel owners hâve 
been denied the right to obtain exemption from liability upon contracts 
under statutes limiting the liability of shipowners, the contracts hâve 
been strictly personal contracts by which the personal crédit of the 
shipowners was pledged. Rudolf v. Brown (D. C.) 137 Fed. 106; 
Gokey y. Fort (D. C.) 44 Fed. 364. 

But in the case at bar the charter party signed by Pendleton Bros, 
was a charter party of the particular schooner Edith Olcott. Pendle- 
ton Bros., in signing that charter party, acted as the agents of the own- 
ers. The agreement was the owners' agreement chartering the schoon- 
er, and was an agreement made in the conduct of the business of the 
schooner. Under such circumstances, in my opinion, the charter party 
cannot be regarded as the mère personal contract of Pendleton Bros. 
It was the ordinary case of a charter party binding the vessel. In my 
opinion, the schooner was not seaworthy at the beginning of the voy- 
age, but such unseaworthiness was without the privity or knowledge of 
the owner. The respondent therefore in my opinion is entitled to ex- 
emption from liability. The ship was a total loss. The évidence is 
not clear whether there is any pending f reight to be surrendered. The 
évidence shows that most of the freight due from the shippers to the 
charterer was prepaid, but there were several consignments on which 
the freight was not prepaid. It does not appear whether the lump sum 
of $3,500 has been paid by the charterer to the owners. 

My conclusion therefore is that the libelant is entitled to recover the 
amount of its damages, so far as any pending freight is applicable to 
pay such damages, as provided for by the statutes limiting the liability 
of shipowners, but that the respondent is not liable to any greater ex- 
tent. I regret to be obliged to reach such a conclusion, which I think 
unjust, but that, in my opinion, is not infrequently the resuit of the op- 
ération of the statutes limiting the liability of shipowners when the 
ship itself is a total loss. 
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A référence should be ordered, unless counsel can agrée on the facts, 
to take testimony and report whether there is any freight pending to 
be surrendered, within the meaning of the statutes exempting ship- 
owners from liability, and if so, how much, and whether the libelant 
is entitled to a judgment for the whole of said amount or for only 
nine-sixteenths of said amount, with authority in his discrétion to take 
testimony, and report on any other question which may appear to be 
necessary to a proper détermination of the amount to be recovered in 
the suit 



UNITED STATES v. DWIGHT MFG. CO. 

(District Court, D. Massachusetts. November 19, 1913.) 

No. 254. 

1. Aliens (§ 58*) — Importation — "Contbact Labobeb" — "Offbe of Employ- 

MKNT" — Action fob Pbnaltt. 

Immigration Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 900 (U. S. Comp. 
St. Supp. 1911, p. 503), provides that certain classes of aliens sliall be ex- 
cluded, one class being "contract laborers," who are deflined to be persons 
who bave been induced or sollcited to mlgrate to the United States by 
offers or promise of employaient or in conséquence of agreeuients to per- 
form labor in the United States of any klud, sklUed or unsklUed. Held, 
that where a déclaration to recover peualties for importation of "con- 
tract laborers" alleged that défendant made to the alien named, In a for- 
elgn country specifled, a certain "offer of employment," and that if the 
alien would migrate défendant would employ and pay him to perform for 
défendant certain manual labor, it sufficlently alleged an "offer of em- 
ployment" so as to bring the laborer within the excluded class of "con- 
tract laborers," though the offer was indefinite as to terms and condi- 
tions of the employment, the amount of his wages, etc. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 113, 114; Dec. 
Dig. § 58.*] 

2. AiiENs (% 58*) — Importation — Contract Laborers — Action foe Penalty 

— Déclaration. 

Where a déclaration by the United States to recover penaltles imposed 
by Immigration Act Feb. 20, 1907, c. 1134, §§ 4, 5, 34 Stat. 900 (U. S. 
Comp. St Supp. 1911, p. 503), for importing contract laborers, was filed 
against défendant corporation and alleged that it made the ofCers of em- 
ployment to the aliens and prepaid their transportation, the fact that it 
did not specify whether the offers were made by an offlcer of the cor- 
poration or by some other person, and did not allège whether they had 
authority, whether the offers were oral or in vcrlting, or their terms, 
did not render it demurrable. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 113, 114; Dec. 
Dig. § 58.*] 

3. Aliens (§ 58*) — Importation — Contract Laborers — Exempted Class. 

Where a déclaration by fhe United States to recover penaltles for Im- 
porting contract laborers in violation of Immigration Act Feb. 20, 1907, 
c. 1134, §§ 4, 5, 34 Stat. 900 (U. S. Comp. St. Supp. 1911, p. 503), alleged 
generally as to each alien that he was not within the exempted class, 
but was a contract laborer, it was not demurrable for failure to allège 
facts showing that the particular aliens were not within the exempted 
class specifled by section 2. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 113, 114; Dec. 
Dig. § 58.*] 

•For other cases see same topic & § nuhbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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4. Aliens (§ 58*) — CoNTBAOT Laboeees — Impobtation — Pbnalties — Déclara- 
tion. 

Where a déclaration by the United States to recover imnalties for the 
Importation of contract laborers alleged that ttie aliens asslsted as 
charged migrated to the United States, it was not demurrable for want 
of furtlier allégations that they migrated or arrived at those places 
withln the United States referred to in the varions alleged oflCers of em- 
ployment. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 113, 114; Dec. 
Dig. § 58.*] 

Action by the United States against the Dwight Manufacturing 
Company to recover penalties under Immigration Act Feb. 20, 1907, 
c. 1134, §§ 4, 5, 34 Stat. 900 (U. S. Comp. St. Supp. 1911, p. 503). 
On demurrer to déclaration. Overruled. 

See, also, 210 Fed. 79, 81. 

Asa P. French, U. S. Atty., of Boston, Mass. 
Charles F. Choate, of Boston, Mass., for défendant. 

DODGE, Circuit Judge. For the reasons and upon the terms stated 
in the opinion herein dated March 31, 1913, 210 Fed. 85, the govern- 
ment was allowed to amend for the second time, after a demurrer to 
its déclaration as first amended had meen heard but not decided. To 
its présent amended déclaration the défendant again demurred on 
April 10, 1913, and upon this demurrer there has now been a hearing. 

This déclaration as filed contains 122 counts, alike in form, and dif- 
fering only in the names of persons, countries, or places. The ques- 
tions raised by the demurrer are the same under each count. 

As stated in the opinion dated March 31, 1913, the suit is to recover 
penalties under sections 4 and 5 of the Immigration Act of Feb. 20, 
1907, c. 1134, 34 Stat. 900 (U. S. Comp. St. Supp. 1911, p. 503). The 
question upon each count is whether or not such a violation, by the 
défendant, of section 4, as incurs the penalty imposed by section 5, is 
sufificiently alleged. 

The violation charged in each count is that the défendant knowingly 
and unlawfuUy assisted a certain alien to migrate from a foreign coun- 
try, specified in the count, to the United States, by knowingly and un- 
lawfuUy prepaying his transportation to a place specified, within the 
United States. Each count further allèges that the alien named was 
an alien contract laborer within the true intent and meaning of the 
Immigration Act, was an unskilled laborer, and was not a contract la- 
borer exempted under the terms of the last two provisos in section 2 
thereof. 

Section 2 provides that certain classes of aliens shall be excluded 
from admission into the United States. One class is to consist oi 
"contract laborers." Contract laborers are then defined, for the pur- 
poses of the act, to be persons "who hâve been induced or solicited to 
migrate to this country by oiïers or promises of employment or in 
conséquence of agreements, oral, written or printed, express or im- 
plied, to perform labor in this country, of any kind, skilled or un- 
skilled." 

•For other cases see same topic fi | numbee in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The last two provisos of section 2 are : 

"(1) That skilled labor may be imported if labor of llke klnd nnemployed 
cannot be found in this country. 

"(2) That the provisions of this law applicable to contract labor shall not 
be held to exclude professional actors, artlsts,. lecturers, slngers, mlnisters of 
any religions dénomination, professors for collèges or seminarles, persons be- 
longing to any reco.snized learned profession, or persons employed strietly as 
Personal or domestic servants." 

The déclaration does more than allège that the aliens whose immi- 
gration was assisted as above were "contract laborers" within the 
meaning of the statute. Each count is more spécifie upon this point. 
Each count begins by alleging that the défendant made to the alien 
named, and in the foreign country specified, "a certain offer of em- 
ployment." Each count then describes the alleged offer as f oUows : 

"That if said alien would migrate from said * * * to (hère naming a 
place in the United States), said défendant would employ and pay said alien 
to perform for said défendant at said (place within the United States) cer- 
tain manual labor, that is to say, to operate and assist in operating divers 
machines used by the défendant in Its mill at said (place within the United 
States) In the manufacture of eotton fabrics." 

Having thus described the alleged offer or promise of employment 
made to the alien named, each count next allèges that the défendant 
unlawfully assisted him to migrate by prepaying his passage to a place 
within the United States; follows this by allégations that, induced 
by the offer and assisted by the prepayment, he did migrate to the 
United States; and concludes with allégations that he was not at the 
time an alien entitled to enter the country, that the défendant well 
knew the fact to be so, and that it owes the prescribed penalty. 

The défendant objecta that the aliens named in the counts are not 
sufficiently alleged to hâve been contract, laborers within the définition 
given in the act. 

[ 1 ] The défendant urges, in the first place, that no offer of employ- 
ment sufficient to make the alien a "contract laborer," even if he was 
induced or solicited by it to migrate to this country, has been set forth. 
It will be noticed that the déclaration nowhere says that any "promise" 
of employment was made. The offer described as above in the décla- 
ration is claimed to be insufficient for the purpose, because it does not 
appear theref rom : (a) When or under what terms and conditions the 
défendant would employ the alien named ; nor (b) the sums, if any, 
the défendant would pay him ; nor (c) what the character of the labor 
referred to was; (d) what the terms of payment were or were to be. 
It is contended that an "offer" not spécifie on thèse points cannot be 
sufficiently definite and certain to constitute an inducement to migrate, 
and therefore an "offer of employment" within the meaning of the act. 

We are not dealing hère with the sufîiciency of a published advertise- 
ment as a "promise" of employment, within the meaning of section 3 
of the Act of March 3, 1891, c. 551, 26 Stat. 1084, U. S. Comp. St. 
1901, p. 1295 (section 6 of the présent act), as was the case in U. S. 
V. Baltic Mills (D. C.) 117 Fed. 959, reversed on appeal 124 Fed. 38, 
59 C. C. A. 558. There the défendant was accused of assisting or en- 
couraging an ahen's migration by publishing an advertisement in Man- 



UNITED STATES V. DWIGHT MFG. CO. 77 

chester, England, which held out to first-class weavers on fine, conibed 
work the prospect of wages ranging in amount between specified lim- 
its, to be earned by working for the défendant at Baltic, Conn. It was 
not there necessary, as it is hère, merely to allège facts bringing the 
alien within the class of "contract laborers" as defined by the act of 
1907 in the words above quoted from section 2 thereof. The question 
was whether or not the advertisement could be called a "promise of 
employment" such as the défendant was forbidden by law to advertise 
abroad. The District Court held that it could not ; the Court of Ap- 
peals, one judge dissenting, held that it could. According to the opin- 
ion, "promise" was not to be taken in its strict légal meaning, but in 
the sensé in which advertisements commonly promise employment. It 
was said : 

"We are of opinion tliat any assurance of proper employment, definite as 
to the liind, the place, and the rate of wages, is a promise of employment 
within the meaning of the statute." 

According to the dissenting opinion, this made "promise" synony- 
mous with "expectation" or "hope" and was too broad a construction. 

The défendant urges that if an advertised "promise" must, at least, 
be definite as to the kind of employment, the place, and the rate of 
wages, to be within the act of 1891, no less is essential to make an 
"ofter" sufficient for the purpose of constituting the alien to whom it 
is made a "contract laborer" under the définition of section 2 of the 
présent act. 

An opinion is quoted rendered to the Président in 1909 by the then 
Attorney General (27 Op. A. G. 479) in which it is pointed out that 
the provisions of the act of 1907 were passed because the courts had 
so construed previous acts as to require, in order to prove an alien a 
"contract laborer," proof that he came in pursuance of a completed 
contract previously entered into with him, and that Congress, regard- 
ing this as a defect, evidently intended to remedy it. It was said : 

"The meaning of the words added In the act of 1907 does not require that 
their effect be given greater force than to cure the defect in the previous 
law, which it was the manifest purpose of the amendment to remedy; and 
the statute as thus amended could very properly be construed to prohibit only 
an ofter or promise of employment which is of such definite character that 
an acceptance thereof would constitute a contract." 

But the facts upon which this opinion was rendered did not présent a 
case in which there was or was to be any ofifer or promise of employ- 
ment to any of the aliens concerned, and their immigration was to be 
induced only by représentations of the resources of Hawaii and the in- 
dustrial conditions there existing. 

No court appears as yet either to hâve adopted or disapproved the 
construction suggested by the above opinion. 

The fo mer acts did not make an alien a "contract laborer," and 
thereby put him into the excluded class, unless he was under or came 
to this country under a contract. The présent act makes him a "con- 
tract laborer" or not, according to the moving cause of his coming. 
Not only an agreement with him to perform labor in this country, but 
also an ofifer or promise of employment to perform such labor, are to 
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make him a "contract laborer," if by such offer or promise he bas been 
induced to migrate, or solicited to migrate; as well as if, in consé- 
quence of such agreement, he has been induced or solicited to migrate. 
A pénal statute like this is indeed to be strictly construed, yet the lan- 
guage actually used by Congress must be interpreted according to its 
fair and obvions meaning. If, as this déclaration allèges, the aliens 
named were in fact induced to migrate by offers no more spécifie as to 
terms and conditions, amounts to be paid, the character of the labor, 
or the terms of payment, than the offers described as above, I do not 
think the court could properly say that they were not "contract labor- 
ers" within the act; nor do I see how the court can properly say that 
offers made in the terms alleged could not hâve induced any of them 
to migrate. This will be a question for the jury, as will also the fur- 
ther question whether or not, if they were so induced, and were there- 
fore "contract laborers," the défendant knowingly assisted their migra- 
tion as charged after they had thus become "contract laborers." I am 
unable to hold that the déclaration has not sufficiently alleged them to 
hâve been contract laborers. 

The remaining grounds of demurrer may be more briefly dealt with. 

[2] The défendant being a corporation, the allégations that it made 
the offers to the aliens, or prepaid their transportation, can only mean 
that thèse things were done by some person having the defendant's au- 
thority. The déclaration does not specify whether the offers were made 
by an officer, by some other person, or by one or more persons, nor that 
whoever made the offers had authority from the défendant. The same 
is true regarding the alleged prepayments, and there is no statement of 
the amounts prepaid. 

The déclaration does not set forth whether the offers were made 
orally, or in writing, or what their terms were. It is, however, made 
sufficiently clear that the penalty claimed is for violating sections 4 
and 5 and not for the distinct offense of violating section 6. 

If the offers, having been made as alleged, induced the alleged mi- 
grations, and if the défendant, chargeable with knowledge of thèse 
f acts, assisted the migration by prepaying transportation to any amount, 
or causing it to be prepaid, I am unable to say that the déclaration fails 
to allège an offense under sections 4 and 5 by reason of the above omis- 
sions. It may be that the défendant will hâve the right to require fur- 
ther spécifications upon some of the above points before the trial. 
None of the omissions, however, seem to me of a character to warrant 
the ruling that the déclaration is bad because of them. 

[3] The défendant contends that the déclaration has not sufficiently 
negatived the application to any of the aliens named of the last two 
provisions of section 2. It contends that no f acts concerning the alien, 
from which the court can say that he is not within the exempted 
classes, hâve been specifically alleged. As has appeared, however, the 
déclaration states generally as to each alien that he was not within the 
exempting provisions, and this seems to me sufficient, in connection 
with the allégations that they were contract laborers. 

[4] Lastly, it being alleged that the aliens, assisted as charged, did 
migrate to the United States, I am unable to say that the déclaration is 
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bad for want of allégations that they migrated or arrived at those 
places within the United States ref erred to in the varions alleged offers 
of employment. 

I find no sufficient ground for sustaining the demurrer, and it is 
therefore overruled. But this applies only to the first 9^ counts 
thereof. For reasons stated in another opinion of this date (210 Fed. 
85), the order of March 31, 1913, allowing the second amendment, is 
modified so as to apply only to said 97 counts and not to the 25 remain- 
ing counts. 



UNITED STATES v. DWIGHT MFG. CO. 
(District Court, D. Massachusetts. November 19, 1913.) 

No. 254. 

Limitation of Actions (§ 127*) — Amendaient of Pleadings — Addition of 
Causes of Action Baured. 

In an action by the United States to reeover penalties for importation 
of alleged contract laborers, défendant consented to the addition ol 25 
causes of action not originally sued on and already barred by lapse of 
time, whlle Its demurrer flled to the government's second amended déc- 
laration was pending. The government, having submitted sueh second 
amended déclaration to the court on the demurrer without waiting for a 
décision thereon, abandoned such déclaration and substituted for It a 
déclaration containing a redraft in différent terms of each count, includ- 
Ing the 25 causes of action in question. MeU, that the substituted counts 
having charged new and différent statements of the offense, and not hav- 
ing conslsted of mère formai and unimportant changes, défendant vs'as not 
bound by its consent that the government might so add the 25 additional 
causes of action and was not barred by such consent to thereafter clalm 
that the causes so added were barred by limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547 ; Dec. Dig. § 127.*] 

Action by the United States against the Dwight Manufacturing 
Company. On motion to modify a prior order allowing a second 
amendment to the déclaration. Granted. 

See, also, 210 Fed. 74, 81. 

Asa P. French, U. S. Atty., of Boston, Mass. 

Charles F. Choate, Jr., of Boston, Mass., for défendant. 

DODGE, Circuit Judge. The plaintiff was allowed, for reasons 
given in the opinion dated March 31, 1913 (210 Fed. 85), to file a 
second amended déclaration. As was then stated, the first amendment 
had been allowed December 4, 1912, by consent, and it consisted, in 
part, of adding 25 counts, each charging a violation of section 4 in the 
case of 25 aliens not mentioned in the original déclaration. 

As is stated in the same opinion, the latest in date of ail the alleged 
violations was October 26, 1907, this suit having been begun January 
22, 1912. The first amendment therefore was allowed after the limi- 
tation prescribed by Rev. St. § 1047 (U. S. Comp. St. 1901, p. 727), 
had become effective as to ail ; though filed bef ore that time. 

The défendants moved, immediately after the order allowing the 

•For other cases see same topic & § kumbbr in Dec. & Am. Digs. 19D7 to date, & Rep'r Indexes 
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second amendment, for a modification making it apply only to the 97 
counts relating to the 97 aliens named in the original déclaration, and 
not to the 25 counts added in the first amended déclaration of Decem- 
ber 4, 1912, relating to aliens then named for the first time. 

In support of the motion there is an afiîdavit by counsel for the de- 
fendants, from which it appears that the défendants' willingness to 
consent that the 25 counts referred to might be added by the first 
amendment was communicated to counsel for the government on Sep- 
tember 19, 1912; but that it was not until November 25, 1912, that an 
amended déclaration was actually made up including thèse counts 
and the defendant's indorsement of consent thereon asked. Such con- 
sent was, hovvever, indorsed after the above period of limitation had 
expired. 

The affidavit states further that such consent was given, "Relying on 
the sufficiency of the demurrer filed April 15, 1912, and assuming and 
believing that the plaintifï would not seek to further amend or be per- 
mitted to further amend" ; also, that the défendant would not hâve con- 
sented to the addition of 25 new causes of action, after the expiration 
of the statutory period, had it been supposed that a still further amend- 
ment would be sought or permitted. 

The détermination of this motion has been delayed to await the déci- 
sion of the court on the defendant's demurrer to the second amended 
déclaration, which demurrer is this day overruled for the reasons given 
in an opinion this day filed (210 Fed. 74), so far as it applies to the 
first 97 counts. 

The défendant consented to the addition of 25 causes of action not 
originally sued on, and already barred by lapse of time, while its de- 
murrer of April 15, 1912, which applied to the second amended décla- 
ration, was pending. Having submitted the sufficiency of the second 
amended déclaration to the court upon that demurrer, but without 
awaiting the décision thereon, the government afterwards abandoned 
it and substituted for it a déclaration containing a redraft in dififerent 
terms of each and every count. It seems to me manifestly unfair, in 
an action of this kind, to treat the défendants as having consented that 
the government might add thèse 25 charges of violating the act, after 
the statutory limitation had become applicable, no matter how or in 
what terms the charges might be made. The changes made in the sub- 
stituted counts did not indeed set forth wholly new causes of action, 
but they were by no means merely formai and unimportant changes. 
They made a new and différent statement of the offense. As the 
charges made in thèse counts are only in the case by the defendant's 
consent, and as it cannot be presumed that such consent would hâve 
been given had the counts been in their présent form on December 4, 
1912, I think the défendant entitled to hâve the modification for which 
it asks, and it is theref ore ordered. 
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UNITED STATES v, DWIGHT MFG. CO. 

(District Court, D. Massacliugetts. November 19, 1913.) 

No. 254. 

Aliens (§ 58*) — CoNTBACT Laborebs — Penalty — Deolabation. 

A déclaration by tlie United States to recover a penalty for the Im- 
portation of contract laborers in violation of Immigration Act Feb. 20, 
1907, c. 1134, §§ 4, 5, 34 Stat. 900 (U. S. Oomp. St. Supp. 1911, p. 503) which 
merely alleged tlie alien to hâve been "a certain alien contract laborer" 
without setting ont facts which showed him to hâve been within such 
définition, was demurrable. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 113, 114; Dec. 
Dig. § 58.*] 

Action by the United States against the Dwight Manufacturing 
Company. On demurrer to aniended déclaration. Sustained in part. 
See, also, 210 Fed. 74, 79. 

Asa P. French, U. S. Atty., of Boston, Mass. 
Charles F. Choate, Jr., of Boston, Mass., for défendant. 

DODGE, Circuit Judge. The second amendment of the déclaration, 
filed February 14, 1913, and allowed as a whole March 31, 1913, bas, by 
a modifying order this day entered, been disallowed, to the extent that 
it seeks to amend the last 25 counts of the preceding amended déclara- 
tion. 210 Fed. 79. The sufficiency of a pending demurrer to the 
counts of said preceding déclaration, filed April 15, 1912, is thus left 
to be determined so far as it applies to said last 25 counts thereof . 

Thèse counts being alike, except as to names, places, and dates, what 
is below said applies to ail. 

No violation of section 4 of the Immigration Act of 1907 seems to 
me sufficiently alleged. 

The facts alleged do not make it appear with sufficient distinctness 
that the alien, whose migration the défendant is charged with assisting 
by prepaying his passage, was a "contract laborer" within the définition 
of the statute at the time of the alleged prepayment. It is not enough 
to allège him to bave been "a certain alien contract laborer," without 
setting forth facts which clearly bring him within said définition. 

There are no allégations negativing the application to the alien named 
of the last two provisos of section 2 of the act. 

The demurrer is therefore sustained as to ail the 25 counts refer- 
red to. 

•For other cases see same topic & § numbbr In Dec. & Am. Dlgg. 1907 to date, & Rep'r Indexe:! 
210 F.— 6 
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In re LANE LUMBER CO. 
(District Court, D. Idaho, N. D. December 2, 1913.) 

1. Bankrtjptct (§ 188*) — Liens — Validitt — Effect. 

The rule that with certain exceptions liens created by authority of or 
in compliance with the statutes of the state will be recognized and sus- 
talned in bankruptey is not affected by Bankr. Act July 1, 1S98, c. 541, 
§ 47, 30 Stat. 557 (U.-S. Comp. St 1901, p. 3438), as amended by Act Jiine 
25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1501), con- 
ferring on trustées in banliruptcy ail the rights, remédies, and powers of 
a créditer holding a lien by légal or équitable proceediugs, etc. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

2. Bankruptcy (§ 188*) — Liens — Vendob's Lien — Want of Record — Trustée 

— "Pukchaseb or Inciimbranoer for Value." 

Rev. Codes Idaho, § 3441, provides that one who sells real property has 
a vendor's lien for so much of the priée as remains unpaid and unsecured, 
otherwise than by the Personal obligation of the buyer, and section 3443 
déclares that such liens shall be valid against every one claiming under 
the debtor except a purchaser or incumbrancer In good faith and for 
value. Held, that a trustée in bankruptey of a vendee, though entitled to 
the rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings, as provided by Bankr. Act July 1, 1898, c. 541, § 
47a, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by Act June 
25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1501), 
was, nevertheless, not a purchaser or incumbrancer in good faith and for 
value, and hence a vendor's lien is valid and enforceable as against the 
vendee's trustée in bankruptey, though not recorded. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.* 

For other définitions, see Words and Phrases, vol. 7, p. 5860.] 

3. Bankbuptct (§ 188*) — Vendor's Lien — Validity — Proceedings to Fobb- 

CLOSE. 

Where vendors of real property had a valid lien against the bankrupt 
vendee for the unpaid portion of the priée, such lien was not affected by 
the vendors' failure to commence suit to foreclose the lien prier to the in- 
Btitutlon of bankruptey proceedings. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

In Bankruptey. In the matter of the Lane Lumber Company. On 
pétition for review of an order sustaining the validity of certain ven- 
dors' Hen daims of M. K. Wall and others. Affirmed. 

E. N. La Veine, of Cœur d'AIene, Idaho, for trustée. 
Frank Langley, of Cœur d'Alêne, Idaho, for claimants. 

DIETRICH, District Judge. The one question submitted by the 
trustée upon thèse several pétitions is whether or not the vendor of 
real estate in Idaho has and may maintain a lien for the unpaid pur- 
chase price upon land sold, after an adjudication in bankruptey against 
the vendee; the vendor having, prior to the institution of the bank- 
ruptey proceeding, commenced no action to foreclose the lien. 

It is conceded that such liens are recognized and established by the 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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statutes of the state. Section 3441 of the Idaho Revised Codes is as 

f oUows : 

"One who sells real property bas a vendor's lien thereon, independent of 
possession, for so much of tbe price as remalns unpald and unsecured other- 
wlse than by the Personal obligation of the buyer." 

And section 3443 : 

"The liens of vendors and purchasers of real property are valid against ev- 
ery one claiming under the debtor, exeept a purchaser or Incumbrancer in good 
faith and for value." 

It is unnecessary to relate the facts involved, for the trustée con- 
cèdes that such liens originally vested in the several vendors, the claim- 
ants hère, which, if lest or divested at ail, hâve been so lost or di- 
vested by reason of the institution of the bankruptcy proceeding, and 
for no other cause. Indeed, the question for considération is still 
further limited by the express concession on the part of the trustée 
"that prior to the amendment to the bankruptcy act of 1910, amend- 
ing section 47, the vendor's lien might be established." We need 
therefore expressly décide only whether, upon the institution of a 
bankruptcy proceeding, the provisions of this amendment automati- 
cally operate to nullify or extinguish a pre-existing, vaHd vendor's lien. 
Section 47, so far as pertinent, is as follows, the amendatory language 
being italicized : 

"Sec. 47a. Trustées shall respectively (1) acoount for and pay over to the 
estâtes under their control ail interest recelved by them on property of such 
estate ; (2) collect and reduce to money the property of the estâtes for which 
they are trustées, under the direction of the court, and close up the estate as 
expedltiously as Is compatible with the best interests of the parties in inter- 
est; and such trustées, as to ail property in the custody or coming into the 
custody of the bankruptcy court, shall te deemed vested with ail the rights, 
remédies, and powers of a créditer holding a lien t)y légal or équitable pro- 
ceedings thereon; and also, as to ail property not in the custody of the hank- 
ruptcy court, shall 6e deemed vested with ail the rights, remédies and powers 
of a judgment oreditor holding an exécution duly retumed unsatisfied." 

It will be noted that the amendment does not in terms purport to 
act upon liens or to prescribe the conditions under which they may be 
either created or enforced; it defines the status of a trustée in bank- 
ruptcy, and déclares the scope of his rights and remédies. As sug- 
gested by counsel for the trustée, not unlikely the controlling pur- 
pose of the amendment was to relieve trustées from the disability 
imposed by the rule adopted by the courts, notably in such cases as 
In re Economical Printing Co., 110 Fed. 514, 49 C. C. A. 133, and 
York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 
782. But this rule relates, not to the validity of certain classes of liens 
under the state laws, but only to the right of the trustée to question 
claims that are defective or invalid under such laws. 

[1] The rule is now, as it always has been, that, with certain ex- 
ceptions immaterial to the présent inquiry, liens created by authority 
of, and in compliance with, the statutes of a state will be recognized 
and sustained in bankruptcy proceedings. The amendment of section 
47 has in no wise aiïected this rule. Loveland on Bankruptcy (4th 
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Ed.) § 372. There is nothing in Pacific State Bank v. Coats (C. C. 
A.) 205 Fed. 618, out of harmony with this view. Section 67d of the 
Bankruptcy Act provides that : 

"Liens given or accepted in good faith and not in contemplation or in fraud 
upon tlie act, and for a présent considération, whlcli hâve been recorded ac- 
cording to law, if record tliereof was necessary in order to impart notice, sliall, 
to tbe estent of such présent considération only, not be affected by tlils act." 

[2] It is not questioned that thèse claims are in good faith, and that 
the Hens were for a présent considération, and that no record thereof 
was required by the state statutes; as already stated, it is conceded 
that at the moment the bankruptcy proceeding was instituted the 
claims were valid subsisting liens. The act déclares only that : 

"Olaims which for want of record or for other reasons would not bave been 
valid liens as against the claims of creditors of the bankrupt shall not be 
liens against his estate." Section 67a. 

Hère then is the test : Were thèse liens invalid against the cred- 
itors of the bankrupt merely because they were not recorded ? If they 
were, then the trustée might, under the amendment to section 47, chal- 
lenge them; his right so to do is conferred by the amendment, and 
that is its only purpose and effect; it does not operate directly upon 
the claims of lien. Now, as we hâve seen, under the Idaho statute 
a vendor's Hen, though unrecorded, is valid as against ail the world, 
excepting only "a purchaser or incumbrancer in good faith and for 
value." Unless, therefore, a trustée has, by virtue of the amendment 
to section 47 of the bankruptcy act, the status of such a purchaser or 
incumbrancer, he cannot assail the hen, for under the law it has va- 
lidity against ail other claimants. The controversy is therefore re- 
duced to the question merely of the meaning of the clause in the state 
statute, "purchaser or incumbrancer in good faith and for value." 
At most, if we assume that the lands hère are in the custody of the 
court, the trustée has the status only of a "creditor holding a lien by 
légal or équitable proceedings thereon," as, for example, the plaintiff 
in an attachment suit, or a judgment creditor after a levy of exécu- 
tion. But such a creditor is not a purchaser, nor is he an "incum- 
brancer in good faith and for value." A citation of authorities upon 
this proposition is scarcely necessary. 

The purpose and scope of the amendment, and the distinction be- 
tween the claims hère and cases to which it was intended to apply 
may be illustrated by référence to another provision of the Idaho stat- 
utes. In section 3408 of the Revised Codes it is declared that, un- 
less a chattel mortgage is executed with the formalities therein pre- 
scribed and filed for public record, it is void as against creditors of 
the mortgagor and subséquent purchasers and incumbrancers of the 
property in good faith and for value. Difïering f rom vendor's liens, 
it will be observed, such an unrecorded mortgage is void not only 
against purchasers and incumbrancers, but against "creditors." Prier 
to the amendment of section 47, it was quite generally held that a 
trustée in bankruptcy could not, upon behalf of gênerai creditors, as- 
sail the vahdity of such an instrument, because such creditors, having 
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no spécifie lien upon the property, were in no position to make the 
attack, and therefore the trustée, acting upon their behalf , could assert 
no better right. In re Economical Printing Co., 110 Fed. 514, 49 
C. C. A. 133. Remington on Bankruptcy, |§ 12071/2 to 1210. The 
amendment meets this emergency by conferring upon him the status 
of a créditer who has such lien, and may therefore object to the as- 
sertion of a lien under an unrecorded mortgage. See, also, section 3170, 
which provides that transfers of personal property not accompanied 
by delivery of possession to the transférée are void not only against 
incumbrancers and purchasers, but also against "creditors." Possi- 
bly Congress might hâve conferred upon trustées ail the rights and 
remédies of a purchaser or incumbrancer for value and in good faith, 
but it has not donc so ; it has chosen to limit their rights and remédies 
to those of one holding a lien arising out of légal or équitable pro- 
ceedings. 

[3] It is unimportant that the claimants did not commence actions 
to foreclose their liens prior to the institution of the bankruptcy pro- 
ceedings. A suit to foreclose a lien is not material to its validity. 
The lien is established by opération of law, and is quite as complète 
bef ore as after the institution of the proceedings to foreclose it. 

It foUows that the référée was right in holding that as a matter 
of law the claimants were entitled to liens. The record suggests some 
other questions, such as whether the claimants, or any of them, are 
estopped to assert their claims, or whether the trustée should be sub- 
rogated to the rights of the mortgagee or trustée in a trust deed se- 
curing a large issue of bonds covering thèse and other lands, which 
indebtedness the trustée has now paid, but they hâve not been argued, 
and I therefore express no opinion relative thereto. 

The order of the référée will in each case be afïirmed. 



TJNITED STATES v. DWIGHT MFG. CO. 
(District Court, D. Massachusetts. Marcli 31, 1913.) 

No. 254. 

1. Limitation of Actions (§ 127*) — Commencement of Action — ^Declabation 
—Amendment. 

Where, in an action by ttie United States to recover penaltles for 
violation of the Immigration Law (Act Feb. 20, 1907, c. 1134, 34 Stat,. 
898 [U. S. Comp. St. Supp. 1911, p. 499]) as to the importation of con- 
tract laborers, the flve-year period of limitation expired after a demur- 
rer had been filed, but before it was heard, but either party might hâve 
inslsted on an earlier hearing, the hearing having been delayed for their 
mutual accommodation, the government's application to amend its déc- 
laration, filed after the period of limitations had expired, should be con- 
sidered without préjudice by that fact. 

[Ed. Note. — l'or other cases, see Limitation of Actions, Cent Dig. §| 
543-547; Dec. Dig. § 127.*] 

*For other casea see same topic & § numbeh in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. ALiENS (i 58*) — Violation of Immigration Laws — Penalties — ^Declaba- 

tion—AMendment— Lâches dp OmciALS. 

An application by the United States to amend a déclaration, In a suit 
to recover penaltles for violation of Immigration Act Feb. 20, 1907, c. 
1134, 34 Stat 898 (U. S. Comp. St Supp. 1911, p. 499), relating to the 
Importation of contract laborers, could not be prejudiced by tbe lâches 
of government otticlals, if any, In institutlng the suit. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 113, 114; Dec. 
Dig. § 58.*] 

3. Aliens (§ 58*) — Immiqbation Laws— Penalties fob Violation— Déclara- 

tion — Amendmekt. 

It was no answer to an application by the government to amend a 
déclaration, in a suit to recover penaltles for violation of Immigration 
Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1911, p. 
499), with référence to the importation of contract laborers, that the 
amendment would operate to asslst a private persécuter in the mainte- 
nance of simllar suits against défendant 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. §§ 113, 114; Dec. 
Dig. § 58.*] 

4. Limitation or Actions (§ 127*) — Commencement of Action— Declabation 

— Amendment. 

Where an action was brought by the United States to recover penal- 
tles for violation of Immigration Act Feb. 20, 1907, c. 1134, §§ 4, 5, 34 
Stat. 900 (U. S. Comp. St. Supp. 1911, p. 503), prohibiting the importa- 
tion of contract laborers, between six and nine months before the ex- 
piration of the flve-year statute of limitations, and a demurrer, having 
been flled within the time, was not heard until long after the time had 
expired, when counsel for the government applied to amend, so as to 
obvlate some of the objections ralsed by the demurrer, but not to set 
up any new causes of action, an amendment should be allowed on the 
nnderstanding that the government's case should stand or fall by the déc- 
laration as amended. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
543-547; Dec. Dig. § 127.*] 

At Law. Action by the United States against the Dwight Manu- 
facturing Company to recover penalties for violation of Immigration 
Act Feb. 20, 1907, c. 1134, §§ 4, 5, 34 Stat. 900 (U. S. Comp. St. Supp. 
1911, p. 503), prohibiting the importation of contract laborers. On 
motion by the United States to amend its déclaration. Granted. 

See, also, 210 Fed. 79. 

Asa P. French, U. S. Atty., of Boston, Mass. 

Charles F. Choate, Jr., of Boston, Mass., for défendant. 

•DODGE, Circuit Judge. This is a suit to recover penalties under 
sections 4 and S of the Immigration Act of 1907, c. 1134, 34 Stat. 900 
(U. S. Comp. St. Supp. 1911, p. 503). 

The writ is dated January 22, 1912; the suit was entered in this 
court at its March term (March 20) 1912; the défendant filed a de- 
murrer to the déclaration April 15, 1912; .a motion to amend it was 
filed by the plaintiff August 8, 1912 ; and this was allowed by consent 
December 4, 1912. The demurrer filed April 15th applying to the déc- 
laration as amended, there was a hearing on the demurrer February 1, 
1913, but, before a décision upon the questions raised, the présent mo- 

•For other cases see same topio & S ndmbeb In Dec. &. Am. DIgs. 1907 to date, & Repr Indexes 
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tion to further amend the déclaration was made; a proposed amend- 
ment being offered for filing February 14, 1913. Upon this latter mo- 
tion to amend a hearing was had March 4, 1913. 

As originally filed, the déclaration had 97 counts, each charging the 
violation of section 4 in the case of a named contract laborer. The 
amendment allowed December 4, 1912, made corrections in the alleged 
names in some of the counts, and also added 25 more counts charging 
violations of section 4 in the cases of 25 other alleged contract laborers. 
In ail respects save the name of the particular contract laborer, or the 
date of his migration or importation, ail the counts are alike in form. 

The objections raised in the pending demurrer are to each of the 
présent 122 counts. For the présent, the gênerai nature of thèse ob- 
jections may be said to be that no one of the counts states a cause of 
action under the statute. The validity of the objections dépends upon 
a careful construction of the language of the statute in référence to 
the language in which the counts of the déclaration are expressed. 

In argument upon this motion the plaintiff asserts that the différence 
between the original déclaration and the proposed amendment is almost 
wholly a différence of form, and that the effect of the amendment is : 

"To clarlfy and make more deflnite the allégations concemlng the illégal 
aets of the défendant, especially wlth référence to the otïer of employment 
alleged to hâve been made by the défendant to the several contract laborers 
counted on, the time when and the place where the said otter was made, and 
the time when the several laborers migrated to the United States in consé- 
quence of such ofCer." 

The amendment purports to obviate some of the objections raised by 
the pending demurrer. It may be said, however, that it does not so 
far change the original déclaration as to set forth any new causes of 
action ; though some of the changes are rather substantial than merely 
formai. 

In two suits brought against the same défendant by one Uppercu in 
this court, on May 31 and August 26, 1910, penalties for 100 violations 
of the same statute were claimed, and the contract laborers mentioned 
in those suits appear, by comparison of names and dates alleged, to 
hâve been wholly or in great part the same as those mentioned in this 
case. Demurrers to the déclarations in each of those cases were sus- 
tained March 9, 1911. Subséquent applications for leave to amend 
were denied June 1, 1911. No appeal was attempted, nor were any 
other suits brought by that plaintiff. 

The violations of the statute asserted in this case are alleged to hâve 
been committed on varions dates between July 20 and October 26, 
1907. Under Rev. St. § 1047 (U. S. Comp. St. 1901, p.- 727), no suit 
for penalties incurred by them can be maintained unless commenced 
within five years from the time when the penalties accrued. When 
this suit was commenced, therefore, from six to nine months only re- 
mained of the time after which the right to sue for such penalties 
would hâve expired by limitation, and the demurrer was filed at least 
three months before the expiration of that time. If leave to amend is 
refused, and if the pending demurrer be sustained, it is now too late to 
bring another suit. When the suits brought by Uppercu were disposed 
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of as above, ample time remained for the beginnîng of other suits by 
him, so far as Rev. St. § 1047, is concerned. 

[1] The circumstances seem to me to require that the government's 
application should be in no way prejudiced by the fact that the five 
years i^.'erred to hâve expired since the demurrer was filed on April 
15, 1912, and before it was heard on February 1, 1913, or before this 
motion which bas followed upon the hearing. At any time after the 
demurrer was filed and before it was heard, it was equally in the power 
of either counsel to insist upon a hearing. Counsel for the United 
States, it may be presumed, would bave insisted had they supposed 
that the prosecution would otherwise lose rights. The défense cannot 
be supposed to hâve attempted, and ought not to be allowed to gain, 
any advantage merely by refraining from demanding such a hearing. 
The delay appears to bave been due to the fact that both counsel were 
pressed with other engagements and there was mutual accommodation. 
The court cannot say that either bas had an undue share of accom- 
modation, or a greater share than the other. I must treat the motion 
to amend precisely as it would hâve been treated if made upon a hear- 
ing on the demurrer had as soon as the demurrer had been filed and 
before the five-year period had expired. 

In dealing with the motions to amend in the Uppercu Cases above 
referred to, the delay of more than 2^/2 years in bringing them, after 
the alleged commission of the violations of the statute chargea, was 
regarded as a serious objection to any exercise of discrétion in the 
plaintiiï's favor. It was thought that, when a private plaintifï claims 
statutory penalties for his own benefit, he should be required, after so 
long a time had elapsed, to put on record at the outset, at his péril, a 
sufficient statement of the violations charged to show on its face that 
they were in fact violations of the statute sued on. The suits were 
regarded as so plainly unconscionable in their nature as to prevent the 
court from relaxing in any degree the strict rules often applied to ac- 
tions of that character. 

[2] Though brought under the same statute, and though relating to 
the same alleged contract laborers, I am unable to believe that the same 
principles can be properly applied to the présent suit. It seems to be 
true that, in the reported instances in which actions for penalties bave 
been so regarded and treated, the plaintiffs were private persons pur- 
suing their own advantage. To proceedings by the sovereign itself, 
for the public benefit, the objections relied on would seem to apply 
with far less, if with any, force. The government would not be barred 
from recovering penalties of this kind by any statute of limitations ex- 
cept its own ; clearly declaring, as Rev. St. § 1047, does, the intent of 
Congress that it should apply to proceedings of the kind in question. 
Nor, within the limited period, can the défendant in such proceedings 
complain of any delay in instituting them. From the lâches of the 
government officiais, if any, he can dérive no benefit. 

[3] The défendant contends that to allow the amendment offered 
will be to "assist Uppercu in his persécution of this défendant," and 
urges that it bas been constantly harassed since May, 1910, with suits 
brought and instigated by him. It seems to me, however, impossible, 
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in any event, for the court to inquire into the motives vvhich indaced 
the proper officiais of the government to set this prosecution on foot ; 
nor do I find anything in the record which supports the view which the 
défendant urges. 

[4] I am, on the whole, unable to believe that the court would be 
justified in refusing the leave to amend asked for. Upon the under- 
standing, suggested by the government itself , that it is to stand or fall 
by the déclaration as nov^r amended, the amendment is allowed. 



WILLCOX, PECK & HUGHES v. AMERICAN SMELTING & REFINING CO. 
(District Court, S. D. New York. December 27, 1913.) 

1. SHIPPING (§ 195*) — GENERAL AVEKAGE EXPENSES StTBJECTS OF COMPENSA- 

TION — CoMMON Péril. 

A steamstiip grounded in Raritan Bay, which is a land-locked harbor, 
by reason of the failure of tugs to meet her as ordered to tow her to lier 
destination at Perth Amboy while the tide was suffieiently high, and ow- 
Ing to the prevailing wind the water was kept low for several days. Her 
bow was embedded in soft mud, and mud banks were formed around her 
by the action of the tides. Her stern was in deeper water, and there 
was danger that she might be slewed around by the wind and broken or 
strained amldships to the injury of a part of her cargo, which consisted 
of nitrates, the remainder being ore. Several unsuccessful attempts were 
made to float her by tugs assisted by her own engines in which her ma- 
chinery was injured, and her master, belleving her to be in péril, caused 
a part of her cargo to be lightered, and it was delivered at its destina- 
tion. Held, that there was a common péril to shlp and cargo, and that 
the espenses resulting from engine damage and cost of lightering were 
proper subjects of gênerai average. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 618-621 ; Dec. 
Dig. § 195.*] 

2. SniPPiNG (§ 195*) — General Average — Liability to Contemtjte — "Com- 

mon Danger." 

"Common danger" which gives a right to contribution in gênerai av- 
erage does not mean equal danger, and that a part of the cargo oï a 
stranded steamsliip was of a kind vphlch was in little danger of injury 
does not relieve it of liability to contribute. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 618-621; Dec. 
Dig. § 195.*] 

3. Shipping (§ 195*) — General Average — Périls Entitling to Contribu- 

tion. 

If the master in making a sacrifice for the beneflt of ship and cargo ap- 
pears to hâve acted under an honest appréhension of imminent péril, 
there must be very strong évidence to overcome the presumption attach- 
ing to his opinion and to defeat the right to contribution in gênerai av- 
erage. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 618-621 ; Dec. 
, Dig. S 195.*] 

In Admiralty. Suit by Willcox, Peck & Hughes, trustées for the 
Steamship Trojan Company, Limited, owner of the British steamship 
Trojan, against the American Smelting & Refining Company, on gên- 
erai average bond. Decree for libelant. 

♦For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. Parker Kirlin, of New York City, for libelant. 
Lawrence Kneeland, of New York City, for respondent 

HOUGH, District Judge. [1] The Trojan grounded in Rarîtan 
Bay, while in, or almost wholly in, the channel leading to her port of 
destination — Perth Amboy. The proximate cause of stranding was 
failure of the necessary tugs to reach her on time and as ordered, 
whereby she slowed and stopped so as to miss the height of the tide. 
She could not be expected to get through except at full high water. 
Thereafter the prevailing winds kept the water low for several days, 
and she did not float until 1,300-1,500 tons of cargo had been lightered. 
She was carrying ore and nitrate. The latter would hâve been ruined 
had it been water soaked. Bef ore lighterjng was resorted to, endeavors 
were repeatedly made to get her off with tugs ; the ship's engines as- 
sisting. Thèse eiïorts in'jured the machinery. An adjustment was 
made, and the principal items admitted are expenses resulting from 
engine damage, and cost of hghtering cargo. An average bond having 
been given, this action is by the adjusters as trustées, against the own- 
ers of ore cargo. 

The questions raised by answer may be reduced to the contention 
that there was no péril common to ship and cargo, and therefore no 
ground for a gênerai average adjustment. 

If there was a common péril, the case seems to présent no diffîculty, 
for undoubtedly damage done to a vessel or her machinery through 
efforts to float her, when stranded, are gênerai average when the ship 
is in a position of péril ; and when such stranding occurs near her des- 
tination, and cargo is discharged and delivered at such destination by 
lighters, the salvage and other extraordinary expenses up to the time 
of delivery of cargo are also gênerai average. Coe, pp. 32 and 46. If 
any objection to the average items more spécifie than above noted was 
intended to be made, it bas net been specially pleaded nor raised in 
argument. 

The single question then remains: Was the Trojan and cargo in 
péril when aground on soft mud, in a large but land-locked harbor, 
even if there detained for several days by winds that prevented those 
normal high tides on which alone so large a steamer could get through 
the channel, even if she had not grounded ? 

It is noticeable that once aground the tide flow formed a mud bank 
against the vessel, so that détention for even one tide made it barder 
to get oiï at the next. 

In my judgment the évidence shows a real and common péril. The 
Trojan took ground at her bow. She always had the deeper water 
aft. She did not lie level. There was actual danger that a very pos- 
sible combination of tide and wind would siew her into such a position 
that her midship section would be (considerably) unsupported. If in 
such plight she did not break, she certainly would strain and leak, to 
the probable ruin of the nitrate. The local traffic in Raritan Bay is 
heavy, and largely composed of tows — at best unwieldly. The weather 
was actuaily foggy, and fogs are to be expected at the season of the 
year in question. A collision would hâve been most serious, and was 
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reasonably to be feared. Thèse matters were actually présent in the 
master's mind, as he swears, and did induce a belief in "an impending 
péril apparently imminent." This is enough to support a gênerai aver- 
age, even though subséquent investigation leads to the belief that less 
drastic and expensive methods might hâve been sufficient. The Words- 
vi^orth (D. C.) 88 Fed. 315, and cases cited. 

If, as I believe, the findings above made are supported by the proofs, 
this décision is quite long enough ; but the argument extended to 
matters of such interest that I yield to temptation and join in the 
discussion. 

[2] Doubtless there must at least be a reasonable appréhension of 
common danger before the sacrifices made can become the subject 
of average. If there be a danger, it must be of a very peculiar charac- 
ter not to be common to the whole adventure. But it would reduce 
the equity of average to an absurdity, to insist that common danger 
means equal danger, Such insistence, if recognized at ail, should ex- 
tend to différent kinds of cargo; of which this case is an illustration, 
— for in a very real sensé the Trojan's ore was in slight danger 
as compared with the nitrate. The thought was advanced in respect of 
salvage of specie in The St. Paul, 82 Fed. 105, citing The L,ongford, 4 
Asp. 385, and met with the favor it deserved. 

[3] The query remains: What is the kind or measure of "danger" 
that may become the f oundation of gênerai average ? 

It is always interesting to listen to a master mariner on the subject 
of marine péril, and the interest largely lies in the fact that what he 
fears is often so far beyond the landsman's ken, as to seem less dread- 
ful than matters easily supplied by any reader of poems — which are 
rarely composed by seamen. Yet, as Mr. Lowndes justly observes, 
landsmen -of eminence, if not of what is technically called authority, 
hâve essayed the difficult task of laying down how much danger is 
requisite to justify an act of sacrifice. Lowndes (5th Ed.) p. 45. Ail 
such efforts are worse than useless. The shipowner entrusts his ship, 
and the shipper his cargo, to the master, confiding in his expérience, 
ability, honesty, and courage. No apparatus of insurance or shipping 
documents can take away this ultimate confidence and responsibility. 
If, after due examination by ail parties in interest, such master mariner 
appears to h^ve acted under an honest appréhension of imminent dan- 
ger, there must be very strong évidence to overset the presumption at- 
taching to his opinion. If he finds danger in a land-locked harbor, in 
shallows, at anchor, or moored to a wharf, it should be no answer 
to register a landsman's opinion as to the necessary absence of danger 
at such a place. 

Each case dépends on its own facts, and danger in gênerai average 
must always remain as elusivé of définition as neghgence or patentable 
invention. To me there is nothing absurd or unjust in the extrême case 
put by Kelly, C. B., and cited by Lowndes, supra, p. 44. 

Decree for libelant. 
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ENG V. SOUTHEEN PAC. C'O. 

(District Court, D. Oregon. December 22, 1913.) 

No. 6,220. 

1. EemovaI/ or Causes (§ S*) — Causes Subject to Removai — Injxihies to 

Servant cp Carrier — Employers' Liability Act. 

Under Employers' Liability Act April 22, 1906, c. 149, 35 Stat. 65 (U. 
S. Comp. St. Supp. 1911, p. 1S22), providing tliat no case arising under 
the act, brougbt in a state court of compétent jurisdlction, shall be re- 
moved to any court of the United States, sucli action is not removable, 
tliougti it would otherwlse be removable on the ground of diyersity of 
citizenship. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5; 
Dec. Dig. § 3.*] 

2. Commerce (§ 27*) — Injuries to Servant — Servant ov Carrier — Employ- 

ées' Liability Act. 

Where a carrier is engaged In both intrastate and Interstate commerce, 
uslng the same instrumentallties, appliances, and employés in both classes 
of commerce, an injured servant will be regarded as having been engaged 
in Interstate commerce, so as to entitle him to sue under Employers' Lia- 
bility Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, 
p. 1322), when the work In vphich he is engaged at the time of the injury 
is so closely connected with Interstate commerce as to be a part thereof. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.*] 

3. Commerce (§ 27*) — Injuries to Servant — Fédéral Employées' Liability 

Act. 

A servant of a carrier engaged in both Interstate and intrastate com- 
merce is entltled to maintain an action under Employers' Liability Act 
April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), 
vyhere at the tlme of hls injury he was engaged in the use of or maln- 
tainlng in proper condition an instrumentality or appliance used by the 
carrier in Interstate commerce, though svich instrumentality or appliance 
might also be used for intrastate business. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

4. Commerce (§ 27*) — Injuries to Servant — Carriers — Fédéral Employers' 

Liability Act — Repaie of Feight Shed. 

Plaintiff, who was employed by défendant railroad company, which was 
engaged in both Interstate and intrastate commerce, was Injured while 
engaged in framing a new office in a frelght shed belonglng to défendant, 
and in sawlng boards and nailing them in place on the walI. The shed 
was owned, controUed, and operated by défendant, in furtherance of and 
in carrying on its business, for both Interstate and intrastate shipments 
of freight. Held, that such work dld not amount to a construction of 
new Instrumentallties of commerce, but was rather in the nature of a 
repair of an instrumentality then in use, and that the work in which 
plalutlff was engaged was connected with Interstate commerce, and hence 
plalntifC was entitled to sue under P:;mployers' Liability Act April 22, 
1008, c. 149, 35 Stat. 05 (U. S. Comp. St. Supp. 1911, p. 1322). 

[J"d. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 

§ 27.*] 

At Law. Action by Elias Eng against the Southern Pacific Com- 
pany. On motion to remand to state court. Granted. 

"For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John F. Logan and Littlefield & Smith, ail of Portland, Or., for 
plaintiff. 

Wm. D. Fenton, Ralph E. Moody, and John F. Reilly, ail of Port- 
land, Or., for défendant. 

BEAN, District Judge. This action was commenced in the state 
court by an employé of the défendant company to recover damages for 
an injury alleged to hâve been received by him while engaged in fram- 
ing up a new office in a f reight shed belonging to the défendant and in 
sawing boards and nailing them in place on the wall. It appears f rom 
the complaint that the défendant is engaged in both intrastate and Inter- 
state commerce, and that the freight shed in question was owned, con- 
trolled, and operated by it in furtherance of and in carrying on such 
business for both Interstate and intrastate shipments of freight. The 
action was removed to this court on the ground of diversity of citizen- 
ship, and the plaintifï now moves to remand, for the reason that it is 
one arising under the fédéral Employers' Liability Act, and is not re- 
movable. 

[ 1 ] The fédéral statute (35 Stats. at Large, 65) makes every common 
carrier, while engaged in Interstate commerce, liable in damages for 
the injury to or death of any person while he is employed by such car- 
rier in such commerce, and gives courts of the United States and the 
state courts jurisdiction of actions arising thereunder. It is also pro- 
vided that no case arising under the act, brought in a state court of 
compétent jurisdiction, shall be removed to any court of the United 
States, and the uniform holding is that such an action is not removable, 
although it would otherwise be removable on the ground of diversity 
of citizenship. Burnett v. S., P. & S. Ry. Co., 210 Fed. 94, decided by 
this court October 13, 1913, and Patton v. Cincinnati, N. O. & T. P. Ry. 
(D. C.) 208 Fed. 29, and authorities there cited. 

[2] When a carrier is engaged in both intrastate and Interstate com- 
merce, using the same instrumentalities, appliances, and employés in 
both classes of commerce, it is difficult to draw the line of démarcation 
between the two classes of employment ; but the resuit of the décisions 
up to this time seems to be that, when the work in which the employé 
was engaged at the time of his injury is so closely connected with Inter- 
state commerce as to be a part thereof, it comes within the statute. It 
bas been so held in the case of persons engaged in repairing tracks, 
bridges and cars used in both state and interstate commerce (Pederson 
V. D., L. & W. Ry. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, 
decided by the Suprême Court May 26, 1913 ; Zikos v. Oregon R. & 
Navigation Co. [C. C] 179 Fed. 893; Northern Pac. Ry. Co. v. 
Maerkl, 198 Fed. 1, 117 C. C. A. 237; Stafford v. Norfolk.& W. Ry. 
Co. [D. C] 202 Fed. 605), and in coupling cars so used while standing 
on a switch (Johnson v. Great Northern Ry. Co., 178 Fed. 643, 102 
C. C. A. 89). 

[3, 4] The principle seems to be that one employed at the time of 
bip injury in the use of or maintaining in proper condition any instru- 
mentality or appliance used by the carrier in interstate commerce comes 
within the statute, although such instrumentality or appliance may also 
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be used for intrastate business. Now, freight sheds, dépôts, and ware- 
houses or other facilities provided and used by a carrier for receiving, 
handling, and discharging interstate freight are, I take it, instrumentali- 
ties used in interstate commerce under the doctrine of the cases> and are 
so closely connected therewith as to be a part thereof for the purposes 
of the fédéral Employers' Liability Act. 

Claim is made that, since plaintiiï at the time of his injury was at 
work in framing a new office in the freight shed, he is in the position 
of one employed to construct buildings, tracks, engines, or cars, which 
hâve not yet become instrumentalities of commerce. But the freight 
shed in question was being so used by the défendant in its interstate 
business. The work in which the plaintiiï was engaged, as appears 
from the complaint, was in the nature of the repair of an instru- 
mentality so used, and not the construction of new work. 

I conclude, therefore, that the motion to remand should be allowed. 



BURNETT V. SPOKANE, P. & S. RT. CO. et al. 

(District Court, D. Oregon. October 13, 1913.) 

(No. 5899.) 

1. Kemovai. ot Causes (§ 16*) — Right to Rbmoval. 

The right of removal of causes from the state to the fédéral court Is 
purely statutory and exists ouly in such cases as Oongress has seen 
proper to provide for. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 6; 
Dec. Dig. § 16.*] 

2. Removal of Causes (§ 106*) — Remand — Waivbe — Fiung Replt. 

Under the fédéral Employers' Liability Act (Act Aprll 22, 1908, c. 149, 
35 Stat. 65), as amended In 1910 (Act April 5, 1910, c. 143, 36 Stat 291 
[U. S. Comp. St. Supp. 1911, p. 1322]), declaring that fédéral and state 
courts shall bave concurrent jurisdiction, and that no case arising there- 
under Instituted In a state court shall be renioved, where such an action 
is removed and défendants answered after the record had been filed in 
the fédéral court, the fact that plaintlff flled a reply did nOt constitute a 
waiver of his right to move to remand the case nor confer jurisdiction 
on the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 216; 
Dec. Dig. § 106.*] 

At Law. Action by Walter S. Burnett against the Spokane, Port- 
land & Seattle Railway Company. On motion to remand. Granted. 

Littlefield & Smith, of Portland, Or., for plaintiiï. 
Carey &-Kerr, of Portland, Or., for défendants. 

BEAN, District Judge (orally). This case is an action brought orig- 
inally in the state court under the fédéral Employers' Liability Act 
and was removed to this court by the défendants, nonresidents of the 
state, on the ground of diversity of citizenship. After the record had 

•For other cases see same topic & % nombee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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been filed hère, the défendants answered. The plaintiff thereupon 
filed a reply, and it is claimed that by so doing he submitted himself to 
the jurisdiction of this court and waived the objection that he other- 
wise might hâve made to the removal. 

Now the fédéral Employers' Liability Act (Act April 22, 1908, c. 
149, 35 Stat. 65), as amended in 1910 (Act April 5, 1910, c. 143, 36 
Stat. 291 [U. S. Comp. St. Supp. 1911, p. 1322]), déclares that the 
fédéral and state courts shall hâve concurrent jurisdiction of actions 
brought for a violation thereof , but that no case arising under this act 
and brought in any state court of compétent jurisdiction shall be re- 
moved to any court of the United States. This language is plain and 
unequivocal and is not open to interprétation. It was the intention of 
Congress, as disclosed by the législation and debates concerning it, to 
■except f rom the removal statutes ail actions brought under the fédéral 
Liability Act, and that has been the construction placed upon the law, 
Moreover, the Judicial Code adopted in 1911 (Act March 3, 1911, c. 
231, 36 Stat. 1087 [U. S. Comp. St. 1901, p. 128]), after defining what 
actions may be removed, contains a clause that no case arising under 
the Employers' Liability Act or any amendment thereto shall be re- 
moved to any court of the United States. 

[ 1 ] Now the right of removal is purely statutory. It exists only in 
such cases as Congress has seen proper to make provision therefor. 
Without some fédéral statute, no action brought in the state court can 
be removed to this court. 

[2] When, therefore, Congress, in adopting the Judicial Code, in- 
corporated a provision that no case arising under the fédéral Employ- 
ers' Liability Act in a state court of compétent jurisdiction should be 
removed to a fédéral court, it took f rom the effect of the removal act 
actions of that character. And, that being so, I do not think the mère 
fact that plaintiff filed a reply would give this court jurisdiction. I do 
not undertake to say that if a case of this kind had been removed, and 
the parties should appear in this court and ask for some appropriate 
action of the court, or should proceed to trial without objection, it 
might not be held to be a waiver. But the mère filing of a reply is not 
in my judgment sufficient. In any event, the jurisdiction is doubtful, 
and the court should, I take it, résolve the doubt against its own juris- 
diction. 

The motion to remand will be allowed. 
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WANNBE V. BISSINGER & CO. 

(District Court, D. Oregon. September 29, 1913.) 

No. 6098. 

Removal dp Causes (§ 84*) — Pétition and Bond — Filing — Notice. 

Judlcial Code, § 29 (Act March 3, 1911, c. 231, 36 Stat. 1095 [U. S. 
Comp. St. Supp. 1911, p. 142]), providing tliat written notice of a pétition 
and bond for removal shall be given to tlie adverse party before being 
filed, is mandatory, and a failure to give sucb notice is ground for re- 
manding the case. 

[Ed. Note. — For otlier cases, see Removal of Causes, Cent. Dlg. § 164; 
Dec. Dig. § 84.*] 

At Law. Action by Frank Wanner against Bissinger & Co. On mo- 
tion to remand. Granted. 

Littlefield & Smith, of Portland, Or., for plaintiff. 
Sheppard & Brock, of Portland, Or., for défendant. 

BEAN, District Judge (orally). This case was submitted on motion 
to remand. The action was brought originally in the state court. The 
défendant, being a nonresident, filed a pétition and bond for removal 
to this court, and the cause was removed. A motion is now made to 
remand because no written notice of the filing of the bond and pétition 
was given plaintiff. Section 29 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1095 [U. S. Comp. St. Supp. 1911, p. 142]) re- 
quires written notice of a pétition and bond for removal to be given to 
the adverse party before the same are filed. Judge Van Fleet, in a 
very well-considered opinion in Goins v. Southern Pac. Co. (D. C.) 
198 Fed. 432, held that this provision is mandatory and jurisdictional, 
and that the failure to give written notice is ground for remanding the 
case to the state court. In a récent case in the Court of Appeals for 
the Sixth Circuit (U. S. v. Sessions, 205 Fed. 502, 123 C. C. A. 570), 
this question is referred to, and, while not necessary to a décision of 
the case, the court does in its opinion say that this provision of the 
statute is either mandatory or inoperative and intimâtes very strongly 
that it is a mandatory provision and jurisdictional. 

I conclude, therefore, that failure to give written notice as required 
is ground for remanding the case to the state court, and an order will 
be made to that efïect. 

•For other cases see same topio & § numbbb in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexes 
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PODOLIN et al. v. LESHER WARNER DRY GOODS CO. 
(Circuit Court of Appeals, Tbird Circuit. January 26, 1914.) 

No. 1752. 

1. Bankeuptct (§ 28*) — Schedules— Duty to File— Infobmation— Ceiminal 

Prosecution. 

Bankrupts made a flnancial statement to creditors June 10, 1911, and 
on October ITth following a pétition in bankruptcy was filed against 
ttiem. Tliereafter criminal proceedings were instituted against them for 
conspiracy to defraud creditors by the fraudulent use of the mails, con- 
sisting of the sendlng ttirougli tlie mail cl such prior flnancial state- 
ment, which was claimed to be false and fraudulent. Held, that there 
was no such connection between the bankrupts' condition in June and at 
the timè it became their duty to file their schedules as would entitle 
them to refuse to give a list of creditors holding securitles, a list of those 
whose claims were unseeured, a list of liabilities in bills or notes dis- 
counted, which ought to be pald by drawers, etc., a list of stock in busi- 
ness and the value thereof, and a list of Personal property and debts 
due them on open accounts, on the theory that to do so would tend to 
incriminate them, in that the government, from such schedules when 
filed, might be able to obtain évidence to show that the flnancial state- 
ment was false. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 27; Dec. 
Dig. § 28.*] 

2. Bankeuptct (§ 28*) — WriNEssES— Constitutional Privilège. 

Where a bankrupt claims his constitutional privilège to refuse to tes- 
tify or furnish information, on the ground that it will tend to incrim- 
inate him, it must at least appear to the court, from the eharacter of 
the information sought or the question propounded, that his claim is jus- 
tîfled, or he must produce facts on which be bases such daim, in order 
that the court niay judge of their sufflciency to support it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 27; Dec. 
Dig. § 28.*] 

Pétition for Review from the District Court of the United States 
for the Eastern District of Pennsylvania ; John B. McPherson, Judge. 

In the matter of bankruptcy proceedings of Israël Podolin and oth- 
ers, trading as the Franklin Suit & Skirt Company. On application 
of the Lesher Warner Dry Goods Company, an order was entered re- 
quiring the bankrupts to complète their schedules, and, this order hav- 
ing been affirmed (205 Fed. 563), the bankrupts pétition for review. 
Afïirmed. 

Clinton O. Mayer, of Philadelphia, Pa., for petitioners. 
J. Howard Reber, of Philadelphia, Pa., for respondent. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below affirming, with a modification, the order of the référée in 
bankruptcy, that the bankrupts above named should, within 30 days, 
complète their schedules in bankruptcy by the addition of a list of cred- 
itors holding securities ; a list of creditors whose claims are unseeured ; 
a list of liabilities in notes or bills discounted which ought to be paid 

'For other cases see same topic & § ndmbek in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 7 
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by makers, drawers and acceptors ; a list of stock in business and the 
valuation thereof ; a list of personal property of whatever description 
and the place where situate, and a list of debts due bankrupts on open 
accounts; as required by the bankrupt law and the orders in bank- 
ruptcy. 

On the 17th day of October, 1911, a pétition in involuntary bank- 
ruptcy was filed against Israël Podolin, Louis Brod, and Benjamin 
Dein, individually and trading as the Franklin Suit & Skirt Company. 

On the 3d day of November, 1911, a receiver having been appointed, 
he filed a pétition for an order on one Samuel Rudsky, to deliver over 
unto him certain merchandise claimed to be the property of the alleged 
bankrupts. An issue was made, the case proceeded with before a spé- 
cial référée, the bankrupts called for examination therein, and a report 
made. It was therein found that the bankrupts, in conjunction with 
Rudsky and others, had fraudulently removed thèse goods from their 
place of business under an alleged delivery of the same as collatéral 
security for a loan, and that the property was the property of the re- 
ceiver, and not of Rudsky. This finding was affirmed by the court be- 
low, and there has been no appeal theref rom. 

On December 19, 1911, a warrant was issued in the District Court, 
on information filed by the Postal Department against the bankrupts, 
alleging a conspiracy to defraud creditors by fraudulent use of the 
mails. An indictment was found against the three bankrupts at the 
March sessions, 1912, of that court, charging them with having sent 
through the mails a statement of their financial worth which was false 
and fraudulent and gotten up for the purpose of cheating and de- 
frauding creditors. This indictment is pending and undisposed of. 

An adjudication in bankruptcy was made on the 28th day of June, 
1912, and the bankrupts declined to file schedules in the case, as re- 
quired by the bankrupt act and the orders in bankruptcy made there- 
under, on the ground that they would tend to incriminate them. The 
référée, upon argument, decided that the bankrupts should file their 
schedules in bankruptcy, and that whenever particular information re- 
quired under those schedules was such as might incriminate them, they 
should refuse to furnish it, upon the spécifie ground that in doing so 
it might incriminate them. The referee's décision was sustained by 
the District Court. 

The bankrupts then filed schedules, which answered certain of the 
questions which they were required to answer, but declined to answer 
questions or give lists under the f ollowing heads : 

List of creditors holding securities; 

List of creditors whose daims are unsecured; 

List of liabilities in notes or bills discounted which ought to be paid 
by drawers, makers, acceptors, or indorsers ; 

List of stock in trade in business and the value thereof ; 

List of goods or personal property of any other description, with the 
place where it is situated ; 

List of debts due bankrupts on open accounts. 

A pétition was then filed by a creditor of the bankrupt, asking for an 
order that the bankrupts should complète their schedules in bankruptcy 
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so as to contain the matter omitted. The bankrupts filed an answer, 
averring that they had replied to ail the questions except such as should 
tend to incriminate them. 

The learned référée, whose statement of the case we hâve so far 
followed, in the course of his clear and well reasoned report, says : 

"The indictment found against the bankrupts is based upon an alleged state- 
ment of theirs, dated September 6, 1911, eontaining a statement of their ac- 
counts as of June lOth of the same year. It embraces a list of book accounts 
and merchandise on hand on the asset side, and open accounts and loans on 
the liability side, and they allège that if they are compelled to set forth a 
list of their cre^itors as of the date of the flllng of the pétition in bankruptcy, 
even though it were several months after the date of the statement, it would 
furnish the names of the parties with whom they dealt and from it could be 
obtained a statement of the accounts of the bankrupts with them as of June 
10, 1911, the sum total of whlch might differ entirely from the statement of 
liabillties as set forth in the bankrupts' statement upon which they were in- 
dicted. 

"It has been repeatedly held that a bankrupt pleading his constitutional 
privilèges must glve such information to the court as will enable it to judge 
whether he is within such privilège, and the question before the référée is 
therefore, whether under the clrcuœstances of thls case, the flllng of the omit- 
ted Usts would furnish information to sustaln the crlmlnal charge. It is not, 
in the referee's opinion, material that thèse llsts might in some unllkely con- 
tingeney, glve such information. They must be such as would evidently do so." 

The référée concludes with an order that the bankrupts should, with- 
in 30 days, complète their schedules in bankruptcy, above referred to, 
as required by law. 

On the pétition of the bankrupts, the référée certified to the District 
Court, under General Order No. 27 (89 Fed. xi, 32 C. C. A. xxvii) the 
facts in the case touching the refusai by the bankrupts to give com- 
plète lists in the schedules required by law to be filed by them, on the 
ground that to do so would incriminate them, and the order and action 
of the référée in regard thereto, as above stated. 

The matter having been heard before the District Court on this cer- 
tificate, the learned judge thereof filed a mémorandum, as foUows : 

"The referee's order of May 12, 1913, will be so modifled, ex majorl cautela, 
as to provide expressly that the bankrupts may omit from their schedules any 
référence to the transaction with Eudsky. They are still exposed to the dan- 
ger of prosecutlon in connection with that transaction, and they should not be 
compelled to run the not remote risk of having their statements used against 
them in such a prosecutlon. The connection between such statements and the 
évidence required to sustain the prosecutlon is direct and immédiate. 

"But their objection to filling ont the other schedules cannot be sustained. 
Thèse (A3, A4, B2e and B3a) require them to set forth certain facts about 
their flnancial condition in October, and I hâve not been eonvinced that thèse 
facts hâve so close a connection with the written représentations about their 
condition that were malled in the preceding June as would tend to convict 
them of a postal crime in making such représentations. In my opinion the con- 
nection, if it exists at ail, is remote and contingent, and need not be taken into 
account. 

"With the foregolng modification, and with a slight change in date, so that 
the bankrupts are now directed to flle their schedules on or before June 16th, 
instead of the date fixed by the référée — his order Is affirmed." 

Thereafter, a decree was entered, directing the bankrupts to file the 
schedules as required by the bankrupt law, and the gênerai orders made 
thereunder, showing their financial condition in October, 1911, but 
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omitting any référence to their transaction with Rudsky. We recog- 
nize the importance of the question involved in this case, and hâve 
given it due considération. No décision of the suprême court, or of 
any fédéral court, bas been cited exactly in point and covering the pré- 
cise question bere involved. That question is, whether the bankrupts 
are justified, under the fiftb amendment of the Constitution of the 
United States, wbicb déclares tbat "no person * * * sball be com- 
pelled in any criminal case to be a witness against himself ," in refusing 
to comply with the requirement of section 7 of the Bankrupt Act of 
1898 (30 Stat. 548, c. 541 [U. S. Comp. St. July 1, 1901, p. 3424]), that 
they should, within 10 days after adjudication, make oath to and file 
a schedule of their property, showing the amount, kind, and location 
thereof, its money value in détail, and a list of their creditors, show- 
ing their résidences, if known, the amounts due each of them, the con- 
sidération therefor, and the security held by them, if any, in the man- 
ner prescribed by the orders in bankruptcy. 

Whatever may hâve been the opinion, therefore, as to the scope of 
the privilège conferred by this constitutional provision, it has been 
settled ever since the Counselman Case, 142 U. S. 547, 12 Sup. Ct. 195, 
35 L,. Ed. 1110, that the privilège is not confined to a criminal case 
against the person himself who claims it. 

Counselman had been subpœnaed before a grand jury in the North- 
ern district of Illinois, to testify in an investigation requested by the 
Interstate Commerce Commission, and then being conducted by the 
district attorney for that district, as to whether certain railroads en- 
gaged in interstate commerce had violated the provisions of the act in 
that behalf, by charging to certain shippers less than their published 
tariff rates for the transportation of grain, and in this manner giving 
préférence to such shippers. Counselman was a large shipper of grain, 
with offices in Chicago, and in bis examination he declined to answer, 
on the ground that to answer might tend to incriminate him, such ques- 
tions as the following : 

"Hâve you durlng the past year, Mr. Counselman, obtalned a rate for the 
transportation of your grain on any of the railroads coming to Chicago from 
points outslde of this state, less than the tarifl: or open rate?" 

Other and kindred questions to the samé purport were submitted to 
him, ail of which he declined to answer, upon the same ground. Hav- 
ing been committed for contempt by the District Court, for refusai to 
answer thèse questions, a writ of habeas corpus was sued out in his 
behalf, which finally reached the Suprême Court. 

In discussing the scope of the constitutional provision invoked by 
Counselman, the Suprême Court says: 

"It is broadly coutendcd on the part of the appellee that a witness is not 
entitled to plead the privilège of silence, except in a criminal case against him- 
self ; but such is not the language of the Constitution. Its provision is 'that 
no person shall be compelled in any criminal case to be a witness against him- 
self.' This provision must hâve a broad construction in favor of the right 
which it was intended to secu'-e. The matter under Investigation by the grand 
jury in this case was a criminal matter, to inquire whether there had been a 
criminal violation of the interstate commerce act If Counselman had been 
guilty of the matters inquired of in the questions which he refused to answer, 
he himself was liable to criminal prosecution under the Act. The case before 
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the grand jury was therefore a erlminal case. The reason given by Counsel- 
man for his refusai to answer • ♦ * was that, If he answered the ques- 
tions truly and fuUy (as he was bound to do if he should answer them at 
ail), the answers might show that he had committed a crime against the In- 
terstate Commerce Act, for which he mlght be prosecuted. Hls answers, 
therefore, would be testimony against himself, and he would be compelled 
to give them in a erlminal case. * * • The privilège is limited to erlm- 
inal matters, but it is as broad as the mischief against which it seeks to 
guard. 

"It is argued for the appellee that the investigation before the grand jury 
was not a criminal case, but was solely for the purpose of flnding out whether 
a crime had been committed. * * • In support of this vlew référence is 
made to article 6 of the amendment to the Constitution of the United States, 
which provides that In ail criminal prosecutlons the accused shall enjoy the 
right to a speedy and public trial by an impartial jury. ♦ * * 

"But thls provision dlstinctly means a criminal prosecutlon against a per- 
son who Is accused and who Is to be trled by a petit jury. A criminal prose- 
cution under article 6 of the amendments is mueh narrower thau a 'criminal 
case,' under article 5 of the amendments. It is entirely consistent with the 
language of article 5, that the privilège of not being a witness against him- 
self is to be exercised in a proceeding before a grand jury." 

The court then commented upon section 860 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 661) then in force, providing: 

"That no answer or other pleading of any party and no discovery or évi- 
dence obtained by means of any judlclal proceeding from any party or witness 
* * * shall be given in évidence or in any manner used against such party 
or witness * « * in any court of the United States or in any proceeding 
by or before any officers of the United States In respect to any crime." 

It was held that this provision of the statute in no way superseded or 
interfered with the assertion of the privilège of exemption granted by 
the fifth amendment. It merely prevented such admissions of the ac- 
cused from being proved against him, and did not cover a refusai to 
testify in some other proceeding, on the ground that the answer might 
tend to incriminate the one who was interrogated. In other words : 

"The protection afforded of section 860 is not coextensive with the con- 
stltutional provision." 

In the very récent case of Ensign v. Pennsylvania, 227 U. S. 592, 33 
Sup. Ct. 321, 57 L. Ed. 658, the Suprême Court, in an opinion by Mr. 
Justice Pitney, was dealing with a case which arose in the state court 
of Pennsylvania, in which the question was, whether the schedules 
filed by a bankrupt and the books and papers which he turned over to 
the trustée under the peremptory requirement of the bankrupt law, 
could be used in a criminal .trial of the bankrupt in a state court. It 
was decided that the fifth amendment to the Constitution of the United 
States is not obligatory upon the governments of the several states, or 
their judicial establishments, and régulâtes the procédure of the fédéral 
courts only. The question debated was, whether the bankrupt in a 
criminal trial could rely upon that part of clause 9 of section 7 of the 
bankrupt law, which déclares : 

"But no testimony given by him shall be ofiCered in évidence against him in 
any criminal proceeding." 

It was held that the word "testimony" more properly refers to oral 
évidence, and that it is only the testimony given upon the examination 
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of the bankrupt under clause 9, that is prohibited f rom being offered 
in évidence against him in a criminal proceeding. That the schedules, 
therefore, filed by a bankrupt werô not within the prohibition of this 
clause. 

Ref erring to section 860 of the Revised Statutes, it was said : 

"This section (since repealed by Act of May 7, 1910, c. 216, 36 Stat. 352 [U. 
S. Comp. St. Supp. 1911, p. 272]) was in force at the time of the trial of 
plaintifCs in error, liut by its own tcrms it is llmited to crlmiuîil proceedings 
In 'any court of the United States,' and coustitutes no limitation upon the 
procédure of the state courts." 

It is plain that this décision does not touch upon the question with 
which we are hère concerned, viz., the right of the bankrupt, under 
the fîfth amendment to the Constitution, to décline to file the schedules 
which the seventh section of the bankrupt law makes it obligatory 
upon him to file. 

Cases like that of Johnson v. United States (C. C. A. First Circuit) 
163 Fed. 30, 89 C. C. A. 508, and Cohen v. United States (C, C. A. 
Fourth Circuit) 170 Fed. 715, 96 C. C. A. 35, based on the prohibition 
of section 860, do not help us in the détermination of this question. 

It is plain that what was really decided in the Counselman Case was, 
that a witness before a grand jury which was investigating the matter 
of an alleged violation of the provisions of the Interstate Commerce 
Act by certain railroads engaged in interstate commerce, could not be 
compelled, as a shipper on sucli roads, to answer the direct question, 
whether he had received in his shipments any rebate from said rail- 
roads. The court seemed to think it necessary to décide that the in- 
vestigation in which the grand jury was engaged was a criminal case, 
within the meaning of those words as used in the fifth amendment, and 
that in such an investigation, therefore, the witness was not compelled 
to give testimony which in itself would show that he had committed 
a crime. 

It is true that, in the extended discussion of the exemption declared 
by the fifth amendment, and of the décisions under the common law in 
England, and by state courts in regard to similar provisions in state 
constitutions, the learned justice who delivered the opinion of the 
court used language indicative of an opinion that the amendment should 
be so liberally construed as to insure that a person shall not be com- 
pelled, when acting as a witness in any investigation, to give testimony 
which may tend to show that he himself has committed a crime. 

Assuming this to be so, it remains to consider whether a bankrupt 
may in every such case as this décide for himself whether the infor- 
mation that is required of him, by the mandatory provisions of the 
bankrupt law, is of such a character that permits him to invoke the 
protection of the fifth amendment, in refusing to comply with the law. 

In such a case as that of Counselman, it is apparent that, if the wit- 
ness ansvi'er the questions put to him in the affirmative, he directly 
incriminâtes himself, and his refusai to answer is of course an admis- 
sion that his answer, if true, would hâve had to be an affirmative one. 

[1] What was required of the bankrupts in the case before us was 
entirely independent of the charge in the indictment, then pending 
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against them, of having made a false statement of their assets and lia- 
bilities as of the date of June 10, 1911, for the sending of which they 
liad used the United States mail. 

The pétition in bankruptcy was filed the following October 17th. 
The bankrupts claimed that as the statement of June lOth may be false, 
the furnishing of the data in thèse schedules, showing the assets, and 
liabilities as of October 17th, might incriminate them. The financial 
statement of June 10, 1911, was in the usual form of ail financial state- 
ments, giving the lump amount of assets on hand as of that date, the 
total amount of the book accounts and the total amount of liabilities. 
Is it conceivable, as asked by counsel for the appellee, that a statement 
of June 10, 1911, giving the lump amount of merchandise at a certain 
figure, could possibly hâve any reasonable connection with the amount 
of merchandise in the bankrupt's possession on the following October 
17th, especially when we hâve évidence of the exact amount of mer- 
chandise which came into the possession of the receiver. Or again, is 
it conceivable that the amount of outstanding accounts on October 17th 
can hâve any possible direct connection with the gross amount of out- 
standing accounts, as shown in the statement of June lOth, or that a list 
of creditors or the setting forth a list of liabilities or notes discounted, 
which ought to be paid by the makers as of October 17th, can hâve any 
directly incriminating relation to a statement of gross liabilities in a 
lump sum issued in the previous June. We think with the court be- 
low that the connection is too remote and contingent to furnish the 
basis for the assertion of the privilège conferred by the fifth amend- 
ment. The giving of such information certainly does net make the 
bankrujjts witnesses against themselves, within the meaning of the 
fifth amendment. To hold otherwise, it seems to us, would in a large 
measure hinder the efficient administration of the bankrupt law, and 
would extend to confessedly dishonest persons a privilège never in- 
tended for their benefit. 

[2] Where the bankrupt claims his constitutional privilège under 
the amendment, and refuses to give the information required by the 
Bankrupt Act, on the ground that it may incriminate him, it must at 
least appear to the court f rom the character of the information sought 
or the question propounded, that his claim is justified, or the bankrupt 
must produce facts on which he bases such claim, in order that the 
court may judge of their sufhciency to support it. Brown v. Walker, 
161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819. 

In the trial of Aaron Burr, 1 Burr's Trial, 190, 193, cited in both 
the majority and dissenting opinions in Brown v. Walker, supra, a wit- 
ness called before the grand jury was asked whether he had, under 
instructions from Aaron Burr, kept a certain paper which was then 
exhibited to him. This question the witness refused to answer, lest 
he might thereby incriminate himself. The Chief Justice holding that 
the witness must be interrogated on oath, as to whether his answer to 
the question would incriminate himself, the witness replied that it might 
in a certain case. Thereupon, the Chief Justice, as cited in the dissent- 
ing opinion above ref erred to, expressed himself as follows : 

"When a question Is propounded, It belongs to the court to consider and 
to décide whether any direct answer to It can implicate the witness. If this 
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be decided In the négative, then he may answer It without violating the priv- 
ilège wMch Is secured to him by law. If a direct auswer to it may crim- 
inate hlmself, then he must be the sole judge what his answer would be." 

Libéral as the scope given to the fifth amendment by the court is 
and ought to be, it was never intended that a bankrupt, dishonest or 
otherwise, should be clothed with the power to décide for himself 
vvhen and under what circumstances he was authorized by the amend- 
ment to interrupt the bankruptcy procédure, by refusing to conform to 
the requirements of the law. In the présent case, there is clearly no 
direct and apparent self incrimination that necessarily attaches to the 
information that is required to be given in the schedule, and in the ab- 
sence of the facts and détails of what that information would be, there 
is no basis upon which the court could sustain the asserted right of the 
bankrupts to décline to comply with the requirements of the law. 
There is merely a suggestion that, though not directly incriminating, 
it might perhaps to their disadvantage give dues for investigation in 
the prosecution of the indictment against them. As said by the Su- 
prême Court in the case of In re Harris, 221 U. S. 274, 31 Sup. Ct. 
557, 55 ly. Ed. 732, in deciding that the bankrupt's books belonged to 
the trustée in bankruptcy and cannot be withheld from him on the 
ground that they incriminate the bankrupt, "that is one of the misfor- 
tunes of bankruptcy if it follows crime." 

We think the judgment of the court below should be affirmed, and 
it is so ordered. 



MOLONET V. ORESSLER et al. 

CKESSLER V. MOLONEY. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

Nos. 1,912, 1,921. 

1. Removal of Causes (§ 48*) — Sepabable Controveesies — Sepaeatb Re- 

lief Against Rbmoving Defendakt. 

To ascertain the removabllity of a cause on the ground of the existence 
of a separable controversy, thèse tests are establislied : (1) there must be 
a separable and distinct controversy between the removing party and his 
adversary which eau be fully determined as between them ; and (2) the 
whole subject-matter must be capable of belng so determined and com- 
plète relief aftorded as to the separate cause of action without the prés- 
ence of others originally made parties to the suit. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig, §§ 93, 
94; Dec. l>ig. § 48.*] 

2. Removal of Causes (§ 48*) — Diveesiïy of Citizenship — Sepabable Con- 

tbovebsy. 

A bill alleged that complainant entered into a contract to purchase from 
one of the défendants a majority of the stoclc of a gas company which was 
placed in escrow with a partnership, the members of which were joined 
as défendants, to be dellvered to complainant on paymeut by him of the 
stated purchase price; that the flrst-nauied défendant to induce the pur- 
chase made false and fraudulent représentations as to the property of 
the gas Company and agreed to make certain altérations and improve- 
nionts in the plant at a stated cost which he had not done ; that com- 
plainant rendered services in clearing the title to the property and oth- 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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erwise for which such défendant should pay; and that the sum justly 
due complainant on account of such services and breaehes of the con- 
tract, together with the payments made by him, exceeded the purchase 
priée of the stock ; but that the depositories ref used to deliver the same 
to him. The bill prayed for an accountlng, that complainant be per- 
mitted to recoup the amount found due him, offered to pay any balance 
found due from him, and that spécifie performance of the contract be de- 
creed, and the depositories be required to deliver the stocls to him. Such 
défendants answered dlsclaiming any interest in the stock, and ofCering to 
turn the same over as directed by the court. Held, that the hill was es- 
sentlally one for spécifie performance of the contract, comprehending but 
a single Issue, which was performance of the contract by complainant and 
a single ground for relief, that to enable the court to make such relief 
effective if granted the members of the depositary flrm were indispensable 
parties, and, as some of them were citizens of the same state as com- 
plainant, the cause was net removable by the other défendant as involv- 
ing a separable controversy. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 93, 
94; Dec. Dig. § 48.* 

Removal of cause, separable controversy, see notes to Bobbins v. EUen- 
bogen, 18 C. C. A. 86 ; Mecke v. Valleytown Minerai Co., 35 C. C. A. 155 ; 
Pollitz V. Wabash E. Co., 100 C. C. A. 4.] 

Appeal from the District Court of the United States for the North- 
ern District of Illinois ; George A. Carpenter, Judge. 

Suit in equity by Maurice T. Moloney against Alfred D. Cressler 
and others. From the decree, complainant appeals. Reversed. 

The appellant, Moloney, a citizen of Illinois, filed bis bill in the circuit court 
for Cook county, against the appellee, Cressler, a citizen of Indiana, joining 
as parties défendant the members of the copartnership N. W. Harris & Co., a 
number of whom were citizens of Illinois, others of New York, others of 
Massachusetts. 

The allégations of the blU are : 

In Deeember, 1898, Cressler represented to Moloney: (1) That he owned 
and controlled the capital stock of the Ottawa Gaslight & Coke Company, 450 
shares of the par value of $100 per share; (2) that he desired to and would 
sell it to appellant for $115,000. (3) That the corporation owned a gas plant 
at Ottawa, 111., which appellee intended putting in "flrst-elass condition," giv- 
ing in détail altérations, improvements, and repairs se eontemplated. Appel- 
lant — being unacquainted with gas plants, thei,r construction, opération, or the 
requisites of equlpment or opération of a first-class plant — stated to the appel- 
lee that he would require a statement in wrlting showing the then condition 
of the gas plant ; also, the main features of the eontemplated improvements ; 
that if he should agrée to purchase such stock appellee "must agrée to make 
ail the repairs and Improvements necessary to make such plant a first-class, 
well equipped gas plant, to be passed upon and approved by a thoroughly com- 
pétent expert before acceptance," by appellant. 

To the conditions last above, appellee assented, agreeing to furnish such 
written instrument, to make the repairs and improvements, the same to be 
completed not later than July 1899, if the eontemplated purchase and sale was 
earrled out. Appellee further represented good title In the corporation, sub- 
ject only to a $25,000 mortgage ; that an abstract of title would be furnished ; 
that imperfection in title would be remedied ; that ail indebtedness of said 
corporation contracted prier to January 1, 1S99, would be paid by him if the 
sale were consummated. Appellant was willing to risk $15,000 of his own 
money in purchaslng the plant if it were improved as promlsed, but was un- 
willing to put in $115,000; and was willing to purchase it on condition that 
§100,000 could be borrowed on the seeurity of the plant — to which appellee 
assented. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Thereupon the agreement was made, appellant to buy, appellee to sell, said 
stock for $115,000. The latter, pursuant to his promise, furnished appellant 
a written stateinent showing the extent and condition of, and the contem- 
plated improvements to, the plant. It contained a description of the real es- 
tate and machlnery ; tlie projected additions and improvements, sucli as gas- 
holder, hydraulic elevators, new pipe connections, tramway and dump car, re- 
pairs in purifying room, retort rooni changes, new boiler room as speeifled, 
painting buildings, etc. ; ail estiraated to cost $17,000, and when coœpleted, 
enable delivery of gas at a cost of one-half of gross receipts, i. e., if the latter 
were §30,000, the profit would be $15,000. 

Such statement repre.sented the coal gas and water gas capacities of the 
plant to be 170,000 and 150,000 cubic feet, respectively, per 24 hours. The con- 
nection, mains, leakage, and gas sales are detailed and described. It was 
therein further endeavored to demonstrate the effect of the eonteniplated im- 
provements in increasing the earnings of the plant through a saviug in items 
such as coal fuel expense, proper holding capacity, purifying, new tramway, 
etc., aggregating an amount to total of ,«2,520.27. 

It was also in such statement declared that 21 miles of new mains had been 
laid, and most, if not ail of the buildings erected in six years last past; 760 
new meters had been purchased in such years, and in cight years last past 
improvements aggregating in cost $75,000 had been made. The holder was in 
good repair for substantial work. 

This statement was made January 1, 1S99. Appellant soon after the making 
of the agreement iuquired of K. W. Harris & Go. whether $100,000 could be 
borrowed on the plant. They assured him thnt, in view of the eonteniplated 
improvements, such loan could be efCected, on first mortgage, provided good ti- 
tle and corporate power in the Company be shown. 

After such assurances had been given, and, to wit, on March 22, 1899, ap- 
pellee induced appellant to advance him $28,000 on account of the purchase, 
Thereupon an addltional and supplemental contract was entered into, which 
recites the making of the agreement to sell for $115,000, and that an out- 
standing Issue of $25,000 bonds is to be paid out of the purchase priée ; that 
certain improvements are to be made as per "plans and specilîcations" sub- 
mitted ; and contains thèse provisions : 

(1) That appellant had paid $28,000 as part of $115,000, purchase price. 

(2) Balance of considération to be paid, the $25,000 of bonds to be deposited 
with N. W. Harris & Co. to be paid by them as directed by Cressler. When 
they hâve been paid, $20,000 in addition to be retained by them "until the im- 
provements hereinbefore referred to are completed in said plant by Cressler." 

(3) After payment of the bonds, Cressler shall receive the balance of the con- 
sidération exeept the $20,000 above specifled to be held until Improvements are 
made. 

(4) Moloney "shall then be entitled to receive the said stock" controlling the 
Company as of January 1, 1899. AU outstanding Indebtedness on that date to 
be paid by Cressler. Moloney thereafter to receive ail beneflts and bear the 
burdens. 

(5) " * • * That the stock herelnafter referred to Is placed with the agree- 
ment in the vaults of N. W. Harris & Co. as an escrow, to be delivered and 
thé légal title of which to pass to the said Moloney when the said Cressler re- 
ceives ail of the considération hereinbefore mentioned in manner and form as 
hereinbefore stated." 

(6) Cressler to liquidate indebtedness owing and to receive moneys earned 
prier to January 1, 1899. 

(7) Instrument executed in triplicate, "one to be deposited with the stock 
as aforesaid," the parties retaining the other two. 

The bill further averred: 

The furnishing of au abstract of title, which, being submitted to said N. W. 
Harris & Co., resulted in objections to the title. Appellant, as attorney, waa 
instructed by Cressler to render the service necessary to clear the title. Such 
service was reasouably worth $600. 

Cressler vs'as uuable to pay the $25,000 bonds. They were paid by Moloney, 
at Cressler's requcst, principal and interest, $27,708.95. He was put to large 
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expense in carrylng out this request, whieh, with the reasonable value of his 
services as attomey In that behalf, amounted to $500. 

After paying tlie $28,000, and before effectlng the $100,000 loan, said N. W. 
Harris & Co. informed appellant that the gas company was forbidden to mort- 
gage its property, and that the contemplated loan could not be made ; but that 
such loan might be effected by organlzing another corporation under a différ- 
ent law, vrhieh, when Consolidated with the old company, could exécute the 
mortgage to secure such loan. Thereupon Cressler advised Moloney to take 
the steps necessary to aecomplish such purpose, and this was done. Moloney's 
expansé In doing this was $175, the value of his services, $1,000. 

ïhe loan of $100,000 was accordlngly effected August 15, 1899, and there- 
upon Moloney deposited with N. W. Harris & Co. the $20,000 to be paid for the 
improvement account as stated. Harris & Co. paid out of this for improve- 
ments which Cressler should hâve paid, $10,332.15, leaving in their hands 
$9,667.85. 

Moloney, on August 15, 1899, paid Cressler $20,000, and August 18, $15,000 
both on account of the purchase priée and in reliance upon the agreement to 
improve the plant. 

Moloney also collected outstandings of the company for which he Is entitled 
to a reasonable collection fee. 

Cressler failed to make the improvements necessary to put the plant in a 
first-class condition. Moloney expended for that purpose $16,000. 

Cressler falsely represented to Moloney at the time the sale was negotiated 
that 21 miles of new mains had been laid within six years then last past, 
whereas in truth there were but 17 miles, 8 of which were not new, laid within 
six years, but in fact old and had been laid nearly forty years. His repré- 
sentations respecting the size of mains were false, many of such mains being 
much smaller than stated. He falsely represented the inlet and outlet con- 
nections to be eight inches, when in fact they were six; that the water gas 
machinery had a capacity of 150,000 feet per 24 hours, when it did not exceed 
90,000. Moloney relied upon thèse représentations wMch Cressler knew to be 
false, and bas been damaged $15,000. 

Cressler failed in his agreement to improve the plant and put It in a first- 
class condition by July 1, 1899. Much of the machinery was not of the quality 
speciiied, nor was it installed until more than two years after July 1, 1899. 
The holder to be erected was not properly constructed, having the defects de- 
tailed in the bill. The damage to appellant by reason thereof is set at $5,000. 

Pursuant to the "supplemental agreement" of March 22, 1899, the stock cer- 
tiflcates were placed In the hands of N. W. Harris & Co. "in escrow to be de- 
livered to your orator upon your orator's payment of the purchase priée of said 
stock." That such stock is now in their hands. "That your orator has paid 
the full purchase prlce of said shares of stock and has frequently demanded 
said certiflcates from said N. W. Harris & Co., and from said Cressler, but 
that said N. W. Harris & Co. as well as said Cressler refuses to deliver the 
same to your orator." 

The bill concludes : 

"And your orator further says that in justice and equity the several items of 
damage sustained by your orator by reason of the failure of said Cressler to 
perform his agreements, as is hereinbefore set forth and by reason of the false 
représentations made as aforesaid by said Cressler and the moneys expended 
by said N. W. Harris & Co. and your orator as aforesaid, ought to be recouped 
from the purchase price of said shares of stock, and that your orator is justly 
and equitably entitled to compensation from the said Cressler for said services 
rendered and said expansés incurred by your orator at the request of said 
Cressler, and that the amount thereof should be set off against the purchase 
price of said shares of stock, and if such damages shall be recouped from, and 
such compensation for your orator's services and expenses, and moneys ad- 
vanced and expended as aforesaid, shall be applied upon said purchase price 
then your orator has already paid to said Cressler more than the balance of 
said purchase price and said Cressler ought to be compelled to deliver the said 
shares of stock to your orator and to pay to your orator whatever sum your 
orator has overpaid upon said purchase price of said stock. And your orator 
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says that he lias made fréquent applications to said Cressler to corne to an 
amicable settlemeut of the matters in dispute between tliem, but tliat said 
Cressler on varions prêteuses lias utterly falled to do so. 

"In considération wbereof * * * your orator novv prays that tlie dam- 
ages sustalned by liim as hereinbefore stated and set forth may be awarded 
and determined by or under the direction of this honorable court; and tliat 
the expenses incurred and the value of the services rendered by your orator 
for said Cressler, as hereinbefore stated, may be ascertaiiied and determined 
in like manner ; and that the aniouut of sucli damages, expenses, and value of 
your orator's said services, and money expended, when so ascertalned, uiay 
be applied upon the purchase priée of sàid shares of stock ; aud that au ac- 
couut may be taken under the direction of this honorable court of ail and 
every, the said transactions and dealings between your orator and said Cress- 
ler; and that the same may be fuUy adjusted and the respective rights of 
your orator and said Cressler be ascertaiiied ; and that said Cressler may be 
decreed to pay to your orator what, if anything, shall appear upon such ac- 
counting to be due from him to your orator, your orator being ready and will- 
ing, and hereby offer, to pay to said Cressler what, if anything, shall appear to 
be due from him to said Cressler; and that said Cressler may be decreed to 
speclflcally perform bis said agreements to sell said shares of stock to your 
orator, and to assign and deliver the same to your orator; and that said N. 
W. Harris & Co. be required and decreed to deliver said stock so in their pos- 
session to your orator ; "and that your orator may hâve such other and further 
relief in the premises as tlie circumstances of the case may require and to 
your honors shall seem meet." 

The défendants N. W. Harris & Co. thereupon flled their answer admitting 
the allégations of the bill respecting the organization of the gas compahy, de- 
fendant's assurances to complainant that a loan of $100,000 eould be obtained 
upon the conditions stated ; that objections were raised, whereupon the forma- 
tion of a new Company and its consolidation and merger with the old was ef- 
fected, resulting in the making of the loan as alleged ; that on August 15, 
1899, Moloney paid the answering défendants $20,000, which was "to be held 
In trust and paid to said Moloney or his order when the improvements under 
way hâve been completed and paid for and ail claims against said estate ex- 
tinguished" ; out of the snm so deposited $10,332.21 was paid to Moloney, 
leaving the balance alleged. Défendants are inforined that Cressler was the 
contracter for certain of the improvements and bas a claim against the gas 
Company on account thereof ; but they do not know whether Moloney is en- 
titled to the money balance in their hands. 

The answer proceeds: 

"And thèse défendants admit that there was deposited with said N. W. Har- 
ris & Co. by said Moloney and Cressler a package said to contain the stock of 
the Ottawa Gaslight & Coke Company, to be held by said N. W. Harris & Co. 
In escrow and to be delivered according to mémorandum on said package, that 
thèse défendants are ignorant and do not know what Is contained in said 
package, but show that a receipt was given by said N. W. Harris & Co. for said 
package in the words and figures foUowing, to wit : 

" 'Chicago, Mar. 24, 1899. 
" 'Received of A. D. Cressler and M. T. Moloney, a sealed envelope said to 
contain $87,000 of stock of the Ottawa Gaslight and Coke Co., but the contents 
of which we hâve not examined, to be delivered according to the mémorandum 
on the said envelope. N. W. Harris & Co., Chicago. 

" 'G. W. Hoover, Cash. 
" 'No. b. 419.' 

"That the mémorandum on said package was in the words and figures fol- 
lowiug, to wit : 

" 'The withln contains the stock of the Ottawa Gaslight & Coke Company, 
and a contract between A. D. Cressler and M. T. Moloney relating to the same. 

" 'The contents are to be delivered to Moloney on payment to Cressler of 
?87,000, less $25,000 in bonds now outstanding and which are to be paid or 
taken up by Moloney.' 
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"And thèse défendants furtlier answering say that sald flrm of N. W. Bar- 
ris & Co. bas always been and is willing to pay the amount of said balance 
remalning in thelr bands to such person or persons, as shall be lawfully en- 
titled thereto and to whom they could deliver tbe same in safety, and deliver 
said package now in their possession to such person, or persous, as shall be 
lawfully entitled thereto and to whom they could deliver the same in safety, 
and they àereby offer to pay over and deliver unto such parties as this court 
shall direct the said money and package, or bring the same into court as the 
court shall direct for the benefit of such of said parties hereto as shall be en- 
titled thereto, and thèse défendants disclaim ail right and title of, in and to 
the same or any part thereof." 

After the flling of such answer, the défendant Cressler appeared and flled 
hls pétition for removal of the cause to the United States Circuit Court, alleg- 
ing therein the diversity of citizenship and that the controversy between the 
said Moloney, complainant, and Cressler, défendant, is a différent and sep- 
arable controversy from that between Moloney and the other défendants to 
the bill. 

The cause having been removed, Moloney made a motion to remand it to 
the circuit court for Cook county, which was overruled. 

The défendant appellee then answered, also presented his cross-bill for re- 
covery of the balance due him upon the transaction ; and upon the issues ten- 
dered by such pleadings the cause was heard, resulting in a decree wbereby 
Moloney, after being credited witb advances made by him in behalf of Cress- 
ler in respect of the agreed improvements, was adjudged to be indebted to the 
latter on the contract in the sum of $23,580.88, but that Moloney had sulïered 
damage in the sum of $5,000 througb Cressler's failure to make the improve- 
ments within the stipulated time, which was deducted from such contract In- 
debtedness, leaving $18,580.88. The decree then directed that upon payment 
of this sum, with interest, aggregating $28,248.03, by Moloney to Cressler, the 
former shall be the "complète owner and entitled to take possession of • • • 
the stock held in escrow" by Harris, etc. 

Complainant bas appealed from such decree. 

Hiraip T. Gilbert, of Chicago, 111., and Vincent Duncan, of Ottawa, 
111., for appellant. 

William S. Oppenheim and Harrison Musgrave, both of Chicago, 
111., and John S. H. Lee, for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and GEIGER, Dis- 
trict Judge. 

GEIGER, District Judge (after stating the facts as above)! [1] 
Was the cause properly removed? To ascertain the removability of a 
cause on the ground of the existence of a separable controversy, thèse 
tests are established : 

(1) There must be a separate and distinct controversy between the 
removing party and his adversary, which can be fully determined as 
between them. 

(2) The whole subject-matter must be capable of being so deter- 
mined, and complète relief afforded as to the separate cause of action 
without the présence of others originally made parties to the suit, 
Thayer v. Life Ass'n, 112 U. S. 717, 5 Sup. Ct. 355, 28 L. Ed. 864 
Railway Co. v. Wilson, 114 U. S. 60, 5 Sup. Ct. 738, 29 L. Ed. 66 
Crump V. Thurber, 115 U. S. 56, 5 Sup. Ct. 1154, 29 L. Ed. 328 
Brooks V. Clark, 119 U. S. 502, 7 Sup. Ct. 301, 30 L. Ed. 482; Brown 
V. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 34 L. Ed. 987 ; Torrence 
V. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528 ; Wilson v. 
Oswego Township, 151 U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70. 
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The application of thèse tests involves récognition of the elementary 
principle that, in determining the jurisdiction of fédéral courts and the 
removal of causes thereto, indispensable parties only are considered — 
ail others may be dismissed or disregarded if their présence would oust 
the jurisdiction or restrict the right. 

[2] The inquiry therefore is: What is the nature of the suit or 
controversy disclosed by complainant's bill; the object sought to be 
accomplished and the relief grantable ; the essential détermination 
therein; and, finally, the parties indispensably necessary to the ac- 
complishment of such object and the granting of such relief? 

The ultimate facts disclosed by the bill may be thus further sum- 
marized : 

(1) That Moloney and Cressler entered into a contract for the pur- 
chase by the former f rom the latter of the gas stock described, at the 
price stipulated in the contract. 

(2) That, to induce Moloney to make the purchase, Cressler made 
certain représentations respecting the condition, equipment, and capac- 
ity of the gas plant owned by the corporation whose stock was the sub- 
ject of purchase and sale. 

(3) That Cressler also agreed, in considération of the purchase and 
sale, to make specified changes and altérations in such gas plant, which 
were to cost an amount stated, and which, when made, would improve 
its condition and increase its effîciency. 

(4) That représentations made by Cressler respecting the condition, 
equipment, and effîciency of the plant, were false; that he failed to 
perform his agreement to improve the plant. 

(5) That Moloney has paid a portion of the agreed purchase price — 
the balance he seeks to set ofï, or recoup against the damages sustained 
by him through the false représentations, and the breaches of the agree- 
ment to improve the plant, whereof Cressler was guilty, as alleged. 

(6) That Moloney has endeavored to induce Cressler to adjust the 
dispute which has arisen between them. He is ready and willing to pay 
such amount as, upon the détermination of such dispute, may be found 
due from him to Cressler. 

(7) By the agreement the gas stock was deposited with the défend- 
ants Harris & Co. to abide Moloney's performance in respect of pay- 
ment. They now hold such stock, and he has demanded it. At the 
time of removal they had filed an answer disclaiming any interest in 
the stock and in certain f unds in their hands ; and offered to surrender 
the same as, and to whomsoever, the court may direct. 

The appellant contends that the controversy, or the cause of action 
comprehended within the bill, pertains to the assertion and enforce- 
ment of the right which he acquired through his contract with Cressler, 
his right to the stock which is the subject-matter of that contract; that 
the dispute between the parties is over the performance of the reciprocal 
obligations of such contract, upon which dépends the successful asser- 
tion of complainant's rights ; that, although complainant has not paid 
the full stipulated money considération to the défendant Cressler, yet 
the latter, through his actionable misrepresentations, through his 
breaches of the obligations to improve the gas plant, has damaged 
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complainant in an amount which, if and when ascertained and allowed, 
will more than equal the unpaid balance of such considération ; and the 
claim is made that such damages should, in equity, be set oS and re- 
couped against, or treated as the équivalent of , such balance ; that the 
controversy thus tendered is one and inséparable, having but a single 
ground for the relief — which latter, to be adéquate, must include com- 
pulsory surrender of the stock by Harris & Ce. who hâve it in their 
possession. 

On the other hand, to support the removal of the cause, it is urged 
by the appellee Cressler that it affirmatively appears that complainant 
has no recourse against the défendants Harris & Co. because the con- 
ditions of the escrow agreement hâve not been complied with ; that 
an ascertainment of complainant's damages alleged to bave arisen 
through Cressler's misrepresentations and breaches of the agreement 
can be had only upon the trial of what are really separate causes of 
action at law upon which affirmative relief may be awarded ; that Har- 
ris & Co. bave no interest therein and, for the détermination thereof, 
are neither indispensably nor properly in the suit. Hence the contro- 
versy between Moloney and Cressler is asserted to be separable vvithin 
the meaning of the removal act; and they alone are indispensable to 
the détermination thçreof ; that Harris & Co. can be party to no con- 
troversy relating to the title of the stock until complainant has paid 
the considération of, or performed, the contract; that the purpose of 
complainant's bill is to détermine the state of the account between him 
and Cressler, and, until that is accomplished, he can enforce no right 
whatever against Harris & Co. as escrow, and they are not properly in 
court. 

Upon the question of removability, we are concerned, as stated, with 
the nature of the controversy, its essential éléments, and not its merits. 
Whether the cause of action, whose nature and purpose is disclosed, is 
legally sufficient, or whether the facts, if true, entitle complainant to 
relief, are not relevant inquiries. If therefore respect be given to the 
allégations of the bill showing that the contract for the purchase of 
the stock is the foundation of the relations between the complainant 
and both défendants Cressler and Harris & Co., that the dispute arises 
out of such contract, that such dispute concerns merely complainant's 
asserted right to the stock which was the subject-matter of the con- 
tract, if, further, we respect the prayer of the bill expressly asserting 
the object to be an adjudication of complainant's title and ownership 
of such stock, we are f airly warranted in saying that the suit is one to 
compel spécifie performance by the défendants of their obligation un- 
der such contract to vest the stock in complainant, when he had per- 
formed. Now it may be that complainant would, independently of 
such purpose, bave a right of action at law against the défendant 
Cressler for damages arising either through the false représentations 
or through the breaches of the agreement, or that he could recover 
the reasonable value of professional services rendered as stated in 
the bill. But, when the dominant contract relation between the parties: 
is considered in connection with the expressed purpose sought to be 
accomplished, then thèse so-called affirmative grounds of relief become 
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significant only as subordinate éléments tlirough which complainant 
seeks to establish his main ground of performance — upon which latter 
he asserts his right. They hâve an evidentiary purpose only. True, 
they may not establish payment or performance, or the équivalent 
thereof; but that does not call in question the real nature of com- 
plainant's suit, nor the ultimate object sought to be accomplished as 
one of spécifie performance. To say that, because the bill affirmatively 
shows a failure to pay the stipulated money considération, it therefore 
fails to State any grounds for relief against the escrow or bailee, is 
but to deny what complainant seeks to establish — a déniai of merit, 
but, by implication, an admission of the character of the suit and the 
object sought to be accomplished. In effect, it is an assertion that the 
cause should not be removed because complainant cannot prevail upon 
the merits against one of the défendants; whereas, the test is whether 
such défendant need be présent to enable complainant to press the con- 
troversy, and, if successful, to obtain the full relief to which he is en- 
titled. 

The controversy therefore concerns complainant's right to the stock 
which was the subject-matter of the contract with the défendant 
Cressler. The essential éléments to be established in order that he 
may prevail in the assertion and enforcement of that right are (1) the 
contract, (2) his performance, and (3) the refusai of défendant. Now 
the right, to be thus asserted and enforced, is not satisfied by an ad- 
judication that Cressler, who agreed to sell the stock, perform his 
obligation ; but that every one who, by virtue of that contract, could 
withhold from complainant the enjoyment of the right if he bas not 
performed his obligation, shall also perform — and yield the title and 
possession, if the complainant is adjudged to hâve performed. In 
other words, to maintain his suit against Cressler, complainant must 
establish the contract and that he has paid or performed. To maintain 
it against Harris & Co. he must establish that he has paid or per- 
formed. Either can or could refuse to give up the stock solely upon 
the ground of nonperformance. That is the only ground of the con- 
troversy. 

The view that Harris & Co., holding the stock under the contract 
whose enforcement is thus sought, are indispensably necessary parties 
to a suit brought for that purpose, is fullv supported by St. Louis & 
San Francisco Ry. Co. v. Wilson, 114 U. S. 60, 5 Sup. Ct. 738, 29 L. 
Ed. 66; Wilson v. Oswego Township, 151 U. S. 56, 14 Sup. Ct. 259, 
38 L,. Éd. 70; Construction Co. v. Cane Creek Township, 155 U. S. 
283, 15 Sup. Ct. 91, 39 h. Ed. 152; Crurap v. Thurber, 115 U. S. 
56, 5 Sup. Ct. 1154, 29 L. Ed. 328. 

The importance of the question as one of jurisdiction justifies an 
analysis and review of three of thèse cases. 

In St. Louis & San Francisco Ry. Co. v. Wilson, complainant, a citi- 
zen of Missouri, brought suit against a Missouri corporation joining 
two codefendants, citizens of New York, praying for the transfer to 
him of stock in said corporation standing in the name of such co- 
defendants. After removal, the cause was ordered remanded; and 
the Suprême Court, affirming such order, said: 
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"There is but one controversy in thls case, and that Is as to the duty of 
the raiiroad Company (défendant) to transfer to Wilson (complalnant) the stock 
standing in tlie name of tlie Seligmans on its books and to issue new certlfl- 
cates therefor. Upon the one side of that controversy is the plaintiff, a citizen 
of Missouri, and on the other side the raiiroad company, a Missouri corpora- 
tion. The sole purpose of the suit is to establish the duty and enforce its per- 
formance. This cannot be done wlthout the présence of the company, for it 
is upon the company itself that the decree niust operate. The Seligmans are 
made parties only in aid of the principal relief whlch is asked. As the stock 
stands in thelr names on the books, the company may well claim a judlclal 
finding in the cause which shall bind them, if upon the final hearing a transfer 
is ordered. The suit therefore is In truth and In form against both the com- 
pany and the Seligmans on a single cause of action, and cannot be removed 
unless the separate answer of the Seligmans introduces a separate controversy. 
This we hâve held in Louisville & XashvUle R. Co. v. Ide [114 U. S. 52, 5 
Sup. et. 785, 29 L. Ed. 631, just decided, is not necessarlly the effect of sep- 
arate issues under separate défenses to the same action. No relief whatever 
can be granted unless it is found to be the duty of the company to transfer the 
stock, and as to that controversy the company is an indispensable party." 

In Wilson v. Oswego Township, the facts were: 
A Missouri raiiroad corporation, as an aid in the construction of 
its road, received from Oswego township (Kansas) certain bonds. One 
Burgess, a citizen of Missouri, had contracted for and was proceed- 
ing with the contruction work of a portion of the road. Pending this, 
at the request of Burgess and in considération of the work performed 
and to be performed, the raiiroad company delivered to him and to 
one Montague (Kansas) as trustée, jointly, certain of the bonds "upon 
the agreement and understanding between the raiiroad company, Bur- 
gess and Montague, that upon completion of the work then in prog- 
ress on the raiiroad, up to the amount of the value of the * * * 
bonds, Montague would relinquish for himself and for ail others, thèse 
bonds to Burgess, which would then become the absolute property of 
the latter." To carry eut this arrangement, the bonds were placed 
by Burgess and Montague, jointly, with the Union Savings Association 
as trustée or bailee (a Missouri corporation) there to remain until com- 
pletion of the work by Burgess, then to be delivered to him upon the 
joint order of himself and Montague. Thereafter, Wilson, as as- 
signée of Burgess, filed suit in the Missouri state court, the savings 
association, railway company, and Montague being défendants therein, 
charging that Burgess had completed the work as agreed, thereby be- 
came entitled to the bonds, and that Montague had ceased to hâve 
any right thereto. The railway company defaulted, the Union Sav- 
ings Association answered offerine to surrender the bonds to the party 
legally entitled thereto. Oswego Township intervened and joined with 
Montague in a pétition to remove the cause, alleging the existence of 
a separable controversy. 

The Suprême Court reversed the judgment upon the ground that 
the cause had been improperly removed, saying : 

"The plaintiff, as hls assignée, claimed that Burgess had complied with and 
completed hls contract, thereby becomlng the owner of the bonds, and entitled 
to their possession ; and that thereafter he assigned hls right, title, and Inter- 
est in the same to the plaintiff, who by his pétition only sought to recover pos- 
session of the bonds. The Union Savings Association, belng the bailee or trus- 
tée of the bonds, was a necessary and indispensable party to the relief sought 
210 F.— 8 
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by tbe pétition, and that défendant, belng a citizen of the same state with 
the plaintifl, there was no rlght of removal on the part of Montague, or of the 
intervening défendant, the Oswego township, on the ground that the Union 
Savings Association was a formai, unnecessary, or nominal party. * * * 

"Oonsidering the nature of the suit and the relief sought thereby, thèse de- 
fendants cannot be treated and regarded as purely formai and unnecessary par- 
ties. The charaeter of the relief sought made the Union Savings Association, 
which occupied the position of a bailee or trustée, a necessary and indispensa- 
ble party. * • * 

"Oonsidering the charaeter of the relief sought by the original bill, and the 
situation of the parties, it cannot be properly said that the whole subject-mat- 
ter of the suit was capable of being fiually deteruiined between the plaintifl!, 
on the one slde, and Montague and the Oswego township, on the other, without 
tlie présence of the Union Savings Association, so as to warrant the removal as 
a separable controversy." 

In Construction Co. v. Cane Creek Township, complainant com- 
menced suit in the United States Circuit Court for the District of 
South Carolina, against Cane Creek township, a citizen of the latter 
state, joining as codefendant Boston Safe Deposit & Trust Company, 
a citizen of Massachusetts, the state of complainant's citizenship. The 
bill averred that bonds of the défendant township had been deposited 
with the défendant trust company, to be delivered to complainant upon 
completion of a certain railroad as agreed; that the road had been 
completed, but that the certificate evidencing such completion was 
wrongfully withheld by the commissioners who were required to ex- 
écute it; that the défendant trust company had and claimed no inter- 
est in the bonds. The prayer was that the défendant township be 
required to specifically perform its agreement by "assenting to the de- 
livery" of the bonds in the hands of the trust company défendant; 
and that the latter be decreed to deliver them to complainant. The 
jurisdiction of the court was challenged because the défendant trust 
company and complainant were of the same citizenship. Such excep- 
tion to the jurisdiction was overruled, and complainant was awarded 
a decree. Obviously, the question presented involved the status of 
the défendant trust company as a party. Mr. Justice Brewer said : 

"The plea to the jurisdiction should hâve been sustained. The substantlal 
object of the suit was to obtaln possession of the bonds. The deposit and trust 
company was the party in possession, and, although it claimed no interest In 
the bonds as against the plaintifC and its codefendant, yet possession could 
not be enforced in favor of the plaintifî except by a decree against it. Where 
the object of an action or suit Is to recover the possession of real or Personal 
property, the one in possession is a necessary and indispensable (and not a 
formai) party. The case of Wilson v. Oswego Township, 151 U. S. 56 [14 Sup. 
et. 259, 38 li. Ed. 70], is décisive on this point." 

In each of thèse cases, it will be observed, the alleged separable 
controversy contained the same fundamental élément and required the 
same détermination essential to the establishment of complainant's 
right, as were involved in the whole controversy. In each, the sole 
question was whether complainant had performed or complied with 
the engagement or condition upon which depended his asserted title 
or right to the possession of the property. True, the party in posses- 
sion disclaimed interest therein or right thereto; this, however, could 
not affect the légal aspect or charaeter of the "controversy" disclosed 
in the bill, but served merely to indicate such party's attitude toward 
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or in the controversy ; and, the nature and scope of a controversy hav- 
ingbeen determined, its separable or removable character calls for 
an inquiry respecting the status of parties in such controversy, and not 
the attitude or course which, having such status, they may elect to take. 

The cases cited on behalf of the appellee, some of which we will 
discuss, are not inconsistent with the views above expressed; but, 
on the contrary, sustain us in the application of the tests to be appHed 
in determining the removabihty of a cause. 

In Geer v.Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 L. Ed. 
1122, cofnplainants, minority shareholders in one of two défendant cor- 
porations, filed a bill in the state court to cancel a conveyance which 
such défendant corporation had made to the other. Both corporations 
were of citizenship diverse from complainants, and removed the cause. 
But the directors of the conveying corporation were made codefend- 
ants and were sought to be charged with the loss and damage sufïered 
by their principal by reason of their tortious conduct. Some of such 
directors were of the same citizenship with one or more of complain- 
ants. This, of course, was fatal to fédéral jùrisdiction unless their 
présence in the controversy relating to annuUing the conveyance be- 
tween the corporations, could be dispensed with. It was held that 
such controversy was separable. Clearly, this was a cause of action 
whose détermination could be accomplished and full relief therein — 
in that controversy — could be granted, without the présence of the 
directors. 

In Wallin v. Reagan (C. C.) 171 Fed. 758, an ejectment suit, the 
plaintifif joined a tenant at will as codefendant with the principal de- 
fendant. The tenant was a citizen of the same state as plaintifï; 
hence, if an indispensably necessary party to the suit, it could not be 
removed. The tenant had appeared and disclaimed interest in the 
lands. The court sustained the removal, observing that the tenant 
was not "anything more than a stakeholder and without real interest 
in the controversy." Now, irrespective of the question whether plain- 
tifif in ejectment must join those who hold lesser estâtes under the 
principal défendant, the assumption that a tenant at will is a "stake- 
holder," and for that reason alone not an indispensable party, is at 
variance with the principles of Wilson v. Oswego Township, and the 
other cases referred to. The same criticism is applicable to Johnston 
Ry. Frog & Switch Co. v. Buda Foundry & Mfg. Co. (C. C.) 148 
Fed. 883. In other words, the circumstance that a défendant is, or 
claims to be, a stakeholder, is not controUing. 

In Fritzlen v. Boatman's Bank, 212 U. S. 364, 29 Sup. Ct. 366, 
53 L. Ed. 551, the question of jùrisdiction was presented upon an 
appeal from the Suprême Court of Kansas. The case, in another 
aspect, was before the Circuit Court of Appeals (135 Fed. 650, 68 C. 
C. A. 288), where the identical question of jùrisdiction was considered 
and determined. Thèse were the f acts : A second mortgagee brought 
suit to foreclose. He joined as codefendant with the mortgagor, a 
first mortgagee, averring priority of his own miortgage and attacked 
the nominally first mortgage as fraudulent and void. The right of 
the first mortgagee (who was of différent citizenship) to remove the 
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cause was sustained upon the ground that the issue of validity of 
his mortgage was separable from the essential cléments comprising 
the issue in forcclosure. The case is an apt illustration of the proper 
application of the tests upon removal of causes. It is pointed eut 
that, when a complainant seeks to foreclose a mortgage, the éléments 
embodied in his case are: his debt; the default of the mortgagor; 
the rank of complainant's mortgage; and satisfaction, either through 
rédemption or sale; that other mortgagees are made parties solely to 
ascertain and adjudicate the question of priority and thereby to fix and 
limit the rédemption right. Therefore those who' hâve or are .charged 
to hâve junior liens are indispensably necessary to enable accomplish- 
ment of this élément of the foreclosure purpose. If nothing further 
is charged, the cause of action or controversy is single and contains 
nothing which is separable from or not germane to the fundamental 
purpose of foreclosure — the latter involves the very idea of deter- 
mining the rank of other liens which are assumed to. be valid. But, 
when the complainant mortgagee charges that, because of fraud or 
other circumstances, the nominally senior mortgage is not only junior, 
but is fraudulent and void, he has injected an élément not embodied 
in the foreclosure purpose. He can and must by his foreclosure bill 
litigate the rank of his own mortgage; but he cannot, as indispensably 
incident to the issue of rank or priority, seek to nullify the mortgagor's 
contracts with other défendants. He cannot, by injecting an issue of 
validity of a defendant's mortgage, seek an adjudication that there is 
no rédemption right because there is no mortgage. His foreclosure 
purpose is accomplished when the rank of his mortgage relatively to 
other valid mortgages — acknowledged to be such — is determined. 
When therefore a defendant's mortgage is charged to be void, when 
it is sought to nullify it as a lien created by the mortgagor, then such 
défendant is made the object of a charge, a party to an issue or con- 
troversy which is not germane to an issue of priority ; and a contro- 
versy arises which is separable therefrom, wholly determinable and 
full relief grantable therein, without the necessary présence of the 
parties to such issue of rank or priority. 

Recurring now to the présent case : Has Moloney in his bill alleged 
anything more than the contract with Cressler and the manner or 
means whereby he seeks to establish performance? The analysis of 
the Boatman's Case suggests, as an analogous situation, if the com- 
plainant second mortgagee therein, instead of alleging that the first 
mortgage is void, had averred that the défendant first mortgagee had 
taken his security with knowledge that the second mortgagee had al- 
ready advanced money to the mortgagor, on the faith of a promise 
that he should hâve a first mortgage ; therefore the nominally first 
mortgage should be reduced to a position of juniority. Under such 
circumstances, no separable controversy would appear ; but the alléga- 
tions would bear merely upon the issue of priority which is indispensa- 
bly involved in the foreclosure purpose. So in the présent case, the 
bill comprehends but a "single cause of action and a single ground of 
relief" (Wilson v. Oswego Township, supra), and, in its légal aspects 
and efifect, the situation presented by the bill is no différent than it 
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would be if Moloney had alleged the contract, payment, or perform- 
ance, and upon the trial had sought to establish such allégations by 
proving the facts narrated in the bill. Every such fact, if established, 
also the resuit of any accounting, is relevant only to the fundamental 
issue of performance. It cannot be doubted that a suit for spécifie 
performance involves as necessary éléments, though not as différent 
or separable controvcrsies, questions respecting the default of one 
party as an excuse for the other's f ailure to perform .as agreed ; that 
it is likewise permissible therein to show the acts of the parties under 
the contract and connected with its subject-matter, as bearing upon 
the right of the one to hâve, or the other to withhold, performance. 
While therefore complainant in the présent case, if he so elected, might 
hâve sued Cressler for damages arising through the latter's breaches, 
and his misrepresentations respecting the subject-matter of the con- 
tract, also for the reasonable value of services rendered as stated, the 
inclusion of thèse matters in the présent bill, for the purpose of estab- 
lishing one of the éléments necessarily comprised within its issues, does 
not bring in a separable controversy. 

It may be added that the allégations just referred to can be ignored, 
and complainant's bill would still stand as one seeking plainly to en- 
force spécifie performance grounded (1) upon the contract, (2) the 
partial payment made, (3) the disputed balance, and (4) complainant's 
willingness to pay whatever sum may be found due — his ofïer to do 
equity. The fact that he has not literally performed by paying the 
full money considération stipulated in the contract does not make the 
bill frivolous, thus justifying the claim that Harris & Co. are fraudu- 
lently joined. In a suit for spécifie performance, an oflfer by com- 
plainant to justify his own nominal default and to show that it is not 
a real default, coupled with an offer to perform as may be adjudged, 
is consonant with equity. 4 Pomeroy, Êq. Jur. 1407. Therefore, ir- 
respective .of the question whether Moloney's claims for recoupment 
are allowed or allowable, Harris & Co., as escrow or bailee, are given 
a status as indispensable parties in the suit for spécifie performance, 
to enable granting the complète relief sought by the bill ; they are in- 
dispensable to the end that complainant may hâve the fruition of the 
decree prayed, if it is awarded. Crump v. Thurber, Wilson v. Oswego 
Township, and Construction Co. v. Cane, supra. 

Some of the défendants who comprise the firm of Harris & Co. 
are citizens of Illinois, the state of complainant's citizenship. The 
cause was therefore not removable by the défendant Cressler. 

The judgment is reversed, with directions to grant the motion to 
remand the cause to the state court. 

On Cross-Appeal. 

PER CURIAM. This is a cross-appeal by Cressler from the decree 
considered in No. 1,912, herewith decided. In view of the conclusions 
reached in that case, the decree is reversed at Cressler's costs, and 
the cause is remanded to the District Court, with the direction to re- 
mand to the state court. 
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NEW YORK, N. H. & H. B. CO. V. VIZVARI. 
(Circuit Court of Appeals, Second Circuit. December 18, 1913.) 

No. 29. 

1. Masteb and Servant (§ 264*) — Injuries to Servant — Assttmed Risk. 

Wliere a rlsk of injury alleged to hâve been assumed by servants was 
one of the ordinary risks of his employment, défendant may take advan- 
tage thereof witliout pleading it; but if the risk was an éxtraordinary 
one, assumption thereof must be pleaded, if relied on, unless the évidence 
to prove snch assumption Is introduced by plaintiff himself. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig, §§ 861- 
876; Dec. Dlg. § 264.» 

Assumption of risk incident to employment, see note to Chesapeake & 
O. E. Co. V. Hennessey, 38 C. C. A. 314.] 

2 Masteb and Servant (§ 204*) — Injuries to Servant — Employers' Lia- 
BiLiTY ACT — Assumed Risk. 

Fédéral Employers' Liabllity Act (Act Conç. April 22, 1908, c. 149, 35 
Stat. 65 [U. S. Oomp. St. Supp. 1911, p. 13221), providing that the em- 
ployé shall not be held to hâve assumed the rlsks in any case where the 
violation by the common carrier of any statute euacted for the safety of 
employés contrlbuted to the employé's injury or death, does not abrogate 
the défense of assumed rlsk, where the injury resulted from a violation 
of a common-law, as distingulshed from statu tory, duty by the master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 544- 
546; Dec. Dig. § 204.*] 

3. Master and Servant (§§ 101, 102*) — Injuries to Servant — Dutt to Fub- 

NisH Tools and Appliances. 

A master owes a duty to his servants to furnish reasonably safe tools 
and appliances, viz., such as will commend themselves to a reasonably 
prudent man as reasonably safe and sultable, and such duty is discharged 
only when the master or its agents whose business it is to supply such 
instrumentallties exercise due care, as well in their purchase orlglnally, 
as in keeping and maintainlng them in such condition as to be reasonably 
safe for use. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 135, 
171, 174, 178-184, 192; Dec. Dig. §§ 101, 102.* 

Duty of railroad companles to furnish safe appliances, see note to Pel- 
ton V. Bullard, 37 C. C. A. 8.] 

4. Master and Servant (§ 208*) — Injuries to Servant — Simple Tools — 

SteeIj Ciiisel. 

A Steel chisel for cuttlng steel railroad rails Is not a simple tool within 
the rule that a servant assumes the risk of the use of the simple tools 
and appliances furnished by the master. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. § 551 ; 
Dec. Dig. § 208.*] 

5. Master and Servant (§ 288*) — Injuries to Servant — Assumed Risk. 

Plaintiff, havlng been directed to use a steel chisel with which to eut a 
Steel rail belieying that the same was not a good chisel and llable to chip, 
complained to his foreman, who informed him that the chisel was good, 
that lie should try it, and that If he did not want to try it he could go 
home. Plaintiff, believing that this meant that he would either hâve to 
use the clilsel or losè his position, started to use it, and during its use 
was injurod by a chip that flew from the chisel and destroyed his eye. 
Belfï that, though plaintiff had knowledge of the danger, his élection to 

•For other cases see same topio & § numbku in Dec. & Am. Digs. 19ÛT to date. & Rep'r Indexes 



NEW TOEK, N. H. & H. E. CO. V. VIZVAEI 119 

use the chisel under such circumstances dld not charge Mm wlth assump- 
tion of the risk of Injury therefrom as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1068-1088; Dec. Dlg. § 288.*] 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Joseph Vizvari against the New York, New Haven & 
Hartford Railroad Company. Judgment for plaintiff, and défendant 
brings error. Afiirmed. 

This action Is brought by an alien, a subject of the Emperor of Austrla, 
against the défendant corporation, a citizen of the state of Connecticut, en- 
gagea in interstate commerce and doing business in the state of New York. 
At the tlme of the commencement of the action the plaintiff was a résident 
of the state of New York, The action is to recover damages for an injury 
suffered by the plaintiff whlle employed by the défendant as a "section hand" 
or laborer on the railroad. The Injury occurred whlle the plaintiff was strik- 
Ing a Steel chisel wlth a sledge hammer for the purpose of cutting a steel 
rail. The chisel and hammer were furnished by the section foreman In charge 
of the défendant. It is claimed that the chisel at the tlme and for a long tlme 
prier thereto was in a defectlve, unsafe, Insecure, and dangerous condition. 
The plaintiff asserts that the chisel was so beaten, used up, and mushroomed 
tliat scales and splinters formed thereon, and that when the chisel was struck 
by the hammer particles of steel were Uable to break off and fiy about wlth 
force and velocity, and that the particles, because of their shape and size, 
could not he detected by the naked eye. He allèges that the danger was not 
fully appreclated by hlm. Whlle the plaintiff was engaged at hls work and 
was striking the head of the chisel wlth the hammer, the chisel being held 
on the rail by another of the defendant's employés, one of the scales, he 
claims, flew offl the chisel and struck him in hls right eye, destroying the 
sight. For the permanent injury thus suffered and for his physical and men- 
tal pain and loss of wages he asked damages In the sum of $15,000. 

Charles M. Sheafe, Jr., of New York City (Frederick J. Moses, of 
New York City, of counsel), for plaintiff in error. 

Rufus M. Overlander (Herbert C. Smyth and Roderic Wellman, 
both of New York City, of counsel), for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
cause cornes hère on writ of error to the District Court of the United 
States for the Southern District of New York to review a judgment 
entered in favor of the plaintiff below for the sum of $5,626.61. The 
judgment is based upon the verdict of a jury in the amount of $5,500 
with interest thereon from the 7th day of November, 1912, to the date 
of the judgment, together with the costs. This judgment was awarded 
to the plaintiff below for injuries received by him while in the employ 
of the défendant below while working for it in repairs upon its tracks 
near Bridgeport, Conn. 

[1] The plaintiff below alleged in his complaint that there was no 
négligence or want of care on his part contributing to the injury. The 
défendant in its answer alleged that, if the plaintiff sustained the injury 
claimed, it resulted to him solely by reason of his contributory negli- 

•For other cases see same topic & § ntimbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gence and lack of care. The défendant did not plead assumptîon of 
risk, but it relied upon it at the trial, and the court left it to the jury 
to say whether the plaintiff assumed the risk of the use of the chisel. 
In considering the necessity and sufficiency of the pleas of assumed 
risk, it is necessary to observe that a différence exists between the as- 
sumption of the "ordinary" risks of the employment and the assump- 
tion of "extraordinary" risks. If the risk is of the former kind, it is 
not incumbent on the défendant to plead it; but, if the risk is of the 
lattcr kind, the rule in some jurisdictions is that, if the défendant de- 
sires to rely upon it as a défense, he must specially plead it. See Labatt 
on Master & Servant, vol. 4, § 1636; Bailey on Personal Injuries (2d 
Ed.) vol. 3, § 851. But in this court the question is controlled by the 
rules which obtain in the state in which the action is tried. Canadian 
Pacific Ry. Co. v. Clark, 71 Fed. 76, 81, 74 Fed. 362, 20 C. C. A. 447. 

Whether in Nevir York the défense needs to be specially pleaded, it 
is not necessary to inquire, inasmuch as where the évidence going to 
prove assumption of risk is given by the plaintiff — as it was in the 
case at bar — it is the rule in New York, and perhaps in ail jurisdictions, 
that the défendant may hâve the benefit of it. White v. Lewiston & 
Y. F. Ry. Co., 94 App. Div. 4, 87 N. Y. Supp. 901, 903. 

[2] The action is based on the Employers' Liability Act passed by 
Congress on April 22, 1908. The act provides that the employé "shall 
not be held to hâve assumed the risks of his employment in any case 
where the violation by such common carrier of any statute enacted for 
the safety of employés contributed to the injury or death of such em- 
ployé." 35 Stat. 66, pt. 1, c. 149, § 4 (U. S. Comp. St. Supp. 1911, p. 
1323). In Central Vermont Ry. Co. v. Bethune, 206 Fed. 868, 124 C. 
C. A. 528, the Circuit Court for the First Circuit held that the section 
cited limited the abrogation of the doctrine of assumed risk to instances 
where the violation of an express statutory duty by the carrier was 
charged. The court said : 

"Tins section by its letter Is clearly Hmlted to a violation of a statute. In 
the case at bar there was no violation of any statute. * • ♦ In order that 
the provision might apply hère, Instead of uslng the words 'violation of any 
statute,' It should hâve been broadened out to cover ail the obligations of a 
carrier required elther by the common law or by statute. * • * " 

In this construction of the statute we concur. And we do not know 
of any statutory provision for the safety of employés which the défend- 
ant violated in furnishing the plaintiff with the chisel which occasioned 
the injury of which he has complained. Whatever the obligation may 
hâve been respecting the chisel, it rested upon the common law and 
wcts not derived from statute. The Employers' Liability Act makes 
the doctrine of assumption of risk inapplicable in certain cases, but is 
without application to the facts of this case. The case is to be decided 
on the principles of the common law. 

[3] The first question to be considered is whether the défendant 
was guilty of a breach of duty to the plaintiff. A master is in default 
as respects his servant unless the appliances furnished are such as 
would commend themselves to a reasonably prudent man. His duty is 
to furnish such instrumentalities as are reasonably safe and sui^able. 
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The Suprême Court of the United States, in Hough v. Railway Co., 
100 U. S. 213, 218, 25 L. Ed. 612, said: 

"The corporation is not to be held as guaranteeing or warranting the abso- 
lute safety, under ail circumstances, or the perfection in ail its parts, of the 
machinery or apparatus which may be provided for the use of employés. Its 
duty in that respect to Its employés Is discharged when, but only when, its 
agents whose business it is to supply such instmmentalitles exercise due care 
as well in their purchase originally, as in keeping and maintaining them in 
such condition as to be reasonably and adequately safe for use by employés." 

The same court in Union Pacific Railway Co. v. Daniels, 152 U. S. 
684, 690, 14 Sup. Ct. 756, 758 (38 L. Ed. 597), found no error in an in- 
struction to the jury which said: 

"The law Is well settled, both hère and in England, our mother country, that 
the employer should adopt such suitable implements and means to carry on 
the business as are proper for that purpose; and where there are injuries to 
its servants, or its workmen, and they happen by reason of improper or de- 
fective machinery or appliances in the prosecution or carrying on the work 
which they are employed to render, the employer is llable, provided he knew, 
or might hâve known, by the exercise of reasonable skill, that the apparatus 
was unsafe and defectlve." 

■ [4] Conceding this to be the law, the défendant claims that the ap- 
pliance furnished by it to the plaintifif is not governed by the law as 
stated because the chisel was a "simple" tool and that the rule gov- 
erning "simple" tools constitutes an exception to that which applies 
to tools in gênerai. The courts are not in ail respects in accord as to 
the master's duty respecting the "simple" tool doctrine. See Labatt 
on Master & Servant (2d Ed.) vol. 3, § 924A. 

It is undoubtedly true that in some cases the courts hâve gone to the 
length of saying that the rule requiring the master to use ordinary care 
in furnishing reasonably safe appliances does not apply where the 
injury was caused by a simple tool. Conceding that to be the case, we 
do not think that a steel chisel used for cutting steel rails is a "simple" 
tool within the meaning of the rule. The testimony of one of the de- 
fendant's witnesses made it évident that such a chisel would be safe or 
unsafe according to the temper of the steel. The witness was asked : 

"If the steel is so hard that It will not mushroom after the strikiug, what 
will be the elïeet on the chisel?" 

He answered: 

"If you make it that way and strike it with a sledge, it is Uable to go 
through some person— the whole head is liable to burst off it" 

He also testified : 

"A very hard steel is brittle. And the striking head Is made softer, so it 
will mushroom instead of splitting. I would not care to work around one 
that would not mushroom, because sdmething would happen." 

And the manufacturer feels it necessary to test his product — from 
three to five or six out of every lot turned out, by striking the chisel 
on the head with a twelve pound sledge 5,000 or 6,000 blows. It will 
not do to assert that chisels of this dangerous character fall within the 
"simple" tool rule, and say that an 'employer putting such instruments 
into the hands of a workman is under no obligations to observe reason- 
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able care in seeing that they are suitable for the purposes for which 
they are to be used. 

[5] The défendant, however, asserts that the injury for which this 
action was brought was one of the risks which the plainliff voluntarily 
assumed, and that therefore the défendant is not Hable even though 
it should be found to hâve been guilty of négligence. We think, for 
reasons already mentioned, that while the défendant did not set up this 
défense in its answer, it can hâve the benefit of the défense so far as 
the plaintifPs évidence discloses an assumption of the risk. 

The plaintiff testified that he objected to the chisel and that his con- 
versation with the f oreman was as follows : 

"I says, Mr. Collins, this is no good chisel. And Mr, Colllns says, that chisel 
is good; to try it. Mr. Collins says, this chisel is pretty good, you try It; 
if you don't want to try it you go home." 

On cross-examination he testified : 

"I was complaining to Collins because the head (of the chisel) was not good. 
And that is what I had in mlnd when I said to Collins, thèse chisels are no 
good." "I was not sure that a pièce would corne off. At the same time, I 
thought some time it might — a pièce fly and kill soniebody." 

Again he testified: 

"And he told me I would hâve to use that chisel or go home and stop work. 
He said if I don't want to work with that chisel I can go and start to go 
home. And I thought he meant I would lose my job if I quit work and did 
not work with that chisel. I was afraid of loslng my job. That is why I 
did so." 

The testimony showed that the plaintiff had been in the employ of 
the défendant for 5% years. 

A servant on accepting employment assumes ail the ordinary and 
usual risks and périls incident thereto. The "ordinary" risks are those 
which are a part of the natural and ordinary method of conducting 
the business and which are often recurring. The "usual" risks are 
those which are common, fréquent, and customary. Every risk which 
is not caused by a négligent act or omission on the part of the employer 
is an ordinary risk. Fortin v. Manville Co. (C. C.) 128 Fed. 642; 
St. Louis Cordage Co. v. Miller, 126 Fed. 495, 61 C. C. A. 477, 63 
L. R. A. 551 ; Patton v. Southern R. R. Co., 82 Fed. 979, 27 C. C. A. 
287. 

But a servant does not assume the extraordinary and unusual risks 
of the employment and he does not assume the risks which would not 
hâve existed if the employer had fulfilled his contractual duties. But 
only those risks are assumed which the employment involves after the 
employer has done everything that he is bound to do for the purpose 
of securing the safety of his servants. Labatt on Master and Servant 
(2d Ed.) vol. 3, §§ 893, 894; Hough v. Texas, etc., R. Co., 100 U. S. 
213, 217, 25 L. Ed. 612; Pantzar v. Tilly Foster Iron Min. Co., 99 N. 
Y. 376, 2 N. E. 24; McGovern v. Central Vermont R. Co., 123 N. Y. 
280, 25 N. E. 373; Illinois Steel Co. v. Bauman, 178 111. 351, 53 N. E. 
107, 69 Am. St. Rep. 316; Severance v. New England Talc Co., 72 
Vt. 181, 47 Atl. 833. As said by the Suprême Court of Vermont: 
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"It Is only such injuries as liave arisen after the exercise of that diligence 
and care on the part of the master that can properly be termed accidents or 
casualties, which the servant has impliedly agreed to risk, and for which the 
master is net liable." Noyés v. Smith, 28 Vt. 59, 65 Am. Dec. 222. 

If the plaintiff did not in his original contract of hiring assume the 
risk growing eut of the defective character of the machinery, tools, 
and appHances which might be furnished him by the défendant, did he 
assume the risk when with knowledge of the defective character of this 
chisel he went to work with it? The earher décisions proceed upon 
the theory that an employé cannot recover from the employer if it 
appears that he continued in the employment with full compréhension 
of the risk from which his in jury resulted. In a leading case (Woodley 
V. Metropolitan District R. Co., 1877 L. R. 2 Exch. Div. 384), Chief 
Justice Cockburn said: 

"If he (the employé) continues to take the benefit of the employment he , 
must take it subject to its dlsad vanta ges. He cannot put on the employer 
terms to which he has now full notice that the employer never intended to 
bind hlmself. It is compétent to an employer, at least so far as civil consé- 
quences are concerned, to invite persons to work for them under circum- 
stances of danger caused or aggravated by want of due précautions on the 
part of the employer, if a man chooses to accept the employment, or to con- 
tinue in it with a knowledge of the danger, he must ablde the conséquences, 
so far as any clalm to compensation against the employer is concerned. 
Morally speaking, those who employ men on dangerous work without doing 
ail in their power to obviate the danger, are highly reprehensible, as I cer- 
talnly think the company were in the présent Instance." 

But the law thus laid down has been superseded in England and in 
its dependencies. It has been at last settled in the English courts after 
prolonged considération and an elaborate discussion in which some of 
the ablest of English judges participated, that the employer is not ex- 
cused from a breach of his duty to the employé unless the évidence dis- 
closes something more than that the servant knew of and compre- 
hended the risk from which the in jury resulted. This doctrine which 
had been announced in a number of cases was finally confirmed by the 
House of Lords in Smith v. Baker (1891) A. C. 325. In the course of 
his opinion in that case Lord Herschell said : 

"I think that, where a servant has been subjected to risk owing to a breach 
of duty on the part of his employer, the mère fact that he continues his work, 
even though he knows of the risk, and does not remonstrate, does not pre- 
clude his recovering in respect of the breach of duty, by reason of the doc- 
trine, volenti non fit injuria, which, in my opinion, has no application to such 
a case." 

And Lord Halsbury in the same case put the matter in this wise : 
"It appears to me that the proposition upon which the défendants must rely 
must be a far wider one than is involved in the maxim, 'Volenti non fit in- 
juria.' I think they must go tb the estent of saying that wherever a person 
knows there is a risk of in jury to hlmself, he debars hlmself from any right 
of complaint if any in jury should happen to him in doing anything which in- 
volves that risk. For this purpose, and in order to test this proposition^ we 
liave nothing to do with the relation of employer and employed. The maxim 
in its application in the law is not limited ; but where it applies it applies 
equally to a stranger as to any one else ; and if applicable to the extent that 
is now insisted on, no person ever ought to hâve been awarded damages for 
being run over in London streets ; for no one (at ail events, some years ago. 
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before the admirable police régulations of later years) couM hâve crossed 
London streets without knowlng that there was risk of being run over." 

In the case of Williams v. Birmingham Battery & Meta! Co., L. 
R. Q. B. Div. J899) vol. 2, pp. 338, 345— a case in the Court of Ap- 
peals — Romer, L. J., said: 

"Many authorities bearlng on the question we hâve to décide hâve been 
clted and discussed. I do not propose to review them. They appear to me to 
establish the following propositions as to the liability at common law of an 
employer of labour. If the employment Is of a dangerous nature, a duty lies 
on the employer to use ail reasonable précautions for the protection of the 
servant. If by reason of breach of that duty a servant sulïers injury, the em- 
ployer is prima f acie liable ; and it is no sufflcient auswer to the prima f acie 
liability for the employer to show merely that the servant was aware of the 
risk and of the non-existence of the précautions vvhich should hâve been 
taken by the employer, and which, if taken, would or might hâve prevented 
the injury. In order to escape liability the employer must establish that the 
, servant has taken upon himself the risk without the précautions. Whether 
the servant has taken that upon himself is a questioi} of fact to be decided 
on the circumstances of each case. In considering such a question, the cir- 
cumstance that the servant has entered into, or coutinued in his employment, 
wlth knowledge of the risk and of the absence of précautions is important, 
but not necessairly conclusive, against him." 

A recovery was allowed in the above case although the injury was 
occasioned by the failure of the employer to furnish proper appliances. 
The deceased workman had the same means of knowing the dangerous 
risk he was exposing himself to as his employer had and he actually 
knew it was dangerous. 

In Beven on Négligence (3d Ed. 1908) p. 620, the law is stated as 
f ollows : 

"Whether continued working In circumstances of danger amounts to an ac- 
ceptance of the risk or not, is now settled to be a question of fact that must 
not be withdrawn from the jury." 

In this country it seems to hâve been generally taken for granted by 
our courts that the earlier English doctrine was correct. See Labatt on 
Master & Servant (2d Ed.) vol. 1, p. 988, The Suprême Court of Mas- 
sachusetts has recognized the latter doctrine of the English courts as 
expressed in Smith v. Baker, supra, as "a just and reasonable doctrine." 
That court in Mahoney v. Dore, 155 Mass. 513, 30 N. E. 366, said: 

"But in a much larger class of cases it (the assumption of the risk) is a 
question of fact, when one has been injured by reason of an exposure which 
he knew involved some risk, whether he voluntarily took the risk of the in- 
jury which he received. The question divides itself into two parts : First, 
whether he understood and appreciated the risk, which is sometimes a ques- 
tion of law and sometimes a question of fact ; secondly. If he appreciated it, 
whether he assumed it voluntarily or acted under such an exigency, or such 
an urgent call of duty, or such constraint of any kind, as, in référence to the 
danger, deprives his act of its voluntary character. He may reluctantly, so 
far as the danger is concerned, and under extraneous pressure which amounts 
almost to compulsion, expose himself to a danger which originates in an- 
other's fault, and under such circumstances it cannot be said that he assumes 
the risk voluntarily. « * * The tendency of récent décisions is to hold 
that, in regard to dangers growing out of the master's négligence, which are 
not covered by the implied contract between the master and servant when the 
service was undertaken, it is a question of fact whether a servant who works 
on appreciating the risk assumes it voluntarily, or endures it because he feels 
constrained to." 
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In Fitzwater v. Warren, 206 N. Y. 355, 99 N. E. 1042, 42 L. R. A. 
(N. S.) 1229 (1912) the New York Court of Appeals has decided that, 
where a master fails to comply with the requirements of a statute for 
the protection of his servants, it cannot be held as a matter of law that 
the servant, by knowledge of such failure, assumes the risk caused by 
the master's violation of the law. The case of Knisley v. Pratt, 148 
N. Y. 372, 42 N. E. 986, 32 L. R. A. 367, asserting a contrary doctrine, 
is overruled. In the opinion in Fitzwater v. Warren, supra, Chief Jus- 
tice Cullen said : 

"Tliere seeins, at the présent day, an effort by constitutional amendment to 
render a master llable to his employé for injury received in his employment, 
though the master has been guilty of no fault whatever, and I feel that such 
effort is in no small measure due to the tendency evinced at times by the 
courts to relieve the master, though concededly at fault, from liability to his 
employé on the theory that the latter assumed the risk of the master's fault." 

We confess we do not see any adéquate reason for making any dis- 
tinction between an obligation imposed by the common law and one im- 
posed by statute and holding that if with knowledge of the defect one 
continues to work with a defective instrument furnished him in viola- 
tion of a common-law obligation, he assumes the risk as matter of 
law but if the defective appliance is furnished in violation of statutory 
obligation he does not as matter of law assume the risk even though 
he had knowledge of the risk arising from the master's failure to com- 
ply "vith the statutory requirement. It almost seems that any such dis- 
tinction is fanciful and contrary to common sensé. We do not under- 
stand that the New York court asserts that any such distinction exists. 

The attention of the court has been called to Southern Pacific Co. v. 
Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391. That case in- 
volved the right of a railroad employé to recover for an injury in an 
attempt to couple a car to a train. In attempting to make the coupling 
he put his foot into an unblocked frog at the switch. He had been 
warned at the time not to put his foot into the frog as it would be 
caught if he did so. He disregarded the warning, put his foot into the 
frog from which he was unable to extricate it, and was killed. The 
Suprême Court of the United States held that as matter of law he 
could not recover as he had been guilty of contributory négligence and 
that the jury should hâve been instructed to find in the defendant's fa- 
vor. The court said : 

"It was not preiended in the présent case that the frog in which Seley had 
put his t'oot was détective or out of repair. The contention solely is that there 
is another forni of frog, not much used, and which, if used by the défendant, 
migbt hâve prevented the accident." 

That case differs in every essential respect from the case at bar. In 
that case the appliance was not out of repair and the risk incident to its 
use was simply the "ordinary" risk which the servant assumed when 
he entered the employment. In the case at bar the appliance used was 
alleged to hâve been out of repair and the risk assumed was, if the allé- 
gation was correct, one of the "extraordinary" risks which was not 
assumed when the plaintiff entered the employment and which it would 
be necessary for the défendant to prove that the plaintiff voluntarily 
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assumed thereafter. Moreover, in the case at bar the plaintiff had 
'complained of the appliance and only continued in its use after as- 
surance from his superior that it was ail right and that he was to go 
on or lose his job. 

In Texas & Pacific Ry. Co. v. Archibald, 170 U. S. 665, 672, 18 Sup. 
Ct. 777, 779 (42 L. Ed. 1188), the court in referring to the rule that the 
servant does not assume the risk arising from the neglect of the master 
to furnish appliances f ree from def ects, goes on to say : 

"An exception to this gênerai rule is well established, which holds that 
wbere an employé receives for use a defectlve appliance, and with knowledge 
of the defect continues to use it witliout notice to the employer, he cannot re- 
cover for an injury resulting from the détective appliance thus voluntarily 
and negligently used." 

That principle does not govern the case at bar. In this case the 
servant gave notice of the defect and continued at work under spécifie 
orders, and what we hold is that the question whether he voluntarily 
and negligently continued to use the def ective appliance was a question 
for the jury. The question whether, under such circumstances as ex- 
isted in this case, it was for the court or for the jury to détermine 
whether he voluntarily and negligently continued to use the appliance, 
was not determined nor discussed in the Texas & Pacific Ry. Co. Case, 
supra. So in Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, 191 U. 
S. 64, 68, 24 Sup. Ct. 24, 25 (48 L. Ed. 96), the court said : 

"In other words, Jf he (the servant) knows of a defect, or it is so plainly 
observable that he may be presumed to know of it, aud continues in the mas- 
ter's employ without objection, he is taken to hâve made his élection to con- 
tinue in the employ of the master, notvi'ithstanding the defect, and in such 
case cannot recover." 

In that case the assumption of risk was left to the jury. 

We know of no décision in the Suprême Court of the United States 
or in this circuit which requires us to hold that on such a state of facts 
as exists hère the court should say as matter of law that the plaintiff 
is not entitled to recover and that the jury should hâve been so in- 
structed. Courts hâve in some cases, as it appears to us, overempha- 
sized the doctrine of assumption of risk and underemphasized the duty 
of eraployers to furnish safe appliances to their employés. Some of 
the théories which courts hâve advanced hâve led to conclusions the jus- 
tice of which as respects the relation of master and servant bas not 
commanded gênerai assent. For courts to assume as matter of law 
that one voluntarily assumes the risks involved in continuing to work 
with unsafe appliances furnished by the master, rather than lose his 
employment and subject himself to the conséquences which are apt to 
ensue from the loss of his position, seems to us a harsh and unwise 
doctrine. It assumes that physical compulsion is the only coercion 
which a court of justice can recogniie. At a time when enlightened 
States in Europe and America are enacting Employers' Liabihty L,aws 
and Workmen's Compensation Acts to modify established principles of 
the law which are now thought to be unsuited to existing économie 
and social conditions, the courts should be careful not to fall into the 
error of assuming as matter of law what is far more properly matter 
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of fact. The question of négligence is generally a déduction of fact 
from other facts and not a conclusion of law. It is not a question of 
law unless the statute or the décisions of the courts hâve established a 
definite rule of conduct for a given situation. Thus if the law of a 
particular jurisdiction establishes the rule that one approaching a rail- 
road track "must stop, look, and listen," and one in disregard of the 
rule undertakes to cross the track and is injured, there is nothing to 
submit to the jury. Négligence in such a case is a matter of law, and 
the question of whether his conduct evinced a want of prudence and 
discrétion cannot be submitted to the jury. The question must go to 
the jury where the facts are in dispute or where fair minds might draw 
différent conclusions from the facts as disclosed by the évidence. 
Thompson on Négligence, §§ 429, 430. And so in référence to assump- 
tion of risks, where an employé has knowledge of a defect or danger 
and calls, as in this case, the attention of the employer or his représenta- 
tive to it, and is ordered to go on with the work, the question should 
go to the jury to say whether the danger was so manifest that a person 
of ordinary prudence and caution would hâve incurred it and also 
whether the risk was imminent. 

Where the facts are clearly established and the conclusion to be 
drawn from the facts is a matter which cannot reasonably be the sub- 
ject of any doubt or controversy, the question of négligence is for the 
court and not for the jury. It is only where the facts are such that 
ail reasonable men must draw the same conclusion from them that the 
question is for the court. Grand Trunk R. Co. v. Ives, 144 U. S. 408, 
417, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Patton v. Texas, etc., R. Ce, 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. The doctrine of the Su- 
prême Court of the United States is that the trial court is bound to 
submit the case to the jury unless a recovery is impossible upon any 
view that can be properly taken of the facts which the évidence tends 
to establish. Dunlap v. Northeastern R. Co., 130 U. S. 649, 9 Sup. 
Ct. 647, 32 L. Ed. 1058; Kane v. Northern, etc., R. Co., 128 U. S. 91, 
9 Sup. Ct. 16, 32 L. Ed. 339. 

The question of négligence where the facts are undisputed seems to 
hâve sometimes been regarded as one of law. But this is believed to 
be a radically unsound view of the matter. 

On the facts disclosed in this case we are not prepared to say that 
ail reasonable men would reach the same conclusions. 

The questions involved are not questions of law for the court, but 
questions of fact for the jury. It was for the jury to say whether the 
défendant was négligent in furnishing this chisel to the plaintiff, and 
whether the plaintifï voluntarily assumed the risks incident to its use, 
and whether those risks were imminent and such that no man of ordi- 
nary prudence would encounter them. 

We find no error in the charge given to the jury. 

The judgment is affirmed. 

WARD, Circuit Judge (dissenting). I fînd myself unable to concur 
in the opinion of the court. The sole question for considération is 
whether the plaintifï assumed the risk of what injured him. The law 
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itself writes into the contract between master and servant that the 
servant shall assume the ordinary risks of the employment he enters. 
A chisel is a tool in ordinary use in the maintenance of ail railroads. 
Its use nécessitâtes the spreading and abraiding of the head. Indeed, 
it would be proof that the métal was unsuitable if this did not happen. 
Splinters frequently fly ofif when the chisel is struck by the hammer. 
Ail thèse things the plaintiiï knew. He had used such chisels for over 
five years and testified as follows: 

"Q. And wtien you say the head was no good, you meant a pièce mlght fly 
off when it was struck ; was that what you were complaining about? A. I 
was not sure that a pièce would corne off. At the same time, I thought some 
time it might, a pièce fly and kill somebody. And I thought it might fly ofl:, 
and that is the reason I coraplalned to Collins. 

"Q. And you had seen other chisels used that, after being used during the 
day had frayed off and bent over on the top and had broken off this way, 
hadn't you? A. I did not see it. 

"Q. You never saw any other chisel bent over llke this 7 A. Yes, I did, 
many of them. 

"Q. And did you never see a pièce fly off and break off, or a chisel from 
which a pièce had broken off? A. I did see that many times more, but it did 
hit nobody. It might hit somebody on the leg or fall on the ground. And I 
had seen that happen often, and when I say this chisel had a head bent over 
like that, and I complalned of it, I had in mind that pièces might fly off this 
chisel the same as they had from others. Collins told me to use the same 
chisel, because it was a chisel that was good for use; beeause the point was 
not Sharp to be used; they told me to use this chisel. And he told me I 
would hâve to use that chisel or go home and stop work ; he said if I don't 
want to work with that chisel I can go and start to go home. And I thought 
he meant I would lose my job if I quit work and did not work with that chisel. 
I was afraid of losing my job. That is why I did so. 

"Q. And you thought this pièce might fly off? A. I thought It would fly 
off, but I was not sure it would. And I went on and worked rather than 
lose my job. After this accident, this thing struck me in the eye; it hurt 
me so much that I did not know what to do with myself." 

If he had continued to use the chisel because he relied upon the judg- 
ment of the foreman as better than his own or because the foreman 
had led him to believe that another chisel would be substituted, there 
might hâve been a question for the jury. But he states explicitly that 
he continued to use the chisel rather than quit. I could understand a 
case being sent to the jury in which the only knowledge the injured 
servant had of the particular thing which injured him was that imputed 
to him as matter of law, because he assumed the ordinary risks. But 
where the servant actually knew and appreciated precisely what the 
particular danger was, as in this case, before he used the thing which 
injured him, it seems to me there is no question for the jury. What 
was there for them to find ? Could they, in the face of the plaintiff's 
own testimony, hold that he did not know and did not appreciate the 
risk ? Or could they say that he continued to strike the chisel for some 
other reason than the one he himself gave? 

I think the motion to direct a verdict in favor of the défendant 
should hâve been granted. 
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In re BACON. 
(Circuit Court of Appeals, Second Circuit December 9, 1913.) 

No. 11. 

1. Pledges (§ 11*) — Requisites— Delivekt of Pledged Peopebtt. 

Under both the civil and the common law it is necessary to the va- 
lidity of a pledge that possession of the pledge be dellvered to the 
pledgee or to some one for him ; such delivery being of the very essence 
of the contract. 

[Ed. Note.— For other cases, see Pledges, Cent Dlg. §§ 28-35; Dec. Dig. 
§ 11.*] 

2. Bankeuptct (§ 288*)— Bbcovebt op Assets— Adverse Claim— Jueisdiction. 

Where, In a proceeding by a bankrupt's trustée to recover corporate 
stocks alleged to belong to the bankrupt, but in the hands of a bank, 
another bank clalmed a lien on the stock under a pledge contract between 
itself and the bankrupt, and the trustee's pétition was framed on the 
theory that the latter had valid clalms secured by the stocks, the Inter- 
est of the bank was adverse to that of the trustée and could not be 
determlned by summary proceedings in the bankruptcy court over Its pro- 
test. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

3. Bankeuptct (§ 288*) — Eecovebt op Assets — Adveese Claim — Jtjeisdic- 

TioN — Consent. 

Summary proceedings havlng been Instituted by a bankrupt's trustée 
to recover corporate stock on vehich a bank clalmed a lien as pledgee, 
the bank objected to the court's jurlsdlction and flled a statement of its 
claims. When ordered to do so, It introduced some évidence in support 
of such clalms, but throughout the whole proceeding and at every op- 
portunity inslsted that the court had no jurlsdlction. HeU, that the 
flling of such statement did not operate as a consent to a détermination 
of the bank's rights in summary proceedings in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. § 288.*] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of New York. 

In the matter of the bankruptcy of Francis Bacon. Pétition by 
George E. Zartman, as bankrupt's trustée, for review of order (196 
Fed. 986) reversing a ref eree's order directing the surrender of certain 
stocks held by a bank to the trustée on his payment of a lien amount- 
ing to $498.82. Affirmed. 

See, also, 205 Fed. 545. 

Francis Bacon was adjudged a bankrupt on May 4, 1904. Prlor to that ad- 
judication, and on February 20, 1899, he had pledged to the Eschange National 
Bank of Seneca Falls, N. Y., as collatéral security for the payment of certain 
obligations of hls held by the bank, 461 shares of the stock of the Waterloo 
Wagon Company and 253 shares of the stock of the First National Bank of 
Waterloo. On February 15, 1902, while thèse stocks were still held by the Ex- 
change National Bank, he transferred the same stocks to the First National 
Bank of Waterloo as collatéral security for the payment of certain obUgations 
held by that bank. 

On August 22, 1910, the trustée In bankruptcy petitioned the référée for an 
order requiring the pledgees to show cause why they should not prove their 
liens, and why the trustée should not pay to them the respective amounts due, 

•For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
210 F.— 9 
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and redeem gnch stocks and securities. The Seneca Falls Bank appeared, and 
waived its lien on the stocks. The First National Bank challenged the juris- 
dletion of the court, claimed tltle to the stocks, and asserted Its right to hâve 
the controversy determined In a plenary action. The objection made by the 
First National Bank to the jurlsdiction was overruled. Under the direction 
of the référée to proceed, the First National Bank offered proof in support of 
Its claims against the tankrupt, whleh claims aggregated $17,836.20. The réf- 
érée only rëcognized a lien to the amount of $498.82 and on the 28th day of 
July, 1911, made an order that upon the payment of $498.82, with interest on 
$451.22 from the 28th day of July, 1911, to the date of payment by the trustée 
in bankruptcy, the First National Bank should surrender the stocks and deliver 
to the trustée a discharge of ail Its claims against the stocks and pay over ail 
dividends which had accumulated upon the stocks since the date of the adjudi- 
cation of bankruptcy. The référée also found as a matter of law that the ti- 
tle was not in the First National Bank but was in the trustée. The bank took 
the matter for review to the District Court for the Western District of New 
York. That court reversed the décision of the référée and dismlssed the péti- 
tion of the trustée in bankruptcy for want of jurlsdiction. 

George E. Zartman, of Waterloo, N. Y., for petitioner. 
Bacon & Huff, of Waterloo, N. Y. (W. Smith O'Brien, of Geneva, 
N. Y., of counsel), for défendant. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). A trus- 
tée in bankruptcy cornes into this court asking to hâve reviewed the ac- 
tion of the District Court which reversed an order of the référée on 
the ground that the latter acted without jurisdiction in entertaining 
summary proceedings against an adverse claimant. 

The contract made by Francis Bacon and the First National Bank 
refers to the fact that the said Bacon has deposited with the Exchange 
Bank certain stocks which are specifically set forth, and then continues : 

"The said Francis Bacon hereby agrées with the First National Bank of 
Waterloo that the said certiflcates of stock above named are transferred to and 
may be held by the sa'd First National Bank of Waterloo as a continuing col- 
latéral security for ti payment to It of any indebtedness or Uability of any 
kind, absolute or contingent now exlstlng or that may hereafter esist, arise, 
accrue or be contracted on the part of the Waterloo Wagon Co., Limited, or 
himself, to said bank and said shares of stock upon their surrender by the Bx- 
change National Bank shall be deposited with the said First National Bank of 
Waterloo." 

There is no évidence that the Exchange Bank ever agreed to surren- 
der the stocks to the National Bank or to hold the stocks in trust for it. 
The National Bank has at no time had the certificates of stock in its 
possession. The agreement seems to be nothing more than an agree- 
ment that, when the Exchange Bank surrendered the certificates to 
Bacon, they would be deposited by him with the National Bank as se- 
curity for debts due to it from Bacon. In Re Sheridan (D. C.) 98 
Fed. 406, where an agreement to pledge was made more than four 
months prior to the filing of the pétition, but there had been no con- 
summation of the agreement by the making of the pledge until a few 
days before the pétition was filed, it was held that the pledgee's title 
did not attach until the goods were actually in his possession, and there- 
fore the transfer was preferential and vOidable. 
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[ 1 ] Under both the civil and the common law ît is necessary to tHe - 
validity of a pledge that the possession of the pledged property be de- 
livered to the pledgees or to some one for him, and delivery is the 
very essence of the contract. While delivery may be made to a third 
person to hold for the pledgee, such third person must know of the 
agreement and accept the obligation it imposes. Lanaux's Succession, 
46 La. Ann. 1036, 15 South. 708, 25 L. R. A. 577. It appears that this 
agreement, as originally drawn, did not conform to the actual agree- 
ment of the parties, and a suit was commenced in the Suprême Court 
of New York to reform it, and a decree was entered, reforming it. 
The case was affirmed in the Appellate Division, and in the course of 
its opinion that court said the agreement amounted to a valid pledge 
of the stocks, and that, while delivery of possession of property was 
ordinarily essential to the making of a pledge, yet in the case of stock 
no delivery of possession was necessary, and that a pledge of property 
not capable of manual delivery might be created by written transfer. 
First National Bank of Waterloo v. Bacon, 113 App. Div. 612, 614, 
98 N. Y. Supp. 717. What the court said as to the validity of the 
pledge and as to the duty of the National Exchange Bank to deliver the 
stocks to the First National Bank would seem to bave been purely obi- 
ter dicta. The action, as the court itself remarked, was "merely to re- 
form the contract, not to establish any indebtedness thereunder. That 
will be determined in another action." Agreement to give a pledge is 
as readily reformable as an agreement creating the pledge. The case 
was taken to the Court of Appeals, which affirmed without an opin- 
ion (189 N. Y. 533, 82 N. E. 1126). It was carried to the Suprême 
Court of the United States (Zartman v. First National Bank, 216 U. S- 
134, 30 Sup. Ct. 368, 54 h. Ed. 418), which also affirmed it. The only 
question which the Suprême Court of the United States considered 
was whether the jurisdiction of equity to reform a written contract 
made prior to a pétition in bankruptcy was suspended by the bank- 
ruptcy law, and it was ansvv^ered in the négative. The courts bave 
held that an agreement, even though in writing and under seal, that 
certain stocks and bonds of the debtor shall be collatéral security for 
a debt due the creditor does not amount to a pledge of the stocks in 
the absence of a delivery. Seymour v. Hendee (C. C.) 54 Fed. 563; 
Robertson v. Robertson, 186 Mass. 308, 71 N. E. 571 ; Atkinson v. 
Poster, 134 111. 472, 25 N. E. 528; Lanaux's Succession, 46 -La. Ann. 
1036, 15 South. 708, 25 L. R. A. 577; Vanstone v. Goodwin, 42 Mo. 
App. 39 ; 31 Cyc. 807. But we are not required to pass on that ques- 
tion in this case. 

[2] It is enough to know that the First National Bank claims that 
under the law of New York it bas a lien on thèse stocks as a security 
for debts due from Bacon to it. The trustee's pétition was framed 
upon the theory that the bank had valid claims secured by thèse stocks. 
The bank has been throughout asserting an adverse claim and that 
its right in the stocks has been established by the New York courts. 

It seems to hâve been at one time a favorite opinion of référées that 
the moment a man was declared a bankrupt ail questions relating to his 
property and crédits came within the exclusive province of the bank- 
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ruptcy courts, and that they could bring any person who contested with 
the assignée disputed rights of property or of contracts into the 
bankruptcy court under an order to show cause and there force a settle- 
ment of his claim in a summary way. But in Eyster v. Gaff, 91 U. S. 
521, 525 (23 L. Ed. 403), the Suprême Court, in alluding to this prév- 
alent practice of référées, said, "This court has steadily set its face 
against this view." 

The right of a trustée in bankruptcy to bring suit dépends upon 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]). 

Section 23a of the act confers upon United States Circuit Courts 
jurisdiction of ail controversies at law and in equity between trustées 
as such and adverse claimants concerning property claimed by the 
trustées in the same manner and to the same extent only as though 
bankruptcy proceedings had~not been instituted and such controversies 
had been between the bankrupts and such adverse claimants. In insti- 
tuting the présent proceedings, the trustée was not acting under this 
provision. 

Section 23b provides that suits by the trustée shall only be brought 
or prosecuted in the courts where the bankrupt, whose estate is being 
administered by such trustée, might hâve brought or prosecuted them 
if proceedings in bankruptcy had not been instituted unless by consent 
of the proposed défendant, except suits for the recovery of property 
under section 60, subd. "b", and section 67, subd. "e." As the proceed- 
ing which the trustée in this case instituted against this défendant was 
without his consent and over his emphatic objection, the proceeding, 
in order to be maintained, should fall either within section 60, subd. 
"b," or section 67, subd. "e." 

Section 60, subd. "b," however, relates to préférences given by a 
bankrupt and grants concurrent jurisdiction to the state and bank- 
ruptcy courts of suits to set aside such préférences and give the prop- 
erty to the trustée. And section 67, subd. "e," relates to conveyances, 
transfers, or assignments of property made or given by a bankrupt 
within four months prior to the filing of the pétition in bankruptcy 
and with intent to hinder, delay, or defraud creditors, and it gives to the 
bankruptcy and state courts concurrent jurisdiction of suits brought by 
the trustée to recover property so transferred. Neither of thèse pro- 
visions has any relation whatever to the présent proceeding. 

Section 70, subd. "e," authorizes trustées to avoid any transfer which 
any creditor of the bankrupt might hâve avoided, and gives to the 
bankruptcy and state courts concurrent jurisdiction. The trustée in 
the présent proceeding is not seeking to avoid any transfer, nor is he 
alleging any fraud in the transactions between the bankrupt and the 
défendant bank. The District Court fell into error in supposing that 
the proceeding before the référée was under this provision. It has no 
application whatever to such a proceeding as the one under considéra- 
tion. 

Neither do we think that the trustée is proceeding under gênerai 
order 28 (89 Fed. xi, 32 C. C. A. xxviii). That order régulâtes the 
manner in which a trustée, who admits an indebtedness, may get au- 
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thority from the bankruptcy court to settle with a secured créditer. As 
the trustée is not admitting the indebtedness the bank claims and ask- 
ing authority to settle it, the order is without any appHcation to this 
proceeding. 

We find nothing in the act, therefore, which justifies the course which 
has been pursued. What the trustée sought to do was to compel the 
bank to submit to the bankruptcy court for adjudication, in a summary 
proceeding, the adverse claims of the bank. This the trustée could 
not do without the bank's consent. 

It was repeatedly held under the Bankruptcy Act of 1867 (Act March 
2, 1867, c. 176, 14 Stat. 517) that the right of an assignée in bankruptcy 
to assert a title to property which the bankrupt had transferred to a 
third person prior to his bankruptcy, and which such third person 
claimed adversely to the assignée, could only be asserted in a plenary 
suit and not by summary proceedings, notwithstanding the déclaration 
in the act that the jurisdiction in bankruptcy should extend "to the col- 
lection of ail the assets of the bankrupt," and to "ail acts, matters and 
things to be donc under and in virtue of the bankruptcy" until the 
close of the proceedings in bankruptcy. Eyster v. Gaff, 91 U. S. 521, 
23 L. Ed. 403 ; Marshall v. Knox, 16 Wall. 551, 21 L. Ed. 4SI ; 5 Cyc. 
250, note 68. And in 1900 the Suprême Court of the United States 
decided in Bardes v. Hawarden First National Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175, that under the act of 1898 no juris- 
diction existed in the United States bankruptcy courts over adverse 
claimants, and such suits could only be brought in the state courts or, 
in case of diversity of citizenship, in the United States Circuit Courts. 
Since the bankruptcy courts exercised no jurisdiction at ail over ad- 
verse claimants, they could exercise none by summary proceedings. 
See Remington on Bankruptcy, vol. 1, § 1653. Then in 1903 Congress 
amended the act and conferred jurisdiction on the bankruptcy courts 
over suits instituted by trustées to recover property or the proceeds 
of property transferred in fraud of creditors, including payments in 
money or property to preferred creditors. The additional jurisdiction 
then conferred was not to be exercised by summary process but by 
regular plenary action. So that the summary jurisdiction was not 
enlarged by that amendment, and the law as to summary proceedings 
was left precisely as it had existed prior to the amendment. It is not 
important now to inquire whether the Amendatory Act of 1910 (Act 
June 25, 1910, c. 412, 36 Stat. 838 [U. S. Comp._ St. Supp. 1911, p. 
1493]) had any effect upon the summary jurisdiction of the bank- 
ruptcy court, as that act expressly provided that it "should not apply to 
bankruptcy cases pending when" it took effect, and the case of Francis 
Bacon was pending in the bankruptcy court at that time and so was 
not affected by it. The law is that if the claims are adverse the claim- 
ants are entitled to be heard in a plenary suit, but if the claims are 
not adverse they may be summarily adjudicated in the bankruptcy 
courts. See 5 Cyc. 250. The District Courts can only entertain juris- 
diction to recover and coHect debts brought by a trustée against a third 
person when it appears that the défendant has consented thereto. 

The intention of Congress was that the bankruptcy court should 
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control the trustée, settle his accounts, and order the distribution of 
the moneys in his hands, and in respect to such matters the jurisdiction 
of the fédéral courts was made exclusive. But it was not intended that 
the bankruptcy court should assume the burden of ail litigations which 
might be necessary in the collection of the assets of a bankrupt. The 
policy of Congress evidently was to give to the bankruptcy courts the 
narrowest and to the state courts the amplest control over proceedings 
for the recovery of property claimed to belong to the estate of the 
bankrupt. The courts of bankruptcy hâve full power by summary 
proceedings to détermine ail disputes relating to the title of property 
which is in the possession of the court. \¥hitney v. Wenman, 198 U. 
S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; White v. Schloerb, 178 U. S. 
542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. It is also true that such 
courts hâve jurisdiction to recover property belonging to the bank- 
rupt's estate and which is in the possession of a naked bailee or agent 
who has no claim of title as against the trustée. Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. But the pending pro- 
ceeding was not instituted upon any such theory. The pétition recog- 
nizes the existence of a valid lien and seeks to redeem therefrom. 

The courts of bankruptcy undoubtedly hâve a right to ascertain 
whether, in a particular instance, the claim asserted is an adverse claim 
existing at the time the pétition is filed. If it be ascertained by proper 
inquiry that a real adverse claim exists, no matter how ill supported it 
may appear to be, a court of bankruptcy cannot summarily décide as to 
the validity of the claim. Collier on Bankruptcy (5th Ed.) p. 268; 
Louisville Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 
L. Ed. 413; In re Teschmacher & Mrazay (D. C.) 127 Fed. 728; In 
re Davis (D. C.) 119 Fed. 950; In re Kane (D. C.) 131 Fed. 386. 

That a trustée takes the property of a bankrupt subject to ail sub- 
sisting and valid liens, incumbrances, or equities, whether created by 
opération of law or by the act of the bankrupt, is not subject to question. 
Yeatman v. New Orléans Savings Institution, 95 U. S. 764, 24 h. Ed. 
589; Jérôme v. McCarter, 94 U. S. 734, 24 E. Ed. 136; Donaldson v. 
Farwell, 93 U. S. 631, 23 L. Ed. 993. The act of 1867 specifically pro- 
vided for the rédemption of property pledged. The act of 1898 does not 
in spécifie words authorize the rédemption of such property, but such 
authority is imphed under authority to "cause the estâtes of bankrupts 
to be collected, reduced to money and distributed." The bankruptcy 
court has jurisdiction to redeem the property of the bankrupt from 
liens if there be no controversy over the amount due and no adverse 
interest. Remington on Bankruptcy, § 1870. But it cannot acquire 
jurisdiction over adverse claimants in possession, nor can it litigate con- 
troversies with them in such proceedings. A pétition to redeem is in 
the nature of an appHcation to the bankruptcy court for its permission 
to pay ofï an uncontroverted lien. And if it appears that no adverse in- 
terest is asserted, the bankruptcy court under a pétition to redeem has 
a right to summarily order the surrender of the property. Remington 
on Bankruptcy, § 1871. But the proceedings before the référée in this 
case disclosed the fact that a serions dispute exists between the trustée 
and the bank as to the extent of its claims; the référée rejecting the 
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greater part of them. Under such circumstances the validity of the 
claims cannot be disposed of in a summary proceeding in the bank- 
ruptcy court without the consent of the adverse claimant. 

[3J The trustée does not deny that the First National Bank is an 
adverse claimant, but he allèges that the bank waived its objection 
to the jurisdiction by denying material allégations of the pétition and 
by making affirmative allégations after its objection to the jurisdiction 
had been overruled. The bank dénies that it ever pleaded to the merits. 
What it did was to file a statement of its claims and, when ordered 
to do so, introduced some évidence in support of its claim, but it was 
throughout the whole proceeding and at every opportunity insisting 
that there was no jurisdiction. We are satisiied that the bank never 
waived its objection to the jurisdiction. In Foster's Fédéral Practice 
(5th Ed.) vol. 2, § 609, that learned writer states the law as follows : 

"The bankruptcy act by implication gives the courts of bankruptcy jurisdic- 
tion over suils by the trustées 'by consent of the proposée défendant.' Consent 
Is glven to the jurisdiction of a court of bankruptcy in summary proceedings 
against an adverse claimant, by his appearance and answer to the merits with- 
out ralsing the jurisdlctional objection, but not when he joins in the same an- 
swer an objection to the jurisdiction wlth a défense upon the merits." 

This statement of the law is fully justified by the décision of the 
Suprême Court of the United States in Wood v. Wilbert, 226 U. S. 
384, 33 Sup. Ct. 125, 57 L. Ed. 264, overruling Sheppard v. Lincoln 
(D. C.) 184 Fed. 182. We think it effectively disposes of the pretense 
that the question of jurisdiction has been waived. 

The order of the District Court reversing the décision of the référée 
and dismissing the pétition of the trustée for want of jurisdiction is 
affirmed, with costs. 



MURPHY V. MILFORD, A. & W. ST. RY. CO. (two cases). 

(Circuit Court of Appeals, First Circuit. November 14, 1913.) 

Nos. 1,026, 1,027. 

Appeal and Ekroe (i 642*) — Insufficient Bill of Exceptions — Disposition 
OF Cause. 

The rule applled that the Circuit Court of Appeals cannot remodel a 
bill of exceptions which Is détective, but can only afflrm or reverse the 
judgment, and will reverse and romand for a new trial where justice to 
elther party requires it. Roemer v. Simon, 91 U. S. 149, 23 L. Ed. 267, 
distinguished. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. § 642.*] 

In Error to the District Court of the United States for the District 
of Massachusetts; Francis C. Lowell, Judge. 

Actions at law by John F. Murphy and by Rosella Murphy against 
the Milford, Attleboro & Woonsocket Street Railway Company. Judg- 
ment for défendant, and plaintiffs bring error. On motion in each 
case to dismiss writ of error. Denied. 

See, also, 210 F ed. 137. 126 C. C. A. 651. 

•For othar cases see same topic & § numebk in Dec. & Am. Dlgs. 1307 to data, & Rep'r Indexe» 
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Francis I. McCanna, of Providence, R. I. (John Louis Sheehan, of 
Boston, Mass., and Barney & Lee, of Providence, R. I., on the brief), 
for plaintiffs in error. 

William B. Sprout, of Boston, Mass. (Sprout & Kendall, of Boston, 
Mass., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. In thèse cases the défendant in error 
allèges that the bills of exceptions are essentially defective. The 
alleged defects relate particularly to a claim that évidence given by the 
défendant in the District Court in behalf of the défendant there was in 
the nature of rebuttal in regard to the alleged defect out of which the 
injuries were said to hâve arisen, especially in regard to the defend- 
ant's manner and system of inspecting its cars and equipment pertain- 
ing to such alleged defect. The motion refers to the fact that the bills 
of exceptions were «ot presented for allovvance until almost six years 
after the trial, when the judge who presided at the trial had deceased, 
and the bills of exceptions were allowed by another judge sitting in 
the same court and the same district. The motion contains considér- 
able extracts f rom the sténographie report of the évidence, which it is 
said was not submitted to the judge who signed the bills of exceptions, 
and as to which the défendant below had not been heard. The sub- 
ject-matter of what is thus produced by the défendant seems to hâve 
been important, and perhaps material to the décision of the cases. 
Thereupon the défendant moves that each writ of error should be dis- 
missed, without specifying what course of procédure should foUow 
the dismissals. The court allowed the plaintiffs in error to file a brief 
in answer to the motions, but the same throws no particular light upon 
this issue. 

The bills of exceptions were allowed in accordance with section 953 
of the Revised Statutes, as amended by the act of June 5, 1900, c. 
717, § 1, 31 Stat. 270 (U. S. Comp. St. 1901, p. 696). This provides 
for the allowance of a bill of exceptions by a succeeding judge under 
the circumstances occurring hère; but it adds nothing to and detracts 
nothing from the procédure and the powers of the appellate court with 
référence to bills of exceptions when once allowed. The law is thor- 
oughly settled that the appellate tribunal has no power to remodel a bill 
of exceptions ; and this, so far as we know, has stood unchanged from 
the beginning. Stimpson v. Railroad Company, 3 How. 553, 556, 11 
L. Ed. 722, decided at the January term, 1845, and Metropolitan Rail- 
road Company v. District of Columbia, 195 U. S. 322, 330, 25 Sup. 
Ct. 28, 49 L. Ed. 219, decided on November 28, 1904. 

Such being the fact, the practice has been fuUy settled in this circuit 
in Merrill v. Floyd, 50 Fed. 849, 2 C. C. A. 58, decided on June 3C, 
1892, in Smith v. Weeks, 53 Fed. 758, 3 C. C. A. 644, decided on 
January 10, 1893, and in Greene v. United Shoe Machinery Co., 124 
Fed. 961, 60 C. C. A. 93, and Mossberg v. Nutter, 124 Fed. 966, 
60 C. C. A. 98, both decided on March 10, 1903. The only possible 
doubt arose from an attempt in thèse cases to relieve to some extent 
the hardship of the rule as applied in Roemer v. Simon, 91 U. S. 149, 
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23 L. Ed. 267. There something was said in référence to the resuit 
if the judge of the trial court should ask for a return of the rerord 
in order that it might be amended ; but, in the absence of such a re- 
quesi-, which is not found hère, the opinion said that the appellate court 
could "only affirm, reverse, or modify the decree appealed froin, and 
that upon the hearing of the cause." This, it is true, related to a bill 
in equity; but the rule is the same, as our décisions state, on writs of 
error. 

According to the authorities cited, if we had dismissed thèse writs 
of error, it would, under the circumstances, bar the plaintifïs in error 
from any remedy whatever, so that the only practical effect of the 
defects in the bills of exceptions claimed by the défendant in error, 
which defects must hâve been casual, would hâve been to deprive the 
plaintifïs in erro'r utterly of ail relief. Under those circumstances, we 
would not, of course, dismiss the writs of error if we had merely 
been authorized to; and the law does not so authorize us. For- 
tunately, on the new trial which we hâve ordered, the défendant in 
error will hâve an opportunity to make up an entirely new record, 
under more favorable circumstances than those apt to arise in con- 
nection with the settlement of a bill of exceptions by a judge not fa- 
miliar with the case, six years after the trial occurred. 

In each case the motion to dismiss the writ of error is denied. 



MURPHY V. MILFOKD, A. & W. ST. RY. CO. (two cases). 

(Circuit Court of Appeals, First Circuit. November 14, 1913.) 

Nos. 1,026, 1,027. 

1. Cabbiebs (i 318*) — Action fob Injuby to Passengee — Peestjmptions — Bes 
Ipsa Loqtjitue. 

The rule applled that the happening of an Injurious accident is In pas- 
eenger cases prima facle évidence of négligence on the part of the carrier. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1270, 1307-1314; 
Dec. Dig. i 318.*] 
8. Cabbiebs (§ 320*) — Action fob Injuby to Passengbb — Questions eob Jubt. 

PlaintifE was injured whlle a passenger in defendant's street car, caused 
by the breaking of a boit in the back of a seat against wliich she was 
leaning. The boit had a break which was invisible when it was in place, 
but could hâve readlly been removed for inspection. The cars had been 
In use for flve years, and there was no évidence that the boit had been 
inspected durlng that time, although it was an important boit and in a 
position which subjected it to stralns. Eeld, that the question of defend- 
ant's neglig«!nee was one for the jury, and that it was error to direct a 
verdict in its favor. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325; Dec. Dig. 
S 320. *J 

In Error to the District Court of the United States for the District 
of Massachusetts; Francis C. Lowell, J udge. 

•For other caseg see eame topio & § mumbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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Actions at law by John F. Murphy and by Rosella Murphy against 
the Milford, Attleboro & Woonsocket Street Railway Company. Judg- 
ments for défendant, and plaintiffs bring errer. Reversed. 

See, also, 210 Fed. 135, 126 C. C. A. 649. 

Francis I. McCanna, of Providence, R. I. (John Louis Sheehan, of 
Boston, Mass., and Barney & Lee, of Providence, R. L, on the brief), 
for plaintiffs in error. 

William B. Sprout, of Boston, Mass. (Sprout & Kendall, of Boston, 
Mass., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUI'NAM, Circuit Judge. Thèse suits were brought by a hus- 
band and wife for an injury to the wife, a passenger on an ordinary 
open Street car, caused by the breaking of the usual boit which sup- 
ported one end oi the seat against the back of which the female 
plaintifï was leaning. Under the direction of the court the jury re- 
turned verdicts for the défendant. The défense grew out of the 
fact that the boit which supported the back of the seat which fell 
with the female plaintiff had a break which was invisible when the 
boit was screwed into the upright. On that point apparently the ver- 
dict Vk^as directed for the défendant. 

[1] The law is very simply stated. First of ail is the rule given 
by the Court of Appeals for this circuit in Whitney v. New York, 
N. H. & H. R. Co., 102 Fed. 850, 852, 43 C. C. A. 19, 21 (50 L. R. A. 
615), that, as towards a passenger whom a carrier has taken into its 
safeguarding, such accidents are ordinarily presumed to be the results 
of the négligence of the carrier, for the reasons stated in that opin- 
ion. There the rule of the Gleason Case, 140 U. S. 435, 443, 11 Sup. 
Ct. 859 (35 L. Ed. 458), was applied as follows: 

"The happening of an Injurions accident is. In passenger cases, prima facie 
évidence of négligence on the part of the carrier ; • * * and the burden 
then rests upon the carrier to show that its whole duty was performed, and 
that the Injury was unavoidable by human foresight." 

[2] There can be no doubt that ordinarily the duty of inspection 
was one of the duties thus resting on the défendant. It is true that 
the car in this case was only auout five years old, and was purchased 
under circumstances which justified the company in assuming it was 
in good condition when purchased; but five years of railroad wear 
involves ordinarily many changes, and there is no évidence of in- 
spection duringthe five years. The boit which broke, and which was, 
of course, covered in part by the socket into which it was screwed, 
was an important boit, not very large, but getting the thrust of the 
back of the seat as it reached its rest on its descent backwards and 
forwards. It was so located and so used that, if it gave way, the 
back was liable to fall as it did in this case. It is évident that the 
boit, with the use of proper tools, was easily inspected. In the ab- 
sence' of évidence of inspection, it could not be properly ruled by 
the court to a jury peremptorily that the défendant performed its 
entire duty in this matter. It was for a jury, under proper instruc- 
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tions, to flefermine whether inspection was proper or practicable, and. 
if yes, to what extent. 
_ Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815. 
cited by the plaintiff in error, affords no assistance in this case. It 
is only a gênerai discussion of the question res ipsa loquitur with réf- 
érence to the use of the X-ray. The case was decided in the court 
below against the plaintiff, which décision was fînally sustained in 
the Suprême Court. It holds that the burden of proof does not 
change, which may be the local law of the District of Columbia. At 
least the case was not one of injury to a passenger. It is not so 
favorable to the plaintiff as those already referred to. The rule we 
apply hère was last reaffirmed in Patton v. Railway Co., 179 U. S. 
658, 663, 21 Sup. Ct. 275, 45 L. Ed. 361. 

On each appeal the judgment of the District Court is reversed, 
the verdict is set aside, and the case is remanded to that court for 
further proceedings in accordance with law; and the plaintiff in 
error recovers the costs on appeal. 

BINGHAM, Circuit Judge (concurring). The first action is brought 
by John F. Murphy to recover damages for the loss of the society 
of his wife, Rosella Murphy, and for expansés incurred by reason 
of an injury which she sustained while a passenger on the defend- 
ant's Street railway. 

The second action is brought by Rosella Murphy to recover damages 
for Personal injuries sustained by her while a passenger, as aforesaid. 

The actions were tried together, and at the close of ail the évi- 
dence the court directed the jury to return verdicts for the défend- 
ant. To this order, and to the court's refusai to give certain requested 
instructions, plaintiffs excepted. Thèse exceptions présent the ques- 
tion of the sufficiency of the évidence to warrant the submission of 
the cases to the jury upon the question of defendant's négligence. 

In McDermott v. Severe, 202 U. S. 600, 604, 26 Sup. Ct. 709, 710 
(50 L,. Ed. 1162), Mr. Justice Day, in delivering the opinion of the 
court, in à case where a child was injured through the alleged nég- 
ligence of the defendant's motorman at a crossing used by travelers 
on foot, said: 

"Négligence only becomes a question of law to be taken from the Jury when 
the tacts are such that fair-minded men cao only draw from them the infer- 
ence that there was no négligence. If fair-minded men, from the facts ad- 
mitted, or conflicting testimony, may honestly draw différent conclusions as 
to the négligence charged, the question Is not one of law but of fact, and to 
be settled by the jury under proper instructions" — clting Rlchmond & D. R. 
Co. V. l'owers, 149 V. S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642; Northern P. R. 
Co. V. Everett, 152 U. S. 107, 14 Sup. Ct. 474, 38 L. Ed. 373. 

In Grand Trunk R. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 
36 L. Ed. 485, a grade-crossing case, Mr. Justice Lamar said: 

"There Is no fixed standard in the law by which a court Is enabled to arbl- 
trarily say in every case what conduct shall be considered reasonable or pru- 
dent, and what shall coustitute ordlnary care, under any and ail circumstances. 
The terms 'ordlnary car*,' 'reasonable prudence,' and such like terms, as ap- 
plied to the conduct and affairs of men, hâve a relative signifieance, and can- 
not be arbitrarily defiued. What may be deemed ordlnary care in one case 
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may, under différent surroundlngs and circumstances, be gross négligence, 
ïhe policy of the law has relegated the détermination of sucll questions to the 
jury, under proper instructions from tlie court. It is their province to note 
the spécial circumstances and surroundlngs of each particular case, and then 
say whether the conduct of the parties In that case was such as would be ex- 
pected of reasonably prudent men, under a similar state of affairs. When a 
given State of facts Is such that reasonable men may falrly differ upon the 
question as to whether there was négligence or not, the détermination of the 
niatter Is for the jury. It is only where the facts are such that ail reasonable 
men must draw the same conclusion from them that the question of négligence 
is ever consldered as one of law for the court." 

The ruie laid down in Grand Trunk R. Co. v. Ives, 144 U. S. 
408, 12 Sup. Ct. 679, 36 L. Ed. 485, has been cited with approval 
and made the basis of décision in Gardner v. Michigan Central R. 
Co., 150 U. S. 349, 361, 14 Sup. Ct. 140, 37 L. Ed. 1107; in Balti- 
more & O. R. Co. V. Griffith, 159 U. S. 603, 16 Sup. Ct. 105, 40 
L. Ed. 274, a grade-crossing case ; in Texas & Pacific R. Co. v. Gentry, 
163 U. S. 358, 368. 16 Sup. Ct. 1004, 41 L. Ed. 186, a case where an 
employé was injured while crossing the tracks in the defendant's rail- 
road yard in going to his train; and in many other cases. 

In Elliott V. Chicago, Milwaukee R. Co., 150 U. S. 245, 246, 14 
Sup. Ct. 85 (37 L. Ed. 1068), where it appeared that the plaintifif, 
who was foreman of a section gang on defendant's road, was run 
over while crossing the tracks at one of its stations, Mr. Justice 
Brewer stated the rule as follows: 

"It is true that questions of négligence and contributory négligence are, or- 
dinarily, questions of fact to be passed upon by a jury ; yet, when the undis- 
puted évidence is so conclusive that the court vî^ould be compelled to set aslde 
a verdict returned In opposition to it, it may withdraw the case from the con- 
sidération of the jury, and direct a verdict" — citing Chicago, R. I. & P. Co. 
V. Houston, 95 U. S. 697, 24 L. Ed. 542 ; Schofleld v. Chicago, M. & St. P. R. 
Ce, 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224 ; Delaware, L. & W. R. Co. 
V. Converse, 139 U. S. 4C9, 11 Sup. Ct. 569, 35 L. Ed. 213 ; Aerkfetz v. Humph- 
reys, 145 U. S. 418, 12 Sup. Ct 835, 36 L. Ed. 758. 

In Southern Pacific Co. v. Pool, 160 U. S. 438, 441, 16 Sup. Ct. 
338, 339 (40 h- Ed. 485), which was the case of a car repairer who 
was injured while working under a car by reason of another car being 
run into it, Mr. Justice White, in answer to the question whether the 
accident was caused by the négligence of Pool, said: 

"To answer this question involves an analysis of the évidence (which the 
record fully sets out), not for the purpose of weighing the testlmony, or of 
ascertaining the preponderating balance thereof, but in order to arrive at the 
undoubted proof, from which the légal conséquence, négligence, results. There 
can be no doubt where évidence is conflicting that it is the province of the 
jury to détermine, from such évidence, the proof which constitutes négligence. 
There is also no doubt, where the facts are undlsputed or clearly prépondér- 
ant, that the question of négligence Is one of law. Union Pacific Railway Co. 
V. McDonald, 152 U. S. 262, 283 [14 Sup. Ct. 619, 627 (38 L. Ed. 434)]. The 
rule Is thus announced in that case: 'Upon the question of négligence * * » 
the court may withdraw a case from the jury altogether, and direct a verdict 
for the plaintlff or the défendant, as the one or the other may be proper, 
where the évidence is undlsputed, or Is of such conclusive character that the 
court, in the exercise of a sound Judicial discrétion, would be compelled to set 
aslde a verdict returned in opposition to it' "^-citing Delaware. L. & W. R. 
Co. V. Converse, 139 U. S. 469, 472, 11 Sup. Ct. 569, 35 L. Ed. 213, and Elliott 
V. Chicago, M. & St. P. Railway, 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068. 
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In Warner v. Baltimore & O. R. Co., 168 U. S. 339, 18 Sup. Ct. 
68, 42 L. Ed. 491, a verdict had been ordered by the trial court for 
the défendant. That was a case where a passenger had been injured 
while crossing a track at a station to take a train standing on a track 
just beyond the one next to the station, and was run over by an in- 
coming train. Mr. Justice White, in delivering the opinion, said : 

"The learned court below, in aflirmlng the judgment of the trial court, prin- 
cipally rested its conclusion on the ruliiig In lilliott v. Chicago, Milwaukee & 
St. Paul Rallway, 150 U. S. 245 [14 Sup. Ct. 85, 37 L. Ed. 1068], and the au- 
thoritles in that case referred to. But there the question for détermination 
was tlie négligence of one not a passenger. 

"The duty ovvlng by a railroad coiupany to a passenger, actually or construc- 
tlvely in its care, is of such a character that the rules of law regulating the 
conduct of a traveler upon the highway when about to cross and the tres- 
passer who ventures upon the tracks of a railroad company are not a proper 
crlterlon by whieh to détermine whether or not a passenger who sustains In- 
Jury in golng upon the tracks of the railroad was guilty of contributory négli- 
gence. A railroad company owes to one standing towards It In the relation of 
a passenger a différent and higher degree of care from that which is due to 
mère trespassers or étrangers, and it is conversely equally true that the pas- 
senger, under given conditions, bas a right to rely upon the exercise by the 
rond of care; and the question of whether or not he is négligent, under ail 
circumstances, must be determined on due considération of the obligations of 
both the company and the passenger." 

In this case the court refused to follow the Une of décisions of 
which Elliott V. Chicago, M. & St. P. R., 150 U. S. 245, 14 Sup. Ct. 
85, Z7 L. Ed. 1068, is a type, and followed the rule laid down in 
Grand Trunk R. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. 
Ed. 485, and the cases heretofore enumerated of like import. 

In Texas & Pac. R. Co. v. Harvey, 228 U. S. 319, 33 Sup. Ct. 518, 
57 L. Ed. 852, there was a verdict for the plaintiff, and one of the 
questions was whether there was évidence of négligence warranting 
the submission of the case to the jury. After stating the évidence 
the court proceeds to discuss it as bearing upon the question of con- 
tributory négligence, as f ollows : 

"Can it be said that the inference of négligence is so plain that ail fair- 
mlnded men would be compelled to that conclusion upon a considération of 
the facts? The appellate court is not a jury for the trial of a case, nor do we 
hâve the powers of a court to grant a new trial, which in the fédéral practice 
Is a matter resting In the sound discrétion of the trial 'court. The question, 
and the sole question, Is : Was the contributory négligence so évident, apply- 
ing the rules we bave already stated, that it became a question of law requir- 
ing the court to take the case from the jury by direction to return a verdict 
for the rallway company because of the contributory négligence of the de- 
ceasedV We are not prepared to answer this question in the affirmative. Un- 
der ail the circumstances, as we hâve related them, we cannot say, as an ap- 
pellate court, that the trial court was wrong In leaving the question to the 
jury under the fair and full instructions given." 

And in Slocum v. New York Life Insurance Co., 228 U. S. 364, 
33 Sup. Ct. 523, 57 L. Ed. 879, it was held that since the adoption of 
the seventh amendment to the Constitution, so far as actions at law 
are concerned, fédéral courts of appeal cannot weigh évidence and 
détermine issues of f act, but are confined to considering errors of law. 

While in some of the cases above referred to the rule of law 
may hâve been too favorably stated for the party in whose behalf the 
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verdict was ordered, it is to be observed that the power which féd- 
éral courts of appeal exercise, in actions at law, is not that of weigh- 
ing testimony and balancing probabilities, and is not the same as that 
exercised by a trial court on motion to set aside a verdict as against 
the évidence (N. Y. Cent. & H. R. R. v. Fraloff, 100 U. S. 24, 31, 25 
L,. Ed. 531), and that the true rule, and the one generally recognized 
and applied by the Suprême Court, where the error complained of 
is in the direction of a verdict, is whether on ail the évidence rea- 
sonable men, in the exercise of a sound judgment, would be com- 
pelled to reach the same conclusion ; and that if they would not there 
was error, and the question should hâve been sent to the jury. 

In this case the plaintiff's évidence tended to prove that the défend- 
ant was a common carrier of passengers, operating a street railway, 
and that while the plaintiff, Rosella Murphy, was riding as a pas- 
senger in one of its open cars, the back of the seat upon which she 
was leaning separated at one end, and fell, causing her to fall between 
the seat and the back, and to suffer injury. 

Upon this branch of the évidence the plaintiflfs invoke the doctrine 
of res ipsa loquitur, and the question arises under what circumstances 
this doctrine is applicable as against a common carrier in négligence 
cases. 

"There are decided cases tp the effect that négligence may properly be in- 
ferred against a common carrier from the mère happening of an accident; 
" * * but this is a doctrine toc broad to be sustained, and it bas been ex- 
pressly overruled in cases of high authority." Paine v. Railway, 58 N. H. 611, 
G13 ; 2 Sherm. & Red. Neg. § 516, and authoritles infra. 

"The carrier does not insure the passenger against injury from any cause 
during transportation, and there Is no implied contract of safe carnage. The 
plaintiff's right of action is based on négligence, and négligence must be shown 
to authorize a recovery. If the accident may hâve been due to other causes 
than the carrier's négligence, the fact of the accident does not authorize the 
inference of négligence ; but if the thing causiug the injury is entirely wlthin 
the control of the défendant, and in the ordinary course no accident would re- 
suit If due care were exercised, the happening of such an accident may au- 
thorize an inference of négligence. 'The fact of an injury alone is not suffi- 
cient. It must be traced to the carrier. It must be shown to bave proceeded 
from something under his control, or from some danger which, under the ob- 
ligations of extraordinary care, It was his duty to anticipate and provide 
against.' " 8 Thomp; Com. Neg. §§ 2754-2762 ; Scott v. London Docks, 3 H. 
& C. 596 ; 4 Wigmore's Ev. § 2509 ; Penn. R. R. v. MacKinney, 124 Pa. 462, 17 
Atl. 14. 2 L. R. A. 820, 10 Am. St. Rep. 601 ; Phila., etc., R. R. v. Anderson. 72 
Md. 519, 20 Atl. 2, 8 L. R. A. 673, 20 Am. St. Rep. 483 ; Barnowsky v. Helson, 
89 Mich. 523, 50 N. W. 989, 15 L. R. A. 33 ; Western Trans. Co. v. Downer, 
11 Wall. 129, 20 L. Ed. 160 ; Boucher v. Railroad, 76 N. H. 91, 79 Atl. 993, 
34 L. R. A. (N. S.) 728, Ann. Cas. 1912B, 847; White v. Railroad, 144 Mass. 
404, 11 N. E. 552 ; 6 Oyc. 629. 

The décision in Whitney v. New York & New Haven R. R., 102 
Fed. 850, 43 C. C. A. 19, 50 L. R. A. 615, is not in conflict with this 
view of the law when the facts of that case are considered. There 
it appeared that the car in which the plaintiff was riding was over- 
turned, while being operated by the défendants. There vi^as no ques- 
tion but that the car was within the défendants' exclusive control, 
and, this being so, the évidence would, on the doctrine of res ipsa 
loquitur, warrant the inference that the défendants were négligent. 
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Stokes V. Saltonstall, 13 Pet. 181, 10 h. Ed. 115; McKinney v. Neil, 
16 Fed. Cas. No. 8,865; Ware v. Gay, 11 Pick. (Mass.) 106; Stevens 
V. European, etc., R. Co., 66 Me. 74; 6 Cyc. 630b. The question 
whether the plaintiff was a passenger was important in that case, 
not so much as bearing upon the question whether the évidence would 
warrant the inference that the défendants were négligent as in de- 
termining the degree of care which they would be required to exer- 
cise with référence to him, and also whether the release from Ha- 
bility against accidents due to the négligence of the défendants and 
their servants, which the plaintiff had given to the défendants, was 
illégal and void. If the plaintifï was a passenger, the défendants 
were in duty bound to exercise the highest degree of care towards 
him. Pennsylvania Co. v. Roy, 102 U. S. 451, 26 L. Ed. 141. If he 
was a passenger, the release was illégal and void, and no défense to 
the action. Railroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 627. 
The question has arisen whether or not, in the passenger cases de- 
cided by the Suprême Court (ail o£ which are cited in Sweeney v. 
Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815), and where 
the doctrine of res ipsa loquitur was applicable, it was held that the 
plaintifï was relieved from sustaining the burden of proof upon the 
question of négligence, and that the burden was imposed upon the 
défendant of showing its freedom from fault. This question has been 
recently considered by that court in Sweeney v. Erving, 228 U. S. 
233, 238, 33 Sup. Ct. 416, 418 (57 L. Ed. 815), and it was there held 
that in such cases it did not hâve the efïect of shifting the burden 
of proof. After reviewing the earlier décisions, the court states its 
conclusion in thèse words: 

"In our opinion res ipsa loquitur means tiiat the facts of tbe occurrence war- 
rant the inference of négligence, not that they compel such an inference ; that 
they furnish àrcumstantial évidence of négligence where direct évidence of it 
may be lacking, but it is évidence to be weighed, not necessarlly to be ac- 
cepted as sufficient; that they call for explanatlon or rebuttal, not necessarily 
that they require It; that they make a case to be decided by the jury, not 
that they forestall the verdict. Ees ipsa loquitur, where it applies, does not 
couvert the defendant's gênerai issue into an affirmative défense. When ail 
the évidence is in, the question for the jury is whether the prépondérance is 
with the plaintiff." 

In addition to the foregoing évidence on the question of the de- 
fendant's négligence, it appeared there was a métal socket attached to 
a post at the end of the seat, and a métal arm at the end of the 
back which fitted into the socket, and was held in place by a screw 
boit. It also appeared that before the accident occurred a passenger 
on the car caught his coatsleeve on the projecting end of the boit, 
and saw that it was loose ; and that after the accident he looked again, 
and saw that the boit had fallen ont of the socket. When the boit 
first became loose the évidence does not disclose ; but, in view of 
the évidence that it was loose at the time the witness boarded the 
car, that the car had been in use for five years, that such bolts worked 
loose or got ont of order through use, that it did not appear that 
any inspection had ever been made by the défendant to ascertain the 
condition of the boit, and in view of the great care which the défend- 
ant was bound to observe in passenger transportation, and of the duty 
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of the court to construe the évidence in the light most favorable to 
the plaintiff, it surely cannot be said that ail reasonable men would 
be required to fiind that the défendant was free from fault. It would 
rather seem that on this question reasonable men might honestly dif- 
fer, and that the évidence presented a case for the jury. 

I concur in the resuit reached by the majority of the court, and 
for the reasons hère stated. 



BUCHANAN v. W. M. RITÏER LUMBER CO. et al. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1913.) 

No. 1159. 

1. Removal of Causes (§ 49*) — Removal bt One of Two Défendants — Joint 

Cause of Action. 

If a complaint states a joint cause of action against two défendants, the 
motive whicli prompted tlie joinder is immaterial on the question whether 
the cause is removable by one of the défendants. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 95-99 ; 
Dec. Dig. § 49.*] 

2. Removal of Causes (§ 49*) — Diveesity of Citizenship — Sepaeable Con- 

teovebsy. 

A railroad company and the englneer of one of its trains may be sued 
Jointly for an injury alleged to hâve been caused by the négligence of the 
englneer in the opération of the train ; and the company cannot remove 
the cause from the state court, as involving a separable controversy, where 
Its codefendant and plaintifE are cltlzens of the same state. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 95- 
99 ; Dec. Dig. § 49.* 

Removal of causes, separable controversy, see notes to Robbins v. El- 
lenbogen, 18 C. C. A. 86 ; Mecke v. Valleytown Minerai Co., 35 O. 0. A. 
155 ; PolUtz V. Wabash R. Ce, 100 C. C. A. 4.] 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Asheville; James E. Boyd, Judge. 

Action at law by D. L. Buchanan, administrator of Richard Bu- 
chanan, deceased, against the W. M. Ritter Lumber Company and 
Joe Effler. Judgment for défendants, and plaintiff brings error. Re- 
versed. 

J. W. Pless, of Marion, N. C. (John C. McBee, of BakersviUe, N. 
C, on the brief), for plaintiff in error. 

Landon C. Bell, of Columbus, Ohio (James H. Merrimon, of Ashe- 
ville, N. C, on the brief), for défendants in error. 

Before PRITCHARD, Circuit Judge, and CONNOR, District 
Judge. 

CONNOR, District Judge. This action is prosecuted by plaintiff, 
as administrator of Richard Buchanan, deceased, for the recovery of 
$30,000, damages alleged to bave been sustained on account of the 
death of his intestate caused by the négligence of the défendants. The 
action was brought in the superior court of McDowell county, and 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe'» 
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upon the pétition of défendant lumber company, a citizen and inhab- 
itant of the State of West Virginia, removed into the District Court 
of the United States for the Western District of North CaroUna. 
Plaintifï and défendant Joe Effler are citizens and résidents of the 
State of North Carolina. Plaintifï, in apt time, lodged a motion to re- 
mand the case to the state court. The motion was resisted by défend- 
ant lumber company upon the contention that the complaint set out 
separate causes of action against défendants, upon each of which 
défendants would rely upon différent défenses supported by différent 
évidence; that their liability was dépendent upon différent principles 
of law, etc. Défendant further alleged that its codefendant was in- 
solvent and that their joinder was for the purpose of preventing the 
removal by the nonresident défendant into the fédéral court. The 
motion to remand was refused ; the court assigning no reason theref or, 
ndr finding any facts. Plaintiff saved his exception, and, after a trial 
upon the issues, resulting in a verdict for défendants, directed by 
the court, sued out this writ of error, assigning as error the refusai 
of the court to grant his motion to remand. 

[1,2] The record contains other assignments of error which, in 
the view which we take of the record, need not be discussed. It will 
be taken that the refusai to remand was based upon the opinion of 
the court below that the complaint stated separate causes of action 
against each défendant. It was so argued in this court. It is well 
settled that, if the complaint states a joint cause of action against 
both défendants, the motive which prompted the joinder is immaterial. 
The exercise of a légal right cannot be said to constitute a f raud upon 
the jurisdiction of the court. 

The décision in Alabama G. S. Ry. Co. v. Thompson, 200 U. S. 
206, 26 Sup. et. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147, is in point and 
décisive of the question presented upon this record. The questions 
there certified to the Suprême Court were : 

(1) May a raiiroad company be jointly sued with two of its serv- 
ants, one the conductor and the engineer of one of its trains, when 
it is sought to make the corporation liable only by reason of the négli- 
gent act of its said conductor and engineer in the opération of a train 
under their management and control, and solely upon the ground of 
the responsibility of a principal for the act of his servant, thoug:h not 
personally présent or directing and not charged with any concurrent 
act of négligence? 

(2) Is such a suit removable by the corporation, as a separate con- 
troversy, when the amount involved exceeds $2,000, etc., and the req- 
uisite diversity of citizenship exists between the said company and 
the plaintifï; the citizenship of the individual défendants, sued with 
the company as joint tort-feasors being identical with that of the 
plaintiff ? 

The court, after a review of the authorities, answers the first ques- 
tion in the affirmative and the second in the négative. The sole ques- 
tion, therefore, to be answered in this case, is whether the complaint 
sets out a case coming within the terms of the first question quoted 
above. It must be conceded that the complaint falls far short of com- 
210 F.— 10 
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pliance with the rule of pleading prescribed by the Code of Procédure 
of North Carolina, which directs that it contain : 

"A plaiu and concise statement of the facts constituting a cause of action, 
without unnecessary répétition." Kevisal, § 467. 

The plaintiff either hada confused idea in his own mind as to what 
facts constituted the basis of his complaint against the défendants, or, 
as is too fréquent, failed to draw the distinction between "facts con- 
stituting the cause of action" and "evidentiary facts." The latter 
should never be found in a pleading. It is diflicult, in this case, to 
separate the two and ascertain the theory upon which the complaint 
is drawn. It appears, however, eliminating mère evidential averments, 
that while plaintiff's intestate was in the discharge of his duty as an 
employé of défendant Ritter Lumber Company, a common carrier op- 
erating a railroad for the carriage of freight and passengers for hire, 
he was riding upon the platform step on the engine of the défendant, 
where he was accustomed and reauired to ride, he was knocked from 
his position by a limb from a tree which had been by the company 
carelessly permitted to be placed near the track, and so injured that 
he died. 

"That the said obstruction was in plain view of the operatives and englneer, 
Joe Effler, on sald train, was known by him to be in the position in which 
it was, at the time of said injury, and was also in his plaln view while ap- 
proaching the same, and the same could and should hâve been seen by the 
said Joe Effler if he had been properly performing his duty, as he was re- 
quired to do, in tlme to hâve stopped his engine and prevented the injury, 
and by reason of the sald failure to keep a proper lookout, and to stop his 
engine, the plaintiff was struck by the said obstruction, or the said obstruc- 
tion caused the said intestate to be knocked or thrown from his said position, 
where he fell beneath the wheels thereof, when he was finaliy so injured by 
the wheels of the engine that he died." 

This, or équivalent language, with increasing intensity, is repeated 
in six allégations, without stating any différent cause of action. The 
complaint does not prbfess to set out more than one cause of action. 
It concludes with the seventh allégation : 

"That by reason of the négligence and carelessness of the two défendants as 
alleged, the plaintiff has been damaged and défendants are Indebted to plain- 
tiff in the sum of thirty thousand dollars." 

It is manif est that the breach of duty, which plaintiff allèges as 
the proximate cause of the death of his intestate, is the failure of de- 
fendant Joe Effler to stop the train when he saw, or, by keeping a 
proper lookout, could bave seen, the limb or pièce of tree extending 
over the track. The physical conditions which he describes could not 
hâve resulted in the death of his intestate, except for the alleged 
négligence of the défendant Effler. This is the négligent act of the 
engmeer in the opération of the défendant company's engine, and is 
the sole ground upon which its responsibility for the death of the in- 
testate is based, and for this négligent act both the employer and em- 
ployé are liable and may be sued jointly. They may hâve been sued 
separately, but the plaintiff had his élection to sue them jointly. Mr. 
Chief Justice FuUer, in Chesapeake & Ohio Ry. Co. v. Dixon, 179 
U. S. 131, 21 Sup. Ct. 67, 45 h. Ed. 121, says: 
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"It Is well settled that an action of tort, whlch mlght hâve been brought 
against many persons or against any one or more of them, and which Is 
brought in a state court against ail jointly, contalns no separate controversy 
which will authorize its removal by some of the défendants into the Circuit 
Court of the United States, even if they file separate answers and set up dif- 
férent défenses from the other défendants, and allège that they are not jointly 
liable with them, and that thelr own controversy * * * is a separate one; 
for, as the court has often said, 'A défendant has no rlght to sày that an ac- 
tion shall be several which the plalntiiï seeks to make joint. A separate dé- 
fense may defeat a joint recovery, but it cannot deprive a plaintiff of his 
rlght to prosecute his suit to final décision in his own way. The cause of ac- 
tion is the subject-matter of the controversy, and that Is, for ail the purposes 
of the suit, whatever the plaintiff déclares it to be in his pleadlngs.' Powers 
V. Chesapeake & Ohio Ry. Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673." 

As to whether, upon an allégée! state of f acts, the wrong complained 
of is joint or several, the fédéral court will follow the décision of the 
court of the state in which the cause of action accrued. Dixon's Case, 
supra. That a railroad company and its employés are jointly liable, 
and may be sued jointly for an injury sustained by reason of the nég- 
ligent opération of the engine, is well settled as the law of this state 
by the Suprême Court of North Carolina. Mr. Justice Walker in 
Hough V. Railroad, 144 N. C. 692, 57 S. E. 469, savs : 

"The défendant the Southern Railway Company was the master, and its co- 
defendants servants of that corporation, and it is alleged that as such they 
owed a duty to the Intestate which they disregarded and neglected, and that 
their joint omission of that duty proximately resulted in his death. * * * 
This is the substance of the cause of action, which, being for a tort, may be 
made joint by unlting ail the tort-feasors as défendants in one action, or sev- 
eral by suing each in a separate action. The plaintiff, or party aggrieved by 
the wrong, may make it joint or several, at his élection, and it is not open to 
the wrongdoer to complain of the élection so made, or dictate how he shall 
make his choice." 

That this is the doctrine of both state and fédéral courts is shown 
in the cases cited by Judge Walker. That the parties construed the 
complaint in this case as stating a joint cause of action is indicated by 
the form of the issue submitted on the trial. It was directed to the 
question "of the négligence and carelessness of the défendants as 
alleged in the fourth paragraph of the plaintifï's complaint." It is 
in the fourth paragraph that the real cause of action is set out. The 
remaining parts of the complaint might well be eliminated as sur- 
plusage, calculated to confuse the real issue. 

There was error in refusing the motion to remand the case to the 
state court. This cause will be remanded, to the end that further pro- 
ceedings may be had in accordarice with this opinion. 

Reversed. 
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LIBBY, McNEILL & LIBBY v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. November 12, 1913.) 

No. 1174. 

1. Food (§ 5*) — Pure Food Statutes — Meaning op Words Used on Labels. 

Pure food laws are enacted for tlie protection of the gênerai public as 
the ultimate purcliasers, and where words in everyday use are found on 
tlie label ot a food product, tbey are to be glven tlieir ordinary and popu- 
lar meaning, rather than the commercial meaning which tliey bave ac- 
quired among manufacturera and dealers. 

[Ed. Note. — For otber cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

2. Food (§ 5*) — Food and Dbugs Act — Adultération and Misbeanding. 

Food and Drugs Act June 30, 1906, c. 3915, § 8 (4), subd. 1, 34 Stat. 771 
(TJ. S. Comp. St. Supp. 1911, p. 1859), which pro vides tliat mixtures or 
compounds known as articles of food under their own distinctive names 
shall not be deemed adulterated or misbranded when sold under sucb 
nanie, and not an imitation of or sold under the distinctive name of an- 
other article, does not apply to a case where the name used in its pop- 
ular meaning is accurately descriptive of another well-known food product. 
[Ed. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.* 
What constitutes a violation of pure food régulations, see note to Brina 
V. United States, 105 0. C. A. 559.] 

3. Food (§ 5*) — Food and Drugs Act — Misbranding. 

A food product sold under the name of "Condensed Sklmmed Milk" 
held to be adulterated and misbranded, where it contained 42 per cent, of 
cane sugar, the présence of which was not indicated on the label ; it be- 
Ing shown that condensed skimmed milk unsweetened is also made and 
sold. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1; Dec. Dig. § 5.*] 

In Error to the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Prosecution by the United States against Libby, McNeill & Libby, 
a corporation. Judgment of conviction, and défendant brings error. 
AfHrmed. 

R. Randolph Hicks, of Norfolk, Va. (H. J. Aaron, of Chicago, 111., 
on the brief), for plaintiff in error. 

D. Lawrence Groner, U. S. Atty., of Norfolk, Va. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. This is a prosecution under the Food and 
Drugs Act. It raises two questions as to the construction of that stat- 
ute: 

First. Are words in everyday use to be given, when found on the 
labels of food products, their ordinary and popular meaning, rather 
than the commercial significance which they hâve acquired among 
manufacturers and dealers? 

Second. Does the first proviso to section 8 of the act permit the use 
as a name for a compound or mixture intended for food of common 
words which will to an ordinary man appear to be descriptive, but 
which, if so understood, will be false and misleading? 

♦For other cases see same topic & i UBUBjiK in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The plaintiff in error was the défendant below. It will be so called 
hère. It is a Maine corporation. Its factory is in Chicago. Among 
other things it there prépares what it calls the "Target Brand of 
Condensed Skimmed Milk." It does not put out this product under 
its own name, but under that of the "Poster Packing Company." That 
désignation is not the name of an actual corporation, but is a mère 
trade-name under which the défendant, for some reason of its own, 
chooses to market some of its products. It is admitted that what it 
labels "Condensed Skimmed Milk" contains something more than two 
parts of cane sugar to something less than three parts of the more 
nearly solid cohstituents of skimmed milk. The information charged 
that the product was adulterated, because cane sugar had been in part 
substituted for skimmed milk, and that it was misbranded, because 
the label was false and misleading, in that the contents of the can 
were not wholly condensed skimmed milk, but were to the extent of 
42 per cent, cane sugar. 

The record shows that milk which has been reduced by evaporation 
to a fourth or less of its original weight is sometimes sweetened and 
sometimes is not. When it is sweetened, sugar is added to the skim- 
med milk while the latter is still in its natural state, in the proportion 
of 3 parts of sugar to 20 parts of milk. The mixture is then sub- 
jected to a process of condensation by evaporation, the effect of which 
is to reduce its weight by about 70 per cent. Of the 30 per cent, re- 
maining, upwards of two-fifths will be sugar. Unsweetened skimmed 
milk is condensed or evaporated in the same manner, except that, of 
course, no sugar is added to it. Unsweetened condensed or evaporated 
milk, whether skimmed or unskimmed, must be thoroughly sterilized 
before being hermetically sealed. After the seal is broken, it will 
not keep as long as the sweetened. In the latter the sugar acts as a 
preservative. 

The défendant oiïers much évidence that manufacturers and whole- 
sale and retail dealers of and in food products know that what passes 
under the name of "condensed milk" or "condensed skimmed milk" 
contains a large percentage of sugar. Many of them said that when 
they order condensed skimmed milk they expect to get the sweetened 
article. If the unsweetened were sent them, they would feel that they 
had been imposed' upon. From the testimony of some of thèse wit- 
nesses, however, it appeared that there were on the market many 
brands of sweetened condensed skimmed milk which were labeled 
"sweetened," and others which, containing no added sugar, were 
marked as "unsweetened." 

[1] The défendant asked the court to give eight instructions to the 
jury. Six of thèse, although in varying phraseology, were to the ef- 
fect that, if condensed skimmed milk as commercially known is con- 
centrated milk to whic)i sugar has been added, the défendant must be 
acquitted. Thèse instructions were refused. 

There is no question that words should sometimes be given their 
trade or commercial meaning rather than their more ordinary one. 
Such has been long the rule of construction applied to tarifï and rev- 
enue acts. 
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L,aws regulating the payment of duties are for practical application 
to commercial opérations, and are to be understood in a commercial 
sensé. Such laws are intended for practical use and application by 
men engaged in commerce, and hence it has become a settled rule in 
the interprétation of statutes of this description to construe the lan- 
guage adopted by the Législature and particularly in the dénomination 
of articles according to the commercial understanding of the terms 
used. Tyng v. Grinnell, Collector, 92 U. S. 470, 23 L. Ed. 733. 

On the other hand, when it is alleged that a particular description, 
branding, or method of offering of goods for sale will enable one 
dealer to pass off his products for those of another, it is usually im- 
material whether dealers in such articles are deceived or not. The 
inquiry in such cases is whether the ultimate purchaser will be mis- 
led. Hopkins on Trade-Marks, § 106. 

Pure food laws are intended to protect the public, whose members 
may be, and in the more numerous part usually are, ignorant of the 
technical significance which ordinary words may hâve acquired in par- 
ticular trades or industries. The Suprême Court of Michigan has 
said that décisions construing revenue acts — 

"do not apply to cases arislng under the pure food laws of state governments. 
Courts wiJl take cognlzance of the well-known fact that farmers, laboring men, 
and consumers are not generally familiar with the customs of trade and com- 
merce in importing goods, or of the understandiiigs of the trade hetween manu- 
facturers and merchants who buy thèse products for retall trade. Such con- 
struction would emasculate the pure food laws, and deprlve the people of the 
protection which the Législature wisely intended to give them." Armour & 
Co. V. Dairy and Food Commissioner, 159 Mich. 10, 123 N. W. 580, 25 L. R. A. 
(K. S.) 616. 

We fully conçut in this statement of the true rule of construction 
to be applied to pure food statutes, whether state or fédéral. It fol- 
lows that the learned judge rightly refused to instruct the jury other- 
wise. 

[2] The other two requests of the défendant for instructions were 
that the jury should be told in effect that, if they should find that 
condensed skimmed milk as manufactured and sold to the public is a 
mixture or compound sold under its own distinctive name, the défend- 
ant was not required to, indicate on the label of the product the prés- 
ence of sugar in it. Thèse requests were also denied. 

It is not necessary in this case to attempt an exhaustive construction 
of the first proviso of section 8 of the act. In our view it has no 
application to the facts of this case. The words on the label were ail 
in ordinary use. Each and every one of them could and would be 
understood by the gênerai public to hâve been intended to convey their 
accustomed meaning; that is to say, the average man who read the 
label would suppose that the can contained skimmed milk which had 
been reduced in bulk by evaporating or otherwise driving off a part 
of its fluids. 

Défendant does not question that unsweetened milk may be and 
habitually is subjected to this process and that a marketable product 
is thereby obtained. The description on its label would be strictly 
accurate if applied to such milk product, provided that the words 
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used are to be given their customary significance. Under such cir- 
cumstances, the défendant may not use them to indicate the présence 
in substantial quantities of a constituent, the existence of which in the 
product they in their ordinary meaning impHedly deny. 

[3] The construction which is hère put upon the statute works no 
hardship upon the défendant or upon other manufacturera and dealers 
in hke case with it. It does not claim that its trade will be hurt by 
telHng the purchasers of its goods that there is sugar in them. Its 
whole contention hère rests upon the assumption that they already 
know that there is. If that be true, no harm will be donc by stating 
the fact in plain language upon the label. 

The défendant assigns error in the instructions actually given by 
the court below. They, however, do not appear to be open to criticism. 
They left to the jury to fînd, in addition to the other essential facts, 
whether sugar was a component part of condensed skimmed milk. 

Afïirmed. 



SOHBNKEMETER v. TUSBK. 
(Circuit Court of Appeals, Ttiird Circuit. Jan. 19, 1014.) 

No. 1,784. 

1. Master and Servant (§§ 286, 289*) — Injueies to Servant — Safe Place — 

Négligence — Contbibtjtory Négligence — Question for Jury. 

In an action for injuries to plaintiff, a stonecutter, while attempting to 
eut a stone from a pile by the fall of the pile, due to inhérent weakness 
in the manner In which it was plled together with the fact that other 
stones were leaned against the plie, évidence héld to requlre submission of 
defendant's négligence and plalntifE's contributory négligence to the jury. 

[Ed. Note. — For other cases, see Master and Servant. Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1089, 1090, 
1092-1132 ; Dec. Dig. §§ 286, 289.*] 

2. Trial (§ 253*) — Instructions — Request to Chakgb: — Applicability to 

Evidence. 

Where, in an action for Injuries to a stonecutter by the fall of a stone 
pile alleged to hâve been negligently eonstructed, It appeared that plain- 
tiff at the time of the Injury, as was customary and as he had been dl- 
rected, went to the pile to split off a section of the last stone in the pile 
to take to bis bench and there eut it, a request to charge that if the jury 
found that, if a trestle had been provided in cutting the stone and he was 
Injured while cutting on the boards In or near the pile, he was guilty of 
contributory négligence and could not recover, was misleadlng and inap- 
plicable to the évidence. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. §§ 613-623 ; Dec. Dig. 
§ 253.*] 

3. Master and Servant (§ 270*) — Injuries to Servant — Methods oï Work — 

Customart Method- — Evidence of Négligence. 

Where, in an action for injuries to a servant by the fall of a stone pile 
eonstructed without bindlng strips between the layers, it was compétent 
to prove as évidence of négligence, though not in itself establishiug nég- 
ligence, that It was customary in piling such stones to use bindlng strips 
between the tiers, accompanled by further proof that the departure ren- 
dered the pile less stable and mcreaseil the danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 913- 
927, 932; Dec. Dig. § 270.*] 

•For other cases see same 'copie & § ndmbeb in Dec. &. Am. Digs. 1907 to date, & RepT Indexes 
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4. Appeal and Eeboe (§ 1067*) — Review — Request to Charge — Refusal — 
Préjudice. 

Where, in an action for injuries to a serrant caused by alleged négli- 
gence in piling stones, the court gave a requested charge that, if tlie jury 
found from the évidence that the sttine fell on plalntiff for some reason 
other than the defendant's faulty construction of the pile, a verdict must 
be for défendant, it was not prejudlced by the court's refusal to further 
charge that, if the jury were imable to flnd from the évidence defiuite 
proof of spécifie négligence without depending on probable théories or in- 
ferences as to a cause of the action, the verdict must be for défendant. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4229; 
Dec. Dig. § 10C7.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Paul Tusek against Charles Schenkemeyer, doing business 
as the Johnstown Marble & Granité Works. Judgment for plaintiff, 
and défendant brings error. Afîirmed. 

Forest & Percy Allen Rose, of Johnstown, Pa., and George E. 
Reynolds and Louis Caplan, both of Pittsburgh, Pa., for plaintifï in 
error. 

John F. Gloeckner and S. G. Porter, both of Pittsburgh, Pa., for 
défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Paul Tusek, 
the plaintifï, brought suit and recovered a verdict against Charles 
Schenkemeyer, a citizen of Pennsylvania, for damages sustained by him 
while in defendant's employ. On entry of judgment thereon défend- 
ant sued out this writ. 

[1] Turning first to the refusal of defendant's request for binding 
instructions, we find the évidence tended to show thèse f acts : Schen- 
kemeyer had a contract for erecting a building and had piled on the 
building lot sawed stone from which sills, lintels, etc., were to be eut. 
He had for several weeks employed some stonecutters, who split or 
eut from such piled stone such parts as were required, carried them 
to benches a short distance away, and there dressed them to size. 
Tusek, who was also a stonecutter, worked with thèse men eight or 
nine days before his injury, and pursued the same course. While so 
cutting ofï a pièce of sawed stone preparatory to removing it to his 
bench, a number of stones fell from a pile and crushed his right arm 
so as to necessitate amputation. The charge of négligence was that the 
stones "had been piled in a careless, reckless, and négligent manner 
without binders, one stone on top of the other, * * * tj^g stones 
lying lengthwise, * * * and with large stones about 7'x7"yi7" 
standing on edge and leaning against the piles." And it was averred 
that: 

"By reason of the faulty and négligent construction of one of thèse piles of 
stone, and by reason of the large and hoavy stones leaning against it, the place 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 19û7 to date, & Kep'r Indexes 



SCHENEEMETEB V. TUSEK 153 

In whlch plaintiff was requlred to work was dangerous and unsafe, and plain- 
tiff's safety imperiled, and further, for the same reasons, one of thèse piles of 
etone fell onto ttie plalntifC and injured hlm." 

The stones were piled by Louis Schenkemeyer, a son of défendant, 
who was in charge of the work, and Valentine Gabriel, a stonecutter. 
The testimony of the former is that ail the sawed stones were placed 
in a single pile about 25 feet long and on sloping ground, one end of 
the pile being 3 feet lower than the other; and that the stones were 
laid crossways of the slope upon two rows of sleepers 4 inches square 
and about 8 feet long. Upon each of the stones in the lower course 
a tier of six stones, unconnected by any cross-stick or binder, was 
carried to the height of the pile, which was 42 inches. On end and 
leaning against the end of the pile were stones 11 inches square and 
5 1/2 feet long. His testimony, and that of several others, was that it 
was not customary in piling to put strips between courses of stone. 
The testimony of Gabriel, who was called by the plaintiff, differed 
f rom the foregoing, in that he said the stone was placed in separate 
piles, and the pile that fell on Tusek was about 4 feet high and 3 
feet wide; that it stood by itself and was 18 inches or 2 feet from 
the stone on which Tusek was working when injured. Against this 
pile leaned on end four stones, two against the end 11 inches square 
ànd from 6I/2 to 7 feet long; the other two against the side about 5 
by 10 and from 5 to 51/2 feet long. He testified: That it was cus- 
tomary to place strips between the stones, and that they were used 
"to hâve the pile saf e together ; tight ; and to keep the edge of the 
stone ail right." That he called Schenkemeyer's attention to his not 
putting in strips and advised laying on the ground the pièces which 
were stood on end against the pile, but was told they were in a 
hurry to unload the car. It suffices to say, without detailing it, that 
there was évidence substantiating in some particulars both witnesses. 
Witnesses for the plaintifif testified that it was customary, and those 
for the défendant that it was not, to put strips or binders between the 
layers of stone. Corning' down to the day of the injury, the proof is 
that on that morning, pursuant to orders given by Louis Schenke- 
meyer the night before, Gabriel, Tusek, and Friedman, another stone- 
cutter, went to a pile to get some designated lots of stone. They 
in turn, and from time to time in the manner they had theretofore 
foUowed, split or eut and removed ail the stones of that pile except 
the last one. It was too heavy for Tusek to move to his bench. Go- 
ing between it and the adjoining pile, testified to by Gabriel, he meas- 
ured off the desired length and, placing his pitching tool or chisel on 
the stone, struck two blows. As he struck the second blow, one of 
the large stones which was leaning against the next and last adjoin- 
ing tier of six superimposed stones toppled over, carrying two rows 
of that tier withit, caught Tusek, and crushed his arm. Under thèse 
proof s, was the case for the jury? 

There was évidence that the piles were separate. While it is now 
contended that Tusek jarred by his stroke the pile that fell and brought 
it down on himself, there was no testimony to support any such con- 
tention. It is true that Louis Schenkemeyer testified there were slabs 
or scantling under the single long pile to which he testified, yet the 
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same proof shows that thèse were about eight feet long, and there 
is no proof that the stone Tusek was cutting rested on a slab which 
extended under the adjoining stones which fell. That the two courses 
of the tier in question fell is clear ; that the weight which caused them 
to fall was in part the leaning stone 11x11, which followed them and 
caught Tusek, was equally clear. If we add the facts that the ground 
was solid and the frost out, that heavy stones stood on end against 
the last unbound tier of a pile sloping down hill, and other large stones 
leaned against another side of this pile, we hâve every factor tending 
to show that the inhérent instability of the pile, affected by no ex- 
traneous force, was the direct cause of Tusek losing his arm. Mani- 
festly, the trial court would hâve erred had it held as a matter of law 
that from thèse facts no inference of négligence could be drawn. It 
will be observed that the négligence charged was not in failing to 
put binders across the stones. That was but one élément of the nég- 
ligence charged, proved, and to which the attention of the jury was 
called by the judge. To that was superadded the leaning on end of 
long stones 11 inches square against a tier of unbound stones and this 
upon sloping ground. In that regard the court, after referring to the 
piling without strips, said : 

"That is the négligence asserted by the plaintiff, and that not only were they 
plled in that way without a binder, but that large stones (you hâve heard them 
described) were put against the ends of the pile, and that the absence of the 
stocks, the weight of the large stones against the ends, and that the incline of 
the ground, altogether tended to flnally push this pile over upon the plaintiff 
while he was at work." 

[2] The next question concerns contributory négligence. This is 
based on the court's déniai of defendant's point that: 

"If the jury flnd from the évidence that a trestle was provided for plaintiff's 
use in cutting the stone, and he was injured while cutting on the boards at 
stones ÎD or uear the pile, he is guilty of contributory négligence, and the ver- 
dict must be for the défendant." 

This point does not correctly state the real situation ; its affirmance 
would hâve been misleading, and the court was justified in refusing 
to so charge. It was based on the theory, wholly at variance with the 
proofs, that the plaintiff, instead of cutting stones at his bench, was 
cutting stones on boards in or near the pile when he was injured. 
This ignores the fact that he was not cutting stone. On the contrary, 
he was, as was customary and as his employer directed, at the stone 
pile to split oiï a section of the last stone in the pile to take to his 
bench to there eut it. That this was no évidence of contributory nég- 
ligence, under the facts proved, is clear to us, unless the danger of 
the pile itself was so patent as in itself made one négligent who worked 
beside it. But that such was not the case has been determined by the 
verdict of the jury under the instruction of the court that : 

"ïhe man assumes the risks of the dangers of that employment, either that 
are pointed out to him or. that he knows or are so obvlous that he ought to 
hâve known, and therefore in this case you take into considération ail the évi- 
dence bearlng upon that. Was this place so obviously daugerous to this plain- 
tiff In workiug there that he ought to hâve seeu the danger? Was it so im- 
minently daugerous, so obviously dangerous, that he ought not to hâve con- 
tinued work! If it was, then he would not be entitled to recover. He assumes 
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the risk of the employment. That Is, he assumes the risk of those dangers 
which he sees or ought to hâve seen." 

[3] It is also alleged the court erred in its instructions as to the 
bearing of the testimony that was given'as to the alleged customary 
way of piling stones without strips. This subject of the relevancy of 
such testimony had the careful considération of this court in American 
Locomotive Co. v. White, 205 Fed. 260, 123 C. C. A. 464, to which 
référence is made. We hâve carefully examined the proofs and the 
charge and are satisfied the court substantially observed thèse prin- 
ciples. As we stated before, the case, under the évidence or the plead- 
ings, did not turn, nor did the court's charge make it turn, on whether 
or not it was customary to use binders. That fact was only an élé- 
ment in connection with the slope of the ground and the weighting 
of the pile with heavy leaning stones, in determining whether the 
stones were negligently piled. Had there been no testimony of any 
custom, the mère fact of the absence of any binders for a tier of com- 
para tively narrow stones, standing on sloping ground and subjected to 
the weight of a heavy stone placed on end, would bave, without any 
évidence of custom, been a proper factor for proof and considération 
on the question of négligence. 

[4] It is complained that the court refused defendant's point: 

"If the jury are unable to find from the évidence deflnite proof of spécifie 
négligence, without depending upon prol)able théories or inferences as to the 
cause, the verdict must be for the défendant." 

Was there error in refusing it? As bearing on the proofs in the 
case and the course of the trial, we are unable to understand what 
this point means. The court had already affirmed defendant's point 
that: 

"If the jury find from the évidence that the stone fell upon the plaintifiC for 
some reason other than faulty construction by the défendant, the verdict of 
the jury must be for the défendant." 

If the two points in substance meant the same thing, it was a need- 
less duplication. The point affirmed restricted the jury from basing 
their verdict on any other cause than négligent piling. We are not 
satisfied the défendant by the refusai of this point was or could hâve 
been wronged. 

The foregoing and ail other contentions hâve been carefully consid- 
ered, and we find no grounds to justify our setting aside the judg- 
ment below. It is accordingly affirmed. 
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ASSETS RBALIZATION CO. v. SOVEREIGN BANK OF CANADA et aL 

(Circuit Court of Appeals, Third Circuit January 19, 1914.) 

No. 1776. 

L Bankeuptct (§ 308*) — Olaim— Impoeted Goods — Banker's Trust Ee- 

CEIPTS. 

A bank, having furnished money or crédit witli which wool was im- 
ported from Eussia, taking bills et lading in its own name and tlie usual 
trust reeeipts, continued to be the owner when the wool was sold by ttie 
Importer until tltle passed to the purcliaser, wlio thereafter became a 
bankrupt, and tlien was the owner of the account for the purchase priée. 
HeJd, that the bank alone was entitled to prove the claim for the priée 
against the estate of the bankrupt purchaser, of which right it was not 
deprived by the fact that a claiin was flled by the importer, and after 
payment of a divldend thereon was assigned to another whose claim 
would be expunged. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-507; 
Dec. Dig. § 308.*] 

2. Bankruptcy (§ 457*) — Eight to AppeaI/— Controveest. 

Where an importer of wool, the title to which was in a banlt that had 
advanced nioneys and crédit to purchase the same, sold it to a buyer who 
became a bankrupt, and the importer, after proving the claim against 
the bankrupt's estate, assigned it to another, after which the bank was 
held to be the owner and the only one entitled to prove the same, where- 
upon the claim of the importer was expunged, there was a suflicient con- 
tre versy between the bank and the assignée to entitle the latter to ap- 
peal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 917; Dec. 
Dig. § 457.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
0. C. A. 9.] 

Appeal from District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Circuit Judge. 

In the bankruptcy proceedings of the James Dunlap Carpet Company 
an order (206 Fed. 726) was entered permitting the Sovereign Bank of 
Canada to prove a claim for wool sold to the bankrupt by one Joseph 
Reichardt, and the Assets Realization Company, as assignée of Reich- 
ardt for a balance of the claim unpaid, appeals. Affirmed. 

William Ewin Bonn, of Baltimore, Md., for appellant. 
Rounds, Hatch, Dillingham & Debevoise, of New York City (Ralph 
S. Rounds, of New York City, of counsel), for appellees. 

Bef ore CRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. The James Dunlap Carpet Company was ad- 
judicated a bankrupt on March 30, 1907. On April 5, 1907, Joseph 
Reichardt, who was in the wool business in New York City, filed a 
claim on the bankrupt estate for $11,212.11, for wool sold by him to 
the bankrupt in December, 1906, and January, 1907. 

The claim of Reichardt was allowed by the référée, one dividend 
thereon was paid to Reichardt, and in September, 1907, the claim was 
sold and assigned by him to the Assets Realization Company. 

*B"or oUier cases see same topic & § ndmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On February 27, 1908, the Sovereign Bank of Canada presented a 
daim to the référée for $11,212.11, for the identical wool mentioned 
and referred to in the claim of Joseph Reichardt. Objections were 
filed to this latter claim by the trustées of the bankrupt's estate and 
by the Assets Realization Company, Reichardt's assignée. The District 
Court allowed the claim of the Sovereign Bank and expunged the claim 
theretofore allowed to Reichardt. The appeal now bef ore us was taken 
by the Assets Realization Company and allowed by the court below 
against the Sovereign Bank of Canada and the trustées in bankruptcy 
of the Carpet Company. 

[ 1 ] The f acts as to the dealings between Reichardt and the Sover- 
eign Bank of Canada, upon which the title claimed by the bank to the 
wool in question was founded, are not in dispute, and we avail our- 
selves of the statement of the same made by the counsel for the bank. 

Joseph Reichardt, trading under the name of Reichardt Bros., was 
engaged in the wool business during 1906 and previously. In order to 
make importations of wool, large capital is required, as the cost of the 
wool has to be paid to the wool growers and small dealers in Siberia, 
Afghanistan and other foreign lands, long before the wool reaches 
this country, and, in order to finance his importations, Reichardt made 
arrangements with the Sovereign Bank of Canada to issue to him many 
letters of crédit, extending over long periods. The course of this busi- 
ness was that Reichardt applied to the Sovereign Bank of Canada for 
a letter of crédit and the bank issued such letter in the form that had 
become customary in transactions of this kind between importing mer- 
chants who need banking crédits, and the bank furnishing the same. 
Reichardt executed a letter of obligation in respect to the crédit thus 
issued, on the usual form in such cases, whereby title to the property 
purchased and to be imported is vested, in compliance with the terms 
of the letter of crédit, in the bank issuing the same. Reichardt's agent 
in Russia then drew drafts for the purchase price of wool upon the 
correspondent whom the bank had authorized to accept bills drawn in 
accordance with the letter of crédit. Original invoices of the wool to 
be so paid for were made out by Reichardt Bros. 's agent in Russia, in 
favor of the Sovereign Bank of Canada, and attached to each draft 
drawn upon the bank's correspondent. The bank's correspondent, on 
receipt of each draft and the documents attached, sent notice to the Sov- 
ereign Bank of Canada that it had accepted a draft for so much money 
under such and such a letter of crédit, and charged the bank's account 
with the amount of the acceptance ; and it f orwarded to the bank, with 
this notice, the original invoice which Reichardt's Russian agent had 
attached to his draft. The goods were then shipped to N&w York 
through shipping agents, to whom the bank's correspondent delivered 
the receipts that had been given by the original carrier when the wool 
was forwarded from the indorser. The bills of lading obtained by 
thèse shipping agents were made out either to their own order and in- 
dorsed by them, or to the order of the Sovereign Bank of Canada, as 
required by the terms of the letter of crédit, and sent to the bank. 
When the bills of lading reached the bank, it delivered them to Reich- 
ardt Bros., upon their giving a trust receipt, as is the custom in thèse 
transactions. The goods would then be warehoused in the bank's name 
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and warehouse receipts delivered to the bank. When Reichardt made 
a sale, he would apply to the bank for a delivery order on the ware- 
house, get the wool, forward it, and send the invoice to the bank, which 
forwarded it to the purchaser with instructions to remit to the bank 
in payment of the same. 

Such was the gênerai course of business in a letter of crédit transac- 
tion, and the testimony on the subject is undisputed. 

This well established custom, by which importers may so avail them- 
selves of a bank's crédit as to enable them to transact an importing 
business to a larger extent than would be possible upon private crédit, 
and with such entire safety to the bank as enables the bank to charge 
only a small commission for the service rendered, has been recently 
considered by this court in the case of Century Throwing Co. v. Mul- 
1er, Schall & Co., 197 Fed. 252, 116 C. C. A. 614, and the légal protec- 
tion secured to the bank by the methods adopted in accordance with 
that custom recognized. 

[2] The défendant in error has moved to dismiss the présent appeal, 
on the ground that no controversy properly exists between the Sov- 
ereign Bank of Canada and the Assets Realization Company, assignée 
of the claim proved by Reichardt Bros., on account of the sale of this 
wool. Much ingénions argument has been indulged in by the learned 
counsel in support of this motion. The argument, however, is large- 
ly technical, and does not appeal to a court exercising the équitable 
powers with which a bankruptcy court is vested. Although the under- 
lying merits of this motion is discussed in an opinion of the learned 
judge of the court below, to which we hâve referred, we will hère ob- 
serve that that portion of the order which allows the claim of the Sov- 
ereign Bank, does directly and particularly affect the appellant. By 
that order, appellant's claim was practically disallowed, and this ap- 
peal involves the question as to which of two claimants is entitled to the 
benefit of the claim for certain wool sold to the bankrupt. The real 
question is, to whom do the dividends on the claim belong? The ap- 
pellant, therefore, in respect to the claim growing out. of the sale of 
this wool, occupies a position very différent and distinct f rom that of 
ail other creditors, and for reasons stated in the opinion of the court 
below, the motion to dismiss is f ormally refused, however unimportant 
that refusai may be in the view taken by this court upon the merits of 
the case, as raised by the appeal. 

The title of the bank to the goods in question and to the indebtedness 
arising upon the sale thereof to the bankrupt, down to the assignment 
of the bankrupt's claim by Reichardt Bros, to the appellant, is not se- 
riously, if at ail, disputed. The only question, therefore, remaining for 
détermination is, whether that title has been divested by any conduct 
of the bank amounting to a private estoppel. This and al! other sub- 
sidiary questions relating thereto hâve been so clearly and satisfactorily 
dealt with by the court below, that it is unnecessary for us to add any- 
thing to the opinion which it has delivered. In re Dunlap Carpet Co. 
(D. C.) 206 Fed. 726. 

We therefore affirm its judgment. 
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LATHAM V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Deceinber 8, 1913. On Application 
for Rehearing, January 20, 1914.) 

No. 2462. 

1. CEiivnNAL Law (§ 595*) — Eight of Accused to Continuance — Discrétion 

OF COUBT. 

The déniai of a motion for continuance in a criminal case, based on the 
absence of a witness whose testimony, as stated in tbe affidavit, would not 
bear directly on the question of defendant's gullt but could be used only 
contingently to contradict expected testimony for the prosecution, held 
not an abuse of discrétion. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1311, 1323- 
1327; Dec. Dig. § 595.*] 

2. Ckiminal Law (§ 422*) — Trial — Evidence. 

The admission in évidence in a criminal trial of conversations between 
a witness and an alleged confederate of défendant; as guarded by the in- 
structions of the court, held not error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 984-988; 
Dec. Dig. § 422.*] 

3. Peostitxjtion (§ 4*) — White Slave Tbaffic Act — Prosecution fob Viola- 

tion — Evidence. 

The admission of évidence in a prosecution under the White Slave 
Trafflc Act June 25, 1910, c. 395, 36 Stat. 825 (U. S. Comp. St. Supp. 1911, 
p. 1343), held not error and the évidence not prejudicial to défendant if 
not pertinent. 

[Ed. Note. — For other cases, see Prostitution, Cent Dig. § 4 ; Dec. Dig. 
i 4.»] 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Criminal prosecution by the' United States against Henry Latham. 
Judgment of conviction, and défendant brings error. Aiïîrmed. Ap- 
plication for rehearing denied. 

J. W. Ownby, U. S. Atty., and J. B. Dailey, Asst. U. S. Atty., both 
of Paris, Tex. 

Before FARDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

FARDEE, Circuit Judge. The plaintiff in error was indicted in the 
court below for violation of the act of Congress approved June 25, 
1910, commonly known as the "Mann White Slave Traffic Act." 

The indictment contained four counts, each charging in slightly va- 
riant terms that the plaintiff in error carried and persuaded, induced, 
and enticed one Bessie Pettite, a girl of about the âge of 15 years, 
to be transported by railroad engaged irt interstate commerce from 
Grand Saline, in the state of Texas, to the city of New Orléans, state 
of Louisiana, there to engagé and be engaged in prostitution. Upon 
arraignment and trial he was found guilty as charged in the indict- 
ment, and thereupon was sentenced to five years' imprisonment in the 
penitentiary. On and through his trial he was represented by counsel, 

*For other cases see same topic & § ndmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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who, after verdict, moved for a new trial and, failing in that, sued out 
and perfected writ of error to this court and procured the enlargement 
of the plaintiff in error upon bond pending the proceeding. It appears 
thereafter the plaintiff in error, upon his afïidavit (whether therein as- 
sisted by counsel or not does not appear), obtained from the trial court 
an order under the act of Congress approved June 25, 1910, author- 
izing the further prosecution of the writ of error in forma pauperis. 
Thereupon the record was transmitted to this court in typewriting and 
has not been printed. 

On the day set for hearing in this court, counsel, one of whom at 
least represented the plaintiff in error belovv, appeared and, suggesting 
to the court that they had just been employed to represent the plaintiff 
in error in this court, obtained a postponement of the hearing, with 
leave to withdraw the record and to file a brief in 10 days. Before the 
10 days expired, counsel, on statement that plaintiff in error had failed 
to raise a sufficient sum of money to compensate them for services to 
be rendered, withdrew their appearance. The resuit is that we hâve 
not had the benefit of any présentation other than the assignments of 
error as to the contention of plaintiff in error on this writ. We hâve 
nevertheless given ail possible considération to the case and find that 
none of the assignments of error are well taken, and there is no ré- 
versible error patent on the face of the record ; and, in addition, we 
hâve satisfied ourselves that the plaintiff in error had a fair trial and 
that the undisputed évidence in the case fully warranted his conviction. 

Affirmed 

On Application for Rehearing, 

PER CURIAM. The application for rehearing assigns grounds as 
f ollows : 

I. The court erred in holding that a continuance in the court below 
had been properly denied. 

[1] The record shows that the application for a continuance was 
supported by an affidavit of the défendant which stated, among other 
things, what the défendant expected to prove by the said witness, and 
that the witness was really sick and her absence was not a procure- 
ment of plaintiff in error and was not made for delay. There was no 
showing that the same nor similar évidence could not hâve been ob- 
tained from other witnesses présent. The proposed évidence of the 
absent witness as recited does not bear directly upon the commission of 
the offense charged, and it was largely admissible only upon the con- 
tingency that Bessie Pettite, the main witness for the government, 
should deny the alleged conversations as expected to be proved by the 
absent witness. 

"It is well settled that the action of the trial court upon an application for 
a continuance is a matter of discrétion not .subject to review unless such dis- 
crétion has been abused." Hardy v. U. S., 186 U. S. 224, 22 Sup. Ct. 889, 46 
L. Ed. 1137, and cases there cited. 

And clearly there was no abuse of discrétion in this case. 
[2] II. The court erred in holding that the testimony of Bessie Pet- 
tite, relative to the conversations had by her with John Northcott and 
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tHe acts and sayings of John Northcott, admitted over the objections 
of plaintiff in errer, were not prejudicial to him. 

The court below held, and this court found held correctly, that the 
testimony referred to was admissible under the authority of American 
Fur Co. V. United States, 2 Pet. 365, 7 L. Ed. 450, and Wiborg v. 
United States, 163 U. S. 657, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289. 
In this connection we notice that the trial court instructed the jury 
that if they believed beyond reasonable doubt that there was a common 
purpose and design upon the part of John Northcott and Henry Lath- 
am that the witness Bessie Pettite should be transported from Grand 
Saline, Tex., to New Orléans, La., over the line of a common carrier 
in interstate journey for the purpose of prostitution, then the state- 
ments made by Northcott to the witness Bessie Pettite, bearing upon 
the common purpose and design, would be admissible as évidence 
against the défendant Latham; but, if no such common purpose or 
design was shown, the évidence should not be considered by them 
against the défendant Eatham. There can be no doubt that the rights 
of the défendant with regard to this évidence were fully protected. 

[3] III. That this court erred in holding that the plaintiff in error 
was not injured when the trial judge permitted the question to Bessie 
Pettite, "Who got you pregnant?" to which the answer was, "John 
Northcott, I reckon." This évidence was admissible for the purpose 
of showing the motive and common design between John Northcott 
and Henry Latham, and in addition to that was admissible because 
the question was asked on redirect examination in relation to matters 
called out in the cross-examination of the witness Bessie Pettite. If 
the évidence was not pertinent, its admission was not prejudicial to 
the plaintiff in error. 

The pétition for rehearing is denied. 
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In re A. GAGLIONE & SON. 

(Clrcïilt Court of Appeals, Third Circuit. May 8, 1913.) 

No. 1703. 

Sales (§ 454*) — Sale oe Bailment — Contract of Hieing with Option to . 
pukchase. 

ïlie dellvery of machinery by a manufacturer to a user under a con- 
tract providing for rental payments, and glving the user the option, after 
niaking the last rental payinent, of purchaslng the machinery by paylng 
an addltlonal sum, under the law of Pennsylvanla créâtes a bailment, and 
the glving of notes at the tlme of delivery for the rental payments, and 
also for the final optlonal purchase payment, does n«t convert it into a 
conditlonal sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1324, 1325, 1333, 
1334 ; Dec. Dig. § 454.*] 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 11 
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In the matter of A. Gaglione & Son, bankrupts. From an order 
denying his pétition to recover certain property from Fred W. Tepel, 
trustée, Pearson M. Walton appeals. Reversed. 

For opinion below, see 200 Fed. 81. 

T. M. B. Hicks and Wister M. EHiot, both of Williamsport, Pa., 
for appellant. 

A. R. Jackson and M. C. Rhône, both of WiUiamsport, Pa., for ap- 
pellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, sitting in bank- 
ruptcy, Walton, the appellant, alleging he was the owner of certain 
machinery in the possession of Tepel, trustée in bankruptcy of Gagli- 
one & Son, petitioned it to be delivered to him. The trustée answered, 
alleging the title thereto was in the bankrupts. The référée, on référ- 
ence, reported in favor of Walton. The court reversed the référée and 
dismissed Walton's pétition. Thereupon the latter took this appeal. 

Without entering into détails, it suffices to say that the two lots of 
machinery in question were delivered by the plaintifï, a manufacturer, 
to the défendants, who were users of such machinery, under two con- 
tracts which provided for cash and certain rental payments. They 
further provided, in the one case for $25, and in the other for $75, ad- 
ditional payment by the following stipulation, viz. : 

"If the said party of the second part shall faitîifully keep and perform this 
agreement, and make ail the. payments herein stipula ted when due, then and 
not otherwise the said party of the second part may at their option pur- 
chase the said machinery herein rented witliin thirty days from the expira- 
tion of the time for which the same is rented, and not afterwards, by paying 
to the said parties of the flrst part seventy-five dollars and no cents purchase 
money." 

In pursuance of a previous verbal understanding, the contracts and 
notes covering the rental installments and also the payment referred 
to in the quoted clause, and payable at the dates provided in the con- 
tract, were given by the Gagliones to Walton. A part only of the in- 
stallment notes were paid before bankruptcy. It is not denied that 
thèse contracts, under the décisions of the Suprême Court of Penn- 
sylvania — Ditman v. Cottrell, 125 Pa. 606, 17 Atl. 504, and kindred 
cases — create bailments; but the court below felt constrained to hold 
that the giving and accepting of thèse notes, which, it will be observed, 
included one for the final payment in case the option to purchase pro- 
vided by the section quoted was exercised, converted such bailment 
into a conditional sale. Standing alone, and without any évidence or 
facts showing the parties so intended, we cannot give this effect to the 
mère taking of notes. While no Pennsylvania state case involves the 
précise state of facts before us, namely, where one of the notes repre- 
sents this final, optional, purchase payment, yet the gênerai principle 
deducible from the adjudged cases is that the mère giving of notes does 
not turn a bailment into a sale. Lippincott v. Scott, 198 Pa. 283, 47 
Atl. 1115, 82 Am. St. Rep. 801; Lippincott v. Holden, 11 Pa. Super. 
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Ct. 15 ; Byers v. Risher, 41 Pa. Super. Ct. 469. Manifestly, such notes 
are given, not to annul a contract of bailment, but to provide for its 
step by step f ulfillment ; or, as said in Lippincott v. Scott, supra : 

"If he had not given any notes, there would hâve to be a crédit and re- 
ceipt for eacti payment ; but when he lifted tlie note it v^as évidence of pay- 
ment — évidence of the monthly payment according to the lease." 

Taking as a single transaction its several détails, viz., the delivery of 
machines, exécution of the contracts, and the giving of the notes for 
the rental installments and the purchase option, it is clear to us that 
the payment of ail the rental installments was an absolute prerequisite 
to the exercise of the option to purchase, and that the exécution of a 
note for the option payment, at the time when the installment notes 
and the contracts of bailment were executed, cannot justly be given 
the evidential efifect of thwarting the undoubted and lawful purpose 
of the parties to then and there create a bailment. 

The case must therefore be reversed, and remanded to the court be- 
low, with instructions to confirm the report of the référée. 



WOOD V. LEDGERWOOD. 
(Circuit Court of Appeals, Fifth Circuit. December 1, 1913.) 

No. 2,497. 

BANKEUPTCT (§ 314*) — PBOVA.BLE CLAIMS — NoTE BaEEED BY LIMITATION. 

A note extended after it was barred by limitation under the statute of 
Texas, unless the extension was In writing and signed by the malîer and 
contains an aclînowledgment of the debt, as required by Rev. Civ. St. Tes. 
1911, art. 5705, is not provable against his estate In banliruptey. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490; Dec. Dlg. § 314.*] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edw. R. Meek, Judge. 

In a bankruptcy proceeding, from a decree disallowing her claim, 
Mrs. Amelia E. Wood appeals. Affirmed. 

John W. Wray, of Et. Worth, Tex., for appellant. 
R. W. Flournoy and Le Roy A. Smith, both of Et. Worth, Tex., 
for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. The note upon which the debt sought to be proved 
is founded is barred upon its face by the Texas statute of limitations of 
four years. The extensions relied upon to toll the statute having been 
made subséquent to the time the debt became due, and not being in 
writing and signed by the bankrupt, are not effective. See article 3370, 
R. S. Texas 1895; article 5705, R. S. Texas 1911. 

The ruling of the court below rejecting the proof of debt was cor- 
rect. 

Affirmed. 

*Far other cases see same topîc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DANIEL 6REEN FBLT SHOE CO. v. DOLGBVILLE FELT SHOE CO. 

(Cii'cviit Court of Appeals, Second Circuit, December 9, 1913.) 

No. 165. 

Patents (§ 328*) — Vauditt and Infkingement — Siioe and Pbocess of Mak- 
ING Same. 

The Green patent, No. 894,733, for a shoe and process of making the 
same, claims 1 and 6, which are process claims, are invalid as oinittlng 
the use of a hollow-bottouied last, which is an essential élément of the 
combination process. Olaim 11, which is for the product, Is also vold 
as too broad, its terms coverlng shoes not made by the process described. 
Claims 2, 3, 4, 5, 8, 9, and 10, ail process claims, neld. valid and infringed. 

Appeal f rom the District Court of the United States for the North- 
ern District of New York. 

ïhis cause cornes hère upon appeal from a decree of the District Court, 
Northern District of New York, sustalniug a patent and finding infriugement 
thereof by défendant. This patent is No. 894,733, issued July 1, 1907, to Wil- 
liam E. Green for a "shoe and process of making the same." The Invention 
relates to an improvement in felt shoes, and more particularly to that class of 
shoe which is provided with a comparatively thin outer sole and with a 
cushloned insole, the object being to provide a shoe of this charactor which 
may be molded to perfect shape, and which will at the same time provide a 
soft and cushloned insole which will make the shoe exceedingly comfortable 
In wear. The patentée says : "My object is preferably accomplished by form- 
iug the shoe wrong si de out, and after It is turned placing it, in a thoroughly 
wet condition, on a hoUow-bottomed last and causing the felt upper to shrink 
in drying, thus giving it an absolutely jierfect shape and at the same time com- 
pelllng the soft insole to project upward, and forming a soft cushion for the 
foot." There are 11 claims; no charge of infringement was pressed under 
claim 7; ail the others were held to be valid and infringed. AU the claims 
are for the process of making, except the eleventh, which is for the product. 

The opinion of the District Judge will be f ound in 205 Fed. 745. 

Henry Schreiter, of New York City, for appellant. 
P. C. Peck, of New York City (Edmonds & Peck, of New York 
City, of counsel), for appellee. 

Before LACOMBE, WARD, and HUNT, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Judge 
Ray has discussed the prior art and the other facts in the case at great 
length. A présentation of the facts sufficiently full for an understand- 
ing of the following opinion will be found in his discussion; it will 
be sufficient to indicate our conclusions without rehearsing the facts. 
It may be noted that, in the patented process the soft padding which 
is to form the insole is placed on the sole, between the latter and the 
last. As the sole is stretched tant (by the shrinking of the upper) it 
presses the superimposed insole towards the last, which latter, being 
hollow-bottomed, receives the insole into its cavity; the outer sole 
lying flat across the cavity. This is well expressed in the eighth claim, 
which reads : 

"8. The process of making shoes which consists in securing a shrinkable 
upper to an outer sole, both being wrong side out, placing a pad on said outer 

♦For other cases see same topic & § kumber in Dec. & Am. Diss. 11)07 to date, & Rep'r Indexes 
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sole, securing an inner sole over sald pad, tuming the shoe çight side out, and 
slirinking the same upon a hoUow-bottomed last, thereby causing the upper 
to confonn to the shape of the last and the soft filllng and inner sole to project 
upward into the hoUow of the last." 

As to the prior art. The process of the patent involves the use of a 
hoUow-bottomed last as it never was used before, viz. : so as to make 
it easier to stretch the sole, which does not necessarily mean increasing 
its dimension in the line of pull, but only drawing it taut as the sheep- 
skin head is drawn over a drum. Presumably a shrinking upper 
sewed to a sole and drying on a flat-bottomed last would exercise some 
stretching force, but not as efifectually as it does over this hollow-bot- 
tomed last, because of friction, etc. Manifestly the other function, 
which accompànies the stretching, namely stowing away the padding 
into the cavity of the hollow-bottomed last, would be totally absent 
when a flat-bottomed last is used. The prior art shows, no doubt, the 
several éléments of the patented process but not combined as the pat- 
entée combines them, producing the resuit he indicates. 

As to ail prior uses by complainant or by others. Giving full crédit 
to the Wannamaker books and the f acts they record, défendant has not 
satisfied us, any more than he did Judge Ray, "beyond ail reasonable 
doubt," which was the burden he assumed, that "No. 457" was a shoe 
or "Comfy" slipper (of which there were several kinds) built strictly 
according to the teaching of that patent. 

As to infringement. Judge Ray relied on the testimony of Ortleib, 
which he quotes in his opinion. Défendant says Judge Ray ignored 
the cross-examination of this witness. We hâve considered it care- 
fully. The only statement in it, apparently relied on, is that when the 
upper and last are a pretty close ût as molded and eut, and the last is 
forced into the upper with the sole sewed on, it will stretch the wet 
felt. We assume that will always happen, when the fit is close and a 
last is to be inserted into the entire interior, through a hole which does 
not open up the entire interior. But we cannot see that such stretch- 
ing is a matter of any importance. Afterwards, when the drying time 
comes, the upper shrinks onto the last, whether the clearance through 
which it shrinks is normal, being eut for a loose fit, or is a recapture 
of the space out of which part of it was forced when the last was in- 
serted. In both cases it forms itself by shrinkage on the last, and 
at the same time exerts a pull on the sole which tends to flatten it, and 
in flattening it lifts up the padding laid on the sole into the cavity 
devised to receive it. 

That défendant uses a mallet to strike the sole — either with 
the flat head or with the rounded head is immaterial. Possibly it may 
expedite the process of flattening the sole and stowing away the super- 
imposed padding ; possibly it may be an improvement in shop practice, 
but this does not négative the use of patentee's process, which, as it 
seems to us, défendant certainly uses, to the extent that the patentée 
claims it. 

As to the claims. We are satisfied that the use of the old tool, a 
hollow-bottomed last, in a way to secure a new resuit from it, is an 
essential part of the patentee's invention. Most of the claims name it 
as an élément of fhe combination process — three claims. Nos. 1, 6, and 
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and 7, No. 7 not being relied on, do net name it. Plaîntiff insîsts that 
because thèse clâims state that the sole is stretched, the hoUow-bottomed 
last must be read in. If this contention is unsound then thèse daims 
cannot be sustained because they do not include an élément which is es- 
sential, and do not cover any subcombination which is shown by the rec- 
ord to be efficient. We doubt if the typical shoe of the patent could be 
made without the use of the hollow-bottomed last ; certainly the pat- 
ent does not indicate that it could. If, however, the plaintiff's con- 
tention be Sound and we are to read a hollow-bottomed last into claims 
1 and 6, then thèse claims duplicate others which do include that élé- 
ment, so they must be struck out as superfluous. 

Claim 11 is for the product. We think this claim too broad. It 
calls only for a shoe in which upper and sole are of différent shrinka- 
bility, and in which the upper is shrunk and the sole is stretched. How 
the sole is stretched it does not indicate. It would cover a shoe made 
on a flat-bottomed last, when the sole was stretched, not merely by the 
pull of the shrinking upper over the edge of the last, but by any other 
means which stretched it. 

It is also silent as to the shoe having a yielding surface for the f oot, 
formed by forcing the padding into place by the stretching of the sole, 
however it be stretched. It is also silent as to turning the shoe "right 
side outside" ; it would cover a shoe which was made without being 
turned. It claims too much, and cannot be sustained. Manifestly it 
was drawn to be very broad, for it does not use the familiar phrase 
"substantially as described." It cannot be sustained, for it would cover 
shoes produced by a process différent from the process of the patent, 
when the novelty of that process was the patentee's sole contribution to 
the art. 

That défendant has infringed this patent is abundantly proved. The 
decree is aiïirmed as to ail claims included in it except numbers 1, 6, 
and 11. As to those it is reversed. Since neither side has prevailed on 
the whole case, there will be no costs to either side of this appeal. But 
since défendant is manifestly an infringer, and the patent is a valid 
one, the modification of the decree should produce no modification of 
the costs awarded in the District Court. 



NBPF et al. v. COFFIELD MOTOR WASHEB CO. 
(Circuit Court of Appeals, Fourth Circuit. December 15, 1913.) 

No. 1203. 

Patents (§ 294*) — Validity and Infiungement — Wateb Motoe. 

A preliminary injuiiction against infrlngement of the Coffleld reissue 
patent, No. 12,719 (original No. 806,779), for a vvater motor, held not im- 
providently granted. 

[F.d. Note. — For other cases, see Patents, Cent. Dig. § 473; Dec. Dlg. § 
294.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

'For other cases see same toptc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Coffield Motor Washer Company against Ed- 
ward W. S. Neff, S. K. Lapp, and R. D. Farmer, trading as the Neff 
Hardware Company. From an order granting a preliminary injunc- 
tion, défendants appeal. Affirmed. 

H. A. Toulmin, of Dayton, Ohio, for appellants. 
R. J. McCarty, of Dayton, Ohio, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 

Judge. 

ROSE, District Judge. The appellee is the owner of reissued let- 
ters patent No. 12,719, dated November 12, 1907. The original patent 
was numbered 806,779, and was granted December 12, 1905. The 
vaHdity of the reissue in suit bas been upheld by the court below in 
Peter T. Coffield & Son v. Spears & Riddle (C. C.) 169 Fed. 641, 
and in Coffield Motor Washer Co. v. A. D. Howe Co. (C. C.) 172 Fed. 
668, and by this court in A. D. Howe Machine Co. v. Coffield Motor 
Washer Co., 197 Fed. 541, 117 C. C. A. 37. In the last-mentioned 
case the Suprême Court denied a pétition for a writ of certiorari. 227 
U. S. 677, 33 Sup. Ct. 405, 57 L. Ed. 700. 

In the case at bar a preliminary injunction bas been issued against 
the appellants, restraining them pendente lite from making, using, and 
selling a particular form of water motor alleged to infringe on the 
patent in suit. From the order granting such injunction this appeal 
has been taken. 

We refrain from any discussion of the various assignments of er- 
ror, in order that when, if ever, this cause shall again come before us 
on appeal from a final decree, neither this court fior the parties may 
be embarrassed by anything which may be now said. The sole ques- 
tion upon which we are now called upon to pass is whether the learned 
judge below, in granting this preliminary injunction, improvidently ex- 
ercised the discrétion committed to him by law. Rahley v. Columbia 
Phonograph Company, 122 Fed. 623, 58 C. C. A. 639. We do not 
think that he did. 

Affirmed. 



JOHN PELL & SON, Inc., v. PROTECTOK LAST ÏIBINFORCING CO. 

(Circuit Court of Appeals, Third Circuit. January 5, 1914.) 

No. 1767. 

Patents (§ 328*) — Validity and Infp.ingement — Reinforced Shoe Last. 

The Baker patent No. 870,760 for a reinforced shoe-last held valid and 
Infringed. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Joseph Cross, District Judge. 

Suit in equity by the Protector Last Reinforcing Company against 
John Pell & Son, Incorporated. Decree for complainant, and défend- 
ant appeals. Affirmed. 

•For other cases see same topic ê § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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For Opinion below, see 204 Fed. 453. 

W. J. Ennisson, of New York City, for appellant, 
George H. Maxwell, of Boston, Mass., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The patent now in dispute— No. 
870,760, for a reinforced shoe-Iast, issued November 12, 1907, to the 
inventor, Winthrop B. Baker — lias been sustained, and infringement 
bas been found, in a comprehensive opinion of the District Court re- 
ported in 204 Fed. 453. The opinion displays the painstaking care 
and the marked ability that characterized the work of the late Judge 
Cross, and we agrée not only with bis conclusions, but in the main with 
bis reasoning also. He may perhaps bave made one or two incorrect, 
or inadéquate, statements of fact, but tbey are not important enougb 
to vitiate bis argument, or to require spécial notice. 

The invention is not epoch-making, but we tbink it bas patentable 
merit. In fact, the defendant's persistent attack is hard to understand, 
unless we suppose that such merit exists, and is really recognized by 
the défendant, although no doubt with much reluctance. Neither (un- 
less we suppose that the combination of fiber and leather bas genuine 
advantages) is it easy to understand why the défendant should use it 
— for we bave no doubt that the défendant did use it — while the art 
was offering an unpatented device, made from strips of leather alone, 
that is vigorously asserted to be equal in ail respects to the patented 
invention. Again and again the défendant insists upon the conspicu- 
ous merits of the leather strips, and attempts to demonstrate tbeir ad- 
mirable qualities in comparison with the fiber and leather of the pat- 
ent in suit. The inévitable inquiry is at once presented, Why then did 
the défendant apparently pref er the patented combination ? 

Neither are we satisfied that the évidence establishes beyond reason- 
able doubt that Baker's strips were suggested to him by some other 
person before the patent was applied for. Upon this point the requi- 
site quality of proof is well known, and in our opinion Judge Cross 
applied the rule correctly. 

The argument that the spécification is too vague to convey sufficient 
information to the public is not impressive. Exercising the expected 
skill of the calling, the défendant seems to bave had no difficulty in 
choosing a satisfactory "fibrous substantially incompressible material" ; 
and the facts of the présent controversy do not call upon us to décide 
precisely bow broad the true scope of the claims in this particular msv 
be. Tbey certainly include the strips used by the défendant. 

The decree is affirmed. 
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FOUNTAIN BliEOTRICAL FLOOE BOX CORPORATION v. TRUSTEES 
MASONIO HALL AND ASYLUM FUND. 

(District Court, S. D. New York. December 26, 1913.) 

Patents (§ S28*) — Validitt and Infkingment — Flooe Box for Eleoteic 

CONDUCTOKS. 

The questions of the validity and infringment of the Krantz patent, No. 
738,688, for a floor box for electric conductors as against the défenses of 
lack of invention, abandonment, and noninfriugeinent, held properly sub- 
mitted to the jury, and a verdict for plaintiff held sustained by the évi- 
dence. 

At Law. Action by the Fountain Electrical Floor Box Corporation 
against Trustées Masonic Hall and Asylum Fund. On motion by de- 
fendant to set aside verdict and for a new trial. Denied. 

F. Warren Wright, of New York City (Fred Francis Weiss, of New 
York City, of counsel), for plaintifï. 

Paul M. Goodrich, of New York City (John H. Roney, of Chicago, 
111., of counsel), for défendant. 

RAY, District Judge. This is an action at law brought by the plain- 
tifï, owner of the patent in suit, to recover damages for the infringe- 
ment by défendant, a user, of letters patent No. 738,688, issued to 
Hubert Krantz, September 8, 1903. Claim 3 of the patent in suit is 
the only one in issue, and same reads as f ollows : 

"3. A floor box for electric conductors, cumprislng an outlet box part adapted 
to be secured in place below the flooring, a sleeve secured thereto, lugs pro- 
jecting inwardly from the wall of sald sleeve, contacts carried by but insulated 
from said lugs, In combination with a ping carrying contacts adapted to con- 
nect with said flrst contacts, and a cover, substantially as deseribed." 

This floor box for electric conductors has : (1) The box part which 
may be secured to a floor or beams or any suitable support beneath the 
main floor; (2) the sleeve part "secured thereto," that is, to the box 
part; (3) the lugs, which project inwardly from the wall of the sleeve 
and which are or may be iron projections intégral with the sleeve part 
or suitably attached thereto ; (4) electrical contacts carried by but in- 
sulated by suitable insulating material from the lugs ; (5) a plug car- 
rying electrical contacts, which contacts are so placed on the plug as 
to connect with the contacts carried by the plug when the plug is in- 
serted; and (6) and lastly, a cover for the whole. The floor box is 
placed in position beneath the main floor as stated, and the sleeve 
which, by means of the lugs thereof, carries one set of contacts, is 
secured thereto on the upper side or above the floor box proper, and 
then the cover is above that, and when ail are in position is supposed 
to be even with the main floor. It is advisable to hâve this sleeve part 
adjustable ; that is, so arranged and connected or secured to the box 
part that it can be raised or lowered more or less with référence to 
the box part and still be efficiently connected therewith. The drawings 
and spécifications of the patent in suit show this sleeve part connected 
to the box part by means of a sçrew thread. This is one mode of 

•For other cases see same toplc & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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securing the one part to the other, but the claim is not limited to this 
means or mode of securing the sleeve to the box. It was only neces- 
sary for the patentée to show one mode of attaching the one to the 
other, and the patentée was not limited by showing this mode of attach- 
ment to that mode, as he did not so hmit himself in the claim. "Se- 
cured thereto" would permit any mode of securing the one to the 
other efïectively. 

The défendant has a structure with box part and sleeve and a cover 
and lugs projecting inwardly from the wall of the sleeve, and thèse 
sustain or carry the contacts, which are insulated therefrom, by means 
of a métal swing like structure on which is placed the contacts (in- 
sulated therefrom), but the swing insulation and contacts are supported 
and carried by the lugs. In defendant's structure the sleeve is not 
secured to the box part by any screw thread, but by means of a deep 
groove in the walls of the box into which the lower part of the walls 
of the sleeve slip, and then this groove is filled with cément, and when 
it hardens the sleeve is firmly secured to the box part. Or the groove 
may be first filled with cernent, and then the lower edge of the wall of 
the sleeve may be pressed down into the cément, and when the cément 
hardens the one part is firmly secured to the other. This structure o£ 
the défendant has an advantage over the other, in that the groove is 
so large that the sleeve may be tipped when pushed down into the cé- 
ment and so conform to a slope in the floor. It has the disadvantage 
that the sleeve part cannot be raised and lowered at will without break- 
ing or digging out the cément, which can be done by means of the 
screw thread in the patent in suit. But this patent in suit was not 
granted on the screw thread or because of any advantage growing out 
of its présence. The patent in suit issued for the reason, mainly, that 
the sleeve part by means of its lugs carries the contacts and the in- 
sulating material. It was left to the jury to détermine whether the one 
mode of attaching the sleeve to the box part was the équivalent of the 
other. 

It is true that in the prior art we hâve similar devices and for a sim- 
ilar purpose and patent to Goehst & Wilkes, 681,416, of August 27, 
1901, is pointed out as so limiting this claim of the patent in suit as to 
demonstrate that patentable invention is not disclosed. Goehst & Wil- 
kes has a box part and a sleeve part, and thèse are attached by a screw 
thread ; but the sleeve has no lugs, nor does the box part, and the 
contact carrying device is secured in the box part, and hence is not 
movable perpendicularly with the sleeve part. It is error to say that 
the only différence between Goehst & Wilkes and the patent in suit is 
that the sleeve of the patent in suit has lugs which carry the contacts. 
It makes a very material différence where the sleeve carries the con- 
tacts. 

The case was submitted to the jury on ail the issues presented by the 
pleadings and évidence, and the jury found for the plaintiff. There 
was no exception to the charge as made, but the défendant requested 
the court to charge : 

"I. That under the pleadings and évidence in the case, the court is requested 
to direct that the verdict of the jury must lis iu favor of the défendant. 
"II. The court is requested to Instruct the jury to find a verdict for the de- 
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fendant upon the grounct that the plalntiff has not proven infringement, and 
upon the further ground that the plalntiff had not shown any new invention 
covered by the claims of the patent In suit. 

"III. The court is requested to instruct the jury that, In view of the pro- 
oeedlngs in the Patent Office as exemplified in the file wrapper and contents In 
évidence, the claim of the patent in suit is Ilmlted to the spécifie construction 
shown and descrlbed in the sald patent, and that, v?hen so construed, the de- 
fendant's structure does not infringe the same. 

"IV. The court Is requested to instruct the jury to flnd a verdict for the dé- 
fendant on the ground that the third clalm is limited to a structure eomprising, 
Inter alla, a box part and a sleeve, the sleeve belng threaded to engage a cor- 
respondlng thread upon the box, and that, vyhen so llmited, the structure of 
the défendant does not infringe the same. 

"V. The court is requested to charge the jury that it is Incumbent upon the 
plalntiff to apportion the damages on the ground that the outlet box proper 
omlttlng contacts is the subject-matter of an earlier patent than the patent In 
suit. 

"VI. On the pleadings and évidence in the case, the court Is requested to 
Instruct the jury to flnd a verdict for the défendant on the ground that the 
Invention set forth in claim 3 of the patent in suit has been abandoned to the 
public. 

"VII. The court is requested to charge the jury that the plalntiff, in the 
event of the jury findlng for the plalntiff, is only entitled to nominal damages 
on the ground that defendant's construction is manufactured and licensed in 
so far as the adjustable sleeve and box portion is concerned under an earlier 
patent than the patent in suit, to wit. No. e99,.381, dated May 6, 1902 ; the plaln- 
tiff not havlng apportioned the damages between the structure of the said 
earlier patent and the patent in suit." 

Requests 1,2, 3, 4, and 6 are in effect requests to the court to direct 
a verdict for the défendant on the ground of want of invention, no 
infringement, and abandonment. The court held thèse were questions 
of fact for the jury. The prior art and numerous models and struc- 
tures were before the jury, and the whole matter was discussed by wit- 
nesses, counsel, and the court. I discover no ground for disturbing the 
verdict. 

It is true that the claims of a patent are to be reasonably construed, 
and that they are to be construed in the light of the spécifications ; but 
this does not mean that when one form of construction is set forth in 
the spécifications, and there are other forms equally good, and the lan- 
guage of the claim is broad and comprehensive enough to include 
either of thèse forms of construction, that the claim is limited tq the 
form shown. Hence when the patentée in the spécifications says, "I 
make the floor box in two parts, namely, the sleeve part and outlet- 
box part, threaded on to each other, and I am enabled to first approx- 
imately locate the outlet box and then accurately fit the sleeve to the 
level of the floor by turning it more or less on its threads," he is simply 
stating how the sleeve part in that form of construction is or may be 
adjusted to the level of the floor. When the sleeve part is attached 
or secured to the box part by allowing the one to engage the groove of 
the other filled with cernent, we would say, "I am enabled to first ap- 
proximately locate the outlet box and then accurately fit the sleeve to 
the level of the floor by turning or lifting it or pushing it downwardly 
in the groove of the box part filled with soft cernent, which will then 
be allowed to harden." Hère the jury found that the one form of 
securing the sleeve to the box was the équivalent of the screw thread 
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shown and an allowable équivalent in view of the prîor art and the 
file wrapper and contents and the language of the claim, ail of which 
was read and rehearsed to the jury. Can the court substitute its will 
and finding of fact for the finding of the jury, when that finding dé- 
pends on the language and meaning and construction of a number of 
patents and the varying évidence of experts ? 

Abandonment 

This question was also submitted to the jury wîth the other ques- 
tions in the case and found in favor of the plaintiff. 

The défendant claims that Krantz in a prior application for a patent, 
which was granted (United States letters patent No. 726,945, dated 
May 5, 1903), fully described the invention of the patent in suit, but 
did not claini it, and that, not having claimed it, he must be deemed to 
hâve abandoned his said invention to the public. He cites Underwood 
v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, Z7 L. Ed. 710. See, also, 
Miller v. Brass Co., 104 U. S. 350, 352, 26 L. Ed. 783, and Mahn v. 
Harwood, 112 U. S. 354, 360, 361, 5 Sup. Ct. 174. 6 Sup. Ct. 451, 28 
L. Ed. 665. 

In Underwood v. Gerber, supra, the claim of the patent No. 348,073 
sued on was for "a sheet of material or fabric coated with a composi- 
tion composed of a precipitate of dye-matter obtained as described, in 
combination with oil wax, or oleaginous matter." The patent was 
issued August 24, 1886, on application filed March 22, 1886. On ap- 
plication filed the same day, March 22, 1886, and granted August 24, 
1886, a patent had been granted to the same parties for the identical 
composition. This patent was not sued on or even alleged. The court 
said that it must be treated as outstanding, but did not hold it was in- 
valid. It held that there was no patentable novelty in spreading a 
known composition on paper, and hence the patent sued on was invalid, 
and in view of the pleadings, so far as the patent sued on was con- 
cerned, the composition must be regarded as belonging to the public. 
See 149 U. S. page 228, 13 Sup. Ct. 854, 37 L. Ed. 710. 

If a person makes two inventions, and he applies for a patent for 
one, and in that application describes the other, but does not claim it, 
but files another application for that other and gets a patent therefor, 
is it the law that his second patent for such other invention is invalid 
because he described but did not claim it in the first application? Can- 
not he divide his application even if he bas described both inventions 
without claiming both in the application first filed? But this question 
of abandonment was left to the jury, and no exception was taken, and 
I do not see that the same invention was described in the first Krantz 
patent and not claimed that was described and claimed in the claim of 
the patent in issue hère. There was évidence of a substantial différ- 
ence, and the jury found in favor of the plaintiff on that issue. I think 
the question was properly left to the jury, and that its décision should 
not be disturbed. 

In regard to the first Krantz patent (Exhibit G), Krantz testified 
that it was for substantially the same construction as the Stahley box, 
and that his patent in suit differed f rom it the same as the Stahley box 
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did, and Mr. Fullman substantially admitted that the contacts and 
plugs of the Krantz patent in suit were not présent in the Stahley pat- 
ent. 

I think the évidence showed an estabhshed license fee and that the 
damages were proper. 

There will be an order denying the motion for an order setting aside 
the verdict and for a n&w trial. 



ALABAMA & N. O. TEANSP. CO. et al. v. DOYLE et aL 

(District Court, E. D. Mlchigan, S. D. January 28, 1914.) 

No. 33. 

1. CoNSTiTUTj.aNAt, Law (§ 48*) — Statxites — Validitt — Détermination. 

A fédéral court must not déclare a state statute unconstitutlonal on 
éveil ly balanced or doubtful considérations, but, before doing so, must be 
clearly satisfled of its invalidity. 

[Ed. Note. — For otlier cases, see Constitutional Law, Cent. Dig. § 46; 
Dec. Dig. § 48.*] 

2. Banks and Banking (§ 311*) — Secueities — Eegulation — Statutes — Va- 

LIDITY. 

Pub. Acts Mich. 1913, No. 143, providing for the régulation and super- 
vision of foreign and domestic investment companies, their agents and 
other persons, corporations, and associations selling stocks, bonds, or 
other securities, etc., cannot be sustained as a tax law or a mère license 
law, since it does not purport to be the former, and, while it carries some 
features of the latter, its dominant characteristics are prohlbitory. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1215- 
1223 ; Dec. Dig. § 311.»] 

3. Constitutional Law (§ 277*) — Due Pkocess of Law — "Pbopeett" — "Lib- 

erty" — RiGHT TO Buy and Sell Secueities. 

Corporate, partnership, and indivldual securities and obligations tp pay 
money are property, and the right to issue and sell or buy and sell the 
same is llberty, within the due process clause of the fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 762, 
766, 949 ; Dec. Dig. § 277.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728 ; vol. 
8, pp. 7768-7770 ; vol. 5, pp. 4126-4130 ; vol. 8, pp. 7705, 7706.] 

4. Constitutional Law (§ 296*) — Due Process or Law — Police Powek— 

Sale of Stocks, Bonds, Noies, and Evidences of Indebiedness — Régu- 
lation. 

Pub. Acts Mich. 1913, No. 143, providing for the régulation of foreign 
and domestic investment companies In the sale of stocks, bonds, and évi- 
dences of indebtedness wlthln the state, in so far as it authorized tlie 
Commission to prohlbit a sale of securities in case it should flnd that thu 
sale in ail probability would resuit in loss to the purchasers, etc., regard- 
less of whether the securities were based on sufflcient property to be 
probably good, was not a proper exercise of the police power to conserve 
the public welfare, and was therefore unconstitutlonal as a deprivation of 
property or liberty without due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 825- 
838. 840-846 ; Dec. Dig. § 296.*] 

*Por other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. CoNSTiTUTiONAL Law (§ 295*)— DuE Process of Law — Sale of Sectjeities. 

Pub. Acts Mich. 1913, No. 143, regulating the sale of securities in that 
State and provldlng that there can be no sale for a period of 30 days, after 
the dealer or issuing company has furnlshed to the public commission the 
required data, is not within the police power ôf the state and is invalid 
as a deprivation of property without due process of law. 

[Ed. Note. — For other cases, see Constitutioual Law, Cent. Dig. § 841; 
Dec. Dig. § 295.*] 

6. Statutes (§ 64*) — Partial Invalidity — Penalties. 

Pub. Acts Mich. 1913, No. 143, attempting to regulate the sale of se- 
curities in that state, imposes various penalties for violations, including 
fi?e years' imprlsonment and $5,000 fine. Ileld that, while sucli excessive 
penalties may aft'ord a reason for temporarily enjolning the enforcement 
of the law untll its validity can be determined, the penalties, being sep- 
arable, do not furnish ground for pronouncing the whole law invalid. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-6G, 195 ; Dec. 
Dig. § 64.*] 

7. Commerce (§ 57*) — Interstate Commerce — Interférence — Sale oe Securi- 

ties — Régulation. 

Pub. Acts Mich. 1913, No. 143, providing for the régulation and super- 
vision of l'oreign and domestic investment companies, thelr agents, and 
other persons selling securities in Michigan, constitutes a direct interfér- 
ence with Interstate commerce in stocks, bonds, and commercial paper 
which constitute a part of Interstate trade, and is therefore invalid. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 72-76, 88, 90, 
92-102 ; Dec. Dig. § 57.*] 

8. CONSTITUTIONAL LAW (§ 62*) — ^LEGISLATIVE POWEE DELEGATION. 

Pub. Acts Mich. 1913, No. 143, providing for the régulation and super- 
vision of securities to be sold In Michigan, in so far as it created the 
Michigan Securities Commission, an administrative board, to supervise 
business afifected with a public Interest, was not Invalid as a délégation of 
législative or judicial authority. 

[Ed. Note.T— For other cases, see Constitutioual Law, Cent. Dig. §§ 94- 
102 ; Dec. Dig. § 62.*] 

9. Statutes (§ 64*) — Partial Invalidity — Effect. 

Pub. Acts Mich. 1913, No. 143, providing for the régulation and super- 
vision of sales of securities in Michigan, having been held unconstitu- 
tlonal in so fàr as it gave the Securities Commission power to forbid the 
sale of securities at less than what they thought was a proper prlce, in 
SO far as it directly and substantially burdened interstate commerce, and 
also in so far as it forbade sales within 30 days after information con- 
cernlng the securities was requested, etc., such provisions affected the en- 
tire scheme of the act so that no part of it could be sustained. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-66, 195 ; Dec. 
Dig. § 64.*] 

In Equity. Consolidated action by the Alabama & New Orléans 
Transportation Company, the Continental & Commercial Trust & Sav- 
ings Bank, N. W. Halsey & Co., H. L. Higginson and others, and A. 
B. Leach and others, against Edward H. Doyle and others, members 
of the Michigan Securities Commission, to restrain the exécution of 
Pub. Acts Mich. 1913, No. 143, known as the "Blue Sky Law." On 
motion for a preliminary injunction. Granted. 

For OLiiCr cases see same lopic & g NUMBiai jn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hal H. Smith, of Détroit, Mich., and Robert R. Reed, of New York 
City (Beaumont, Smith & Harris, of Détroit, Mich., and Caldwell, 
Masslich & Reed, of New York City, of counsel), for plaintiffs. 

Grant Fellows, Atty. Gen., of Lansing, Mich., for défendants. 

Before DENISON, Circuit Judge, and SESSIONS and TUTTLE, 
District Judges, under section 266 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 1911, p. 236]), 
as amended March 4, 1913 (chapter 160, 37 Stat. 1013). 

PER CURIAM. We take judicial notice of the common under- 
standing that this "Blue Sky Law" was intended, as is said by the At- 
torney General, "to stop the sale of stock in fly-by-night concerns, 
visionary oil wells, distant gold mines and other like fraudulent ex- 
ploitations." If just this intent had been carried into effect by the act 
as passed, thèse cases would not be hère ; but scrutiny of the law dis- 
closes additional and very différent effects. It is not confined to cor- 
porations, but covers partnerships issuing, and individuals dealing in, 
securities; it does not relate alone to stocks, but as well to bonds, 
mortgages, and promissory notes ; it is not limited to investment com- 
panies, as that term would ordinarily be defined, but extends the défini- 
tion so that it may include most of the private corporations and part- 
nerships in the United States ; it does not cover fraudulent securities 
merely, but reaches and prohibits the sale of securities that are honest, 
valid, and saf e ; it does not simply protect the unwary citizen against 
fraudulent misleading, but it prevents the experienced investor from 
deliberately assisting an enterprise which he thinks gives sufificient 
promise of gain to offset the risk of loss, or which, from motives of 
pride, sympathy, or charity, he is willing to aid, notwithstanding a prob- 
ability that his investment will prove unprofitable. Of course, not ail of 
thèse results always follow ; but some of them always may, and some- 
times will. Take concrète instances. A merchandising partnership 
cannot borrow additional capital from its home bankers on long time 
notes (over nine months) unless the Commission approves. If a tim- 
ber company is insolvent, no one can deal in its first mortgage or un- 
derlying bonds, though thèse bonds are perfectly good, are not in de- 
fault and not likely to be, nor can the Commission permit such deal- 
ing if it would. À successful automobile or furniture company may 
not increase and sell its capital stock, save by the Commission's ap- 
proval, and, if such a company has not been successful and the Com- 
mission thinks it is not likely to be, the company must liquidate ; it 
will not be permitted to get new capital. If a company is or^anized 
to make and sell a new invention, and if the Commission thinks the 
enterprise will not succeed, the stock may not be sold, even to skilled 
bankers who hâve investigated thoroughly and still désire to buy. If, 
through local pride or in the effort to save an existing investment or 
for any indirect benefit to come, the citizens of a town wish to take 
stock or bonds in a local company, though knowing they are likely to 
lose their investment and being willing to take the chance, yet they 
may not; this law forbids. 
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With the économie wisdom of such a law, this court has nothing to 
do ; ail such considérations are for the Législature. McLean v. Ar- 
kansas, 211 U. S. 539, 547, 29 Sup. Ct. 206, 53 L. Ed. 315; C, B. 
& Q. R. Co. V. McGuire, 219 U. S. 549, 569, 31 Sup. Ct. 259, 55 L. 
Ed. 328. The generally laudable and remédiai purposes of the act 
are to be granted ; but, in endeavoring to make it so all-embracing as 
they thought wise, its draftsmen, as we are forced to conclude, dis- 
regarded f undamental limitations imposed by the fédéral Constitution. 

[ 1 ] We reach this resuit f ully recognizing the rule ^ that a court 
must not make such a décision on any evenly balanced or doubtful 
considérations, but must be clearly satisfied of the law's invalidity ; and 
we proceed to state the reasons which compel our conclusions. 

It is necessary, first, to recite the substance of the law, which cov- 
ers ten pages of the published statutes, and cannot be quoted at length. 
By its title it purports to — 

"define and provide for the régulation and supervision of foreign and domestlc 
investment companies, tlielr agents and otlier persons, corporations and as- 
sociations, selling the stocks, bonds or other securitles issued hy such invest- 
ment companies ; to proteet the purchasers of the stocks, bonds or other se- 
curities issued by such Investment companies; and to prevent fraud in the 
sale thereof ; to ereate a commission to administer the provisions of this law ; 
and to provide penalties for the violation thereof." 

It then defines an investment company, foreign or domestic, as in- 
cluding every corporation, copartnership, company, or association 
which shall, either by itself or thrôugh others, sell or negotiate for 
the sale, in Michigan, of any stocks, bonds, or other securities issued 
by it. Excepted from this définition of investment companies are: 
Municipal corporations, banks, trust companies, building and loan as- 
sociations, and corporations not for profit. Exempted from the "stock, 
bonds or other securities" afifected by the act are: commercial paper 
running less than nine months ; the securities of quasi public corpora- 
tions, the issue of which is regulated by any public service commis- 
sion ; and real estate mortgages where the entire mortgage is sold 
with the notes seeured thereby (ordinary trust mortgage bonds remain- 
ing within the act). The State Banking Commissioner, the State 
Treasurer, and the Attorney General are constituted a "Securities Com- 
mission." No investment company shall ofïer to sell any of its se- 
curities until more than 30 days after it has filed with the Commission 
full data regarding itself and its securities, and paid to the Commis- 
sion one-tenth of 1 per cent, (with a maximum of $100) upon the face 
value of the securities for the sale of which permission is sought. The 
Commission shall examine the data filed with it, and may require such 
further information as it desires. If the Commission finds that the 
investment company is not solvent, or that its organization or plan 
of business is not fair, or that its proposed contracts or other securi- 
ties are fraudulent or of such a nature that their sale would, in ail 
probability, work a fraud upon the purchaser, or finds that such se- 
curities are of such a nature and character as would, in ail probability, 

1 Tins rule may not always govorn motions for preliminary Injunction; but 
we now assume its full ai)plieation. 
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resuit in loss to the purchaser, then the sale thereof is to be perma- 
nently prohibited. Every investment company (probably meaning any 
Company which bas ever, since the passage of the act, issued and sold 
its securities) must file with the Commission annual and spécial re- 
ports, must keep its bocks according to a prescribed system, shall be 
subject to inspection by the examiners of the Commission whenever 
the Commission desires, and must pay the cost of such examinations. 
A "dealer" is defined as any person, firm, copartnership, corporation, 
or association, not the issuer, who shall sell or offer for sale any of 
the securities issued by any foreign or domestic investment company 
within the act, or who shall prof ess or engage in the business of such 
selling; but the définition does not include the owner of such se- 
curities who is not the issuer, but who, for his own account, sells them, 
but the owner so selling is excluded from the class of "dealers" only 
if "such sale is not made in the course of continued and successive 
transactions of a similar nature." Dealers must be registered with the 
Commission, pay a registration fee of $50, furnish ail requested in- 
formation, and file and maintain lists of their authorized agents (at 
$3 each). No dealer shall ofïer for sale any securities unless the is- 
&uing investment company bas complied with the law, or unless the 
dealer himself furnishes the information which would bave been re- 
quired from the investment company. In no case can any issue or 
sale be made of the stocks, bonds, contracts, or commercial paper cov- 
ered by the act until 30 days bave elapsed after the application and 
data are filed with the Commission, after which time, lacking objec- 
tion by the Commission," the prohibition expires, and the sale is (tacit- 
ly) approved. Some violations of the act are made félonies punish- 
able by not more than $5,000 fine and five years in the state prison ; 
others are made misdemeanors punishable by not more than $1,000 
fine and 90 days' imprisonment. The only power of review conferred 
on any court is that "the Suprême Court may review by certiorari any 
final order of the Commission." 

This law is now attacked in five cases which, for the purposes of 
this motion, hâve been Consolidated. The défendants hâve filed a 
motion to dismiss, in the nature of a demurrer, without other showing, 
and therefore this motion for a temporary injunction must be decided 
upon the properly pleaded allégations of the bills and the accompany- 
ing affidavits, from which the foUowing additional and essential facts 
appear : The Alabama & New Orléans Transportation Company is a 
New York corporation, engaged in the transportation business upon 
the Gulf of Mexico and between the city of New Orléans, La., and 
the city of Tuscaloosa, Ala., with principal offices in the city of New 
York, and operating offices at New Orléans and Tuscaloosa. It owns 
steamboats, wharves, and docks. A part of its authorized capital 
stock, both common and preferred, bas been issued, and a part of its 
authorized first and second mortgage bonds hâve also been issued and 
sold. Through its agents, it has offered its first and second mortgage 
bonds and preferred stock for sale and desires to make further sales 
in Michigan. The purchaser of its first mortgage bonds, already issued, 
desires to sell them in Michigan. It is solvent, its property is ample 
210 F.— 12 
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to discharge ail its obligations, its bonds and stock are valuable and 
the security therefor is amply sufficient, its business is profitable, the 
représentations, upon which the sale of its bonds hâve been made, are 
true, its bonds and stock are of such a nature that the sale thereof 
vvill not work a fraud upon, nor, in ail probability, cause a loss to, the 
purchaser, and the plan of the business is fair and promises a substan- 
tial profit from its opération. In the other cases, two of the plaintifïs 
are corporations and two are partnerships. Ali are nonresidents of 
Michigan, are engaged as "investment bankers" in buying and selling, 
through traveling agents and othervvise, stocks, bonds, and other securi- 
ties afïected by the act, hâve been so engaged for a considérable time, 
hâve invested large sums of money in, and hâve acquired a valuable 
good will connected with, their business, and hâve not misrepresented to 
their customers the character or value of the securities which they sell. 

The objections urged against the act are: (1) That it deprives plain- 
tifïs of their property in violation of the fourteenth amendment; (2) 
that it deprives plaintiffs of the equal protection of the laws in viola- 
tion of the same amendment; (3) that it directly burdens Interstate 
commerce; (4) that it delegates to the Commission législative power 
and judicial power in violation of the Michigan Constitution; (5) that 
the title of the act is not confined to one object and does not express 
that object, as required by the Michigan Constitution. 

[2] Before considering thèse questions, it is well to remember that 
this act is neither a tax law nor a mère license law. It does not pur- 
port to be the former; and, while it carries some of the nomenclature 
and some of the features of the latter, its dominant characteristics and 
efïect are prohibitory. We may therefore disregard the principles and 
décisions which hâve sustained, as constitutional, various state tax 
laws and various state laws which merely licensed the carrying on of 
some business or occupation. With this élimination in mind, we pro- 
ceed to the questions involved. 

1. Are plaintiffs deprived of their property or liberty without due 
process of lawf 

[3] That this act does deprive plaintifïs of property, as well as of 
liberty, is clear. Their right to issue and sell, or to buy and sell, se- 
curities is "property" and "liberty" under the familiar définitions 
adopted by the Suprême Court of the United States as well as by the 
Suprême Court of Michigan. 

"The liberty mentloned In that amencJment ineans not only the rlght of the 
citizen to be free from the mère physical restraint of hls person, as by in- 
carcération, but the term is deemed to embrace the right of the citizen 
to be free in the enjoyment of ail his faculties, to be free to use them in ail 
lawful ways, to live and work where he will, to earn hls livellhood by any 
lawful calllng, to pursue any livellhood or vocation, and for that piirpose to 
enter into ail contracta which may be proper, necessary, and essential to hls 
carrying to a successful conclusion the purposes above mentloned." Allgeyèr 
V. Loulslana, 165 U. S. 578, 589, 17 Sup. Ot. 427, 41 L. Ed. 832 ; Lochner v. 
New York, 198 U. S. 45, 25 Sup. Ct 539. 49 L. Ed. 937, 3 Ann. Cas. 1133; 
Adair v, United States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. Ed. 436, 13 Ann. 
Cas. 764. 

"The Législature of the state is not empowored by the Constitution to reg- 
ulate contracts between its citlzens who are engaged in legitiniate commercial 
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business, or to require any class of persons to pay a fee for the riglit to carry 
on business, or to give a bond to perform their contracts which other parties 
may choose to make witli them." People v. Berrien Circuit Judge, 124 Micti. 
664, 667, 83 N. W. 594, 595 (50 L. R. A. 493, 83 Am. St. Kep. 352). 

Indeed, we do not understand the Attorney General to question that 
the statute does operate to deprive plaintiffs of their liberty and prop- 
erty. He rehes, rather, upon the principles stated by the Circuit Court 
of Appeals of this Circuit, speaking by Judge Cochran, in this lan- 
guage: 

"In the first place, It Is to be noted that a statute or ordinance depriving one 
of his liberty or property is not in violation of sald amendment merely be- 
cause of such deprivation. Elther of three thlngs is essential to bring the 
deprivatlon wlthin the amendment. It must hâve no real or substantlal rela- 
tion to the public welfare, or the deprivatlon it provides for must be a dep- 
rivatlon without due process of law, or it must amount to a déniai of the equal 
protection of the laws. If the statute or ordinance has a real and substantlal 
relation to the public welfare, if It provides for a deprivation by due process 
of law, and if it affords an equal protection of the lav?s, it is valid, notwith- 
standing its enforcement will deprive a person subject thereto of his liberty 
or property." Grainger v. Douglass Park Club, 148 Fed. 513, 523, 78 C. C. 
A. 199, 209 (8 Ann. Cas. 997). 

[4] The first vital question, then, tnust be whether the provisions of 
the statute hâve "real or substantlal relation to the public welfare." 
This form of words is capable of a construction broader than may ulti- 
mately be approved (Noble Bank v. Haskell, 219 U. S. 104, 111, 580, 
31 Sup. Ct. 299, 55 L,. Ed. 341), but we take it as intended to be dé- 
finitive of the police power, and so the extent of that power is the real 
question. It would be profitless to undertake any review of the déci- 
sions on this subject, or to try to adopt or to formulate any compre- 
hensive and accurate définition of this phrase. It is enough, now, to 
remember that the prohibition in question has to do with transactions 
- predominantly private, and not with those which are aflfected by a pub- 
lic interest, which arise from public grant or which exist by public suf- 
ferance. This statute does not deal with common carriers, grain ele- 
vators, or other enterprises of that class, nor distinctly with corpora- 
tions, nor at ail with saloons, itinérant peddlers, and the like. The is- 
suing of commercial paper, stocks, or bonds by a private company to 
get money for its own business no one can suppose is a public or quasi 
public enterprise ; the business of buying and selling stocks and bonds 
and other securities is no more "affected by a public interest" than is 
the business of buying and selling groceries. When we thus recall that 
the prohibition applies to a private business, the question at once pré- 
sents itself whether frauds and opnortunities for fraud sufficiently 
characterize the business to justify its entire prohibition save under 
drastic restrictions. We cannot shut our eyes to the fact, which ail 
men know, that, as compared with the total dealings in securities cov- 
ered and contingently prohibited by this act, those which may fairly 
be suspected to be of a fraudulent character are a very trifling pro- 
portion ; and there is no reason to suppose that the percentage of fraud 
is any greater than in each of the ordinary business and professional 
occupations. Applying the principle announced by the Suprême Court 
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of Michigan in the Commission Dealers' Case,^ it is not clear tliat any 
scheme of modifiée! prohibition can be applied at ail to this entire busi- 
ness. We do not need to go so far. It is to be presumed that this 
question was considered by the Législature ; it has (theoretically) been 
decided by the legislators ; and we may not unnecessarily overrule that 
décision. 

However, there are some features of the statute which are not even 
within the shadow of the police power. The first of thèse is the pro- 
vision that no promissory note, bond, stock, contract, or other security 
shall be sold within the state unless the Commission thinks it is worth 
the price which is asked. The act does not put it quite so baldly, but 
the language can mean nothing else. If the Commission finds that the 
'■'sale will, in ail probability, resuit in loss to the purchasers," the sale 
is prohibited. Unless the security is worth the price asked, the "sale 
will, in ail probability, resuit in loss to the purchaser." This is the 
plain meaning of the words. In that event, the Commission has no 
power to permit the sale ; and if, after such a finding, the property is 
sold to a careful purchaser, who is in no way misled, but buys just what 
he wants and pays what he thinks it is worth, the seller may be im- 
prisoned for five years ; and it would be quite immaterial that the Com- 
mission was wrong and that the security sold was in fact worth the 
price. The élément of fraud is wholly ehminated from this part of the 
statute, and ail the dépendent police power to protect the citizen against 
fraud must concurrently disappear. No définition of the police power, 
which we hâve seen or which the industry of counsel has found, is 
broad enough to cover such a prohibition, and we are aware of no con- 
sidération which even plausibly supports its vahdity. 

2 "The business of buying and selling on commission has exlsted ever since 
commerce began. There are and always hâve been dishonest men engaged in 
it, as there are and always hâve been In every other branch of business. There 
are and always hâve been dishonest sellers, who will pack their produce in 
such a manner as to deceive. It would be as reasonable to require the latter 
to glve bond to properly pack their produce. In every such case the common 
law provides an ample remedy for redress to the injured party for breach of 
contract. There is no more reason why a commission merchant sliould pay a 
liceiise fee and exécute a bond to pay hls debts and to do bis business hon- 
estly than there is that any other merchant should pay a like fee and file a 
llke bond to properly do hls business and pay hls debts. The business requires 
no régulation, any more than any other mercantile pursuit. There Is nothing 
In It hostile to the comfort, health, morals, or even convenlence, of a com- 
munity. It is carried on by private persons in private buildings, and in a 
manner no différent froni that in which the merchant selling hardware or 
groceries or dry goods carries on hls business. The law can find no support 
in the police power inhérent In the state. It Is not like the liquor trafflc, 
which, under the décisions of every court, is subject to the police power, be- 
cause of the Injury It does to the health, morals, and peace of the commuuitj', 
and may be prohibited altogether. Neither is there auything in It requiring 
régulation, as do haclv drivers, peddlers, keepers of pawn shops, and the like. 
The Législature of this state is not empowered by the Constitution to regulate 
contracta between its citizens who are engaged in a legitimate commercial 
business, or to require any class of persons to pay a fee for the right to carry 
on business, or to give a bond to perform their contracts which other parties 
may choose to make with them." People v. Berrien Circuit .Tudge, 124 Mich. 
664, 607, 83 N. W. 594, 595 (50 L. K. A. 493, 83 Am. St. Rep. 352). 
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Of like effect and subject to like infirmity is the provision forbidding 
the sale of securities, if the Commission thinks that the company's or- 
ganization or proposed plan of business is not "fair." Broader and 
vaguer language could not be chosen. It subjects to the practically 
uncontrolled discrétion of the Commission every issue or gênerai sale 
of stocks, bonds, or securities hereafter to be made in Michigan. For 
this and the provision regarding probable loss, we heard upon the ar- 
gument and we find in the briefs no claim of justification on grounds 
of public welfare; and we know of none. They deprive plaintififs of 
property, and they do not carry the semblance of "due process of law." 
. It may be assumed that the officiais who constitute the Commission 
are more experienced and wiser than two citizens who désire to buy 
and sell property, with which they are familiar, at the price they hâve 
agreed upon; it may be assumed that thèse officiais can foresee the 
coming events which will bring loss or profit on a proposed investment ; 
but it has never yet been supposed by any court or any text-writer that 
it was within the police power of a state to décide for its citizens the 
fihancial advisability of their investments, so long as the investors were 
not misled or deceived.' 

[5] Still another limitation whicti we think whoUy beyond the au- 
thority of the police power is this : During the period of 30 days after 
the application is made and data filed with the Commission, there can 
be no sale of the securities. The Commission is powerless to permit; 
any company which issues and sells or any dealer who sells is guilty 
of felony. This is the law, without regard to the character of the se- 
curities. They, may be of the highest quality in every respect ; the 
emergency requiring immédiate sale may be extrême ; thèse considéra- 
tions eut no figure ; the law proclaims a 30-day paralysis. If a com- 
pany, perfectly solvent but in need immediately of ready money, ar- 
ranges a bond issue and has people ready to purchase the bonds, noth- 
ing can be done for 30 days ; in the meantime things must stop and the 
company, perhaps, must lose its crédit and fail. Such a provision is 
an arbitrary and oppressive interférence with the right of contract; 
it bears no "reasonable relation" to the public health or the public mor- 
als, or even to the "public welfare," in the broadest conceivable sensé 
of that phrase. 

The décisions on the Bulk Sales Laws (Lemieux v. Young, 211 U. 
S. 489, 29 Sup. Ct. 174, 53 L. Ed. 295 ; Kidd v. Musselman, 217 U. S. 
461, 30 Sup. Ct. 606, 54 L. Ed. 839) are neither controUing nor closely 
analogous. For a retail dealer, who is seriously indebted, to sell his 
stock in bulk suddenly and without the gênerai knowledge of his cred- 

3 We were told, upon the argument, that the Commission was not enforclng 
the law as It is wrltten, but only so far as the Commission thought wise. It 
was said that ail so~called standard securities mlght be sold without requir- 
ing fuU data and without waiting .'50 days, and It was intimated that the pro- 
visions regarding "fairness" and "probability of loss" were only to be resorted 
to when the Commission thought the securities were fraudulent but dld not 
wish to put Its finding on that ground. In so far as thèse statements or inti- 
matious may be true, they only emphasize the inherently unlawful character 
of the Act and the temptation and opportunity for a rule of individual discré- 
tion and not of law. 
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itors is an unusual and abnormal thing. It is almost, perhaps quite, 
a badge of fraud in itself ; and to provide that such sales shall be de- 
layed a very brief time, perhaps five days, in order that notice may be 
given to individuals directly interested distinctly tends to protect the 
business community from fraud. Such a theory of the police power 
furnishes no support for thinking that the regular and normal course 
of dealings in one great branch of business may be suspended for 30 
days. 

2. Does the act deprive plaintiifs of the equal protection of the lawsf 
This is the second question stated by Judge Cochran ; and the an- 

swer dépends on whether the classifications adopted by the statute are 
justified by the rules of classification which hâve been considered in 
many cases by the Suprême Court of the United States. Plaintiffs, un- 
der this head, urge many detailed objections. They say that such dis- 
tinctions as are attempted cannot lawfully be made between partner- 
ships and individuals, between long-time and short-time paper, between 
ordinary mortgages and trust mortgages securing a bond issue, be- 
tween the owner and the dealer, between stock subscriptions and stocfe 
sales, and in other particulars which we need not specify. We hâve 
not recited the statute fully enough to make ail of thèse objections in- 
telligible, because we do not décide them. Some are hypercritical ; 
some are at least serious. For example, it is difficult to see why one 
rule should be applied to an individual who gives a trust mortgage up- 
on bis property securing a séries of bis notes and bonds, and a différ- 
ent rule to a partnership which does the same thing. However, we 
pass thèse objections by, as other grounds are clearer. 

[6] Another reason urged why plaintiffs'are deprived of equal pro- 
tection of the laws is that the statutory penalties are so excessive that 
persons interested dare not make a test case in the ordinary way. 
Such terrorizing penalties furnish a reason vvhy a court of equity may 
hâve jurisdiction to enjoin the enforcement of the law, temporarily, till 
its validity can be determined (Ex parte Young, 209 U. S. 123, 28 Sup. 
Ct. 441, 52 Iv. Ed. 714, 13 E. R. A. [N. S.] 932, 14 Ann. Cas. 764); 
but where the penalties are separable, as they are hère, their possible 
invalidity may be a défense against their direct enforcement, but does 
not furnish ground for pronouncing the whole law invalid (Willcox 
V. Consolidated Cas Co., 212 U. S. 19, 53, 29 Sup. Ct. 192, 53 E. Ed. 
382, 15 Ann. Cas. 1034; Reagan v. Farmers' Loan & Trust Co., 154 
U. S. 362, 395, 14 Sup. Ct. 1047, 38 E. Ed. 1014; L. & i\^ R. Co. v. 

Garrett, 231 U. S. 298, 34 Sup. Ct. 48, 58 E. Ed. ; Grand T. Ry. 

Co. v. Mich. Ry. Com., 231 U. S. 457, 34 Sup. Ct. 152, 58 E. Ed. ). 

3. Do the provisions of the act constitute a direct and substantial 
bitrden on interstate commerce? 

[7] It must be conceded that, if such burden is created, the act is, 
so far, void. We cannot doubt that stocks and bonds are now the sub- 
ject of interstate commerce, and that shipments and sales of them, be- 
tween the States, are interstate commerce. We do not find that this 
has been expressly held in any authoritative décision, but, in the prés- 
ent development of commerce, it would be regarded as obvions, save 
for the argument based upon Nathan v. Eouisiana, 8 How. 72, 12 L. 
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Ed. 992 (involving foreîgn bills of exchange), and Paul v. Virginia, 
8 Wall. 168, 19 L. Ed. 357 (involving Insurance contracts).* The for- 
mer case really involved only the question whether a state tax or li- 
cense fee could be imposed upon a citizen dealing in foreign bills of 
exchange. Such a tax, under the rules now familiar, and even if 
made an incident attendant on Interstate commerce, would often be 
only an indirect burden upon such commerce, and so would be valid. 
The spécial insurance contract involved in the latter case is essentially 
différent from stocks, bonds, and commercial paper. However, if 
either of thèse cases might otherwise be thought now controUing, we 
think the opinion in the Lottery Cases (188 U. S. 321, 23 Sup. Ct. 
321, 47 L. Ed. 492) requires the contrary resuit. As to stocks, some dis- 
tinctions from Lottery Cases can be drawn, because the certificates, in 
part, represent rights of membership; but we cannot appreciate the 
force of any considérations whereby it might foUow that, although 
lottery tickets are the subject of Interstate commerce, bonds and com- 
mercial paper are not. They pass freely from hand to hand, title to 
many of them passing by delivery ; they are subject to state taxation; 
they are protected by state statutes against larceny; in an increasing 
volume from year to year, they hâve come to take a most important 
place in the business and commerce of the country. They satisfy, in 
every respect, the essentials of the définition in the Lottery Cases ; in- 
deed, they satisfy the more limited définition contended for in the mi- 
nority opinion in that case. 

If bonds and commercial paper and (probably) stocks are the subject 
of interstate commerce, are interstate dealings in them directly bur- 
dened by this law ? Dealings wholly by mail, in which the nonresident 
vendor only sends letters into the state, and, upon the end of the ne- 
gotiations, sends the securities into the state to be there paid for, might 
escape the statute, not because its gênerai language does not cover 
them, but because its opération might be limited to avoid the clear in- 
validity which would otherwise resuit. However, we know that the 
great mass of business of this kind is done by traveling agents or so- 
licitors for foreign investment bankers, brokers, and issuing corpora- 
tions. Thèse solicitors and salesmen travel through the state and nego- 
tiate and close sales. They may carry with them the stock certificates 
or bonds, or they may, on closing a sale, telegraph or write to the home 
office and hâve the securities sent over, either directly to the purchaser 
or to themselves, for delivery by them. If the home office is at (e. 
g.) Chicago, the delay is for only a few hours. The distinctions be- 
tween thèse two methods (personal carrying by salesmen and sending 
home) are shadowy in principle and often negîigible in practice. We 
think the statute is clearly intended to be applied to this kind of busi- 
ness, by either method. The law says, in section 18: 

"It shall be unlawful for any corporation, copartnership, association, Com- 
pany, tirm, person or agent to sell or offer for sale, or attempt to sell at any 
place within this state or to any person wlthln this state, stocks, bonds, or 
other securities, ♦ • » unless, etc. • * * No investment company or 

4 See the latest application and review of thèse and their dépendent cases 
in N. Y. Life Ins. Co. v. Deer Lodge Couuty, 231 U. S. 495, 34 Sup. Ct 167, 58 
L. Ed. , Dec. 15, 1913. 
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dealer shall sell or offer for sale at any place or to any person wlthin tliis 
State any stocks, bonds, or other securities issued to any Investment Company, 
unless, etc." 

Indeed, upon the argument, the Attorney General frankly admitted 
that the statute must be interpreted to cover thèse methods of busi- 
ness by nonresidents, and it is this very feature for the protection of 
which at least four of the consoHdated bills are liled. 

This brings us to the inquiry whether the burden is direct and so 
forbidden, or indirect and so permitted. It is estabhshed by many 
famihar cases, some of the more récent of which are cited in the mar- 
gin," that, although certain exercises of the police power (of which or- 
dinary licensing laws and food inspection laws are the most familiar 
examples) do burden interstate traffic in legitimate articles of com- 
merce, yet, because the law is within the police power, the burden is 
considered not sufficiently substantial and direct to make the law in- 
valid. Whether there may be a field for exercise of police power, 
which exercise is legitimate from ail other points of view and yet for- 
bidden as against interstate commerce under the rule which has its 
latest development in Crenshaw v. Arkansas, 227 U. S. 389, 399, 33 
Sup. Ct. 294, 57 L. Ed. 565, Rogers v. Arkansas, 227 U. S. 401, 409, 33 
Sup. Ct. 298, 57 L. Ed. 569, and Adams Express Co. v. City of N. Y., 

232 U. S. 14, 34 Sup. Ct. 203, 58 L. Ed. , we need not consider. 

We may assume, for the purposes of this opinion, that this inquiry, 
whether the burden is "direct," is only another form of the question 
whether the act is within the police power. 

Is this a mère licensing law ? So far as it affects the investment 
Company, we see no similitude. Engaging in a business is not regu- 
lated or permitted; it is the proposed individual transaction which is 
the subject of scrutiny. The investment company receives no license 
in substance or in form. If it fully compiles with the law, and the 
issue and sale of stocks and bonds are approved, and if the next year 
or the next month it wishes to make another issue which may be sub- 
stantially similar, it is forbidden to do so until there is another submis- 
sion and another tacit approval. To call such provisions the licensing 
of an occupation or business is a misnomer. 

As to dealers, there is more of the form of license. They are re- 
quired to register and to pay a registration fee and are subject to some 
gênerai provisions and régulations. For this reason we said above that 
some parts of the act used the nomenclature of a license law. How- 
ever, if this is a license to the dealers, it avails them nothing. They 
cannot do one item of business, until that item has passed scrutiny; 
hence it is clear that the dominant purpose is not to license and super- 
vise individuals in the following of an occupation or business, but to 
regulate, to the point of prohibition, the business itself. 

Is the act, although affecting interstate commerce, sustainable as an 
inspection statute, upon the same principle on which food inspection 

B 0., B. & Q. R. K. V. McGuire, 219 TJ. S. 549, 568, 31 Sup. Ct. 259, 55 L. 
Ed. 328 ; Chicago, etc., Co. v. Fraley, 228 U. S. 6S0, 33 Sup. Ct. 715, 57 L. Ed. 
1022; Barrett v. Indiana, 229 U. S. 26, 33 Sup. Ct. 692, 57 L. Ed. lOâO; U. 
S. Fidelity & Guaranty Co. v. Kentucky, 231 U. S. 394, 34 Sup. Ct. 122, 58 
L. Ed. . 
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laws hâve been held valid ? This question may be answered by consid- 
ering the case of Savage v. Jones, 225 U. S. 501, 525, 32 Sup. Ct. 715, 
56 T^. Ed. 1182, in which many of the decisons are collated. The Indi- 
ana act required certain food products offered for sale to display a 
statement of their ingrédients. This was thought to be a provision 
wholly appropriate to the protection of the purchasing public, and not 
to go beyond the reasonable occasion for such protection, and was 
said to be "appropriate means for accomplishing the legitimate purpose 
of the act." To the argument that the statute permitted the officiais 
to set up arbitrary standards, the court replied, "That it does not ap- 
pear that any arbitrary standard has been set up." In the présent case, 
the statute itself sets up the arbitrary standard, viz., the Commission's 
opinion as to the probability of loss. If the Indiana statute had pro- 
vided that the food product should not be sold in the state, if the state 
chemist concluded that in ail probability it was not of much nutritive 
value, the case would be parallel. An examination of numerous other 
cases cited indicates that in each one, where a régulation somewhat af- 
fecting interstate commerce has been sustained, it has been found that 
the régulation and prohibition involved had immédiate and direct re- 
lation to the legitimate object of the statute, and so were within the 
police power. 

We rest our conclusion hère on the proposition that this statute, 
in the respects vvhich we hâve pointed out, finds no support in the po- 
lice power, and accordingly that its restraint of interstate commerce 
is not merely indirect or incidental. 

Another reason, if it were necessary, for holding that the restraint 
upon this interstate commerce is direct is found in the fact, already 
discussed, that for 30 days there is an absolute prohibition of any 
dealings on any terms. When we observe that a nonresident, owning 
stocks or bonds of the highest quality and upon which no criticism 
has been or can be made, and who desires to sell them in Michigan 
to some one who there desires to buy, is totally f orbidden to do so for 
a period of 30 days on penalty of being guilty of a felony, and that 
there is no machinery of the law by which he can get permission or 
approval until the thirty-first day, it is clear enough that the restraint 
is substantial and direct. 

4. Does the act delegate législative or judicial poiver? 

[8] So far as this objection is directed against the création of an 
administrative board supervising business affected with a public in- 
terest, it is, of course, untenable. So far as it is directed to the power 
of the Commission to détermine the value of the securities and their 
fraudulent character, it is, in part, covered by what we bave said. 
Whether the right to détermine finally what is and what is not fraud- 
ulent, and under a statute which créâtes no standards, can be vested no- 
where save in a court, we will not now consider. So, with the ques- 
tions whether the failure to provide for notice and hearing is a fatal 
defect, and whether it is necessary, considering ail the provisions of the 
act, that there should be some judicial review beyond a mère writ of 
certiorari, under which the Commission's improvident fînding of fact 
would be unassailable. 
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5. Is the title of ihe act sufficient? 

It is doubtful whether one reading the title of the act would sup- 
pose that it prohibited the sale of securities which were not fraudaient 
but merely not worth the selling priée; but the broad language of the 
title is capable of a construction which will cover ail the provisions 
of the act, and, in advance of any décision by the Suprême Court of 
the State, we should hesitate to make a conclusion of gênerai invalidity 
dépend upon this ground. 

[9] 6. There remains only one question. We hâve found that the 
power given to the Commissioners to forbid the sale of securities at 
less than what they think the proper price is a taking of property and 
is not within the police power, and that the act directly and substan- 
tially burdens Interstate commerce. Can it be said that thèse features 
can be eliminated and still that the law generally may stand? This 
question is put in concrète form by section 24 of the act, which is : 

"Sec. 24. ShouM the courts of this state déclare any section or provision of 
this act unconstitutlonal or unauthorized, or in conflict with any other section 
or provision of this act, then such décision shall affect only the section or 
provision so declared to be unconstitutlonal or unauthorized and shall not af- 
fect any other section or part of this act." 

While this provision in terms refers only to the state courts, such 
limitation may well be overlooked, for we think the whole section is 
only declaratory of the existing and well-settled judicial rule. It has 
long been established that the présence, in an act, of an unconstitution- 
al section or provision would not make the whole act invalid if that 
part could be eut out and leave a workable act which it might be pre- 
sumed the Législature would hâve passed. We cannot see that section 
24 has any force beyond this, except, perhaps, to accentuate the exist- 
mg presurnption that the Législature would hâve adopted the re- 
maining, primarily valid, portion of this act. It cannot be that, if 
the unconstitutlonal portions are so interwoven with the whole purpose 
and opération of the statute that they are not fairly separable, the 
act may nevertheless be enforced in a form in which it was not passed 
and in which it might not be recognizcd by its framers. The provi- 
sions that the Commission shall pass on the probability of loss (as 
distinct from fraud) and on the "fairness" of the plan form an in- 
tégral part of each section creating the Commission's powers. They 
are bound to modify and characterize the Commission's whole action. 
It is not improbable that thèse provisions were inserted in the belief 
that without them the statute would be practically unworkable. They 
form an inhérent part of the unitary statutory scheme to save citizens 
from probable financial loss. Certainly the différence between a f raud- 
ulent enterprise and an unprofîtable one is vital. The criterion of 
"probable loss" is broader and more inclusive than the criterion of 
"fraud" ; it is not consistent to destroy the inclusive and préserve the 
included. We cannot, even with the aid of section 24, présume that the 
law would hâve been passed if it had prohibited only fraudulent trans- 
actions. 

So, too, the direct restraint on Interstate commerce is an inhérent 
part of many différent sections. To enforce the law against the citi- 
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zens o£ Michigan and not enforce it against nonresidents would doubt- 
less be a resuit most surprising to the Législature. Iv: is an essential 
part of the scheme of the law that ail persons, résidents, and nonresi- 
dents shall be prohibited from selling, in Michigan, securities which 
will probably resuit in loss to the purchaser; and the excission of 
this feature leaves the law without vitality. 

Further, after the 30-day provision is eliminated, nothing operative 
remains. 

Another branch of what we hâve called the only remaining ques- 
tion is this: May ail the statutory restrictions be enforced against 
corporations, foreign or domestic, upon the principle that the state 
may attach any conditions to what it créâtes or voluntarily permits ? * 
This act does not 'urport to regulate corporations. There are no sep- 
arate sections relating to corporations, which can be preserved and en- 
forced. Particularly as relates to dealers, every restriction is care- 
fuUy applied to corporations and partnerships and individuals. If only 
corporate dealers were affected, the statute would be evaded so easily 
as to make it worthless. It is clear to us that, if we undertook to pré- 
serve this act to affect corporations only, we would be making a law 
in violation of the législative intent. 

Furthermore, as regards foreign corporate dealers, like two of the 
présent plaintiffs, whose business constitutes partly, if not mainly, in- 
terstate commerce, the act, to be sustained, must be separable with 
référence to their Interstate and intrastate transactions; and this is 
upon the well-established principle that states hâve no power to pro- 
hibit or to fetter by conditions the right of corporations to carry on 
interstate trade in legitimate articles of commerce. International Text- 
Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. 
R. A. (N. S.) 493, 18 Ann. Cas. 1103. 

We are aware that in the Berea Collège Case, 211 U. S. 45, 29 Sup. 
Ct. 33, 53 L,. Ed. 81, the Suprême Court enforced against a corpora- 
tion a statute which was drawn to apply to corporations and individ- 
uals, and did so without deciding whether individuals must submit; 
but this may well hâve been upon the theory that the particular statute 
justified a presumption that it would hâve been passed as to corpora- 
tions alone. It did not appear that there was any person within the 
state to be affected by the law at the time it passed, except the corpo- 
ration which complained. There can be no such presumption where it 
was known that the law would affect partnerships and individuals in 
great number, and where equality of treatment between corporations 
and individuals was clearly intended. Further, in the Berea Collège 
Case, the state court had decided that the statute was to be construed 
as if it had been amendatory of the collège charter, and that construc- 
tion of the statute was controUing. 

The preliminary injunction must be granted. The District Judge 
for the Eastern District of Michigan will settle the terms of the or- 
der and will allow an appeal, if one is desired. The court, as now con- 
stituted, has no jurisdiction beyond the motion for injunction. 

« This Is a moot question, as to two of the Consolidated cases. 
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HAETMAN v. ACKOURY. 
(District Court, E. D, Louisiana. January 17, 1914.) 

No. 14,681. 

BAKKEUPTCY (§ 293*) — COUKTS — Ancillaby Jukisdictioiî. 

A bankruptcy court in Louisiana had ancillary jurisdlction of a Mil to 
subject property in Louisiana to banlcruptcy proceediugs against the al- 
leged owner in Mississippi under a bill alleging that the property had been 
omitted from the banlîrupt's schedules, and that after adjtidication the 
banlîrupt had conveyed the property to défendant, and thls, though it was 
of less value than |3,000. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dig. § 293.*] 

Action by M. M. Hartman, as trustée in bankruptcy of George 
Salloum, against Tony Ackoury, to recover certain property as be- 
longing to the bankrupt's estate. On demurrer to appeal. Overruled. 

J. Hirsh and R. L. Dent, both of Vicksburg, Miss., Nelson S. Wood- 
dy, of Los Angeles, Cal., and Foster, Milling, Brian & Saal, of New 
Orléans, La., for plaintiff. 

Johnson & Fernandez, of New Orléans, La., for défendant. 

FOSTER, District Judge. In this case the plaintiff, the trustée of 
George Salloum, who was adjudicated a bankrupt in the Southern 
district of Mississippi, sets up that the bankrupt prior to adjudication 
was the owner of certain real estate in the parish of Washington, La., 
but failed to list it on his schedules, and he had no knowledge until 
recently of its existence; that after adjudication in bankruptcy the 
bankrupt made a deed of the said property to the défendant Ackoury. 
It is admitted that the property is worth less than $3,000 and défend- 
ant demurs to the jurisdiction of the court. 

Conceding, for the sake of argument, that the suit will not lie un- 
der sections 67 q and 70e, Bankruptcy Act (Act July \, 1898, c. 54L 30 
Stat. 564, 565 [U. S. Comp. St. 1901, pp. 3449, 3451]), the allégations 
of the pétition are to be taken for true, and therefore full title vests 
in the trustée by the adjudication, and the property was constructively 
in the custody of the court. This court undoubtedly has ancillary juris- 
diction to aid any other United States court to reduce to possession 
property of a bankrupt estate situate within its territorial limits. 

The demurrer will be overruled. 

•For other cases see same topic & S numebr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WEST V. EDWARD RUTLBDGE TIMBER CO. et al. 

(District Court, D. Idaho, N. D. July 22, 1913.) 

L Public Lakds (§ 106*) — Décisions of Land Office — Review bt Courts. 

In the absence of fraud or gross mistake, décisions of the oliicers of 
the Land Department, made within tlie scope of tlieir auttiority upon ques- 
tions of fact, or where questions of law and of fact are inseparably com- 
miiigled, cannot be reviewed by the courts; but if by manifest mistake of 
law thèse ofiicers deprive a man of his rights a court of equity will grant 
appropriate relief. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 104, 301, 
302; Dec. Dig. § 106.*] 

2. Public Lands (§ 35*) — Homestead — Qualification or Entbyman. 

If a settler is qualified when he takes up his résidence and files on pub- 
lic land which is subject to homestead entry, he is not disqualifled from 
making final proof because he afterwards acquires and holds more than 
160 acres of other land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 72-77; 
i)ee. Dig. § 35.*] 

3. Public Lands (§ 35*) — Hoiiestead Entries — Good Faith of Entryman. 

ïhat land sought to be entered as a homestead by a settler is covered 
with valuable tlmber, and that its value for agricultural purposes may be 
questionable, where it is, however, tillable when cleared and reasonably 
productive, does not warrant the inference that the application was not 
filed in good faith for the purpose of acquiring a home. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 72-77 ; Dec. 
Dig. § 35.*] 

4. Public Lands (§ 81*) — Gkant in Exchange foe Paek Lands — Assigna- 

BILITY. 

By Act March 2, 1899, c. 377, 30 Stat. 993, creating Mt. Eainier National 
Park, it was provided that on conveyance by the Northern Pacific Railroad 
Company to the United States of its lands lying within the limits of the 
proposed park that Company should be authorized to sélect in lieu thereot 
an equal quanti ty of nonmineral public lands else where. At that time 
the Northern Pacific Railroad Company owned no lands, the same having 
passed through foreclosure sale to the Northern Pacific Railway Com- 
pany. The latter company accepted the proposed exchange, conveyed its 
lands within the park to the TJnited States, and selected other lands in 
lieu thereof, for whieh it received patents; the Interior Department ex- 
pressly flnding that the railway company was the lawful successor in 
interest of the railroad company. Held that, in view of such ruling and 
of the tact that otherwise the provision of the act would be whoUy inef- 
fective, the railway company must be deemed to hâve succeeded by as- 
signment to the rights of the railroad company thereunder and its patents 
sustained. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 250-252; 
Dec. Dig. § 81.*] 

5. Public Lands (§ 29*) — Survets — Classification of Minéral and Non- 

mineral Lands. 

The act having limited the right of sélection of lieu lands to "nonmin- 
eral public lands so classified as nonmineral at the time of actual govern- 
ment survey which has been or shall be made," a sélection of land in fact 
nonmineral is not Invalidated by the fact that the surveyors did not es- 
pressly classify It as such ; it being the practice of the Department to re- 

•For other case^ see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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quire notation of évidences of minerai deposits and to treat ail lands as 
to whicli no notation is made as nonmlneral. 

[Ed. Note. — B'or other cases, see Public Lands, Cent Dig. §§ 41-47 ; Dec. 
Dig. § 29.*] 

6. Public Lands (§ 82*) — Sélection of Lands Geanted — Description of Un- 

SUBVEYED LaND. 

Where a grant of public lands to be selected by the grantee provided 
tliat In case the land selected should be at the time unsurveyed the list 
filed "should descrlbe such tract in sueh manner as to deslgnate the same 
with a reasonable degree of certalnty" in the absence of any rule of the 
Land Department, and where an adjoining townshlp had been offlcially 
surveyed, a description of the land by the légal subdivision by which it 
would be designated when surveyed in accordance with the established 
System of surveys was sufflcient. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 236, 253- 
256 ; Dec. Dig. § 82.*] 

7. Public Lands (§ 81*) — Géants in Exchange foe Othee Lands — Construc- 

tion. 

The rule that public grants are to be construed strlctly against the gran- 
tee is not applicable to a grant of public lands in exchange for other lands 
conveyed to the United States, where the question is not one of the ex- 
tent of the grant but of procédure in administration of the act. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 250-252; 
Dec. Dig. § 81.*] 

In Equity. Suit by Andrew West against the Edward Rutledge 
Timber Company and the Northern Pacific Railway Company. Decree 
for défendants. 

A. H. Kenyon and Merritt, Oswald & Merritt, ail of Spokane, 
Wash., for plaintiff. 

James B. Kerr, of Portland, Or., Stiles W. Burr, of St. Paul, Minn., 
E. J. Cannon, of Spokane, Wash., and Davis, Kellogg & Severance, of 
St Paul, Minn., for défendants. 

DIETRICH, District Judge. The plaintiff is seeking to compel the 
défendants to convey to him the title to the S. E. % of section 20, in 
township 44 north of range 3 east of Boise meridian, timbered land in 
North Idaho. His theory is that, being a settler upon the tract at the 
time it was surveyed, and qualified to enter the same under the home- 
stead laws of the United States, he was by the Interior Department un- 
lawfully and without f ault upon his part denied the right to make entry 
and procure patent thereto, and that, patent having been issued to the 
défendant railway company through a misapprehension of the law, it 
took the title in trust for him. The défendant timber company is the 
grantee of the railway company. The gênerai rules and conditions un- 
der which courts of equity exercise jurisdiction in such cases are well 
understood, and do not require extended discussion. 

[1] In the absence of fraud or gross mistake, décisions of the offi- 
cers of the Land Department made within the scope of their authority 
upon questions of fact, or where questions of law and of fact are in- 
separably commingled, cannot be reviewed by the courts. But if by 
manifest mistake of law thèse officers deprive a man of his right, a 

*For other cases see same topic & § numbeh in Dec. fi Am. Digs. 1907 to flate, &' Rep'r Indexes 
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court of equity will grant appropriate relief. Marquez v. Frisbie, 101 
U. S. 473, 25 L. Ed. 800; Moore v. Robbins, 96 U. S. 530, 24 L. Ed. 
848 ; Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485 ; Bishop of Nés- 
qually v. Gibbon, 158 U. S. 156, 15 Sup. Ct. 779, 39 L. Ed. 931 ; John- 
son V. Drew, 171 U. S. 94, 18 Sup. Ct. 800, 43 L. Ed. 88. Where, as 
hère, the plaintilï is a private individual, he must establish his personal 
qualifications and his right to receive the title in controversy, for, how- 
ever erroneous the ruling of the Land Department, a private individual 
cannot be heard to challenge it unless he bas been wronged thereby ; 
the government alone can appear in behalf of the public interest. 

[2] The first inquiry, therefore, is whether at the time he offered 
his filing the plaintifï was qualified to enter public land as a home- 
stead, and whether in due time he substantially complied or tendered 
compliance with the requirements of the law. The only suggestion of 
a Personal disqualification on the part of the plaintifif is that, not at 
the time he offered to file upon the land, but subsequently, after he 
had resided thereon for a considérable period of time, he acquired and 
held title to more than 160 acres. But it is thought that if a settler 
is qualified when he takes up his résidence and files upon land which 
is subject to entry, it is immaterial that he thereafter acquires and holds 
title to more than 160 acres. Clark v. Mansfield, 24 Land Dec. Dept. 
Int. 343 ; Smith v. Longpre, 32 Land Dec. Dept. Int. 226 ; Mathison 
V. Colquhoun, 36 Land Dec. Dept. Int. 82. See, also, Ard v. Brandon, 
156 U. S. 537, 15 Sup. Ct. 406, 39 L. Ed. 524. 

As to settlement and improvement, évidence was adduced tending 
to show that the plaintifif paid a small considération to a former occu- 
pant of the land for his improvements and his prior right of posses- 
sion, and thereupon took up his résidence thereon in May, 1903 ; and 
that he bas maintained his home there ever since that date; and that 
he has added to the improvements and cleared and cultivated a small 
tract. In due form he applied to make homestead entry on July 17, 
1905, shortly after the officiai survey was approved, but because of 
the supposed superior rights of the railway company his appHcation 
was rejected. Substantially no évidence was ofliered by the défendants 
in rebuttal. While the amount cleared and brought under cultivation 
from year to year is pathetically small, I am inclined to the view 
that, assuming the défendants to be without right, the plaintiiï would 
be entitled to make final proof and receive patent. It has long been the 
policy of the government to deal liberally with those v/ho settle in good 
faith upon the public domain. Ard v. Brandon, 156 U. S. 537, 15 Sup. 
Ct. 406, 39 L. Ed. 524. In view of the controversy over the title, the 
refusai of the Land Department to recognize him as having any right, 
and the prolonged contest proceedings, it was not to be expected that 
the plaintiff would apply himself to the réclamation of the land with 
the courage and energy which would be reasonable under other cir- 
cumstances. Moreover, the land is covered by a heavy growth of 
timber, which, because of the présent want of transportation facilities, 
is not marketable, and therefore in clearing under the conditions which 
bave prevailed, it has been necessary to destroy by fire timber products 
the proceeds of which, with a reasonable market, would, in a large 
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part, if not wholly, defray the expansés of réclamation. It is a policy 
of doubtful wisdom, to say the least, which would require the entry- 
man vigorously to pursue a course attended with such great waste. 

[3] The défendants urge that, in view of the inaccessibility of the 
land, its élévation above the sea level, the climatic conditions, the out- 
lay required to remove the stumps and brush, and the great value of 
the timber, it is incredible that plaintiff bas ever intended in good faith 
to make it his home, and that, upon the other hand, it must be inferred 
or presumed that he seeks title only that he may profit from the value 
of the timber. While I recognize that the possibilities of fraud in en- 
tering such lands under the homestead laws are great, I am unable to 
see how place can be given to this argument without indulging the con- 
clusive presumption that ordinarily lands covered with a heavy growth 
of valuable timber are not enterable under the homestead laws — a view 
which would seem to be contrary to both the letter of the law and the 
practical construction placed thereon by the Land Department. The 
évidence abundantly shows that, if cleared, the land is tillable and rea- 
sonably productive. The winters are rigorous, but not more so than 
in many places where it is well known agricultural pursuits are carried 
on with entire success. So far as appears, transportation facilities will 
be provided hère, as they hâve been elsewhere, in due course of time. 
Moreover, in adjudging the good faith of the average entryman it 
would be a mistake to assume that he exercises the same conservative 
judgment that we look for in the capable and experienced man of busi- 
ness. The financial wisdom of the homeless, land-hungry laboring man 
may be sheer folly to the successful captain of industry, and in rightly 
discerning the motives of either we must stand with him and feel the 
forces by which he, and nOt another, is moved. While it must be ad- 
mitted that the argument for the défendants is not without cogency, 
in the absence of conduct upon the part of the plaintiff inconsistent 
with the theory of and tending to impeach his good faith, I do not 
feel justified in holding that, merely because there may be grave 
doubt whether the land, when divested of the timber, should, in the 
exercise of sound business judgment, be regardcd as désirable for 
agricultural purposes, he has acted in bad faith and bas had no pur- 
pose to till the soil, but seeks the title only in order that he may 
thereby secure the valuable growth of timber. While the question 
is not free from doubt, upon the whole I am inclined to tlte view that, 
had the claim of the défendants not intervened, the L,and Department 
would hâve accepted plaintiff's proof and issued patent. 

Now as to the right and title of the défendants : Briefly stated, the 
claim of the railway company is that, while the lands in question 
were unreserved public lands of the United States, and prior to the 
inception of any right on the part of the plaintiff, on June 21, 1901, 
it, as the successor in interest of the Northern Pacific Raiiroad Com- 
pany, made sélection thereof under the provisions of an act of Con- 
gress entitled "An act to set aside a portion of certain lands in the state 
of Washington, now known as the Pacific Forest Reserve, as a public 
park, to be known as the Mount Rainier National Park," approved 
March 2, 1899 (chapter Z77, 30 Stat. L. 993), by filing in the United 
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States Land Office at Cœur d'Alêne, Idaho, a proper application and 
sélection list covering this tract, together with others. The description 
in this list, in so far as it is pertinent hère, is as f oUows : Land which 
when surveyed will be described as follows : AU of section 20, town- 
ship 44, range 3, in the Cœur d'Alêne land district, in the state of 
Idaho. Conceding that such a sélection list was filed upon the date 
nientioned, and that at that time the land was unsurveyed, nonmineral 
public land, the plaintiff contends that such filing was ineffective to 
withdraw the land from entry, for reasons which we proceed to con- 
sider. 

[4] The first objection is that, the grant being to the Northern Pa- 
cific Railroad Company, and the Railway Company not being named 
in the granting act, the latter was not qualified to sélect the land or to 
receive a patent therefor. This is one of the questions which it was 
necessary for the Interior Department to décide and which it did décide. 
The patent contains an express récital to the effect that upon évidence 
adduced it was found that the railway company was "the lawful suc- 
cessor in interest" of the Railroad Company. In its administration of 
the public land laws, it is undoubtedly within the jurisdiction of the 
Interior Department to pass upon questions of succession, and in so 
far as such détermination involves issues of fact, or issues of mixed 
law and fact, within the f amiliar principle already adverted to it is final 
and conclusive. But it is said that, contrary to the patent récital, the 
record shows that there was no évidence upon the point before the 
Department. Granting that we hâve before us a transcript of ail the 
proceedings taken in the matter of the plaintiff's application to enter 
and receive a patent, we cannot assume that we hâve the entire record 
in the matter of the railway company's application for patent upon 
its lieu sélections, and the presumption must therefore be indulged that 
the récital is true, in point of fact. It is, however, argued that as a 
matter of law it should be held that the railway company could not be 
an assignée under, or otherwise profit by, the act, for the grant is to 
the railroad company, and is not assignable. No décision is cited in 
support of the proposition, nor does plaintifi: assign any reason, and 
apparently none is imaginable, why Congress should hâve intended to 
deny the right of assignment, or to confine the opération of the grant 
to the railroad company to the exclusion of its successors in interest. 
The grant was in no sensé a gratuity. The government contemplated 
the création of the Mt. Rainier National Park, and to carry out the pur- 
pose it was deemed désirable, if not absolutely necessary, to procure 
title to certain lands embraced in the land grant made to the railroad 
company by the Act of July 2, 1864, c. 217, 13 Stat. 365. For thèse 
it was willing to exchange other lands, which it owned, and by the 
act it proposed to make such exchange. The case is very différent from 
one where the government is promoting a public enterprise by the do- 
nation of lands of great value, in which case it may not unreasonably be 
concerned in the character of the donee, and its qualifications and 
capacity to carry the enterprise to success. Hère, upon the other hand, 
it was in need of certain privately owned lands, to carry out its own 
purposes, and in securing title thereto surely it was not greatly con- 
210 F.— 13 
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cerned in the question to whom the considération should be paid or 
what was donc with it after it was paid. 

In the light of conditions as they actually existed, and the manifest 
purpose of Congress to extinguish ail private claims to the base lands 
required for the proposed park, we can do little more than speculate 
as to the reason why the railroad company rather than the railvvay Com- 
pany was named as grantee. It is unreasonable to inf er that Congress 
intended thus to place itself upon record as opposed to the view that the 
railway company had succeeded to the property rights and franchises 
of the railroad company, for but a short time prior tbereto, by a pro- 
viso in the Act of July 1, 1898 (chapter 546, 30 Stat. 621, 6 Fed. Stat. 
Ann. 457), it had expressly disclaimed any purpose to décide or préju- 
dice this question, which was recognized as being of judicial rather 
than législative cognizance. At the présent time, the question ap- 
pears to hâve been the subject of investigation, and it bas been repeat- 
edly held that, as a resuit of foreclosure proceedings consummated 
prior to the passage of the act of 1899, the railway company acquired 
ail the property rights and franchises of the railroad company. 21 
Ops. Atty. Gen. 486; 25 Ops. Atty. Gen. 401; Ferguson v. Northern 
Pacific Ry. Co., 33 Land Dec. Dept. Int. 634. S ce, also, Northern 
Pacific Ry. Co. v. United States, 176 Fed. 706, 101 C. C. A. 117; North- 
ern Pacific Ry. Co. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 
9J1. 

It therefore seems that the construction contended for by the plain- 
tifï would render the act nugatory, for if this conclusion is correct, and 
admittedly it is not open to review upon the record hère, it turns out 
that at the time the act of 1899 was passeti the railroad company 
was not possessed of the lands desired by the government, but that its 
rights thereto had passed to the railway company, and unless we hold 
either that by inadvertence the railroad company was named while the 
railwoy company was intended, or that the privilège conferred upon the 
railroad company is assignable, plainly the act becomes wholly inef- 
fectuai for any purpose. It is a cardinal principle that of two pos- 
sible constructions of a statute that one should be adopted which will 
give to it effect, in préférence to that which would defeat the légis- 
lative intent. M., K. & T. Ry. Co. v. Kansas Pacific Ry. Co., 97 U. S. 
491, 497, 24 L. Ed. 1095. As a gênerai rule of law, restraint upon 
the right of aliénation is not favored, and such grants are assignable. 
Webster v. Luther, 163 U. S. 331, 16 Sup. Ct. 963, 41 L. Ed. 179; 
Beley v. Naphtaly, 169 U. S. 353, 18 Sup. Ct. 354, 42 L. Ed. 775. Ac- 
cordingly it is held that the railway company could, as a matter of law, 
by assignment become the successor in interest of the railroad company 
to the rights and privilèges conferred by the act of 1899, and, it having 
been found as a fact by the Department that it is such successor, the 
point must be ruled adversely to the plaintifï's contention. 

[5] The next objection to the validity of the railway company's 
"sélection" is based upon that provision of the act which limits the 
right of sélection to "nonmineral public lands, so classified as nonmin- 
eral at the time of actual government survey, which has been or shall 
be made," etc. Precisely stated, it is that the land was not expressly 
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classifîed as nonmineral by the surveyors in the field ; it is not claimed 
that it was returned as minerai, nor is there now any question that it 
was in f act nonmineral. The détermination of the relation which it was 
contemplated by Congress the surveyor's return touching the minerai ' 
character of the land should sustain to the right of sélection is not free 
from difficulties, but doubtless the actual character of the land rather 
than the report thereof was the dominating considération. Northern 
Pacific Ry. Co. v. United States, 176 Fed. 706, 101 C. C. A. 117. 
Clearly a sélection, valid for certain limited purposes at least, may be 
made of lands not yet classified as nonmineral, for the right of sélec- 
tion extends to unsurveyed lands, which, in the very nature of things, 
cannot be so classified. The classification called for, being modal, and 
therefore incidental rather than substantial, and the land in question 
being nonmineral in fact, it may be seriously questioned whether the 
plaintiff should, without showing conséquent préjudice or injury to 
himself, be permitted to take advantage of the neglect of the admin- 
istrative officers to require, in advance of the issuance of patent, a 
formai report of a fact about the existence of which there is no doubt. 
But assuming, without deciding, that under such circumstances rehef 
may properly' be granted, it must in the first place be held that the 
record hère is insufficient to warrant a finding that the land was not re- 
turned as nonmineral ; and in the second place, assuming, as contended 
by the plaintiff, that the return of survey contains no express classifica- 
tion, I am inclined to the view that, under the practice prevailing in the 
Land Department, the absence of a classification as "minerai" is équiv- 
alent to, and is to be understood as a classification of nonmineral. 

Undoubtedly the required report from the surveyors in the field was 
intended for the information of the ofiicers of the Land Department, 
to the end that they might act intelligently and promptly in approving 
or rejecting applications for patents upon lands selected by the grantee. 
It is quite unimportant, Iherefore, in what manner or by what system 
the f acts are reported from the field, provided the communication is 
understood in the Land Department. If, when a surveyor is sent out, 
he is instructed to note in his return ail lands found to be of a minerai 
character as "minerai" and to make no notation at ail touching lands 
found to be nonmineral, it cannot be said that a return made strictly 
in compliance with such instructions, designating some lands as min- 
erai, and containing no notation at ail as to others, fails to classify the 
latter group as nonmineral. The silence of the return in the one case 
is quite as significant as the express notation in the other. Now while 
it is not shown that any spécial instructions to this eft'ect were given 
to the surveyors in this case, it does appear that there is a well recog- 
nized custom governing the return of surveys, équivalent to such an 
instruction. 

"It is tàe unlform custom In surveylng publie lands to make In the fleld 
notes and surveyor's return notation of mines, outcropplngs, and évidences of 
valuable minerai deposits where found, and to say nothiug upon the subject 
of minerais where no mines, outcropijings, or évidences of valuable minerai 
deposits are found. When, therefore, the fleld notes and surveyor's return 
make no notation whatever of minerais in the land heing surveyed, such lands 
are considère'' and treated as given a nonmineral classifloation by tiie survey- 
or." Daveaport v. N. P. Ry. Co., 32 Land Dec. Dept Int. 28. 



196 210 FEDERAL KEPOHTEK 

See, aiso, Bedal v. St. Paul, etc., Ry. Co., 29 Land Dec. Dept. Int. 
254; State of Idaho v. N. P. Ry. Co., 37 Land Dec. Dept. Int. 135; 
In re St. Paul, M. & M. Ry. Co., 34 Land Dec. Dept. Int. 211 ; In re N. 
P. Ry. Co., 40 Land Dec. Dept. Int. 64. 

Accordingly, assuming the facts to be as stated by plairitiff's counsel, 
I must hold that the land was classified as nonmineral at the time of the 
survey. 

[6] The remaining contention of the plaintiff is that the sélection 
list filed in the local land office by the railway company on June 21, 
1901, was ineffectuai because of an insufficient description of the land. 
The pertinent provision of the act is : 

"In case the tract so selected shall at the time of sélection be unsurveyed, 
the list flled by the company in the local land office shall describe such tract 
in such manner as to designate the same with a reasonable degree of cer- 
tainty." 

It will be remembered that the description employed by the railway 
company was "land which when surveyed will be described as follows," 
and there follows a correct numbering of the section, township, and 
range. The real question therefore is whether, under any circum- 
stances, a description of unsurveyed land by référence to'the technical 
numbers which it will bear when surveyed désignâtes it with "a rea- 
sonable degree of certainty." In gênerai practice such a description is 
not uncommonly used, and, were the plaintiff's position not fortified 
by the opinion of Acting Secretary Adams in the Hyde Case, 40 Land 
Dec. Dept. Int. 284, I would be inclined to the view that it bas little 
support either in reason or the reported décisions, and, with ail due re- 
spect, I am unable either to follow the reasoning or to concur in the 
conclusion of that case. It is true unsurveyed land may never in f act 
be surveyed, and it is also true that the government may in the future 
adopt a System of surveys radically différent from that now in vogue. 
But thèse considérations are aside from the point. The description 
before us is universally understood as being équivalent to a statenient 
that if, under the présent System of public surveys, the lines thereof 
were actually extended, it would appear that this land is the S. E. i/4 
of section 20, in township 44 north, range 3 east of Boise meridian. 
So far as concerns the certainty of the description, therefore, it is quite 
unimportant whether the land is ever surveyed or not, or whether the 
government retains or abandons its présent system of surveys. As- 
suming that there are in the immédiate vicinity other lands to which 
the public survey bas already been extended, a reasonably intelligent 
surveyor could, with the data furnished by such a description, go into 
the field and identify the designated tract, and with précision define 
its boundaries upon the ground. The description is in effect a descrip- 
tion by metes and bounds, with a tie to a fixed monument. To find 
and identify the land the surveyor selected for such purpose would, in 
compliance with certain familiar rules governing the making qf public 
surveys, start from an established monument in an adjacent survey al- 
ready officially approved, and, in accordance with such rules, would 
run certain courses and distances to reach a certain corner of the des- 
ignated tract, the boundaries of which could thereupon be run out and 
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defmed upon the ground. An amplified description tying the land to 
such monument and giving in détail the courses and distances and the 
metes and bounds would hâve no greater précision than the one we 
are considering. 

True, there may be some'slight variation in public surveys, but that 
is a contingency which cannot be wholly obviated. Ail paper descrip- 
tions are in their application subject to a degree of uncertainty. Not 
infrequently doubt arises in the actual location of the lines called for by 
an officiai survey. Moreover, when it comes to patent it is necessary 
to conform the boundaries of the claim to the officiai survey, and surely, 
in adjusting to the officiai survey, boundary lines located upon the 
ground pursuant to such a description as we hâve hère, less difficulty 
would be encountered than in adjusting those located without référence 
to the officiai survey and where the tie is to some natural object arbi- 
trarily chosen. Indeed, it is a matter of common knowledge that set- 
tiers upon unsurveyed land as a rule endeavor as best they can do to 
conform their boundaries approximately to the projected lines of an 
adjacent officiai survey. There is an apparent assumption upon the 
part of the plaintiff that it was the duty of the railway company in some 
manner to mark the boundaries of its claim upon the ground ; but no 
such duty is imposed by the act, either expressly or by reasonable im- 
plication. The requirement is that the "list" "shall describe" the land 
with "a reasonable degree of certainty." If to give notice of the claim 
it were necessary to mark the boundaries, an entirely différent question 
would be presented. But evidently it was thought by Congress that 
when an application was filed in the local land office containing a rea- 
sonably definite description it would constitute notice to ail the world of 
the pendency of the claim and the status of the land'included therein. 
I am not to be understood as holding that in ail cases the description 
employed by the railway company would be reasonably certain ; in any 
given case the degree of certainty of such description dépends largely 
upon the degree of adjacency of surveyed land. Hère the officiai sur- 
vey had extended to adjacent townships, and I am wholly unable to 
understand how a list containing a detailed description by metes and 
bounds would hâve any more clearly advised the plaintiff of the exact 
location of the land than did the list under considération. But how- 
ever that may be in this particular instance, it is apparent that unless 
the view be adopted that, as a matter of law, under no conditions 
can a description by référence to the lines of the officiai survey be held 
to be in compliance with the act, the question of the sufficiency of the 
description is in every case one of fact, and hence not subject to review 
by the courts ; and I am wholly unable to assent to the proposition 
that such a description can under no circumstances be held to be reason- 
ably certain. 

By the plaintiff much significance is attached to the clause in the 
latter part of the act, which provides that : 

"In case such tract (of unsurveyed land) as originally selected and described 
the list filed in the local land office shall not preclsely conform with the lines 
of the officiai survey, the said company shall be permitted to describe such 
tract anew, so as to secure such conformity." 
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It is urged that such a method as was followed hère admits of no 
variation or discrepancy requiring adjustment. The argument rests 
wholly upon the assumption that, if the method is authorized at ail, it 
is exclusive ; but such an assumption is plainly unvvarranted. The act 
does not purport to require an)' given form of description, but upon 
the other hand gives the widest latitude. Its only requirement is that in 
the sélection list the lands shall be designated with a "reasonable degree 
of certainty." The method of désignation is immaterial provided it 
identifies the land. It was doubtiess anticipated that différent methods 
would be employed, and the provision above quoted was intended to 
point out the course to be pursued in cases where the original descrip- 
tion is not tied to the lines of an officiai survey, as hère. In the act of 
1898 (30 Stat. 620, 621) this method of identification had been ex- 
pressly sanctioned — indeed, it had been prescribed to the exclusion of 
ail others — and it is not reasonable to believe that if, a few months 
later, Congress had intended to outlaw it altogether, the communication 
of such intention would bave been left to inference or implication. The 
better view is thought to be that it was intended not to limit the descrip- 
tion to any spécifie form, but to authorize any method which would 
identify the land with reasonable certainty, leaving to the Land De- 
partment the discrétion to adopt such rules and régulations as, in the 
light of expérience, might appear to be désirable. It is not doubted 
that, under the gênerai language of the act, it is compétent for the De- 
partment, by standing rules, to prescribe such a description as was used 
by the railway company, or a description by metes and bounds, or both. 
Whether such authority extends to the requirement that the boundaries 
be marked upon the ground is another question, which need not be 
decided. But when the railway company filed its list there were no 
rules or régulations upon the subject, and, as was said by Acting Sec- 
retary Pierce, in Hanson v. Northern Pacific Ry. Co. (38 Land Dec. 
Dept. Int. 491), where the sufficiency of this identical list was under con- 
sidération : 

"The practice of allowlug sélections by the railway company as thèse sélec- 
tions were made had been of such long standing and such uniform practice 
that it would be uufair, if not illégal, to glve rétroactive efCect to such régula- 
tions" 

— that is, such régulations as were promulgated by circular of Novem- 
ber 3, 1909 (38 Land Dec. Dept. Int. 287), requiring a description by 
metes and bounds, and a posting of notice upon the land, as well as a 
référence to the projected lines of the ofiîcial survey. 

In adopting such rules and at the same time sustaining prior sélection 
lists not in compliance therewith, the Department was not necessarily 
acting inconsistently. The act does not require a perfect or the best 
possible description, but only one having a reasonable degree of cer- 
tainty. It does not follow that one form of désignation is wanting in a 
reasonable degree of certainty because, in the light of expérience, an- 
other is adopted which for the time being is thought to be a better. 
Otherwise the future promulgation of still more stringent régulations 
would operate to invalidate sélections made in strict compliance with 
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the rules now in force. The true view is thought to be that, within the 
range of sound discrétion, the Land Department is clothed with the 
authority to détermine as a question of fact whether, under the circum- 
stances of the case, any given désignation is reasonably certain, and 
when fairly made within such limits such détermination should not be 
disturbed, even though the courts may be of the opinion that greater 
précision is both désirable and practicable. My conclusion is that it 
cannot be held that, as a matter of law, such form of description as was 
hère employed is, under any and ail conditions, insufficient to designate 
the land with a reasonable degree of certainty, and as a question of 
fact there is no showing warranting a finding that, under the circum- 
stances of this case, the Department either acted fraudulently or abused 
its discrétion in holding the désignation to be sufficient. 

[7] Much stress is laid upon the familiar rule that public grants are 
construed strictly against the grantee. In applying this rule, however, 
some considération should be given to the fact that the grant hère was 
not a mère gratuity, but that the act is in the nature of an ofïer upon 
the part of the government of an exchange of lands presumably bénéfi- 
ciai to it. Besides, the question in controversy relates, not to the extent 
of the grant, but only to procédure in the administration of the act, a 
subject which is left largely to régulation by the Land Department. 
As was said by Assistant Secretary Pierce in State of Idaho v, North- 
ern Pacific Ry. Co., 17 Land Dec. Dept. Int. 135, 138 : 

"Tt was deemed necessary to the aceomplishraent of its purpose that the 
Unitod Stntes should own the land placed in réservation by the act (original 
lajid-grant act). A voluntary conveyance by the rallway eompany was the 
most feasible method of reaoquiring title to the granted land, and a right of 
excliange upon the ternis and conditions set forth was the considération of- 
fered to induce the eompany to transfer its title. An offer is made by one 
party of which acceptance by the other is Invited. The act is contractual in 
character, and terms and conditions not clearly expressed are not to be lightly 
imposed after acceptance of the ofCer." 

But laying aside thèse considérations, and applying the rule with ail 
possible rigor, how can we construe the act so as to exclude, as a mat- 
ter of law, descriptions by référence to the officiai survey? Clearly 
no such inhibition is expressed, and if implied at ail it must be found 
in the requirement that the land be designated "with a reasonable de- 
gree of certainty." But, as we hâve already seen, within certain limits 
what is a reasonable degree of certainty in any given case is a question, 
not of law, but of fact. 

In conclusion it is to be noted that the railway eompany pursued 
a course which, if not at the time expressly prescribed by, received the 
later approval of, and ail the time had the apparent sanction of usage 
in, the Land Department. The plaintiff was neither misled nor preju- 
diced thereby, for seemingly he had no knowledge of the existence of 
the list, and therefore, whatever may hâve been the form of the descrip- 
tion, it couïd not hâve influenced his action, The .claims of a pioneer 
settler alwayî appeal strongly for sympathy, but upon the most earnest 
considération I am unable to grant the relief prayed for and at the same 
time préserve the integrity of what I understand to be the law. 
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From what has been said, it necessarily follows that the bill must 
be dismissed, and such will be the decree ; each party is to pay his own 
costs. The attorneys for the défendants may prépare form of decree. 



HILL et al. v. WILSON et al. 

(Circuit Court of Appeals, Fifth Circuit December 1, 1913. On Application 
for Eeliearing, January 20, 1914.) 

No. 2488. 

1. TEnsTs (§ 3GC*) — Suit to Establish Eesulti'to Trust— Indispensabi.b 

Pabhes Défendant. 

To a suit by the trustées in bankruptcy of a corporation to establisli 
a trust in favor of the eorjioration in property standing in the name of 
the défendant but alleged to belong in equlty to an offioer of the cor- 
poration, on the grouiid that he had defrauded the corporation, such of: 
flcer is an indispensable party défendant. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 574-583; Dec. 
Dig. § 360.*] 

2. CoBPOKATioNS (§ 319*) — SuiT TO Eecover Peopebty on *rHE Ground oï 

FBAUD— SUFFICIEKCY OF BiLL. 

. A . bill to recover property for a corporation on the ground that the 
alleged owner and others who were otiicers and stockholders obtaiued 
stock of the corpoi'atlon by fraud must show that at the time there were 
other stockholders or credltors who were defrauded, and a gênerai al- 
légation that there were others is Insufficient. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1415, 141ô-i 
1425 ; Dec. Dig. | 319.*] 

3. Equitt (§ 149*) — Joint Suit— Originai, and Intekvenino Bills. 

A Mil to establish a construrtive or resulting trust in favor of a cor- 
poration and a bill by Intervenors to establish a trust in the same prop- 
erty in favor of another are necessarily adverse to each other and can- 
not be maintained in the same suit 

[Ed. Note.— For other cases, see Equlty, Cent Dig. §§ 342, 308-370; 
Dec. Dig. § 149.*] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edw. R. Meek, Judge. 

Suit in equity by John Howard Hill and others, trustées in bank- . 
ruptcy of the United Wireless Telegraph Company, and Jesse Watson, 
trustée in bankruptcy of Christopher C. Wilson, against Robert J. Wil- 
son and others. Decree for défendants, and complainants appeal. De- 
cree amended and affirmed. 

Perry G. Dedmon and Wm. J. Berne, both of Ft. Worth, Tex., for 
appellants. 

Maurice E. Locke, of Dallas, Tex., and Byrd E. White, of Lancaster, 
Tex., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

•For other cases see same topic & S hitmeek in Dec. à Am. Dlgs. 1D07 to flate, & Rep'r Indexe» 
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PER CURIAM. The decrees appealed f rom in this case are aincnded 
so as to read "without préjudice," and as amended afïirmed, with costs. 

On Application for Rehearing. 

The judge below gave no written reasons for his decree dismissing 
the bills in this case ; but we gathered f rom the arguments at the bar 
that counsel understood that the reasons were want of equity, multi- 
fariousness, misjoinder of parties, and want of necessary parties, as 
well as conflict between the original complainants and the intervener- 
complainant. 

[1] From our investigation we found that neither Christopher C. 
Wilson nor his trustée in bankruptcy is made a party défendant to the 
bill of complaint filed by the plaintiffs Hill and others, whereas the 
whole foundation of the claim set up in the said bill is based upon 
frauds practiced by Christopher C. Wilson upon the plaintiiï's bank- 
rupt, and the liability of Christopher C. Wilson must be established be- 
fore any question can arise as to whether there was a trust, con- 
structive or resulting in favor of the United Wireless Telegraph Com- 
pany and growing out of Christopher C. Wilson's transactions with 
the said company. The after-appearance by intervention of the trustée 
of Christopher C. Wilson joining with the original complainant in the 
prosecution of the original bill does not eliminate this difficulty. 

[2] It may be further noticed that the original bill supplemented by 
the intervention dpes not suiïiciently establish that the bankrupt cor- 
poration was defrauded. The original bill charges that Christopher 
C. Wilson, the président and director and member of the executive 
committee of the United Wireless Telegraph Company, about Febru- 
ary 15, 1907, obtained a large amount of the stock of the United Wire- 
less Telegraph Company, to wit, 423,000 shares of common stock and 
176,000 shares of preferred stock; the considération being the sur- 
render by the said Wilson to the United Wireless Telegraph Company 
of certificates of an equal amount of stock, common and preferred, of 
the American De Forest Wireless Telegraph Company, a corporation 
organized under the laws of Maine, and which it is said had no actual 
value, and other worthless securities which had no market or intrinsic 
value. But the bill does not contain any sufficient statement of fact 
that there was any one interested in the corporation except the said 
Wilson and his alleged co-conspirators. 

A gênerai allégation that there were others interested during ail this 
time is more a conclusion of law than an allégation of fact on which 
the court could act, as the bill does not show that there were actual 
creditors or stockholders interested in the United Wireless Telegraph 
Company at the time of the doing of the acts complained of who were 
unaware of what Wilson and his associâtes were doing, and whose 
rights were adversely and injuriously affected by those acts. 

[3] The case as a joint suit shows clearly an adverse interest be- 
tween the original complainant in the case and the so-called complain- 
ant-intervener. 

The original bill of Hill and others seeks to déclare a constructive 
or resulting trust in favor of the United Wireless Telegraph Company 
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in the after-acquired property of Wilson by reason of the fraudulent 
acts of Wilson and his allegcd co-conspirators. 

The complainant-intervenex-, trustée of Wilson, proceeds iinder the 
entirely différent theory that the conveyances of the property to the 
défendants in the case were made in Wilson's interest, bought with 
Wilson's money, and thereafter the différent conveyances alleged in 
the intervening bill were made to hinder, delay, and defraud Wilson's 
creditors, and the bill seeks to impound the property on that gronnd. 

The two bills cannot stand together, and it would appear that neither 
can be sustained separately as a part of a joint suit. 

Taking this view c ' the case, we concluded, as we think properly, 
that the decree appealctl from should be amended so as to read "with- 
out préjudice," and as amended affirmed, thus leaving the,appellants 
to proceed by new and original bills, if by counsel so advised. 

The pétition for rehearing is denied. 



BENTLEY v. TOUNG et al 
(District Court, S. D. New York. January 6, 1914.) 

1. Banketjptct (§ S03*) — Sales — Fbatjd as to Creditors— Bona Fide Pub- 

CHASEES. 

Where a bankrupt bas made a fraudulent sale of hls stock of goods, not 
In the ordinary course of business, the burden is on the purehaser, in or- 
der to sustaln the same, under Bankruptey Act July 1, 1898, c. 541, § 676, 
80 Stat 564 (U. S. Comp. St. 1901, p. 3449), making void ail sales in fraud 
of creditors except as against bona fide purchasers, to show that he is in 
fact a purehaser in good faith. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 458-462 ; Dec. 
Dig. § 303.*] 

2. BANKR-aPTCY (§ 182*) — Fraudulent Sales — Bona Fide Pubchasee. 

Where a bankrupt has sold his stock of goods in fraud of creditors, 
mère Personal good faith on the part of the purehaser is not enough to 
establish that he is a bona fide purehaser for value. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 255-258; 
Dec. Dig. § 182.*] 

3. Bankkuptoy (§ 182*) — Fraudulent Sales — Bona Fide Purchasee. 

An auctioneer, engaged in purchasing bankrupt stocks, durlng an illuess 
furnlshed funds to his son wbo, ascertaiuing that the ban]£rui)t, a small 
retail shoe dealer, desired to sell his stock and fixtures, worth about Ç2,500, 
weut to his store and purchased the same for $1,200, taking a receipt iii 
which the bankrupt stated that the property was his own and was sold free 
and clear of ail claims and mortgages. The son testiiied that he exauj- 
ined some of the bankrupt's paid bills, and, flndiug them receipted, sup- 
posed he could take the word of the bankrupt for the rest that he was 
not indebted to Cfcditors. The next morning the son hired a van, ap- 
peared at the bankrupt's store at 7:.'i0 a. m., and in an hour's time 
eniptied the store and took the stock to his father's auction rooms, where 
it was sold. Ileld, that such facts were sufflcient to put the son on In- 
quiry whctber the bankrupt was making a sale In fraud of creditors, and 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that his fallure to make further Inqulry, whlch he could easily hâve done, 
was sufflcient to show that he was not a bona fide purchaser. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 255-258 ; Dec. 
Dig. § 182.*] 

4. Principal and Agent (§ 171*) — Acts or Agent — Liabilitt of Principal. 

Where a father, who was an auctioneer, advanced money to his son 
with whlch the latter purchased the stock in trade of a bankrupt with no- 
tice that it was being sold to hlm in fraud of creditors, and on the stock 
being removed to the father's auction rooms, he took charge of it, acted 
as the principal, and treated with the représentatives of creditors who 
. subsequently appeared and claimed that the goods had been fratidulently 
sold, such acts were a ratiflcatlou of the son's acts, and hence the father, 
when sued for the value of the stock, could not successfully claim that 
the son made the purchase on his own account. 

[Ed. Note.^For other cases, see Principal and Agent, Cent. Dig. §§ 644- 
655 ; Dec. Dig. § 171.*] 

5. Evidence (§ 571*)— Opinions op Experts — Value — Effect. 

Where a purchaser of a bankrupt's stock, at a sale in fraud of cred- 
itors, refused to permit the représentatives of creditors to examine the 
goods after they had been removed to the purchaser's auction rooms, so 
that the aetual value of the goods could be ascertained, he was not en- 
tltled to complain that évidence of estimâtes by experts was InsulHcient 
to show the value of such goods. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 1580 ; Dec. Dig. 
§ 571.*] 

6. Bankruptct (§ 803*) — Bankrupt Stock — Fràudulent Sale — Value. 

In an action against a fraud'ulent purchaser of the stock of a bankrupt, 
évidence held to warrant a flnding that the value of the goods purchased 
was $2,500. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 458-462 ; Dec. 
Dig. § 303.*] 

In Equity. Bill by Georg-e F. Bentley, as trustée in bankruptey of 
Israël Kruger, against John Young and another. Judgment for plain- 
tifï. 

This is a bill in equity to set aside a sale of the bankrupt's stock of goods 
made to the défendant Henry Young, and to recover their value. The défend- 
ant John Young Is joined as the principal in the transaction. The bankrupt 
Israël Kruger, had a sœall retail shoe shop at 2073 ïhird avenue In the bor- 
ough of Manhattan, and on Monday, October 30th, went to the auction rooms 
occupled by the défendant John Young, and there found his son Henry, to 
whom he offered to sell the whole of his stock and fixtures. Henry went with 
him to the shop, looked over the stock, made an inveutory, which he put down 
in a notebook, and offered to buy him out for $1,200. Kruger after higgling 
agreed, and Young put a custodian in charge and continued the business that 
af ternoon and evenlng. Very early next morning, not later than 7 :30, Young 
hlred a van with three men, in about an hour's time emptied the shop, and 
took the goods down to his father's auction rooms. It is not certain just what 
happened to them then. Henry Young says that he sold the greater part on 
Tuesday afternoon to two étrangers for $1,000, and that none were delivered 
to buyers at an auction sale at which they were sold on "Wednesday. That 
auction had certainly been advertised on Tuesday and Wednesday in the New 
York American, and Henry Young says it was llkewise advertised on Sunday 
and Monday, but whlle the files were in court no suggestion was made to 
prove the earlier publications. Whether any goods were in fact delivered on 
Wednesday there Is no means of knowlng. 

*For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Inaexes 
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Young got no MU of sale or other évidence of his purchase, except a receipt 
signed by tlie bankrupt for $1,200 "for my entire stock of slioes, rnbbers, flx- 
tures in store No. 2073 Tliird avenue. Tlie same is my own Personal property 
and sold to me free and clear of ail claims and mortgages." On Wcduesday 
Taylor, representing an association of wbolesale shoe dealers in New York, 
flled a pétition in bankruptcy against bim and got a receiver and an injunc- 
tion and with a copy of tlie injunction went to the anction rooius of John 
Young at about noon of that day, found liini selling the goods, aud had an In- 
terview with him, démanding that he stop the sale in compliance with the in- 
junction. Later In the day he came again with a nuniber of salesmcn, aud 
John Young at that time allowed the outsides of the cartons to be examined, 
but refused to permit them to look inside. He says that he inquired of Krugor 
whether he had any indebtedness, and was told that he had net, except .Ç200, 
which he owed to a cousin, and which he paid while Young was there. Upou 
the trial he swore that Kruger had shown him recoipted bills of several job- 
bing houses, mentioning three or four, but on his examination two days after 
the failure, he could not remember the names of any one of the persons whose 
receipted bills he had seen. The mémorandum or inventory in his noteboolc 
showed 1,761 pairs of boots, shoes, rubbers and slippers, and a total value of 
the stock of $1,429.85, which is the amount that he thought he could get for 
the goods, and was the basis of bargain. He says that the bankrupt flrst asked 
$1,500 and later took $1,200, that being 60 per cent, of the value of $2,000 
taken at cost, as Young estimated it. The bankrupt's excuse for selling out 
was that he wished to set up in the furniture business on Second or Third 
avenue. Young is a speculator in secondhand stocks of merchandise and had 
often bought shoes. 

The money with which this stock was bought came from John Young. He 
swore that three weeks previously he was taken to the hospital for a severe 
opération, and that he at that time gave some blank checks to Henry with 
the understanding that he might fill them Vu for sucli sums as were necessary, 
and use them on his own account for his own business transactions, lie fur- 
ther swore that, although up to three or four years before the time of thèse 
occurrences he had been engaged in the business of buying and selling stocks 
of goods, sometlnies of shoes, he had abandoned that business and confined 
himself strlctly to that of auctloneer. He had, however, he sald, from time 
to time advanced to his son money for the sake of buying stocks of mer- 
chandise on his own account. He swore that he knew nothing whatever of 
thèse transactions until he came to the auction rooms on Wednesday, when 
he learned that there was a large stock of shoes to be sold, including more 
than Kruger's ; that he began selling thèse, goods, but stopped after Taylor 
showed him the injunction. Taylor says that when the injunction was shown, 
John Young said to him that he would go ahead and sell the stock, but make 
no dellveries and that some of the goods might be Kruger's. Taylor theu told 
him that he could easily demonstrate whose goods they were, to whicli John 
Young objected. In the afternoon, too, Taylor says that Young admitted to 
him that part of the stock, or ail of the stock to be sold, had been purchased 
from Kruger, and that when the salesmen came up to identify the goods, he 
sald that he was willing to let them go through the stock and look at it. Later, 
however, he came out and ordered everybody to take their hands off the goods. 
Thereupon Taylor instructed the salesmen to look inside the cartons, which 
would hâve enabled them exactly to identify Kruger's stock, but John Young 
said he had instructions from his attorney not to let anybody touch the boxes, 
and he ordered them to go outside the eounter. Before they left, however, 
he said that he did not want to hâve any trouble over the matter, and asked 
if there were not some way in which it could be flxed up. About five or six 
months later, Taylor says, Young came to see him and said, "I know I hâve 
not got this stock. The stock bas been ail disposed of. Ail I bave got down 
in the cellar is a desk or a show case, and I want to get rid of that. I want 
to know if you will tell me if there is not some way to settle the matter.'' 
At that time Taylor says he oiïered him a couple of hundred dollars to settle. 
On the other hand, ail the salesmen swore that they were allowed only to see 
the outside of' the cartons from which they could tell the make aud kind of 
shoe, but could not trace them to Kruger's stock. 
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William Lesser, of New York City, for trustée. 
Albert H. Gleason, of New York City, for défendants. 

HAND, District Judge (after stating the facts as above). I hâve not 
the least doubt that a decree should go in this case against Henry 
Young for the value of thèse goods. The only doubtful questions are 
whether John Young was a party to the transaction, and what was the 
value of the goods. 

[ 1 ] That Henry Young was chargeable with the duty to investigate 
further before buying the goods seems to me pretty obvious. FoUow- 
ing r -ick V. Christy, 152 Fed. 612, 81 C. G. A. 602, I will not say 
that the rule in Walbrun v. Babbitt, 16 Wall. 577, 21 L. Ed. 489, ap- 
plies to section 67e of the présent act. Any language in Dokken v. 
Page, 147 Fed. 438, 77 C. C. A. 674, to that effect must be regarded as 
overruled. It will not do to say that as matter of law and under ail 
circumstances a sale of goods out of due course is prima f acie évidence 
of a sale in fraud of creditors. That was explicitly so provided in the 
thirty-fifth section of the old act ; there is nothing of the sort in the 
présent act. However, I think substantially the same resuit follows 
from the présent form of 67e, for that section makes void ail sales in 
fraud of creditors except as against bona fide purchasers. The défense 
of a bona fide purchase for value has always been an affirmative dé- 
fense in the law, and there is no reason to adopt a différent procédural 
rule in this case. Indeed I understood Mr. Gleason to assent to the 
proposition that a transf er by a bankrupt in fraud of creditors puts up- 
on the transférée the burden of an afïirmative défense of good faith. 

[ 2 ] Now, of course, there is no room for argument that the sale was 
not in fraud of creditors, so far as Kruger was concerned, and there- 
fore the case cornes down only to this : Whether the défendants hâve 
established their défense of bona fides. I think it quite clear that Hen- 
ry Young has failed to do this. It must be remembered that his Per- 
sonal good faith is not enough ; the question is, not what he individual- 
ly believed, but whether the circumstances would hâve put a reasonable 
man in his situation upon inquiry, and whether that inquiry would hâve 
led to sufficient knowledge of the facts to prevent the sale. 

[3] In the first place, a sale by a retailer of his whole stock of goods, 
including his fixtures, so that his place is entirely cleaned out, is an 
unusual thing ; it ought at once to suggest to a man who is in the busi- 
ness of speculating in stocks of goods, as Henry Young was, that the 
purpose might hâve been to abscond with the proceeds and leave his 
creditors. Furthermore the very form of the receipt suggests that 
Henry, not only ought to hâve been, but actually was, suspicious, for 
the words are: "The same is my own personal property and sold to 
me free and clear of ail claims and mortgage." 

That is the kind of language one uses to assure oneself. Indeed 
he says that he found it necessary to inquire whether there were any 
creditors, showing that he knew that there might be, and that if there 
were, the sale might be void. It is quite clear that he was put on in- 
quiry. Did he make ail reasonable inquiry? He says that he exam- 
ined some of the paid bills, and, finding them receipted, supposed he 
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could take the word of the bankrupt for the rest. I doubt the truth 
of this explanation ; it seems to me too suspicious that, upon the 
trial, two years after, he could give the names of a number of whole- 
salers whose bills Kruger had shown him, and yet, two or three days 
after the event, when examined before the commissioner, he failed to 
remember any of the names. That discrepancy corroborâtes an un- 
pleasant impression which I got from his appearance, and leads me 
to the question whether he ever did see any such bills. But I think 
his duty hardly stopped there, even if he had seen the bills, which must 
hâve been at least one month old. The names of the sellers of thèse 
goods were upon the cartons, easily accessible; they ail lived in the 
city of New York, or at least many did, and it was a very simple 
thing to call up one or more of them and learn whether Kruger was 
speaking truly. It is at least the more usual thing for such a small 
retailer to be always somewhat in debt ; he generally gets ail the crédit 
he can. A single téléphone call would hâve been sufficient to disclose 
the whole scheme. Furthermore, I believe the price at which he 
bought was wholly inadéquate, as I shall show when I come to con- 
sider the amount of the decree ; if inadéquate, it was a strong addi- 
tional proof of fraud, nearly conclusive. Again, the removal was 
most suspicious. There was no occasion for taking the goods out so 
eariy in the morning, except to conceal their whereabouts, and there 
was good reason to do it if that was the purpose, for the salesmen of 
thèse wholesalers constantly make their rounds in this city, and the 
best time to élude them was the early morning. I am, indeed, dis- 
posed to believe Mrs. O'Hearn when she says that the removal was 
well under way at a quarter to 7. I decidedly prefer her as a wit- 
ness to Coulon, who puts the time later. Finally, the story of the 
sale of $1,000 worth of the goods on Tuesday to two anonymous per- 
sons, who came in to the auction rooms and bought and carried it 
off on that day, seems to me improbable. 

In short, I bave no doubt that the transaction was the common one 
between bankrupts and their abettors; that is to say, that the bank- 
rupt, finding that he had come to the end of his rope, looked out for 
a facile purchaser who would ask no questions and give him some- 
thing for his goods ; that such a purchaser he found in Henry Young. 
A decree, under thèse circumstances, must be entered against Young 
for the value of the goods. It would, of course, be preposterous, un- 
der the circumstances, to require the estate to restore the considération 
which Young must hâve known was likely to be carried off by the 
absconding bankrupt, just as happened. 

[4] The next question is of the complicity of John Young. My 
conclusion is that, whether or not John was sick, as he says, he ad- 
vanced the money to Henry to use for John himself , and not for Hen- 
ry. It may well be that he knew nothing about this particular trans- 
action until Wednesday, when he came back, and that he did not in 
advance authorize this kind of purchase. I think it absurd to sup- 
pose, however, that he did not at that time learn of the circumstances 
from Henry. My reason for thinking this is that when Taylor, whose 
testimony I accept absolutely, came to the auction rooms on Wednes- 
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day, he had ail his dealings with John, who at once assumed responsi- 
biiity and kept it throughout. It was John who first gave the permis- 
sion for the salesmen to inspect the goods, and later refused to let 
them go f urther ; it was John who. af terwards attempted to settle 
matters ; it was John who said that the goods would be sold, but would 
not be delivered, and it was John who called up the attorney to see 
how the order of the court should be treated. AH this seems to me 
absolutely inconsistent with the idea that John was acting only as 
Henry's auctioneer. Had that been so, he would at once bave called 
in Henry and said : "Here's a man who says you bave no right to 
thèse goods ; you will bave to settle this matter with him. I bave 
nothing to do with it. This is your bargain, and you must settle with 
him." 

Every circumstance points to the inference that John used Henry to 
buy sucb stocks of goods for him, and so continue the business exactly 
as John had done it in the past with Klinger ; perhaps he used him for 
this very kind of event. It was perfectly apparent that the father 
was much the superior in intelligence and the more masterful in dis- 
position, and it seems improbable that he should simply bave advanced 
to the son large sums of money for his own independent business in 
which the father had nothing to do but get his auctioneer's fées. 
Whatever that may hâve been in other cases, the fatber's own con- 
duct when the matter was questioned should remove any doubt. I 
may say incidentally that the bearing of John Young upon the wit- 
ness stand did not impress me with the value of his testimony. I 
think, therefore, that the judgment must go against him as well as 
Henry. 

[5] The remaining question is of value. It is quite true that the 
testimony of the salesmen was not based upon the most accurate 
foundation. None of them had looked through ail the cartons as they 
lay upon Kruger's shelves, and their estimâtes must be taken with 
some allowance, as they themselves realized. It is nevertheless true 
that three of them gave figures the lower limits of which they were 
absolutely ready to stand on ; and it is also true that each had been 
in the habit of making sucb estimâtes in his business every day and 
turning them into his principal, and that the principal had been in the 
habit of acting upon those estimâtes in allowing crédit to retailers. 
Under thèse circumstances, I think that the estimâtes are better than 
mère guesses, as Mr. Gleason would bave me hold. It is quite true 
that perhaps there were no shoes in some of the cartons, but that 
objection does not lie in the mouth of the Youngs, who made it im- 
possible for us now to find how many cartons were empty and how 
many were not. In hastily removing and disposing of this stock, they 
bave effectually prevented any accurate finding upon its value ; and, 
while in this suit I cannot penalize them for that, yet when there is 
a fair doubt, they who bave destroyed the évidence must be content 
if it is resolved against them. The story about the sale on Tuesday 
to two strangers of the greater part of the shoes for $1,000 bas every 
earmark of an invention to cover a disregard of the injunction. 

[6] On the other hand, I am disposed to believe that the figures 
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of the nnmber of shoes upon Henry Young's mémorandum were cor- 
rect, and that the total nmr.ber of pairs was 1,761. That does not, 
however, much help to get a valuation, for I do not believe that the 
prices per pair which he set down in any sensé actually represented 
the value of the stock. They were probably put down as a basis of 
trading witli Kruger. Young himself says that Kruger first put the 
value of his stock at $1,500, and it was only after some higgling that 
he beat him down. Now a bankrupt, under thèse circumstances, does 
not ask the full value of his goods, for he knovi's he cannot get it. 
While I believe that mémorandum stated the amount of the stock ac- 
curately, I refuse to consider it as the value of the stock. Taking the 
lowest limits of the three estimâtes of the salesmen, and having in 
mind that Henry Young himself concèdes that the cost value of the 
stock was $2,000, I think I shall do as well as the circumstances per- 
mit if I direct a decree against both the défendants for $2,500, with 
interest from the Ist of November, 1911, and costs. 

I do not think that the stock which défendants say is still in John 
Young's auction rooms need be taken back at its proportionate value. 
It may be sold and the proceeds credited upon the judgment if the 
défendants so désire. Their reason for claiming proportionate réduc- 
tion is that the injunction tied their hands. It did prevent their sell- 
ing the goods, but it did not forbid their returning them to the re- 
ceiver or the trustée; and their continued withholding remained just 
as wrongful after as before the injunction was served. It always was 
within their power to turn back what they had, and because they per- 
sisted in their wrong, they cannot charge the détérioration upon the 
estate. They took their chances when they insisted upon a possession 
which the court bas now found to be illégal, and the loss must fall 
upon their own heads. 

Let a decree be submitted upon notice. 
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OWL CREEK COAL CO. v. GOLEB, 

(Circuit Court of Appeals, Eighth Circuit January 5, 1014.) 

No. 3937. 

1. Master and Servant (§ 103*) — Statutes— Construction— Employment of 

Mining Boss— Duty of Masteb. 

A Wyoming statute regulating mines and providing tliat a mining 
boss or foreman shall be licensed by the mining department of tbe state, 
and charging him with certain duties of inspection prescrlbed by law, 
does not relieve an operator, who is employed by the boss or foreman, of 
the duty to use reasonable care to provide a safe place in which the 
mlners may perform thelr duties. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. | 175 ; 
Dec. Dlg. § 103.*] 

2. Pleading (§ 258*) — Answee — Défenses— Amendment. 

Where pleas of assumed risk and contributory négligence, In an ac- 
tion for Injuries to a servant, were not attacked by spécial demurrer or 
approprlate motion béfore trial, but only by oral demarrers during the 
trial, they belng entltled under state lavi's to libéral construction with a 
vievsr to substantial justice between the parties, It was error, if they were 
insufficient, to refuse to permit thelr amendment. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. §§ 765-782; Dec. 
Dig. § 258.*] 

8. Master and Servant (J 262*) — Answeb— Défenses. 

Pleas of assumed risk and contributory négligence, In an action for 
injuries to a servant, were not destroyed because coupled with a déniai 
of négligence; such défense belng tendered by gênerai déniai. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 855- 
859 ; Dec. Dlg. § 262.*] 

4. Master and Servant (| 262*) — Injttbies to Servant— Assumed Kisk— 
Pleading. 

Where assumed risk Is incident to a servant's contract of employaient 
and arlses out of It, It need not be speclally pleaded, in order to be avail- 
able as a défense in an action for injuries. 

[Ed. Note. — For other cases, see Master and Servant Cent Dig. §§ 855- 
859 ; Dec. Dlg. § 262.*] 
B. Master and Servant (|§ 206, 217, 226*) — Injuries to Servant — Assumed 

ElSK. 

A servant, by entering or continuing in the employment of a master 
wlthout complaint, assumes the risks and dangers of the service which 
he knows and appréciâtes, including those incident to the employment con- 
templated In the contract of hiring, and those which arise from the 
inaster's failure fuUy to discharge hls duty to exercise ordinary care to 
furnish the servant with a reasonably safe place to work and reasonably 
safe appliances. He is not, however, required to make an investigation 
or inspection to ascertaln whether or not the master's duty bas been per- 
formed, but only to hâve due regard for what he actually knows, and for 
what is so patent as to be readily observed by him by the reasonable use 
of his sensés, having in view hls âge, intelligence, and expérience. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 550, 
574-600, 659-667 ; Dec. Dig. §§ 206, 217, 226.*] 
fl. Master and Servant (§ 235*) — Injuries to Servant— Safe Place— In- 
spection — DELEGATION OF DUTY. 

Whlle it is the duty of a master to provide a reasonably safe place, 
and he is llable for négligent performance of such duty, whether he un- 
dertakes that performance personally or delegates it to another, It is 
nevertheless compétent for the master to impose and the servant to ac- 

•For other cases see game toplc & l MUMJisa lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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cept, by eontract or mutual understandlng, the burden of Inspectlng or 
examlnlng the appliances or places he is requlred to use. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 710- 
722 ; Dec. Dig. § 235.*] 

7. Mastek and Servant (§ 235*) — Injuries to Seevant— Appliances— Places 

TO WoBK— Inspection. 

Where It was a servant's duty by the terms of hls employnient, or by 
reason of the nature of the v^ork, to inspect, or to Inspect and Ueep in 
order, the machinery, appliances, or places to work, he could not recover 
for Injuries because of defects whlch it vs'as hls duty to remedy, and, if 
he assumed the duty of renioving a known danger, he was guilty of con- 
trlbutory négligence if he failed to do so. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 710- 
722 ; Dec. Dig. § 235.*] 

8. Masteb and Servant (§§ 213, 238*) — Injueies to Servant— Contbibutoet 

Négligence— AssDMED Eisk. 

Where the work in whlch a servant Is engaged Is dangerous In Itself, 
or where he knows that the method of work adopted involves danger, 
he is bound to exercise ordlnary care to avoid injury therefrom and 
assumes the usual risks Incident thereto. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. i§ 
559-564, 681, 743-748 ; Dec. Dig. §§ 213, 238.*] 

9. Masteb and Servant (§ 262*) — Injuries to Servant— Conteibutoet Neg- 

LIQENCE— PlEADING. 

Where plaintiff's évidence, in an action for injuries to a servant, dis- 
closes that he hlmself is guilty of contributory négligence, défendant may 
take advantage of such défense without specially pleading it. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 855- 
859 ; Dec. Dig. § 262.*] 

10. NEaLiGENCE (§ 124*) — Evidence— CusTOM. 

On the issue of négligence and the performance or omission of an act, 
évidence of the ordlnary practice or usual custom, if any, of ordluarily 
prudent and intelligent persons, in the performance under the same or 
like clrcumstances of the same or like acts, Is compétent. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 235-238; Dec. 
Dig. § 124.*] 

11. Masteb and Servant (§ 274*) — Injuries to Servant— Coal Minées. 

Where, In an action for injuries to the operator of a coal cuttiug ma- 
chine In the mine by certain loosened material falling on hlm after he 
began using his machine before the place had been made safe after 
blasting opérations, défendant claimed that it was part of plaintiff's duty 
to assist in ckaning the stope of loosened coal and to make the place 
safe, évidence as to the nature of plaintiff's employment, what dutles 
were requlred by and were incident to it, what plaiutiff knew and ap- 
preciated, whether from his own expérience, prevailing usages, or warn- 
ings of others, was admissible. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 939- 
949 ; Dec. Dig. § 274.*] 

12. Appeal and Eekoe (^ 1056*) — Rulings on Evidence— Présentation or 

Erkor. 

Where it clearly appears from the record on a wrlt of error that évi- 
dence offered and excluded was compétent and of such materiallty and 
welght that its exclusion mlght liave caused injury to the party offering 
it, nothing further or more formai is requlred to show réversible error. 

[l'^d. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4187- 
4193, 4207 ; Dec. Dig. § 1056.*] 

•For other cases see same topic & § numbek iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



OWL CEEEK COAL 00. V. GOLEB 211 

13. Master and Seevant (§ 296*) — Injueies to Servant— Asstjmed Risk— In- 

struction. 

In an action for injuries to a coal miner, an instruction that plaintiff 
would be bound to notice sucli dangers as were obvious, and wliich eould 
hâve been readily seen by the exercise of ordinary care, did not consti- 
tute a charge that plaintiff assumed the risk of sueh dangers as inhered 
in the very nature of the employaient against whlch défendant clalmed 
it was plaintilï's duty to provide, and the existence of which he might 
bave been presumed to know and appreciate. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1180- 
1194 ; Dec. Dig. § 296.* 

Assumptlon of risk incident to employaient, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. 0. A. 314.] 

14. Master and Servant (§ 103*) — Injuries to Servant— Safb Place— Duty 
OF Servant. 

Evidence that it was the duty of the operator of a coal cutting ma- 
chine in a mine after a blast to asslst in clearing up the coal and taking 
down such as had been loosened about the place vs^here he was to con- 
tinue his work dld not show au attempted unlawful délégation of the 
master's duty to use re^sonable care to provide a safe place, but involved 
only the right of the master to impose and the servant to accept by con- 
tract or by mutual understanding the burden of making such inspection 
or examination of the place he was required to use and such as he was 
compétent to make. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 175 ; 
Dec. Dig. § 103.*] 

In Error to the District Court of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

Action by Peter Goleb against the Owl Creek Coal Company. Judg- 
ment for plaintiff, and défendant brings error, Reversed and remand- 
ed, with directions. 

Plaintiff in error, herelnafter called défendant, Is a South Dakota corpora- 
tion engaged in operating a coal mine at Gebo, in the state of Wyoming. 
Défendant in error, hereinafter referred to as plaintiff, was an employé of 
said défendant, and brought suit to recover damages for personal injuries 
sustalned while operating a machine undercutting coal in defendant's mine. 
The injury occurred on the morning of January 4, 1912. The plaintiff was 
what is known as a machine runner, working by the day. He was 28 years 
old, and had had seven years' expérience in coal mining. Durlng the evening 
of January 3d, the plaintiff with his machine undercut a wall of coal at a 
certain manhole or crosscut in the mine, completing thls work at midnight 
After him came employés known as shooters, who drilled holes at various 
points In the ledge thus undercut, whlch holes were charged with explosives 
and the same discharged, brlnglng down many tons of coal upon the floor 
and against the wall of the mine at the point referred to. The next morning 
at 7 o'clock plaintiff returned to the mine. He found the bottom of the slope 
where he had worked the night before full of unloaded coal. Half an hour 
later Kirby, the pit boss, appeared and told plaintitï that he desired him 
that day to continue cutting at the manhole. Plaintiff replied that he could 
not eut there because the place was full of coal. He states that after inspec- 
tion the pit boss told him "to get two loaders and tell them to go and make 
room for one board, and also my helper should help, and as soon 'as they 
make room for your board, then you go and start to eut.' " The board re- 
ferred to is one upon which the cutting machine rests when in opération. 
About 16 or 17 car loads of coal were lying displaced upon the floor and 
against the walls of the slope at this point. Plaintlfl! states that he himself 
took no part in clearing the place of coal ; that in about an hour he and 
his helper adjusted the board, and the pit boss, Kirby, having returned, as- 

•For other cases see same topio & § numeeh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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sisted them to place the machine upon It and directed plaintiflf to bcgin cut- 
tlng; that in obédience to this direction lie started hls machine, whieli de- 
livers a blow of between 700 and 800 pounds. About 15 minutes afterwards 
a mass of coal fell upon him, resulting in the injuries complaiued of. 

The pit boss, ICirby, states that plaintiff was worldng by the day and was 
requlred to perforra about the mine any worli that the foreman asl^ed lilm 
to do, which included shoveling, drilllng holes, picking down coal that had 
been loosoued by blasts, or anything of that kind. On the morning in ques- 
tion he testifies that he told plaintifC "to sond bis helper down to the bottom 
of the slope and for him to help the shooter shoot down some coal and set 
this place ready to eut. * * * Q. What was it you told him? A. I told 
him to help the shooter and for them to get that place readj'. Q. Who was 
the helper you referred to? A. Drago Yonich, a Jlontenegrin. Q. Who were 
the loaders you spoke of? A. Nick Siemes and Tonimy Siomes. Q. What 
followed that conversation? A. I left. Q. Where did you go? A. I went to 
another part of the mine. Q. Do you know whether or not he carried out 
your instructions? A. I believe he did, started to. Q. Did you see him 
again later that moming? A. After he was hurt I did." He testifies fur- 
ther that at the time the place was lying full of coal; that coal was lying 
against the face as i£ it had Just been sliot down, and was also hanging on 
the face of the wall. It had been broken up, but was largely in place and 
extended pretty well up toward the top. In the ordinary course of mining 
it was necessary to take a pick, pull down the loose coal, and load it out. 

The pétition charged défendant with negligently permitting the place where 
plaintiff was working to become unsafe and danserons. In other words, the 
cause of action is based upon the alleged failure of the master to exercise 
reasonable care to provide a reasonably safe place for work. The answer 
interposed a gênerai déniai and then set out four spécifie affirmative défenses. 
Thèse are quoted in full: 

"Défendant dénies that It was négligent as alleged In the amended pétition 
or at ail, and allèges that each and ail of the conditions, rlsks, and dangers 
in and about defendant's mine, and in and about the place where plaintifC 
was at and before the time of said alleged accident and injury to plaintiff, if 
any, including the conditions, risks, and danger resulting in said accident 
and injury, were open and obvious and readily observable to the plaintiff ; 
that each and ail of the said conditions, risks, and dangers were known to 
the plaintiff or should bave been known to him in the exercise of ordinary 
care, and that, notwithstanding said knowledge and means of knowledge on 
the part of plaintiff as aforesaid, the plaintifC eontinued in said employment, 
and went into said place prier to said accident and remained in said place 
until the happening of said accident and injury ; that each and ail of said 
conditions, risks, and daiigers, except in so far as they were caused by the 
négligence of the plaintiff himself, were Incident to the work plaintiff was 
employed to do ; and that the plaintifC assumed each and ail of said condi- 
tions, risks, and dangers." 

"And for a second, further, and affirmative défense to said amended péti- 
tion défendant allèges: Défendant dénies that it was négligent as alleged in 
the amended pétition or at ail, and allèges that the accident and injury to the 
plaintifC were proximately caused by négligence, omissions, and want of care 
and caution on the part of the plaintifC himself." 

"And for a third, further, and affirmative défense to said amended pétition 
défendant allèges: Défendant dénies that it was négligent as alleged in the 
amended pétition or at ail, and allèges that the accident and injury to the 
plaintiff were contributed to by négligence, omissions, and want of care and 
caution on the part of the plaintiff himself." 

"And for a fourth, further, and affirmative défense to said amended péti- 
tion défendant allèges: Défendant dénies that it was négligent as alleged in 
said amended pétition or at ail, and allèges that, if the accident and injury 
to the plaintiff alleged therein were caused by any négligence other than 
the négligence of plaintiff himself, such négligence was négligence on the 
part of a fellow servant or fellow servants of the plaintiff, for which the de- 
fendant is not in law respousible in damages to the plaintifC." 

At the trial défendant ofCered testimony in support o£ thèse défenses to 
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tlie effe.'t that it was a part of the duty of the plalntiff, as a macMne runner, 
t() look after the roof and walls of the place at which hls machine was to 
be operated, and particularly so soon after blasting had taken place; tliat 
it was a part of plaintltf's business, in conjunction with other employés, to 
fleau the place, which included removiiig loose coal and picking and puUing 
down that which had been shattered and was hanging and threatening to 
f ail ; that this duty not only inhered In the contract of employment, and the 
directions given in the instant case, but was also a well-known custorn and 
practice in mining; that plaintifl: knew the condition of the place, sinee he 
himself had taken part the night hefore in preparing for the blast; that 
the situation was obvious to any one making even a casual inspection ; that 
other employés had warned plaintiff of the dangerous condition, advising hlm 
to test the walls carefully with hls pick; that plaintiff, after the accident, 
admitted having done so on this occasion; and that he did so in many in- 
stances. There was also testimony to the elïect that such worlî was the ob- 
vious duty of miners and machine runners, particularly when the place bore 
unmistakable évidences of being unsafe. Much testimony of this nature, 
which need not be considered in détail, was tendered; practically ail of it 
was ruled out by the trial judge, who proceeded upon the theory that the ob- 
ligation of the défendant to provide a reasonably safe place in which plain- 
tiff might work exeluded the défenses of contrlbutory négligence and assump- 
tion of risk ; also that the affirmative défenses were not sufficiently pleaded, 
even though such défenses might otherwise be entertained. Defendant's offer 
to amend Its pleadings was refused, and its défense was limited to that ten- 
dered by its gênerai déniai. 

At the close of the testimony défendant requested a number of instructions, 
which, in gênerai, submitted to the con^iideration of the jury the questions 
raised by the affirmative défenses plead( and the offers of évidence to which 
référence has been made. Thèse requests were llkewise refused. The charge 
of the court was very brief. AU that conditioned the right of reeovery is em- 
braced within the following language: "In cases lilîe this it is the duty of 
the employer, or master, to use ordlnary care to fumish reasonably safe 
machlnery and Instrumentalities with which his servants may perform their 
work and a reasonably safe place in which they may.render their service, and 
this duty may not be so delegated by the employer, or master, that he, or it, 
may escape liability for its breach. So in this case it was the duty of the 
défendant company to use ordinary care to provide a reasonably safe work- 
ing place within which the plaintiff might operate his machine. The limit 
of the defendant's duty in this respect is to exercise ordinary care, having 
regard for the hazards of the service, to provide the plalntiff with a reason- 
ably safe working place, and whether it exercised this reasonable care you are 
to détermine from the évidence. Even under the pleadings as submitted to 
you (that Is, upon the amended complaint and the gênerai déniai in the an- 
swer), the plaintiff would be bound to take notice of such dangers as were 
obvious and could and would hâve been readily seen by the exercise of or- 
dinary care for his own safety, and if he failed in this respect he cannot 
recover." 

The jury returned a verdict assessing plaintiff's damages in the sum of 
$21,000. 

William E. Hutton, of Denver, Colo. (Bruce B. McCay, of Denver, 
Colc, on the brief), for plaintiff in error. 

E. E- Enterline, of Sheridan, Wyo. (Enterline & La Fleiche, of 
Sheridan, Wyo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). [1] With respect to the fourth affirmative défense, that the 
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négligence, if any, which occasioned the injury was tliat of a fellow 
servant or fellow servants of the plaintiff, the ruling of the trial court 
is approved. Kirby was the only représentative of the défendant cor- 
poration upon whom devolved the duties imposed by law upon the 
master. It is further urged that the Wyoming coal mining statute pro- 
vides that a mining boss or foreman shall be licensed by the mining 
department of the state of Wyoming, who in that capacity is charged 
with certain duties of inspection prescribed by law; that the operator 
of a coal mine fulfills the measure of bis duty to his employés if he 
commits his work to licensed superintendents, and is not, in any event, 
responsible for their acts or omissions in carrying out or failing to 
carry out the provisions of the statutes of the state of Wyoming. We 
think it unwarranted to place upon this statute, obviously iiitended to 
insure a greater degree of safety to mining employés, a construction 
that would in effect withdraw from them the protection of that reason- 
able care which the law imposes upon the master. 

[2] The first, second, and third affirmative défenses were improperly 
excluded. Whether they completely satisfied ail requirements for 
pleading assumption of risk and contributory négligence need not be 
decided. Under the statutes of Wyoming they were entitled to a libér- 
al construction, "with a view to substantial justice between the par- 
ties" (Travelers' Ins. Co. v. Great Lakes Engineering Works Co. [C. 
C. A.] 184 Fed. 426, 107 C. C. A. 20, 36 L. R. A. [N. S.] 60); they 
were not attacked by spécial demurrer or appropriate motion bel ore the 
trial (Kirkpatrick v. St. Louis & S. F. R. Co. [C. C. A.] 159 Fed. 855- 
860, 87 C. C. A. 35). 

[3] Plaintiff interposed oral demurrers during the progress of the 
trial. If the pleas were in themselves insufficient, which we do not 
concède, the same sound discrétion which entertained this dilatory at- 
tack should likewise hâve permitted, upon appropriate terms, the 
amendment offered ; nor can we agrée that the pleas were self-destroy- 
ing because coupled with the déniai of négligence on the part of de- 
fendant. That positive défense was obviously tendered by the gênerai 
déniai. In such case, its formai réitération later should not operate to 
bar affirmative défenses tendered in good faith under a code framed 
with a view to substantial justice between litigants. 

[4] Furthermore, it is conceded in the briefs that, where the assump- 
tion of risk is incident to the employment and arises out of the contract 
pf hiring, it need not be specially pleaded. In Chicago, Burlington & 
Quincy Railroad Co. v. Shalstrom, 195 Fed. 725, 115 C. C. A. 515, this 
court said : 

"The agreement of a servant to assume the ordinary risks of his employ- 
ment and the extraordinary lisks thereof that are known * * * luheres 
in and is an inextricable part of his contract of employment, and, when the 
latter is proved or admitted, the assumption of thèse risks is proved, and no 
pleading or proof on the part of the défendant is neccssary to establish it." 

There can be no doubt that the duty of exercising reasonable care 
to provide a reasonably safe place to work, as applied to the particular 
nature of the work in hand, devolves in ail cases upon the master ; but 
it is equally true that the servant may and does assume certain risks. 



OWL CEEEK COAL CO. V. GOLEB 215 

and may be bound, in proper degree, by his own négligence contribut- 
ing to the in jury. 

[5] This court bas repeatedly beld that a servant by entering or con- 
tinuing in the employment of a master, without complaint, assumes the 
risks and dangers of the service which he knows and appréciâtes, in- 
cluding those which are incident to the employment and are contem- 
plated in the contract of hiring, and those which arise from the failure 
of a master f ully to discharge his duty to exercise ordinary care to fur- 
nish the servant with a reasonably safe place to work and reasonably 
safe appliances to use. United States Smelting Co. v. Parry (C. C. A.) 
166 Fed. 407. 92 C. C. A. 159; Chicago, B. & Q. R. Co. v. Shalstrom 
(C. C. A.) 195 Fed. 725, 115 C. C. A. 515; Glenmont Lumber Co. v. 
Roy (C. C. A.) 126 Fed. 524, 61 C. C. A. 506 ; St. Louis Cordage Co. 
V. Miller (C. C. A.) 126 Fed. 495. 61 C. C. A. 477, 63 L. R. A. 551; 
Burke v. Union Coal & Coke Co. (C. C. A.) 157 Fed. 178, 84 C. C. A. 
626 ; Lake v. Shenango Furnace Co. (C. C. A.) 160 Fed. 887, 88 C. 
C. A. 69 ; Maki v. Union Pac. Coal Co. (C. C. A.) 187 Fed. 389, 109 
C._C._A. 221 ; Browne v. King (C. C. A.) 100 Fed. 561, 40 C. C. A. 545 ; 
Mississippi River Logging Co. v. Schneider (C. C. A.) 74 Fed. 195, 20 
C. C. A. 390 ; Choctaw, O., etc., R. Co. v. McDade, 191 U. S. 64, 24 
Sup. Ct. 24, 48 L. Ed. 96. 

In United States Smelting Co. v. Parry, supra, the rule is thus com- 
prehensively stated : 

"It is the duty of a master to exercise reasonable care to provide a rea- 
sonably safe working place for his servant, and the latter is entitled to act 
upon the assumption that that duty has been performed, unless the contrary 
be known to him, or be so patent as to be readily observed by him. He is 
not required to make an investigation or inspection to aseertain whether or 
not that duty has been performed, but only to hâve due regard for what he 
actually knows and for what is so patent as to be readily observed by him, 
by the reasonable use of his sensés, havlng in view his âge, intelligence, and 
expérience." 

[6] Thus the duty of the master to provide a reasonably safe place 
is a positive obligation resting upon him, and he is liable for the négli- 
gent performance of such duty, whether he undertakes that perform- 
ance personally or delegates it to another. Nevertheless, it is compé- 
tent for the master to impose and for the servant to accept, by contract 
or mutual understanding, the burden of inspection or examination of 
the appliances or places he is requi.red to use, such as he is compétent 
to make. 26 Cyc. 1104-1106, and cases cited. 

[7] Where it is the servant's duty, by the terms of his employment, 
or by reason of the nature of the work, to inspect, or to inspect and 
keep in order, the machinery, appliances, or places for work, he can- 
not recover for injuries caused by defects which it was his duty to rem- 
edy ; and, where a servant assumes the duty of removing a known dan- 
ger, he is guilty of contributory négligence if he fails to do so. 26 
Cyc. 1252-1255; Baltimore & O. R. Co. v. Burris (C. C. A.) 111 Fed. 
882, 50 C. C. A. 48. 

[8] Where the work in which a servant is engaged is in itself dan- 
gerous, or where the servant knows that the method of work adopted ■ 
involves danger, he is bound to exercise ordinary care to avoid injury 
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theref rom ; accordingly a servant assumes the ordinary and usual risks 
incident to his employment, such as mining or excavating, the existence 
of which are known to him. Choctaw, O. & G. R. Co. v. Holloway 
(C. C. A.) 114 Fed. 458, 52 C. C. A. 260. In Baltimore & O. R. Co. v. 
Burris, supra, the Circuit Court of Appeals for the Sixth Circuit held 
that the question of whether, under the circumstances, the servant as- 
sumed the risk or suffered froni his own failure to provide against dan- 
ger was properly for the jury and not to bedeclared as matter of law. 
In view of the primary duty of the master to exercise reasonable care 
to provide a reasonably safe working place for his servant, where it is 
claimed that the burden of inspection or examination of the appHances 
or places to work has been imposed upon the servant, it must satisf ac- 
torily appear that this was done by contract or mutual understanding, 
or inhered in the very nature of the employment and of the work which 
the servant undertook to perform. 

[9] It is, of course, conceded that, where the plaintiff's évidence dis- 
closes that he was guilty of contributory négligence, the défendant has 
a right to take advantage of such défense without specially pleading 
the same. Chicago, B. & Q. Ry. Co. v. Cook, 18 Wyo. 43-48, 102 Pac. 
657; Chicago, G. W. Ry. Co. v. Price (C. C. A.) 97 Fed. 423-430, 38 
C. C. A. 239; Lake v. Shenango Kurnace Co. (C. C. A.) 160 Fed. 887, 
88 C. C. A. 69. 

[10] It is equally well settled that, upon the issue of négligence in 
the performance or omission of an act, évidence of the ordinary prac- 
tice and the usual custom, if any, of ordinarily prudent and intelligent 
persons in the performance, under the same or like circumstances, of 
the same, or like acts, is compétent. Lake v. Shenango Furnace Co., 
supra ; Canadian Northern Ry. Co. v. Senske (C. C. A.) 201 Fed. 637, 
120 C. C. A. 65 ; Mississippi River Logging Co. v. Schneider (C. C. 
A.) 74 Fed. 195, 20 C. C. A. 390. 

In the case at bar, from the testimony of the plaintifï, of Kirby, the 
pit boss, and of the witness Morgan, the secretary-treasurer of the 
Miners' Organization, an issue of fact was raised, which, under the 
foregoing principles, should hâve been submitted to the jury, whether, 
either as an incident of his employment or by virtue of the orders is- 
sued to him, it was or was not the duty of the plaintiff, in conjunction 
with others, to clean and make safe the place in which he was to work, 
and whether, if he proceeded with his work before the proper condi- 
tions of safety were estabhshed, he did not assume the risks involved, 
and was not at the same time guilty of contributory négligence. 

[11] Ail évidence which would bear upon the question of the 
nature of plaintiff's employment, what inhered in it and was incident 
to it, what plaintiff himself knew and appreciated, whether from his 
own expérience, prevailing usages, or the warnings of others, was com- 
pétent. Much évidence of this nature was tendered by the défendant 
and rejected by the court. 

[12] Where it clearly appears from the record that the évidence of- 
fered and excluded was compétent and of such materiality and weight 
that its exclusion might hâve caused injury to the party offering the 
same, nothing further or more formai is required. "^chison, T. & S. F. 
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Ry. Co. V. Phipps (C. C. A.) 125 Fed. 478-480, 60 C. C. A. 314; Briggs 
V. Chicago & N. W. Ry. Co. (C. C. A.) 125 Fed. 745, 60 C. C. A. 513. 
By instructions, requested and refused, the court was asked to submit 
the substance of thèse questions for the considération of the jury. 

[13] The charge, as given, did net cover fully the issues thus ten- 
dered. It is true the jury was told that plaintifï would be bound to 
take notice of such dangers as were obvions and could and would hâve 
been readily seen by the exercise of ordinary care, but this does not in- 
clude such as inhered in the very nature of the employment, against 
which défendant claimed it was plaintiff's duty to provide, and the ex- 
istence of which he might well hâve been presumed to know and appre- 
ciate. He himself but a f ew hours previously had prepared the place 
for blasting. In the morning he found it in the condition to be expect- 
ed. It had not been cleared of the coal that had been shattered and 
loosened, some of which was still hanging and ready to f ail. This was 
the usual condition at this stage of coal-mining opérations. 

[14] There was ample évidence tendered to the efïect that in such 
cases it was a part of plaintiiï's duty to clear and make saf e, f rom such 
incidental dangers, the place in which he was to work ; and it was the 
testimony of def endant's foreman that such were the orders issued to 
him. This does not amount to a délégation of the duty of the master 
in the sensé in which such délégation of duty is prohibited. It involves 
the right of the master "to impose and for the servant to accept, by 
contract or mutual understanding, the burden of inspection or exam- 
ination of the appliances or places he is required to use, such as he is 
compétent to make." Notwithstanding his complète familiarity with 
such situations, and his fuU knowledge and appréciation of the dan- 
gers which attend such opérations, his own testimony discloses that he 
went to work without looking about and without making any examina- 
tion or test of roof or walls. Under such circumstances, it might wéll 
be held that he assumed the risks there présent and contributed to his 
injury by his own négligence ; at least such matters should hâve been 
considered by the jury under appropriate instructions. 

Because, in our opinion, défendant was denied a full and complète 
présentation and submission of its défenses, the judgment below is re- 
versed, and the case remahded, with directions that a new trial be 
granted. 

HOOK, Circuit Judge, concurs in the resuit. 



C. W. RAYMOND CO. v. BALL. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1992. 

FiXTUEES (§ 20*) BeTWEEN CLAIMANT of ChATTELS and PRIOR MOETaAGEE— 

Machinekt Kemovablt Attached to Realtt — Intention. 

Bankrupt, a corporation engaged In tlie manufacture of brick, and own- 
ing the real estate and building conistituthig its plant, purchased from 
claimant two brick machines welglilng 26,000 pounds each, to replace oth- 



*For other cases see same topic & S ntjmbeh in Dec. & Am. Digs. 1907 to date, &, Rep'r Indexes 
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ers in its building, under a eonditional sale contract which reserved title in 
claimant until tlie machines were fully pald for. They were installed in 
tlie building by being bolted to foundations built iu tlie earth floor, but 
could be removed without injury to theniselves or to tbe building. ïhe old 
machines were also stored and preserved on the premises, and could be re- 
Installed. Ueld, under the rule established by décision in Illinois that, as 
against a prior mortgagee of the realty, such machines, not having been 
paid for, remained Personal property and the property of claimant, in ac- 
cordance with the évident intention of the parties to the contract of sale. 
[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 44-46; Dec. 
Dig. § 20.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of IlUnois ; J. Otis Humphrey, 
Judge. 

Suit in equity by the C. W. Raymond Company against Grâce Bail. 
Decree for défendant, and complainant appeals. Reversed. 

This appeal is from a decree whereby the appellant's bill for enforcement of 
its clalm of title to property — alleged to be reserved as Personal property, 
although attacbed to real estate owned by the eonditional vendee thereof — is 
dismissed for want of equity. The property Involved in the suit consists of 
two brick presses — each about 26,000 pounds in mass and installed in a build- 
ing — whlch were furnished by the appellant to take the place of other presses 
used in a plant owned by McNeil Pressed Brick Company, and a written con- 
tract with such ovpner reserving title in the appellant to the presses until the 
purchase price was paid. They were thus substituted, placed, and used In the 
manufacturlng plant, but $4,140 of the purchase luoney thereof was unpaid 
when the vendee corporation became bankrupt within the ensuing year; and 
the présent coiitroversy over the title and right of removal arises between the 
appellant, under such réservation, and the appellee, as prior mortgagee of the 
real estate so owned and used by the bankrupt, in Jersey County, 111. Al- 
though the trustée in bankruptcy was made défendant in the bill, his answer 
raises no issue, and disclaims interest in subject-matter and controversy. 

Logan Hay and Clayton Barber, both of Springfield, 111., for appel- 
lant. 

Walter B. Douglas, of St. Louis, Mo., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
issue of title to the two brick presses in controversy arises between the 
party who furnished them for installation in the mortgagor's plant and 
the prior mortgagee of the real estate, with ail material facts either 
stipulated or undisputed. Thus the appeal from the decree in favor 
of such mortgagee présents the simple question of law : Were the 
chattels so furnished by the appellant converted into real estate, as 
irremovable fixtures, through their érection and use in the manufactur- 
lng plant, notwithstanding its attempted réservation of title thereto as 
Personal property? 

For solution of this inquiry the material facts as to the annexation 
and status of the brick presses in the plant may be briefly summarized : 
They were supplied by the appellant as "entirely self-contained" ma- 
chines, to take the place of other presses operating in the brick-making 
plant, under stipulation in writing that "deferred payments" were "to 

"For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be protected by rétention of title to the above equipment until paid for 
in full." Each weighed about 26,000 pounds and was deUvered bolted 
to timber pièces, to be installed in the building by bolting such timbers 
to "brick foundations placed in the dirt floor of the building," and 
each was so installed and used by the bankrupt in the plant. Both can 
be removed from such foundations and from the building as well, 
through an ample doorway, without injury to the building, other ma- 
chinery or freehold, aside from detachment of the foundation bolts. 
Moreover, the original brick presses, which were removed for such 
installation, were stored on the premises "under cover," and so remain 
intact for restoration in the plant, and are "claimed by the" mortgagee. 

The record contains no opinion to indicate the theory on which relief 
was denied — whether the decree was granted on the view that title to 
the presses passed to the mortgagee under a rule adopted in Illinois, or 
under a gênerai doctrine (fédéral or state) assumed to be applicable 
thereto — ^but no doubt is entertainable that the lex loci must govern the 
Illinois property rights (real or personal) involved in this issue to the 
full extent of any rule there established in respect of such rights, ei- 
ther statutory or through judicial décisions. So, if the inquiry above 
stated is fairly met by a rule of décisions in Illinois, it must be solved 
in conformity therewith, irrespective of the lines of gênerai author- 
ities, fédéral and state, cited and discussed in the arguments of coun- 
sel respectively. It may well be remarked, however, by way of premise 
for considération of the Illinois décisions, that the gênerai authorities 
referred to bave not been harmonious in their interprétations of the 
modem law of fixtures, resulting in diversity of lines upon the tests 
applied to ascertain whether fixtures are removable. As stated by Kent 
(2 Kent's Com. 343) : 

"The law of fixtures is in dérogation of the original rule of the comraon 
law, which subjectea everything allised to the freehold to the law governing 
the freehold; and it has grown up into a System of judicial législation so as 
almost to render the right of removal of fixtures a gênerai rule, instead of 
lieing an exception." 

While departure from the ancient rule has thus received judicial 
sanction in England and in this country, the courts bf the several states 
hâve differed in the extent of such departure, ranging the states sub- 
stantially into two lines of ruling upon the présent inquiry: In one 
line (exemplified in Campbell v. Roddy, 44 N. J. Eq. 244, 14 Atl. 279, 
6 Am. St. Rep. 889, and Binkley v. Forkner, 117 Ind. 176, 19 N. E, 
753, 3 L. R. A. 33), the intention of the parties to the transaction that 
annexation to the realty shall not deprive the chattel of its character 
as personalty prevails to that end, as against a prior mortgagee of the 
realty and allied interests, whenever it appears that it can be removed 
without material injury to the freehold or to its usefulness as a chattel. 
The other line (exempHfied in FuUer-Warren Co. v. Harter, 110 Wis. 
80, 85 N..W. 698, 53 L. R. A. 603, 84 Am. St. Rep. 867, cited in sup- 
port of the decree) not only rejects the above-mentioned test of remov- 
ability, but adopts the doctrine generahy referred to as the "Massa- 
chusetts rule," in substance, that an agreement between the mortgagor 
and bis vendor of chattels to be attached to the freehold, for rétention 
of title in the vendor, cannot "bind or affect the mortgagee of the 
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realty," and that annexation of the chattel passes title "to tlie mort- 
gagee as a part of the realty." Thus the last-mentioned Hne of author- 
ities excludes, in favor of a prior mortgagee of the realty, both of the 
tests of severability upheld and applied against the mortgagee by the 
other line, and their divergence in doctrine is plainly marked. 

The import, therefore, of the adjudications in Illinois, relied upon 
for reversai of the decree, must be ascertained in the light of the above- 
mentioned conflict in other jurisdictions over the rule to be applied 
in référence to a mortgagee of the realty, under the modem law of 
fixtures — well recognized as a question for judicial détermination in 
the States, respectively, in the absence of statute. 

Taking up the earlier (1867) and leading décision of the Suprême 
Court directly in point, in Kelly v. Austin, 46 111. 156, 158 (92 Am. 
Dec. 243), we believe it to be unmistakable that the court of ultimate 
authority in the state thereby adopted and enforced the rule and tests 
of severability of fixtures, as against a prior mortgagee of the realty, 
upheld in the first above-mentioned line of authorities. As stated at 
the outset of the opinion, the question there presented was this : 

"Whether the building erected upon the lot, which was sold under the 
mortgage, was permanent and flxed in its charaeter, and formed a part of and 
passed with the ground wlien it was sold ; or was it teniporary, and so far 
detached as not to form a part of the realty?" 

It further states that the building 'Vas placed on the lot several 
months after the mortgage w^as given by the mortgagor and his partner 
in the housejoiner business," and that it was so placed "by the firm 
for the use of their business," while the lot was owned by the mort- 
gagor alone. The bill was filed by the purchaser of the lot, under fore- 
closure of the mortgage, to restrain the mortgagor from removal of 
the building, and the decree below enjoined such removal. On the 
mortgagor's appeal this decree was reversed by the Suprême Court, 
speaking unanimously through the opinion by Mr. Justice Wajker. 
While no review or citation of authorities appears therein, the fact of 
the other copartner's interest in the building, together with the "tem- 
porary use" for which it was erected and placed upon blocks "not sink- 
ing in the soil," are recited in the opinion as sufficient évidence of in- 
tention that it was not "to become fixed as a part of the real estate." 
Its conclusions are thus stated : The mortgagor — 

"being the owner of an undivided half [of the building], we hâve no doubt 
that it might be removed against the wishes of the mortgagee. It is the sauio 
as if the mortgagor had licensed a Etranger to place it there, with tlie right ot 
removal. It then foliows that the court below erred in rendering a decree re- 
straiuiug its removal." 

That this ruling is plainly inconsistent with the entire doctrine of 
the so-called "Massachusetts rule" is not only obvious, but well ex- 
emplified in Thompson v. Vinton, 121 Mass. 139, 142, holding there- 
under that title passed to the mortgagee under like conditions. 

The later case of Sword v. Low, 122 111. 487, 493, 13 N. E. 826, pré- 
sents an instructive opinion — reviewing numerous gênerai authorities 
upon the issue of removability of fixtures, and citing Kelly v. Austin, 
supra, for the force which may be given the intention of the parties — 
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stating "great unanimity in the authorities" upon the following prop- 
osition : 

"Things Personal in their nature may retain their cliaracter of personalty by 
the express agreement of the parties, altliougli attached to the realty in such 
manner as that, wlthout such agreement, they would lose tliat character, pro- 
vided they are so attached that they may be removed without material injury 
to the article itself, or to the freehold. It is not held that parties may, by 
contract, make Personal property real or personal at will, but that where an 
article Personal in its nature is so attached to the realty that it can be re- 
move; without material injury to It or to the realty, the intention with whlch 
if is attached will govern; and, if there is an express agreement that it shall 
remain Personal property, or if, from the circumstances attending, it is évi- 
dent or may be presumed that such was the intention of the parties, it will 
be held to hâve retained its Personal character." 

Moreover, that articles such as — 

"portable mills, engines, boilers, and the like, must, In the nature of things, 
be more or less firmly fixed to the soil, or some appurtenant thereto, before 
they can be put to the use for whlch they are designed. It may be coneeded 
that such articles, even slightly afflxed to the realty, will, in the absence of 
circumstances ralsing a contrary presumption, or évidence showing a contrary 
intention, be presumed to hâve been attached as permanent accessions to the 
soil, yet it is apparent, from the authorities that, however permanently at- 
tached, If removable without material injury, the intention, to be inferred from 
the circumstances, and the relation of the parties to each other and to the 
realty, or as shown by évidence, will be of controlling and décisive im- 
portance." 

The subject-matter of the controversy was an engine and boiler 
which had become attached to the realty, with chattel mortgages pre- 
served thereon in favor of the vendor to secure the purchase money, 
and the right of removal was upheld in favor of such claimant as 
against a subséquent mortgagee of the realty, who had obtained from 
the mortgagor conveyance of his equities in the realty. Various per- 
tinent circumstances are recited in the opinion as proving the constant 
. understanding between the vendor and the vendee mortgagor that the 
engine and boiler were to remain personalty until the purchase money 
was paid • up, although they were ultimately affixed to the realty by 
foundations seemingly permanent; and it is further stated, as appar- 
ent at the date of the mortgage given upon the realty, that the engine 
and boiler "had not become a part of the realty, but, by virtue ot the 
agreement and chattel mortgage mentioned, had retained their char- 
acter as chattels," and that such mortgagee of the realty was charge- 
able with notice thereof ; also that he had actual notice of the vendor's 
claim and gave it récognition by his conduct, imraediately prior to his 
purchase of the land. 

Thus the case is distinguishable from the issue involved in Kelly v. 
Austin, supra, both because the real estate mortgage was subséquent 
to the furnishing of the engine and boiler, and because of the finding 
of notice to and conduct on the part of the mortgagee, upon which the 
agreement with the mortgagor for removability may bave been enf orced. 
We do not understand, however, that either or both of thèse distinc- 
tions of fact render the doctrine of the décision entirely inapplicable 
to the présent issue, as counsel for the appellee contends. In référence 
to a prior mortgagee, enf orcement of title reserved in favor of a sub- 
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sequent vendor of fixtures may reasonably be authorized, because they 
formed no part of the realty when accepted as security by the mort- 
gagee, so tlâat neither notice nor consent on his part is required for 
severability, under the authorities supporting such right. On the other 
hand a subséquent mortgagee taking the real estate as he finds it may 
not be bound without notice or consent, although the authorities do 
not concur in that view, as referred to in the above-mentioned opinion. 
Nevertheless, the case plainly involved the question whether the engine 
and boiler became realty per se in favor of the mortgagee, through 
their ultimate annexation on foundations as described, so that it be- 
came necessary to ascertain the modem rule of law applicable thereto. 
We believe the doctrine and line of authorities there approved and ap- 
pHed to be consistent with the rule upheld in Kelly v. Austin, and per- 
suasive, to say the least, by way of reaffirmance thereof. 

Furthermore, the doctrine of the above-mentioned décisions has be- 
come well recognized in the Appellate Courts of Illinois as the estab- 
lished rule for removability of fixtures as against a prior mortgagee, 
either with or without actual notice of the intention. Andrews & Co. 
V. Chandier, 27 111. App. 103, 109; Ellison v. Salem Coal & Min. Co., 
43 111. App. 120, 124; Hercules Iron Works v. Hummer, 49 111. App. 
598, 601 ; Schumacher v. Edward P. Allis Co., 70 111. App. 556, 559. 

On behalf of the appellee, however, varions other cases in Illinois 
are cited as tending to disapprove the doctrine of the foregoing author- 
ities, and it is contended thereupon, in effect, that the rule applicable to 
the case in Illinois is unsettled, to say the least, so that the issue re- 
mains open for détermination under the gênerai authorities. On ex- 
amination of thèse cases we are satisfied that neither of thèse décisions 
tends to overrule or disapprove the doctrine in question. General ex- 
pressions are called to our attention in several opinions — notably, in 
Dobschuetz v. Holliday, 82 111. 371, 374; Baird v. Jackson, 98 III. 78, 
88; Fifield v. Farmers' Nat. Bk., 148 III. 163, 168, 35 N. E. 802, 39 Am. 
St. Rep. 166; Williams v. Chicago Exhibition Co., 188 111. 19, 29, 58 N. 
E. 611 — which appear to be inconsistent with the rulings in Kelly v. Aus- 
tin and Sword v. Low, when so taken apart from their context in the 
opinions, although no purpose to overrule or modify either thereof is 
suggested in any of thèse citations. Such remarks, however, are plainly 
without force to that end, as neither of thèse cases presented the issue 
of removability, nor the doctrine thereof involved in the last-mentioned 
décisions. While the rights of a mortgagee to enjoin the commission of 
waste by the mortgagor and parties claiming under him were involved 
in Williams v. Chicago Exhibition Co., the buildings and structures in 
controversy v^'ere permanent in character, plainly not within the rule of 
Kelly v. Austin, and the décision in favor of the mortgagee was in no 
sensé inconsistent therewith. In the absence o'f an issue requiring dé- 
cision thereupon, thèse excerpts from the opinions referred to cannot 
disturb a rule otherwise judicially upheld. 

We are of opinion, therefore, that the rule foir which appellant con- 
tends is settled in Illinois, and authorizes the relief sought in its bill. 
The decree of the District Court is reversed accordingly, with direc- 
tion to grant such relief. 
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GERSTELL et al. v. SHIEK. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1963. 

1. Vendoe and Pukchaser (§ 337*) — Remédies of Puechasee — Lien. 

Where a vendee is entitled to a lien on real estate for the amount of an 
advance payment on failure of the vendor to complète the sale in aecord- 
ance witli the contract, It is not defeated by the tact that he mlght coUect 
the amount at law, or that the vendor bas not a marketable title. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
985-990 ; Dec. Dig. § 33T.*] 

2. Vendob and Puechasee (§ 67*) — Conteact — Construction — Appuete- 

NANCES. 

As between vendor and purchaser, the determining élément in the con- 
structlve annexation to the realty of articles not physically annexed is 
the intention of the parties, and where a contract for the sale of cément 
Works included the land containlng the stone deposits and ail machinery, 
tools, empty bags, stock on hand, etc., and provided that the personal 
property should be conveyed by bill of sale, It was evidently not the in- 
tention of the parties that it should be considered as constructively an- 
nexed to the realty, and the contract must be construed as covering both 
real and personal property. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
100 ; Dec. Dig. § 67.*] 

3. Vendoe and Puechasee (§ 337*) — Remédies of Puechasee — Lien foe Pue- 

CHASE MONEY PAID. 

A purchaser of both real and personal property, Included in a single 
contract, for a gross sum, where the contract is not executed because of 
default of the vendor, may entoree an équitable lien against the land for 
earnest money paid, where such lien is recognized by the law of the state, 
if it is clearly shown, either by the contract itself, or by évidence aliunde 
that the payment made was niuch less than any honest valuation which 
could hâve been placed on the land when the contract was made. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
985-990; Dec. Dig. § 337.*] 

4. Evidence (§ 419*) — Paeol Testimony Affecting Weiting — Explanation 

of considebation. 

Where a contract for the sale of both real and personal property states 
the gross considération only, extrinslc évidence to show that the parties in 
fact placed separate valuations on the real and personal property is not 
Inadmissible as coiitradlctory of the contract, but is only explanatory of 
the considération stated therein. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1912-1928 ; Dec. 
Dig. § 419.*] 

6. Vendoe and Puechasee (§ 337*) — Re^iediks of Puechasee — Lien for Pue- 
chase Money Paid and Exdenses Incuered. 

Where a contract for the sale of minerai land expressly provided that 
the purchaser should hâve the rigUt to test the land by borings, and that 
in case of default by the vendor he should pay the reasonable expense of 
the tests, such espense may properly be added to eavnest money paid in 
a suit by the purchaser to enforee an équitable lien therofor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
985-990; Dec. Dig. § 337.*] 

Appeal from the District Court of the United States for the District 
of Indiana; Albert B. Anderson, Judge. 

*For other cases see same topic & § ntjmbkr in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Suit in equîty by Arnold F. Gerstell and the Alpha Portland Cernent 
Company against Elbert Walker Shirk. Decree for défendant, and 
complainants appeal. Reversed. 

In December, 1911, appellants entered Into a written contract for the pur- 
cliase ot certain property from appellee. In outline tlie contract was this : 

In considération of $450,000, of whicli $25,000 was paid when the contract 
was signed and the balance to be due on delivery of the property and suffi- 
cient conveyances, appellee agreed to sell and eonvey to appellants property 
described as follows : 

(1) 312 acres of limestone land in Lawrence county, Ind., with quarry, mill, 
office, store buildings, tenement houses, and other structures thereon. 

(2) 30 acres of shale land In Jackson County, Indiana. 

(3) Ail the Personal property, including ail machinery, bollers, stock on 
hand, englnes, turbines, generators, motors, electrlcal machinery, tools, fix- 
tures, appliances, empty bags, machine shop, and earpenter shop, now on said 
tracts of land. 

(4) Ail of appellee's unfilled contracts for the sale of Portland cernent. 
Land to be conveyed In fee simple clear of ail clalms. Appellee to furnish 

abstract showing good and merchantable title. Personalty to be conveyed by 
bill of sale. 

Unless the shale land shall contain a deposit sultable for cément maklng 
and sufflcient to supply a 2,000 barrels per day mill for 50 years, and unless 
the limestone deposit shall average at least 90 per cent, carbonate of lime and 
be free from strata of dolomite exceeding an average thickness of 3 feet, ap- 
pellants may décline to take the property bargained for, and appellee shall 
thereupon return the ,$25,000. Character and estent of limestone to be deter- 
mined by drilllng. Appellants to hâve the right to enter for that purpose. 

If defects In tltle are found, appellee is to hâve 60 days in which to cure 
them. If not cured, appellants may elect to take the title as It is, or requlre 
appellee tb repay the $25.000 and ail reasonable expenses incurred in testing 
the property and examiunig the title. 

Appellants filed their bil! to enforce a vendee's lien as security for the re- 
payment of the $25,000 and expenses. Tliey set forth the contract, and al- 
leged that the $25,000 was paid to appellee on account of the purchase price 
of the land; that there were no unfilled orders for cément when the contract 
of purchase was made, or afterwards; that ail the property described in 
paragraph 3 had theretofore been used and was contemplated by the parties 
to be used by the purcliaser and owner of the plant, when title should be ac- 
quired, in the opération thereof as a manufactory of Portland cément, and as 
Incidental and appurtenant to the quarry; that appellee dld not furnish an 
abstract shovting good and merchantable title; that appellee's title is in fact 
unmerchantable by reason of varions defects (specifically set forth) ; that 
the Umestone deposit is not of the character and extent called for in the con- 
tract; that the strata of dolomite greatly exceed 3 feet in average thickness, 
average In fact over 30 feet, and make the quarry worthless for the purposes 
of cément manufacture; and that they demanded the return of the $25,000 
and payment of expenses, and appellee refused. 

A demurrer to this bill was sustained, and the appeal is from the decree of 
dismissal for want of equity. 

Addison C. Harris, of Indianapolis, Ind., and Louis H. Porter, of 
New York City, for appellants. 

Ferdinand Winter, of Indianapolis, Ind., for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges, and WRIGHT, 
District Judge. 

BAKER, Circuit Judge (after stating the facts as above). [1] If a 
lien exists in this case, the fact, if such it be, that appellants might ulti- 
mately collect the money confessedly due îhem from appellee by judg« 



GEESTELL V. SHIKK 225 

ment and exécution at law does not militate against this équitable pro- 
ceeding. Nor does the unmerchantability of appellee's title bar the 
way. Mère incumbrances surely do net. One of the objections set 
forth in the bill is a ground of escheat to the state. But the question 
is undetermined, and appellee might defeat the claim, if asserted. Ap- 
pellants, entitled to a merchantable title, are not compelled to accept 
one of doubtful validity, to be settled in a subséquent lawsuit. Fur- 
ther, the state has not declared nor sought to enforce such a claim; 
it may never be asserted ; remédiai législation may be passed ; and in 
the meantime appellee is enjoying the land as owner. He has a stand- 
ing to claim the right of removing incumbrances and clearing away 
clouds, and therefore an équitable interest that may be subjected to 
decree and sale. -EUerman v. Hyman, 192 N. Y. 113, 84 N. E. 937, 
127 Am. St. Rep. 862, 15 Ann. Cas. 819. In short, the bill states a 
good case for équitable relief unless the commingling of real and Per- 
sonal property in the written contract of purchase for a considération 
in gross precludes the lien. 

[2] Appellants advance a contention that this case in fact involves 
only real estate. To this end the allégations were made that there were 
no unfiUed.orders as described in paragraph 4, and that ail the articles 
mentioned in paragraph 3 were fixtures, used and intended to be used in 
the opération of a cément manufactory. Bags, tools, and the like, are 
articles that manifestly were not physically annexed to the soil. We 
think ail of the articles in paragraph 3 are susceptible of "constructive 
annexation." But the determining élément in constructive annexation 
of articles not physically annexed is the intention of the parties. Bink- 
ley V. Forkner, 117 Ind. 176, 19 N. E. 753, 3 L. R. A. 33 ; C. W. Ray- 
mond Co. v. Bail, 210 Fed. 217 (at this term). And hère the written 
contract unmistakably discloses the intention of the parties that the 
articles in paragraph 3 shall stand as personal property. Not only are 
the articles separately described as objects of sale, but they are to be 
conveyed by bill of sale ; they are not to pass under the deed of realty, 
as fixtures either physically or constructively annexed would pass. So 
the question is whether there can be a vendee's lien when real and 
Personal property are included in one contract of sale for a gross sum. 

"No" is the gênerai answer of the numerous authorities cited by ap- 
pellee,^ if it be assumed that everything said respecting a vendor's lien 
applies equally and in the same terms to a vendee's lien. For nearly ail 
the cases bave référence to vendors' liens. 

1 2 Jones on Liens, § 1072 ; 3 Pomeroy, Equity Jurisprudence, § 1251 ; 39 
Oyc. 1830; 29 Am. & Eng. Encyl. of Law (2d Ed.) 745; Wnbash, etc., R. R. 
Oo. V. Ham, 114 U. S. 597, 5 Sup. Ct. 1081. 29 L. Ed. 235 ; Welch v. Farmers' 
Loan & Trust Oo. (C. C. A. 6th Cir.) 165 Fed. 561. 91 C. 0. A. 399 ; Koch v. 
Eoth, 1.50 m. 212, 37 N. E. 317; Warner v. Bll%'en, 127 Mlch. 665, 87 N. W. 
49 ; Suddeth y. Knight (Ala.) 14 South. 475 ; Bridgeport, etc.. Co. v. American 
Flre Proof, etc., Co., 94 Ala. 592, 10 South. 704 ; Sykes v. Betts, 87 Ala. 537, 6 
South. 428; Betts v. Sykes, 82 Ala. 378, 2 South. 648; Alexander v. Hooks, 
84 Ala. 605, 4 South. 417; Stringfellow v. Ivie. 73 Ala. 209; Peters v. Tuu- 
ell, 43 Minn. 473, 45 N. W. 867, 19 Am. St. Rep. 252 ; Griffin v. Bvrd, 74 Miss. 
32, 19 South. 717; Suyder v. Snyder (Sup.) 115 X. Y. Supp. 993: Erickson 
V-. Smith, 79 lowa, 374, 44 N. W. 681; Sutton v. Sutton, 39 Tes. 549; Wilson 
210 F.— 15 
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A contrary answer, appellants say, is supported by Clarke v. Curtis, 
11 Leigh (Va.) 559, 37' Am. Dec. 625, Shelton v. Jones, 4 Wash. 693, 
30 Pac. 1061, and Doty v. Deposit Bldg. Ass'n, 103 Ky. 710, 46 S. W. 
219, 47 S. W. 433. In the Virginia case Clarke, the vendee, entered 
into possession of the real and personal property under an executory 
contract by which Curtis, the vendor, retained title to the whole until 
the purchase price should be fuUy paid. No équitable vendor's lien 
was invoJved, for the suit was for the spécifie performance of the con- 
tract, in which title was reserved to the complainant vendor. And in a 
later case (McCandlish v. Keen, 13 Grat. 615) the Virginia court recog- 
nizes the gênerai rule contended for by appcllee. Shelton v. Jones was 
a case, as the opening sentences of the opinion show, not of establishing 
an implied vendor's lien, but of foreclosing an express lien reser\'ed in 
the executory contract. Washington had already decided in Smith v. 
Allen, 18 Wash. 1, 50 Pac. 783, 39 L. R. A. 82, 63 Am. St. Rep. 864, 
that the equitably implied vendor's lien had no existence in that state. 
In regard to the Doty Case we note that the Kentucky court in Grown- 
ing V. Behn, 10 B. Mon. 383, had denied an équitable vendor's lien 
where real and personal property had been conveyed jointly for a gross 
considération, and that af terwards a statute was enacted that a grantor 
should not hâve a lien for unpaid purchase money "against bona fide 
creditors and purchasers unless it is stated in the deed what part of the 
considération remains unpaid." Appellee insists that the Doty Case 
wa^ governed by this statute. And in the opinion the following ap- 
pears : 

"By clear ImpUca'tion of the statute, as between vendor and vendee, a lien 
exlsts upon the land sold for the purchase priée of the land ; and it does not 
seem to be serioiisly contended that if it appeared, either from tbe contract or 
extrinslc évidence, what price In the trade was put upon the realty and what 
upon the personalty, a lien would not exist upon the land for that proportion 
Of the unpaid purchase money wlilch was applicable to the sale of the land." 

But the statute plainly does not cover a case of the joint sale of realty 
and personalty for a gross sum, and the court resorted to équitable con- 
sidérations in reaching its conclusion: 

"We think it proper to treat this transaction as one sale; and, assuming, 
for the purpose of argument, that no lien exists upon the personalty, even as 
between vendor and vendee, after possession has been parted wlth, we see 
nothing inéquitable in subjectiug that part of the property which the court 
can reach to a vendor's lien for the unpaid purchase money due upon ail the 
property sold in the same transaction." 

However, the prépondérance of the authorities, certainly in number, 
support the gênerai proposition that no vendor's lien exists where realty 
and personalty are sold jointly for a sum in gross. But do thèse cases 
mean that whenever such a contract is exhibited the vendor is inevi- 
tably remediless in equity, and must necessarily be remitted to his ac- 
tion at law? We think not. Whether the vendor's lien historically 

V. Daniels, 9 Grant Ch. (tJ. C.) 491; Cole v. Smith, 24 W. Va. 290; Gard v. 
Gard, 108 Cal. 19, 40 Pac. 1059; Fostoria Coal Mining Co. v. Hazard, 44 Colo 
49i5, 99 Pac. 758; Growuing v. Behn, 10 B. Mon. (Ky.) SS3: McCandlish v. 
Keea, 13 Grat. (Va.) 615. 



GEESTELL V. SHIEK 227 

was an original création or an adaptation of the civil lavv, the fii^tion 
was used by the chancellor to compel the défendant to do what he 
ought in fairness and good conscience to do in his relation with the 
complainant. If land alone was involved, the solution was easy. Com- 
plainant has fully performed his part of the bargain by giving a deed 
and possession. Défendant ought not in fairness and good conscience 
to hâve the land and the money too. Very well, hold him as trustée 
of the land until the money is paid. And if land and chattels are in- 
cluded in one contract for a sum in gross, the equity of the matter, the 
question of righteous dealing between man and man, is the same. 
If a différent resuit is reached, it is not because the chancellor has 
changed his standards and now views with favor the unconscionable 
conduct of the défendant, but on account of the unwillingness to frame 
decrees that are uncertain of exécution, or cannot be executed without 
doing the défendant an injustice. [3] As to chattels, the trouble with 
attempting to déclare an équitable attachment (without manual seizure 
in advance) is that before the decree is entered the goods may be be- 
yond the jurisdiction. Such a decree would be brutum fulmen, just as 
the chancellor will not undertake to force the prima donna to sing for 
the imprésario who engaged her, though he may prevent her f rom sing- 
ing for others. But if a single contract covers both land and chattels, 
and the considération is stated as a single sum, why should not the con- 
duct of the défendant meet its merited decree, if the chancellor is able 
definitely and certainly to apportion the sum between the land and the 
chattels ? In essence the land transaction would then stand apart f rom 
the other. If in another part of the contract there was a récital that 
the parties valued the land at one-half the considération named, a clear 
basis for apportionment would be furnished. And such a récital would 
not dispute the statement of the gross considération, for that statement 
does not necessarily mean tTiat the land and chattels were lumped vi^ith- 
out any estimate of their separate values. The supposititious récital, 
therefore, would explain, but not contradict, the stated considération. 
And if the basis of apportionment, found in one part of the writing, is 
not in conflict with the contractual part of the writing, such basis, if 
found dehors the writing, would not be répugnant to the contract. In 
the Doty Case, supra, extrinsic évidence was deemed admissible for 
such a purpose. In Russeh v. McCormick, 45 Ala. 587, 6 Am. Rep. 
707, the syllabus states that : 

"A vendor's lien upon land for Its purchase money Is not Impaired beeause 
the obligation taken for its payment includes the price of Personal property 
sold at the same tlme, when the amount to be paid for the land eau be ascer- 
talned by proof" 

— and the proof there consisted of a statement in the contract of the 
price per acre. Bergman v. Blackwell (Tex. Civ. App.) 23 S. W. 243, 
was a case where the vendor sold real and personal property for the 
gross sum of $3,000. The deed of the land was for an undivided inter- 
est, and recited that the purchase money was not fully paid. The Ven- 
dée paid $1,500 of the $3,000, and gave for the remaining $1,500 his 
note in which a contract lien for $1,500 was created on the land in 
favor of the vendor. In partition proceedings the tract on which a 
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vendor's lien was sought was set off to the vendee at a valuation of 
$625. The suit was by the vendor's assignée of the $1,500 note against 
the vendee's grantee of the tract set off in partition, who had notice of 
the récital in the deed, but not of the contract lien, and resulted in the 
déclaration of a vendor's lien against that tract for $625. We now 
quote f rom the opinion : 

"The note itself créâtes a lien on the land, to secure it, and as a contract 
lien it is good against Means and purchasers froni hliii with notice of it. 
Whether the récital in the deed would affeet appellants with notice of such a 
lien — that Is, with notice of any lien except a vendor's lien for the purchase 
money — is a question vvhlch we need not décide. Notwithstanding the fact 
that both land and chattels were embraced in the sale to Means, such portion 
of the considération, at least, as represents the value of the land sold, is se- 
cured by a vendor's lien on the land, and it was compétent to ascerlain, by 
any legitimate évidence, what that was. ïhere heing no agreement between 
the parties at the time of the sale, flxing the value of the land (unless the 
note is to be treated as such), eqnity vi^ill ascertain the part of the considéra- 
tion which it formed by fixiug the proportion vvhlch its value bore to the 
whole value of the property." 

In McCauley v. Holtz, 62 Ind. 205, the suit was upon a note and 
to enforce a vendor's lien upon land, in part payment for which it was 
alleged the note was given. The f acts are stated in the opinion as fol- 
lows: 

"ïhe maker of the note purchased of the payée the real estate, a lien upon 
which is in question, and also a stock of liquors, two bllliard tables, bar fix- 
tures, furniture, etc., for the gross sum of $2,526, $1,900 of which v?as paid 
at the time the deed of eonveyance was made, and the note of $000, now 
in suit, was given for the balance, less Ç26, which was paid after the note 
was executed. The real estate at the time of the sale was estimated at the 
value of $1,600, and the personal property at $926. At the time the paymeuts 
were made, nothing was said by either party whether tliey should be applied 
to the payment of the real or Personal property ; and no such application was 
made by either party. The money was paid upon the whole debt." 

On thèse facts the court applied the payments upon the personalty, 
and held that the unpaid $600 was a lien on the land, inasmuch as the 
parties at the time of the sale had recognized that the land had a much 
higher value than $600. How the estimate of value was proved, 
whether by récital in the contract or by extrinsic évidence, neither the 
reported case nor the record discloses. But that is immaterial. The 
case is valuable as showing how a court of equity will hold a conscience- 
less vendee if possible, first, by applying his payments upon the per- 
sonalty, and, secondly, by fixing a lien on the land for the unpaid part of 
the gross considération if that balance does not exceed the value of the 
land as recognized by the vendee at the time of purchase. The Nev^? 
York Court of Appeals, in Zeiser v. Cohn, 207 N. Y. 407, lOl N. E. 
184, met the contention that there can be no vendor's lien if lands and 
chattels are jointly sold for a gross sum by saying that that is a gen- 
eralization which must be answered by considering the particular facts 
of the case. To conclude this part of the discussion, we hâve found 
no authority that the mère fact of joinder of land and chattels in one 
contract for a gross sum inevitably bars the door of equity against the 
vendor, and that permits the vendee to hold both land and money 
against the power of the chancellor if the vendor is able to show, by 
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latrinsic or extrinsic évidence, that to grant the lien will not put upon 
the land any part of the purchase price of the chattels. Cases denying 
a vendor's Hen, like Wabash Ry. Co. v. Ham, 114 U. S. 587, 5 Sup. 
et. 1081, 29 L. Ed. 235, Welch v. Farmers' L. & T. Co., 165 Fed. 561, 
91 C. C. A. 399, and others cited by appellee, are where the court was 
unable to find that an allowance of the lien would put no charge upon 
the land beyond a valuation recognized by the vendee at the time of 
the purchase. 

Thus far the question has been considered f rom the viewpoint of a 
vendor. This case, however, is one of an asserted vendee's lien. In 
many respects the two equitalsle fictions are identical. They both grow 
out of the transaction of the sale and purchase of land. They both 
originated (though not at the same period, Mackreth v. Symmons, 15 
Ves. Jr. 329) from the same motive, from the désire of the chancelier 
to compel righteous dealing between vendor and vendee. But when the 
two cases reach the court, we believe certain distinctions, which should 
be given efifect, may justifiably be drawn. When the vendor sues, -the 
transfer of title has been made, and he is seeking a lien for the unpaid 
balance of the gross considération. Therefore the whole of the con- 
sidération necessarily has to be viewed and weighed. It may be that, 
unless means are afïorded for apportioning the whole considération be- 
tween land and chattels with accuracy down to the last dollar, the chan- 
cellor would be constrained to withhold a charge upon the land on ac- 
count of the uncertainty. But when the vendee sues in equity for the 
return of the earnest money, no transfer of the property has taken 
place, and he is not seeking a lien for the balance of the gross sum. 
Therefore the whole of the considération does not necessarily hâve to 
be viewed and weighed. That is, from the standpoint of the vendee, 
the court, applying the doctrine of application of payments, would apply 
the earnest money upon the land (the converse of what was donc in 
McCauley v. Holtz, 62 Ind. 205) ; and then, if it clearly appeared that 
the earnest money was but a very small part of the value of the land 
according to any valuation that the vendor could hâve honestly asserted 
at the time of the sale, the court would not need to apportion the total 
considération between land and chattels with accuracy down to the last 
dollar, the court, without regarding the value of the chattels or deter- 
mining to a nicety the excess of value in the land, could décide with 
certainty that no charge was being put upon the land beyond the money 
the vendee had invested in the land, and therefore equitably owned to 
that extent. 

[41 In their bill appellants averred that they paid the $25,000 upon 
the land. This allégation, as we hâve already stated, is not contra- 
dictory, but only explanatory, of the considération as set forth in the 
exhibited contract. (Considération may always be explained.) This 
allégation, therefore, made the bill good. If the vendee's lien rule is 
no more flexible than the vendor's, the allégation would be supported 
by proof of an estimate of the land value in excess of $25,000, made 
by the parties at the time of the sale or in connection therewith. Under 
the vendee's lien rule, as we hâve given it, the allégation would be sup- 
ported, even if the parties made no application of the $25,000, and no 
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definite apportionment of value between land and chattels, by proof 
that the chattels in paragraph 3 were relatively of small value, and that 
of the total valuation of $450,000 the land value, on any possible basis, 
clearly exceeded the $25,000 earnest money many times over. 

This is an Indiana case ; and of course the fédéral court in Indiana 
cannot properly déclare a vendor's or a vendee's lien unless the Su- 
prême Court of the state recognizes the existence of such liens. Fisher 
V. Shropshire, 147 U. S. 133, 13 Sup. Ct. 201, 37 T,. Ed. 109; Slide 
& Spur Gold Mines v. Seymour, 155 U. S. 509, 14 faap. Ct. 842, 38 L. 
Ed. 802. Both lient, hâve frequently been upheld in that jurisdiction. 
Shirley v. Shirley, 7 Blackf. (Ind.) 452; Dart v. McQuilty, 6 Ind. 391 ; 
McCauley v. Holtz, 62 Ind. 205; Stults v. Brown, 112 Ind. 370, 14 N. 
E. 230, 2 Am. St. Rep. 190; Coleman v. Floyd, 131 Ind. 331, 31 N. E. 
75. Indeed, we hâve found in our investigation of this subject no court 
more zealous to uphold a high standard of righteous conduct between 
vendor and vendee of land through the compulsive power of equity 
than the Indiana court. 

[6] Appellants claim a lien to cover their expenses for testing the 
deposits and examining the title as well as their earnest money. Against 
this, appellee cites Klim v. Sachs, 102 App. Div. 44, 92 N. Y. Supp. 
107; Occidental Realty Co. v. Palmer, 117 App. Div. 505, 102 N. Y. 
Supp. 648; Ungrich v. Shaff, 119 App. Div. 843, 105 N. Y. Supp. 1013. 
The contrary bas also been declared by the Suprême Court in Spécial 
Term. Reid v. Johnson (Sup.) 121 N. Y. Supp. 750. But however 
the case may be where the vendor bas not undertaken in the land con- 
tract to repay such expenses and the recovery must be for damages, 
we believe that where, as in the présent case, the vendor bas promised 
in the contract to pay such expenses along with the earnest money, a 
lien should be held to exist for the expenses if it does for the down 
payment. 

The decree is reversed and the cause remanded for further proceed- 
ings. 



CALLAHAM v. MARSHALL, U. S. Com'r for Juneau Precinct 

SAMB V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. January 5, 1914.) 

Nos. 2305, 2308. 

1. Officeks (i 30*) — Unitbd States Commissioneb — Poll Tax Collectoe. 

Alaska Poil Tax Act May 1, 1913 (Laws 1013, c. 54), provided for the 
collection of such taxes by the United States Coiumissioner of the particu- 
lar precinct, who is given a commission for his services and required, be- 
fore entering on the performance of such diities, to exécute a bond to the 
territory, condltioned that he shall faithfuUy discharge the duties of his 
office, etc. Held, that the position so created makes the collecter an ofBcer 
of the territory within Act Cong. Aug. 24, 1912, c. 387, 37 Stat. 512, cre- 
ating a législative assenibly in the territory of Alaska and conferring légis- 
lative power thereon, but provlding that no pevson, holding a commission 

•For other cases Ee« same topic & § humbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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or appointment under the United States, shall hold any office under the 
government of the territory. 

[Ed. Note.— For other cases, see Offlcers, Cent, Dig. §§ 37-43 ; Dec. Dig. 
§S0.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4933-4951 ; vol. 
8, p. 7737.] 

2. Taxation (§ lOG*) — Poxl Taxes — Statutes — Construction. 

Alaska Territorial Act May 1, 1913 (Laws 1913, c. 54), provlding for the 
Imposition and collection of poli taxes, provides that each precinct com- 
missioner, on or before March Ist in each year, sliall set down on blanUs 
received from the territorial treasurer the names of the person residing 
In his precinct subject to the tax, and section 3 déclares that the tax shall 
be paid between the first Monday in April and the iirst Monday in August 
in each year. Section 8 déclares that the territorial treasurer, before the 
first Monday in March of each year, shall deliver to such commissionera 
blank poil tax recelpts, the forin of which shall be prescribed by Mm and 
approved by the Governor. Held that, since there was no territorial treas- 
urer in Alaska prier to July 1, 1913, the act did not impose or provide for 
the collection of poli taxes for that year. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 204 ; Dec. Dig. § 
106.*] 

Appeal from and Error to the District Court of the United States 
for the District of Alaska, Division No. 1 ; Fred M. Brown, Judge. 

Suit by Arthur B. Callaham, for himself and certain others, against 
John B. Marshall, as United States Commissioner for Juneau Pre- 
cinct, Territory of Alaska, and ex officio Collector of Poil Tax, to de- 
mand the collection of a poil tax assessed against complainant and oth- 
ers for 1913. From a judgment dismissing the complaint, plaintiff 
appeals, and brings error from a judgment convicting and sentencing 
hini to pay a fine for willfully and feloniously ref using to pay the tax. 
Reversed, with directions on both the appeal and writ of error. 

^ Lewis P. Shackleford, Z. R. Cheney, and W. S. Bayless, ail of 
Juneau, Alaska, for plaintifï in error and appellant. 
Arthur B. Callaham, of Juneau, Alaska, in pro. per. 
J. H. Cobb, of Juneau, Alaska, for défendant in error and appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Thèse cases hâve been argued and submitted 
together and dépend upon the question whether or not the appellant 
and plaintiff in error was liable to pay a poil tax for the year 1913 un- 
der and by virtue of an act of the Législature of Alaska, passed, ap- 
proved, and effective May 1, 1913 (chapter 54 of the Laws of 1913). 
That législative body was created by act of Congress of August 24, 
1912, c. 387, 37 St. Lg. S 12, entitled "An act to create a législative as- 
sembly in the territory of Alaska, to confer législative power thereon, 
and for other purposes," the third section of which is as f ollows : 

"Sec. 3. Constitution and Laws of United States Extended. — That the Con- 
stitution of tlie Uuited States, and ail the laws thereof whi<:h are not loeally 
inapplicable, shall liave the same force and effect within the said territory 
as eisewhere in the United States; that ail the laws of the United States 
heretofore passed establishing the executive and judicial departments in Alaska 

*For other cases see same topic & § kumbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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shall continue In full force and effect until amended or repealed by act of 
Gongress ; tliat exeept as herein provided ail laws now in force in Alaska sliall 
continue in full force and effect until altered, aiueuded, or repealed by Cougress 
or by the Législature : l'rovided, tliat the autliority lierein granted to tlie Lég- 
islature to alter, amend, modify, and repeal laws in force in Alaska sliall not 
exteud to the custoius, internai revenue, postal, or otlier gênerai laws of tlie 
United States or to the ganie, fish, and fur seal laws and laws rclatiug to fur- 
bearing animais of the United States applicable to Alaska, or to tlie laws of 
the United States providing for taxes on business and trade, or to the act en- 
titled 'An act to provide for the construction and maintenauce of roads, the es- 
tablishment and maintenance of schools, and the care and support of insane 
persons in the district of Alaska, and for other purposes,' approved January 
tvventy-sevonth, nineteen hundred and five, and the several acts amenda tory 
thereof : Provided, further, that this provision shall not operate to prevent the 
Législature from imposiug other and additional taxes or licenses. And the 
Législature shall pass no law depriving the judges and offlcers of the district 
court of Alaska of any authority, jurisdiction, or fuiiction exercised by like 
judges or offlcers of district courts of the United States." 

This act of Congress provided that the législative power and au- 
thority of the territory shall be vested in a Législature, which shall con- 
sist of a Senate and a House of Représentatives, provided for the 
membership of each House, prescribed varions limitations and restric- 
tions upon the législative power, etc., and by section 11 provided 
as follows: 

"Sec. 11. Legislator Shall Not Hold Other Office. — That no member of the 
Législature shall hold or be appointed to any office which has been created, or 
the salary or émoluments of which hâve been increased, while he was a mem- 
ber, during the term for which he was elected and for one year after the ex- 
piration of such term ; and no person holding a commission or appointment un- 
der the United States shall be a member of the Législature or shall hold any 
office under the government of said territory." 

The act of the législative assembly bearing upon the présent case 
is as follows : 
"Be it enaeted by the Législature of the territory of Alaska: 

"Section 1. That thcre is hereby made, imposed and levied upon each maie 
iierson, exeept soldiers, sailors in the United States navy or revenue cutter 
service, volunteor flrenien, paupers, insane persons, or territorial charges, 
withiu the territory of Alaska or the waters thereof, over the âge of twenty- 
one years, and under the âge of fifty years, an anuual tax in the sum of four 
dollars to be pald and collected in tlie manner ijrovided in the following sec- 
tions of this act. 

"Sec. 2. Tliat the commissioner of each precinct in the territory of Alaska, 
shall, on or before the flrst day of Mardi in each year, set down upon suah 
blanks as the treasurer of the territory of Alaska niay prescribe, the names of 
ail persons residing witliin his precinct subject to the tax herein provided for; 
one of such blanks shall be transmitted by the commissioner to the treasurer 
of the territory and the other shall be retained by liim. At the time of trans- 
mitting one copy of said duplicate list of names of the persons subject to the 
tax herein provided for within his precinct, the commissioner shall cause to be 
published in at least one newspaper of gênerai circulation puWished within his 
precinct or If there be no newspaper then by posting in five public places within 
his precinct a notice setting forth that the poil tax provided for in this act is 
due and payable between certain dates and that the payment thereof will be- 
come delinquent as provided In this act, and warning ail persons to pay the 
same, and that in case of failure to pay the same, penalties, as herein pro- 
vided for, wIU be imposed and it shall be the duty of every person liable to 
pay such tax, to pay the same to the commissioner within the time In which 
such notice spécifies. 
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"Sec. 3. The tax herein provided for shall be paid between tlie flrst Mon- 
day in'the month of Aprll and the first Monday in the montb of August in 
each year. 

"Sec. 4. It stiall be tbe duty of the commissioner to receipt to each person 
upon payment of the poil tax herein provided for and the receipt so delivered 
shall be the only évidence of payment. 

"Sec. 5. Every person indebted to one who neglects or refuses, after demand, 
to pay a poil tax becomes llable therefor and must pay the same for such other 
person after service upon him by the commissioner of a notice in writiug stat- 
ing the name of such person. 

"Sec. 6. Every person paying the poil tax of another may deduct the same 
from any indebtedness to such other person. The commissioner must demand 
payment of poil tax from every person llable therefor and ou the neglect or re- 
fusai of such person to pay the same, he must collect by seizure and sale of 
any Personal property owned by such person, and any property thus seized 
shall be sold as provided by law for the sale of Personal property on exécution 
except that tliree days' notice of the time and place of the sale shall be suffl- 
cient. 

"Sec. 7. It shall be the duty of the commissioner to collect and cnforce the 
collection of ail unpaid taxes by giving notice in writing to such delinquent, 
personally or by mail, and such delinquent shall pay a penalty of one dollar 
in addition to such tax. 

"Sec. 8. The territorial treasurer must, before the flrst Monday in March in 
each year, deliver to each commissioner In the territory of Alaska blank poil 
tax receipts, in book form with stubs numbered the same as the receipts, of 
one hundred in each book a sufficient number for each commissioner. The 
form of such receipts and stubs shall be prescribed by the territorial treasurer 
and shall be approved by the Governor of the territory. 

"Sec. 9. The commissioner shall, before entering upon the performance of 
his duties as herein prescribed, exécute a bond to the territory of Alaska in 
the sum to be flxed by the territorial treasurer which shall not be less tv>nn 
double the amount which wlll probably corne into his hands under this ..et 
during any one year. Sald bond shall be executed with two or more sureties 
and the same shall be approved by the territorial treasurer ; said bond shall 
be conditioned for the faithful discharge of the duties of his office and the 
said bond shall be filed In the office of the territorial treasurer. 

"Sec. 10. The commissioner shall keep an accurate account of ail moneys 
received by him under the provisions of this act, and he shall, not later than 
the first day in September in each year, transmit the same to the territorial 
treasurer. Such statement shall be verified by the aifidavit of the- commis- 
sioner to the efCect that the same is in ail respects a full and true statement 
of ail moneys received by him under the provisions of this act ; and after the 
flrst day of September in each year, the commissioner shall, at least once in 
three months, file an additional statement setting forth any taxes and penal- 
ties coUeeted by him under the provisions of this act during such period of 
three months, and shall transmit such moneys to the territorial treasurer ; 
such supplemental statement shall be made and verified, as herein provided 
for the flrst statement. The commissioner, for services rendered under the 
provisions of this act, shall receive as full compensation fifteen per centum of 
ail taxes collected, except those collected by action, civil or crlminal, and 
twenty per centum of ail delinquent taxes and penalties. 

"Sec. 11. The territorial treasurer shall make and prescribe ail rules and 
régulation to carry into effect the provisions of this act. 

"Sec. 12. Any person who shall violate any of the provisions of this act 
shall be guilty of a misdemeanor and upon conviction thereof shall be fined in 
a sum of not more than one hundred dollars nor less than flve dollars, or im- 
prisoned in the fédéral jall for not more than thlrty days nor less than one 
day. 

"Sec. 13. This bill shall take efCect from and after its passage." 

Demand having been made upon Callaham, by the United States 
commissioner for Juneau precinct of the territory by virtue of the said 
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act of the législative assembly, for a poli tax of $4 for the year 1913, 
Callaham commenced the suit numbered 2305 to enjoin the alleged 
threatened acts of the défendant to the suit, which suit was dismissed 
by the court below ; a demurrer to the amended complaint having been 
sustained. The présent appeal cornes from that judgment. And the 
said commissioner, having fded a complaint in the court below against 
Callaham, charging him with the commission of a misdemeanor in hav- 
ing "wiUfully and feloniously refused to pay said poil tax," and that 
court having overruled the defendant's demurrer to the complaint, and 
the défendant thereto having elected to stand upon bis demurrer, the 
court adjudged him guilty of the offense charged and sentenced him to 
pay a fine of $5 and the costs of the action, to reverse which judgment 
the défendant sued out the writ of error that is hère. 

The two points urged on behalf of the appellant and plaintifif in er- 
ror are : First, that the désignation of the United States commissioner 
as poil tax collector was in violation of the act of Congress creating 
the législative assembly of the territory; and, second, that the act of 
the législative assembly upon the subject shows upon its face that there 
could hâve been no valid poil tax collected in the territory for the year 
1913. We are of the opinion that both points are well taken. The act 
of Congress creating the législative assembly expressly declared that: 

"No person holding a commission or appointment under the United States 
shall be a meniber of the Législature or shall hold auy office under the govern- 
ment of said territory." 

[1] The record shows that, at the time of the act of the territory 
hère in question, the appellee and défendant in error, Marshall, held 
an appointment under the United States, for he was one of its court 
commissioners duly appointed by one of its courts, and engaged in the 
performance of bis duties thereunder. Manifestly, therefore, he was 
inéligible to any office under the government of the territory. It is 
contended on behalf of the latter that the collector of its pôll taxes is 
not an officer. It would seem a sufficient answer to the contention to 
say that the Législature of the territory by the act above quoted in 
effect created the office of tax collector by prescribing the duties of 
such collector and providing that, before entering upon the perform- 
ance of such duties, he shall "exécute a bond to the territory of Alaska 
in the sum to be fixed by the territorial treasurer, which shall not be 
less than double the amount which will probably come into bis hands 
under this act during any one year," which bond is by the statute re- 
quired to be executed with two or more sureties, to be approved by 
the territorial treasurer, and which bond it is declared "shall be con- 
ditioned for the faithful discharge of the duties of bis office, and the 
said bond shall be filed in the office of the territorial treasurer." That 
the position thus provided for is an office and the incumbent of such 
an office is an officer of the territory we regard as very plain. His 
duties are prescribed by the lawmaking power ; they are public duties ; 
he acts for the territory and therefore as its agent, for which he is by 
the statute allowed a certain prescribed percentage of the taxes thereby 
and thereunder collected as émoluments of the position. That the 
union of thèse things made of the position a public office and of the in- 
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cumtent of it a public officer is clearly shown in 29 Cyc. pp. 1361- 
1363, where is collected a large number of authorities. 

[2] We are further of the opinion that the act of the territory in 
question, which, as bas been said, was approved and went into efïect 
May 1, 1913, shows upon its face that no poil tax.could be collected 
thereunder for the year 1913. The act of Congress creating the légis- 
lative assembly provided that its first meeting should be held on the 
first Monday of March, 1913, which was March 3d of that year. The 
act of the législative assembly in providing the method of the collec- 
tion of the tax imposed by section 1 declared in section 2: 

"That the commlssioner of each precinct In the territory of Alaska, shall, 
on or before the first day of March in each year, set down upon such blanks as 
the treasurer of the territory of Alaska may prescrite, the nanies of ail per- 
sons residing within his precinct subject to the tax herein provided for; one 
of such blanks shall be transmitted by the commlssioner to the treasurer of 
the territory and the other shall be retained by him. At the time of trans- 
mitting one copy of said duplieate llst of names of the persons subject to the 
tax herein provided for within his precinct, the commissioner shall cause to be 
published in at least one newspaper of gênerai circulation published within 
his precinct or if there be no newspaper then by posting in flve public places 
within his precinct a notice setting forth that the poil tax provided for in' this 
act is due and payable between certain dates and that the payment thereof 
will become delinquent as provided in this act, and warning ail persons to pay 
the same, and that in case of failure to pay the same, penalties, as herein pro- 
vided for, will be imposed and it shall be the duty of every person liable to 
pay such tax, to pay the same to the commissioner within the time in which 
such notice spécifies." 

And section 3 of the act of May 1, 1913, is as follows : 

"ïhe tax herein provided for shall be pald between the first Monday In the 
month of April and the first Monday in the month of August in each year," 

By section 8 it is declared : 

"The territorial treasurer must, before the flrst Monday in March in each 
year, deliver to each commissioner in the territory of Alaska blank poil tax 
receipts, in book form with stubs numbered the same as the receipts, of one 
hundred in each book a sufiBcient number for each commissioner. The form 
of such receipts and stubs shall be prescribed by the territorial treasurer and 
shall be approved by the Govemor of the territory." 

The allégations of the bill in the injunction case, not denied, show 
that there was no territorial treasurer in Alaska until July 3, 1913. 

It thus appears that the act of May 1, 1913, required the making of 
a roll in each precinct of the territory of ail persons subject to the tax 
imposed by section 1 thereof, prior to the Ist day of March of each 
year, which of course could not be done in the year 1913, and provid- 
ing, as the act did in section 3 thereof, for the payment of the tax 
therein provided for between the first Monday in April and the first 
Monday in August of each year, it is quite manifest that it could not 
hâve been the intent of the act thaï the provisions contained in it re- 
specting poil taxes should apply to the year 1913. 

It results from what has been said that the judgment in case 2308 
must be and hereby is reversed, with directions to the court below to 
Gustain the demurrer to the complaint, and that the judgment in case 
2305 be and hereby is reversed, with directions to the court below to 
overrule the demurrer to the bill. 
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EPSTEIN y. STEINFELD. 

(Circuit Court of Appeals, Tliird Circuit. January 2, 1914.) 

No. 1709. 

1. Bankeuptcy (g 467*) — Findings of Reïïeree— Review. 

Findings of tlie référée in a baukruptcy prococdiug, based on conflicting 
évidence, and afîîriued by the district court, will uot be disturbed on ap- 
peal, unless it Is demonstrated tliat a plain mistake bas beeu made. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. § 929; Dec. 
Dig. § 467.* 

Appeai and review in bankruptey cases, see note to In re Eggcrt, 43 C. 
0. A. 9.] 

2. BANKUtJPTCY (§ 136*) WlTHIIOLDING ASSETS DeLIVEEY TO TRUSTEE 

POWEK TO DELIVEE. 

An order, requlring a bankrupt to deliver property alleged to hâve been 
withheld from his trustée, should only be granted in case it appears that 
the bankrupt Is physically able to deliver the property. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

Appeai from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. B. McPherson, Judge. 

Action by Abraham Steinfeld, as trustée in bankruptey of A. Ep- 
stein, individually and trading as A. Epstein & Co., against Abraham 
Epstein. From an order (In re Epstein, 206 Fed. 568), requiring the 
bankrupt to deliver to his trustée certain specified goods, he appeals. 
Affirmed. 

JuHus C. Levi and Alexander J. Brian, both of Philadelphia, Pa., for 
appellant. 

Henry N. Wessel and George P. Rich, both of Philadelphia, Pa., for 
appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

YOUNG, District Judge. This is an appeai from an order of the 
District Court in bankruptey in the matter of Abraham Epstein, bank- 
rupt. The order appealed from is as f ollows : 

"And now, to wit, July 21, 1913, In accordance wlth the opinion and order of 
court filed July 14, 1913, it is hereby ordered that the said A. Epstein, the 
bankrupt, do deliver to Abraham Steinfeld, trustée of the estate of A. Jîpsteln, 
3,061 dozen waists, S.OlSyg yards and 10,750 5/12 dozen trimmings, on or be- 
fore July 25, 1913, which property the said bankrupt had in his possession at 
the time of the filing of the pétition against him, and which he withheld from 
his said trustée." 

Referring to the opinion of the learned judge of the District Court 
we find the following : 

"lu tlie présent controversy (which is only in the first stage), I hâve consid- 
ered the évidence, and approve the findings and order of the référée. But T 

•For other cases see sanie topic & i numbee in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexe» 
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thlnk It désirable to modify the order slightly by striklng ont the words, 'of 
the value of $28,686.34,' and by striklng ont also the words, 'and still with- 
fiolds.' And, as it is also désirable to tix another time within whlcli the or- 
der is to be obeyed, I substitute July 25, 1913, for 'forthwith.' Tlms modifled, 
the order is afflrmed." 

[1] The findings of the référée were made by him after he had 
taken a large amount of conflicting testimony covering every phase of 
the alleged withholding of property by the bankrupt, and when he had 
the opportunity to and did see the witnesses who testifîed. His find- 
ings, as has been decided over and over again, ought not to be dis- 
turbed except where it is demonstrated that a plain mistake has been 
tnade. This rule is so forciblv stated in Ohio Valley Bank Co. v. Mack, 
163 Fed. 155, 89 C. C. A. 605, 24 L. R. A. (N. S.) 184, by Judge Lur- 
ton, that we quote it at some length : 

"No arbitrary rule ean be laid down for determining the weight which should 
be attached to a finding of fact by a bankrupt référée. His position and du- 
ties are analogous, however, to tbose of a spécial master directed to take évi- 
dence and report his conclusions, and the rule applicable to a review of a ref- 
eree's findings of fact must be substantially that applicable to a master's re- 
port. Tilghman v. Proctor, 125 U. S. 137, 8 Sup. Ct. 894, 31 L. Ed. 664 ; Davis 
V. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289; Emll Kiewert 
& Co. V. Juneau, 78 Fed. 708, 24 C. C. A. 294; Tug River Co. v. Brigel, 86 
Fed. 818, 30 C. C. A. 415. Much in both cases must dépend upon the character 
of the finding. If it be a déduction from established fact, the finding would 
not carry any great weight, for the judge, having the same facts, may as well 
draw inferences or deduce a conclusion as the référée. But, if the iinding is 
based upon conflicting évidence involving questions of credibility, and the réf- 
érée has heard the witnesses, much greater weight naturally attaches to his 
conclusion, and the weight of authority is that the district judge, while scru- 
tinizing wlth care his conclusions upon review, should not disturb his findings 
unless there is most cogent évidence of a mistake and miscarrlage of justice. 
Xoveland on Bankruptcy, § 32a; In re Swift (D. C.) 118 Fed. 348; In re 
Rider (D. C.) 96 Fed. 811; In re Waxelbaum (D. C.) 101 Fed. 228; In re 
Stout (D. C.) 109 Fed. 794 ; In re Miner (D. C.) 117 Fed. 953. In this case the 
conclusions of the référée necessarily involved the credibility of the witnesses 
who testifled to the bona fides of the claim preferred by Charles Mack, Sr. 
The conclusion he reached in favor of the validity of his debt has also passed 
the scrutiny of the district judge. TJnder sucb circumstances, this court is 
not warranted in overturning the conclusions of two courts upon anythîng less 
than a démonstration of plain mistake." 

It is the rule which has obtained in this circuit, and we again afïirm 
it in order that it may be regarded as settled beyond controversy. The 
learned judge of the District Court had ail the évidence and the find- 
ings of the référée before him and he has approved them. We hâve 
thus the conclusions of two courts, and they ought not to be disturbed 
except for a plain mistake which would resuit in the defeat of justice. 
We bave carefully and thoroughly examined the évidence in this case 
to détermine whether or not the findings of the référée are demon- 
strated to be clearly erroneous. The évidence which must be consid- 
ered as the basis of the findings is that of an expert accountant. This 
accountant had ail the books of the bankrupt, which appear to hâve 
been regularly kept, and which were stated by the bankrupt under oath 
to be correct, and he had a statement of assets and liabilities sworn to 
by the bankrupt on July 5, 1911. His examination covered the period 
from July 5, 1911, to Ôctober 11, 1911, the date of the bankrupt's ad- 
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judication. He had also during his investigation such information as 
could be obtained from the bankrupt and his employés as to the cost 
of manufacture. He submitted to the référée a voluminous statement, 
showing the manner of his examination and how he arrived at his con- 
clusions, and also a summary of his work, showing the conclusions to 
which he had corne. The only attack upon his évidence worthy of 
considération is that his account is based upon the inventory or state- 
ment of the bankrupt's assets and liabilities, made and sworn to by the 
bankrupt July S, 1911, and that this statement incorrectly gives the 
amount of made-up waists in dozens, whereas the actual count was that 
of units or single waists. Certain former employés of the bankrupt 
were called to testify that in making the inventory single waists were 
counted, the amount written on slips of paper and the price per dozen 
also stated thereon, and that thèse slips of paper were given to the 
bookkeeper for entry in the books, and that the bookkeeper took the 
statement ôf the price per dozen as indicating the numbers referred 
to as dozens, and therefore entered the numbers of single waists as 
dozens at the price of dozens, and thus made the inventory in that 
particular show 12 times the value of the goods on hand. The évidence 
of thèse witnesses was taken by the référée, and he saw the witnesses 
and heard them testify. He was better able to judge than we of their 
truthfulness and to pass upon the value of their évidence. The évi- 
dence in itself was conflicting and uncertain. Its comparison with the 
other évidence in the case as to the manner of taking former inven- 
tories, as to the amount of material bought for manufacture, the num- 
ber of persons employed, the amount paid out for wages and the num- 
ber of manuf actured waists sold, makes the évidence far from clear and 
convincing. It was peculiarly a case where the référée would be the 
better judge of its value and persuasiveness, and it emphasizes the 
wisdom of the ruie that his findings ought not ordinarily to be dis- 
turbed. We cannot say, after the most thorough considération of the 
évidence, that we would hâve found otherwise, much less do we find 
that it demonstrates that a plain mistake has been made by the référée. 

In his opinion the learned judge of the District Court stated the cor- 
rect practice in cases of this kind as follows : 

"When the charge is made that assets hâve apparently not been aecounted 
for, the référée hears and décides the dispute in the first instance. The point 
of time to which the inquiry is directed is the date of bankruptcy, and the 
précise question is whether the bankrupt was then in possession or control of 
moiiey or of goods that apparently should hâve come into tlie hands of the 
trustée. Being fundamental, this question needs to be examlned first of ail, 
but it neither involves the bankrupt's présent ablllty to turn over, nor raises 
the question whether he should be punished for contempt — except, of course, 
as the complexlty of huinan affairs may compel an occasional approach to thèse 
allied subjects. The two questions last referred to, therefore, do not need con- 
sidération at the first stage of the investigation. If the assets that presumably 
should hâve been in the bankrupt's possession or control at the time of bank- 
ruptcy hâve not been aecounted for, the référée may, and probably will, draw 
the natural inference and direct the bankrupt to pay the money or dellver the 
goods, as the case may be. If this order becomes final, either by failure to 
hâve it revlewed or by affirmance in the District Court, a definlte step has been 
taken; the proper tribunal has settled beyond future conti-oversy that the as- 
sets described were in the bankrupt's possession or control at the time of bank- 
ruptcy." 
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[2] This is the first stage of the proceeding. The second stage is 
to détermine whether or not the property required is- still in the pos- 
session or control of the bankrupt, and 'that he is physically able to 
deliver it to his trustée. The correct practice at this stage of the pro- 
ceedings has been authoritatively stated by Judge Gray in American 
Trust Co. V. Wallis, 126 Fed. 464, 61 C. C'A. 342, in the following 
language : 

"If the bankrupt dénies that he has possession or control of the property, or, 
if a third person in possession thercof claims to hold it, not as the agent or 
représentative of the bankrupt, but by title adverse to him, and there is no 
évidence to indisputably show that such déniai or claim is false or frnudulent, 
and that the case is one of simple concealment or refusai on the part of the 
bankrupt, or the one in possession, to deliver up the property as ordered, it 
would be an unwarranted stretch of power on the part of the court to resort 
to a summary proceeding for contempt for the enforcement of its order. In 
the absence of fraud or concealment, the bankrupt court can only order the 
delivery of property to the trustée vrhich the bankrupt is physically able to 
deliver up, having the same in his possession or control. If it shall appear 
that he is not physically able to deliver the property required by the order, 
then, confessedly, proceedings for contempt, by fine and imprlsonment, would 
resuit In nothing, certainly not in a compliance with the order. ïhe contempt 
in this case could only be purged by a réitération of the physical impossibility 
to comply with the order whose disobedience is belng thus punished. An order 
made under such circumstances would be as absurd as it Is inconsistent with 
the principles of individual liberty." 

By following the practice as formulated by Judge McPherson in 
this case in the first stage of the proceedings in like cases, and by ob- 
serving the guiding principles as stated by Judge Gray in American 
Trust Company v. Wallis, supra, in the final stage, we shall hâve a 
logical and just means of determining the rights of the creditors and of 
doing exact justice by the bankrupt. This much we think is necessary 
to be said so that the practice in this circuit may be uniform in ail of 
the districts in the circuit. 

The order of the learned judge of the District Court is affirmed. 



CRONEN V. MOORB. 
(Circuit Court of Appeals, NInth Circuit. January 5, 1914.) 

No. 2,283. 

1. Specific Performance (§§ 8, 99*) — Eiqht to Eemedt— Discrétion— Peb- 

foemancb by complaint. 

Spécifie performance is not a matter of right, but rests in the sound 
judicial discrétion of the court, and, before it may be awarded, it must 
appear that complainant, on his part, has complied with the substantlal 
conditions of the contract, under the rule that he nmst bimself do 
equity and come into equity with clean hands. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent. Dig. §§ 
17, 18, 299-304; Dec. Dig. §§ 8, 99.*] 

2. Specific Performance (§ 1,30*) — Conhitions Précèdent. 

In a suit for specific performance, the court may not only require com- 
pliance with ail the terms of the contract by complainant as a condition 
précèdent to performance, but in its discrétion may also withhold such 

•For other cases .see same topic & § numbek in Dec. & Am. Diss. 1907 to date, & Rep'r Indexes 
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relief and leave complainant to his remedy at law, unless he consents to 
such terms and conditions in relation to ttie subject-matter as ttie court 
may deem just and équitable ; notwithstandiug sncli terms may not liave 
been expressed in the contract, subject only to the limitation that tlie 
court may not compel complainant to discharge obligations arising out ol 
transactions distinct from and not conneeted witli the subject-matter. 

[Kd. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
424, 425; Dec. Dig. § 130.*] 

3. Specifio Performance (§ 130*) — Eiqiit to Relief— Conditions Peecbdent. 

Défendant havlng sued complainant for breach of marriage promise, 
a settlement was agreed on by which complainant was to pay $G,000, of 
whlch $3,000 was to be paid forthwith, and the remainder in 90 days. 
There were tliree papers prepared and signod by the parties, to wit, a 
stipulation dismissing the action, an instrument by which complainant 
certified to défendants good character, and an instrument by which de- 
fendant discharged complainant from ail claims and demands whatso- 
ever. It was also agreed, as part of the settlement, that complainant 
should procure a statement from his brother and his brother's wife, who 
It was claimed had made statements derogatory to defendant's char- 
acter, retracting the same and certifying to her good character; but this 
was not put in writing, thougli it was a material part of defendant's agree- 
ment, and, not having been furnished, défendant refused to abide by 
the settlement, whereupon complainant sued for spécifie performance. 
HeUl, that complainant was only entitled to such relief on furnishing 
the retraction, or certificate of defendant's good character, signed by com- 
plainant's brother and wife. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
424, 425 ; Dec. Dig. § 130.*] 

Appeal from the District Court of the United States for the District 
of Oregon ; R. S. Bean, Judge.- 

Suit by Walter Baker Moore against Mary E. Cronen. Decree for 
complainant, and défendant appeals. Modified and remanded, with 
instructions. 

Stott & Collier, of Portland, Or., and J. h. Hope, of Astoria, Or., for 
appellant. 

Alfred E. Clark and Malcolm H. Clark, both of Portland, Or., for 
appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This is an appeal from a decree in a suit 
in equity brought by the appellee against the appellant for spécifie per- 
formance of a contract. The contract was a part of an agreement 
made between the parties to the suit to compromise and settle a pend- 
ing action at law which had been brought by the appellant against the 
appellee for breach of a contract of marriage. On February 24, 1912, 
the attorneys of the respective parties in that action, together with the 
appellant, met to settle the terms of the agreement. It was agreed, 
among other things, that the appellee should pay the appellant $6,000, 
of which $3,000 was to be paid forthwith, and the remainder within 
90 days. There were prepared and signed by the parties three several 
papers : (1) A stipulation signed by the attorneys of the respective 
parties dismissing the law action ; (2) an instrument signed by the ap- 
pellee herein, certifying to the good character of the appellant ; (3) an 

*For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.xes 
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instrument signed by the appellant discharging the appellee from ail 
claims and demands whatsoever. It was agreed that the papers be de- 
posited in escrow with the Security Savings & Trust Company. An 
escrow agreement was executed, reciting that the three instruments 
named were deposited in escrow, and the foUowing was added: 

"Settlement of ail matters and thlngs between thèse parties bas been 
agree'J upon, and the sum of $3,000 has been pald, and an addltlonal .$3,000 
Is to be paid within ninety days from this date. Upon payment of such sum 
to you (the trust company), to be paid to John H. Stevenson, attorney, or to 
his order, you are to deliver to A. B. Clark, attorney for Walter Baker Moore, 
the stipulation and the release above mentioned, and you are to deliver to 
John H. Stevenson, attorney for Miss Oronen, the statement above mentioned, 
signed by Walter Baker iloore. In the event said sum of $3,000 is not paid 
within the ninety days aforesaid, the escrow shall terminate, and the said 
stipulation and the said release shall be delivered to John H. Stevenson, and 
the said statement to A. E. Clark." 

On the following day, the first $3,000 payment was made, and the 
papers, together with the escrow agreement, were delivered to the trust 
company. 

The foregoing statement, however, does not represent ail that was 
agreed to in the conférence of February 24, 1912. The appellant as- 
serted at that time that the brother of the appellee, Frank Allen Moore, 
and his wife, Margaret Gleason Moore, had made statements deroga- 
tory to her character, and she insistently demanded as part of the 
agreement of settlement that they make a written retraction of such 
charges, and a certificate of her good character over their signatures. 
This was finally assented to by the attorney for the appellee, and, upon 
the appellant's insisting that such a paper be executed f orthwith, he 
agreed that it should be signed and should be delivered to the appellant 
as soon as it could be drafted and mailed to Walla Walla, Wash., for 
the signature of Frank Allen Moore and his wife. It was agreed that 
two weeks should be allowed for this purpose. It was further under- 
stood that, upon receipt of the same, the appellant should exécute a 
release of said Frank Allen Moore and his wife of ail demands and 
claims. On April 4, 1912, the promised retraction had not been ob- 
tained, and on that date the appellant wrote to the trust company a 
letter, rescinding and canceling ail agreements theretofore made with 
the appellant, in regard to the pending controversy. Thereafter, on 
July 17, 1912, the présent suit was brought, the appellee alleging in 
his bill the exécution of the three papers that were deposited in escrow, 
and the escrow agreement; but he made no mention whatever of that 
portion of the agreement of compromise which ref erred to the paper to 
be signed by Frank Allen Moore and his wife. The answer of the ap- 
pellant, however, set forth that portion of the agreement, and the 
breach thereof, as justifying her in rescinding ail agreements. Upon 
the issues and the testimony taken, the court below decreed the spécifie 
performance of the contract as it was alleged in the appellee's com- 
plaint, but no mention of the retraction of Frank Allen Moore and his 
wife was made in the decree. From that decree the présent appeal is 
taken. 

It is impossible to consider the testimony without arriving at the 
conclusion that, in entering into the agreement of settlement, the prin- 
210 F.— le 
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cipal object sought by the appellant was vindication, the retraction of 
derogatory charges made by the appeilee and by his brother and his 
brother's wife. Thèse charges weighed heavily upon her mind, and 
caused her great mental distress. She paid no heed to the financial 
side of the transaction. This clearly appears from her testimony and 
the testimony of her attorneys. It is clear, also, that the agreement to 
procure the written retraction of Frank Allen Moore and his wife was 
one of the chief inducements which moved her to the settlement of 
the litigation. We do not think that, in the suit for spécifie perform- 
ance, that agreement can be dissociated from the other terms of the 
agreement and ignored, from the mère fact that it was not mentioned 
in the writings which were deposited in escrow. It is obvions that the 
escrow agreement was not intended to embody ail that was agreed to 
between the parties. The retraction of Frank Allen Moore and his 
wife was to be signed immediately, and it is the prépondérance of the 
évidence that it was to be delivered to the appellant as soon as the sig- 
natures thereto could be obtained. And while it was not mentioned in 
the escrow agreement, the promise that it should be executed and de- 
livered was nevertheless a component part of the agreement between 
the parties. There is no question hère of varying the terms of a writ- 
ten escrow agreement by paroi évidence. There is only the question 
of the equity of decreeing the spécifie performance of the escrow agree- 
ment, in the face of the fact that it was obtained and assented to in 
considération of a material promise of the appeilee, which has not 
been fulfilled. No e±cuse or explanation is offered of the failure to 
deliver the promised paper. It was not signed until some time after 
the expiration of 90 days from the date of the agreement. It has not 
been aelivered to the appellant, and it was never tendered to her until 
September 4, 1912, just before the close of the trial in the court below. 

[1] Spécifie performance is not a matter of right. It rests in the 
Sound judicial discrétion of the court. Before it may be awarded, it is 
an essential condition that the moving party shall hâve complied with 
the substantial conditions of the contract. He must himself do equity, 
and must come into court with clean hands. 

[2] The court may not only require compliance with ail the terms ■ 
of the contract as a condition précèdent to spécifie performance, but 
it is within the court's discrétion to withold spécifie performance and 
leave the complainant to his remedy at law, unless he consents to sub- 
mit to such terms and conditions in relation to the subject-matter of 
the contract as the court may deem just and équitable, notvvithstanding 
that those terms and conditions may not bave been expressed in the 
contract. The only limitation of the power of the court in that regard 
is that the complainant may not be compelled to discharge obligations 
arising out of transactions which are entirely distinct from, and are 
not connected with, the subject-matter of the suit. Willard v. Tayloe, 
8 Wall. 557, 19 L. Ed. 501 ; Westinghouse Air-Brake Co. v. Chicago 
Brake & Mfg. Co. (C. C.) 85 Fed. 786 ; Kirkland v. Downing, 106 
Ga. 530, 32 S. E. 632; Richards v. White, 44 Mich. 622, 7 N. W. 233; 
Secrest v. McKenna, 1 Strob. Eq. (S. C.) 356. 

"The prinoiple that he who cornes into court seeking equity — that is, seek- 
iug to obtain an eiiuitable remedy — must himself do equity, means not only 
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that fhe eomplalnant must stand In consclentious relations toward hls ad- 
versary, and that the transaction from whlch his claim arises must be falr 
and Just in its terms, but also that the relief obtained must not be oppressive 
nor hard upon the défendant, and must be so shaped and modified as to recog- 
nize, protect, and enforce aU his rights arising from the same subject-matter, 
as well as those belonging to the plaintif!:." Pomeroy on Contracts, § 175. 

In Willard v. Tayloe, the court said : 

"It must also appear that the spécifie enforcement will work no hardship 
or injustice, for, if that resuit would foUow, the court will leave the parties 
to thelr remédies at law, unless the granting of the spécifie relief can be ac- 
companled with conditions which will obviate that resuit. If that resuit 
can be thus obviated, a spécifie performance will generally In such cases be 
decréed conditionally." 

[3] We think that, upon the equities of the case as shown by the 
record, the decree of spécifie performance should hâve conditioned the 
relief which was aflforded to the appellee upon his delivering to the ap- 
pellant the paper which was signed by Frank Allen Moore and his 
wife, and that, instead of ordering the payment of the costs out of the 
$3,000 deposited by the appellee in court, the appellee should hâve been 
required to pay the costs of the suit. 

The cause is remanded, with instructions to modify the decree so as 
to require as a condition to spécifie performance of the contract sued 
upon, the delivery of the retraction or certificate of good character 
which was contracted for on February 24, 1912, and requiring the ap- 
pellant in considération thereof to deliver to the appellee a written re- 
lease of ail claims and demands whatsoever against said Frank Allen 
Moore and his wife, and decreeing that the appellee pay the costs in 
the court below, and further decreeing that upon the failure or refusai 
of the appellee to deliver said retraction or certificate within a reason- 
able time, to be fixed by the court below, the bill be dismissed at the 
appellee's cost 



SPOKANE & I. E. R. CO. T. UNITED STAIES. 

(Circuit Court of Appeals, Ninth Circuit. January 5, 1914.) 

No. 2,258. 

1. Street Railroadb (§ 73*) — Safety Appliance Act— "TTsed on Steeet Raii> 

WAYS." 

The words "used on street rallways," employed in Safety Appliance 
Act, Congress March 2, 1903, c. 976, § 1, 32 Stat. 943 (V. S. Comp. St. 
Supp. 1911, p. 1314), exempting such cars from the opération of the act, 
means those cars whlch at least are used on such rallways In street 
rallway traffie and do not Inelude cars of an interurban Une engaged in 
Interstate commerce, though they are also run for a small portion of the 
distance over a street rallway track to reach the terminal in the center 
of the city. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 153 ; I>ec 
Dig. g 73.* 

Duty of railroad companies to furnish safe appllanees, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

•For other cases see same topic & § ndmeeb in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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2. Evidence (§ 513*) — Experts— Subject of Expert Testimont. 

In an action by the government to recover penalties for f allure of an 
Interurban railway company to equip cars, used in Interstate commerce, 
with proper bandliolds and grabirons as required by Safety Appliance 
Act Marcb 2, 1903, c. 976, § 1, 32 Stat. 913 (U. S. Comp. St. Supp. 1911, 
p. 1314), whetber openlngs in the bufCer on the ends of the cars afforded 
the seeurlty Intended by the act, so as to constltute a substantlal com- 
pliance therewlth, was not a proper subject for expert testimony, but 
was for the détermination of the jury uuder the évidence. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2317, 2318; 
Dec. Dig. § 513.*] 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Action by the United States against the Spokane & Inland Empire 
Railroad Company. From a judgment for the United States (206 Fed. 
988), défendant brings error. Affirmed. 

Graves, Kizer & Graves, of Spokane, Wash., for plaintiiï in error. 
Oscar Cain, U. S. Atty., of Spokane, Wash., and Philip J. Doherty, 
Spécial Asst. U. S. Atty., of Washington, D. C. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was at the times hère 
in question a common carrier engaged in interstate commerce by means 
of an electric railroad between the city of Spokane, in the state of 
Washington, and Cœur d'AIene city in the state of Idaho, and for 
alleged violations of the act of Congress known as the Safety Appli- 
ance Act, approved March 2, 1893 (chapter 196, 27 Stat. 531), as 
amended April 1, 1896 (chapter 87, 29 Stat. 85 [U. S. Comp. St. 1901, 
p. 3174]), and as further amended March 2, 1903 (chapter 976, 32 Stat. 
943 [U. S. Comp. St. Supp. 1911, p. 1314]), the présent action was 
brought by the government, the complaint in which action contains 15 
counts, the first 12 of which allège in substance that the violation of the 
statute consisted in hauling over its road certain designated cars which 
were not provided with the grabirons or handholds required by the stat- 
ute, and the last 3 of which allege'd in substance the violation of the stat- 
ute to hâve consisted in hauling over its road certain designated cars 
not provided with the automatic couplers thereby required. The case 
was tried with a jury, which returned a verdict against the railroad 
company upon which judgment was given against it, resulting in the 
présent writ of error in its behalf. 

[ 1 ] It is first urged that the cars in question do not come within the 
provisions of the Safety Appliance Act, and, second, that the trial court 
erred in ref using to permit the railroad company to introduce certain 
testimony, and in its instructions to the jury. 

The first point thus urged is based upon the exception contained in 
section 1 of the act of March 2, 1903, excepting from the opération 
thereof cars "which are used upon street raiiways." The section reads 
as follows : 

•For other cases see same tODJc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, tliat the provisions and require- 
ments of the act entitled 'An act to promote the safety of employés, and trav- 
elers upon railroads by compelling comnion carriers engaged in interstate 
commerce to equip their cars with automatic conplers and continuons braises 
and their locomotives with driving-wheel brakes, and for other purposes,* 
approved March second, elghteen hundred and ninety-three, and amended 
April first, eighteen hundred and ninety-six, shall be held to apply to com- 
mon carriers by railroads in the terrltories and the District of Columbia and 
shall apply in ail cases, whether or not the couplers brought together are of 
the same kind, make, or type ; and in the provisions and requirements hereof 
and o£ said acts relatlng to train brakes, automatic couplers, grab irons, 
and the height of dravs^bars shall be held to apply to ail trains, locomotives, 
tenders, cars, and similar vehicles used on any railroad engaged in interstate 
commerce, and in the terrltories and the District of Columbia, and to ail 
other locomotives, tenders, cars, and similar vehicles used in connection there- 
with, excepting those frains, cars, and locomotives exempted by the provi- 
sions o£ section six of said act of March second, eighteen hun('red and ninety- 
three, as amended by the act of April first, eighteen hundred and ninety-six, 
or which are used upon street railways." 

Thèse, among other, facts appear from the undisputed évidence : 
In addition to its interurbàn Unes, one of which extends from Spo- 
kane to Cœtir d'Alêne, a distance of about 40 miles, the plaintiff in 
error owns the street railway System in Spokane. The interurbàn line 
extending to Cœur d'Alêne is of standard gauge and of standard 
weight of rails. The superintendent of that System testified, among 
other things, as f ollows : 

"My superintendency is over the interurbàn Unes. I do not control the 
street railway Unes. On the interurbàn Unes tickets are sold for particular 
stations the same as a railroad. We handle baggage for our passengers. Our 
trains are made up according to standard railroad rules, with markers to 
designate the trains, and are run on schedules and by train orders. The 
employés who are engaged in the street car service do not bave anything to 
do with the opération of the interurbàn service. They use the same tracks, 
however, that corne from the freight dépôt to the passenger terminal in the 
heart of the city. We do not take passengers on the interurbàn trains within 
the city limits exclusively. We reçoive passengers at points within the city 
limits for transportation outside, and drop passengers on interurbàn trains 
at various points within the city, but within the city limits we do no strictly 
street-car business." 

The trains of the company in which were the cars hère in question 
leave its passenger dépôt near the center of Spokane, and go out over 
the tracks of the company's street railroad system for a little over a 
mile to the yards of the company, where they take the direct line to 
Cœur d'Alêne, which is on the company's private right of way. Those 
of the cars in question which are mentioned in the first 12 counts of the 
complaint are large passenger coaches having no grabirons or hand- 
holds on the ends of the cars ; instead, on their ends there is a radial 
coupler and a heavy steel sill or buffer, round on the corners, in which 
bufïer or sill, on the passenger coaches, there are, on each side of the 
coupler, openings measuring from 18 to 22 inches in length, and from 
214 to 3 inches of clearance, but on the baggage and mail cars the sill 
or buffer is solid. 

The three cars mentioned in the last three counts of the complaint, 
and which it appears were brought into the interurbàn service because 
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of a pressure of traffic, were street railway cars which not only had 
no automatic couplera thereon, but, because of their small size, were 
incapable of having them. 

There is testimony to the effect — and none to the contrary — that 
the sharpness of the curves on the street car line is such as to make it 
impossible to run cars over that line having grabirons or handholds on 
the end of the cars. Conceding that to be true, it is no answer to the 
government's action if the act of Congress in question is applicable to 
the company's interurban lines. To hold with the plaintiiï in error 
on this point would be to hold that, because the company uses the 
tracks of its street car lines for a mère trifle of the distance between 
its terminal points in order to reach the center of the city of Spokane, 
its entire interurban line, which has ail of the characteristics in build 
and opération of a standard steam road, is not subject to the Safety 
Appliance Act. That would indeed be a case of "the tail wagging the 
dog." 

We are of. the opinion that the act of Congress does not admit of 
such an interprétation, especially in view of the manifest purpose of 
the législation. The exception from its opération of cars "used upon 
street railways" we think means, if not those solely used on street rail- 
ways, at least such as are used on such railways in street railway traf- 
fic, which was not the case hère, according to the testimony of the 
company's own witnesses. 

In Moore et al. v. American Transportation Co., 24 How. 1, 16 L. 
Ed. 674, the Suprême Court in speaking of that provision of the Act 
of March 3, 1851, c. 43, 9 Stat. 635, entitled "An act to limit the liabil- 
ity of shipowners, and for other purposes," which declared, "This act 
shall not apply to the owner or owners of any canal boat, barge, or 
lighter, or to any vessel of any description whatsoever, used in rivers 
or inland navigation," said : 

"This Word 'used' means, In the connection found, 'empioyed,' and doubtlesa, 
in the uilnd of Congress, was Inteuded to refer to vessels solely empioyed in 
river or inland navigation." 

The use of such interurban cars as we hâve hère, engaged as they are 
in Interstate commerce, for a comparatively short and relatively incon- 
siderable distance on a street railway in order to reach the city terminus 
of the company handiing no street car business, can hardly be consid- 
ered an intermingling of traffic ; but if so it would, in our opinion, no 
more make inapplicable the Safety Appliance Act to the interurban 
line than does tlie intermingling of intrastate with Interstate traffic de- 
feat the power of Congress over the latter. See Baltimore & Ohio R. 
Co. V. Interstate Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 
621, 55 L. Ed. 878; Southern Railway Co. v. United States, 222 U. S. 
20, 32 Sup. Ct. 2, 56 L. Ed. 72. 

We also regard as tending to support our conclusion in this respect 
the décision of the Suprême Court in the case of United States v. Atchi- 
son, Topeka & Santa Fé Ry. Co., 220 U. S. 17, 31 Sup. Ct. 362, 55 L. 
Ed. 361, where that court had under considération that provision of 
the Act of March 4, 1907 (34 Stat. 1415, 1416), making it unlawful 
for common carriers subject to the act to permit any employé subject 
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thereto to be on duty for a longer period than 16 consécutive hours, 
or af ter that period to go on duty again until he has had at least 10 con- 
sécutive hours off duty, or 8 hours after 16 hours work in the aggre- 
gate, with certain exceptions not necessary to be mentioned, in which 
case the court said : 

"A trifling Interruption vvould not be considered, and it is possible that even 
tliree hours by night aud three hours by day would not exclude the office from 
ail opération of the law, and to that estent defeat what we believe was its 
intent." 

[2] The rulings and instructions of the court below remain to be 
considered. During the trial the witness Robertson testified, among 
other things, that he had been employed for 23 years as brakeman, 
switchman, yardmaster, and conductor, and had had a great deal of 
expérience in coupling and uncoupling cars, and was familiar with the 
types of handholds ordinarily provided on steam railroads for the se- 
curity of men going between the cars, and that generally there is uni- 
f ormity in such appliances and the place of their location ; that, "where 
there is a handhold on passenger coaches on steam roads, it is about 
midway from the bottom of the wooden sill to the bottom of the car 
above the track. The handholds that are used on steam railroads are 
about the height of my shoulder above the track. I am 5 f eet 10 or 
11 inches, and the handhold would strike me just about the shoulder. 
I hâve examined the passenger coaches on the Spokane & Inland Em- 
pire Railroad Company with référence to the openings which it daims 
is a handhold in the buffer or sill of their cars." 

The record proceeds : 

"Thereupon counsel for défendant asked the witness then on the stand this 
question: 'What would you say of them as a safe and proper appliance, eue 
that would tend to préserve men from injury who might hâve to go between 
the cars for any purpose?' Plaintiff's counsel thereupon objected to the ques- 
tion, stating that, 'The question is, is it a hand hold?' The court sustalned 
the objection 'on the ground that it invades the province of the jur.y' ; that 
défendant was seeking to prove by the witness the very question that the 
jury were to décide. Counsel for défendant thereupon madethe foUowing 
offer of proof: 'Now, if your honor pleases, I offer to prove by the witness 
on the stand, and I will call other witnesses, and particularly experienced 
railroad men, of years of expérience, to prove by him and by them, by ques- 
tions and answers addressed to them, that the opening in the beam or buffer 
of thèse electrlc cars Is Intended to subserve and does subserve the same 
purpDse as the round Iron appliance that is prescribed by the rules of the 
Interstate Commerce Commission at the présent time and is in use on steam 
railroads, that it is a better appliance than thèse are for the purpose of pro- 
tecting men from injury who hâve to go between the cars. I ofCer to prove 
that and to ask questions of this witness to that effect.' Thereupon counsel 
for plaintifif objected to the offer, and the court sustalned the objection uiKin 
the ground that it was not a question for expert testiiuony, but was a matter 
of common knowledge" — to which ruling the défendant excepted. 

Another witness, Arlington Mahan, who was gênerai foreman in the 
shops of the plaintiff in error, testified, among other things, as f ollows : 

"I am familiar with the passengrr coaches of that company that hâve a 
buffer at the end and an opening in it. I was in the employ of the com- 
pany at the time thèse cars or some of them were purehased. The openings 
were in the beam or sill when the cars were reeelved. There were handholds 
up and down on the si des of the cars when they were reeelved. There were 
none on the ends of the cars in the place where they are put on steam cars. 
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I know of no reason for the openings on top of the angle Iron on that beam. 
The men use them for grabirons whenever they hâve occasion to couple or 
uxicouple cars, or go between them. I hâve had occasion to couple and un- 
couple cars in that yard and other yards." 

The record proceeds: 

"Thereupon counsel for défendant asked the folio wing question: 'Does 
that opening in the top of the sill serve the sa me purpose, and is it as well 
fltted for the purpose of protecting the lives and limhs of men who bave oc- 
casion to go between the cars in the exercise of their duties as the form of 
grabirons that is used on steam cars, that is brought belovv the end of the car?' 

"Coun.sel for plalntiff objected to the question, and the court sustaiued the 
objection on the following grounds: 'I am of the opinion that tliis is one of 
tbe cases where witnesses must state facts and not conclusions, whether that 
is a reasonably safe appliance is within the knowledge of the ordinary man 
and no spécial expérience is required.' 

"Thereupon défendant asked and was allowed an exception to the ruling. 
The witness further testified : 'I am familiar with tlie form of grablron or 
handhold that is used on the passenger cars of steam railroads. It is at- 
tached to the end of the car, one on each corner, and projects downvsfard. 
The Interstate Commerce Commission requires that they shall bave a clear- 
ance of at least 2 inches, preferably 2%, below the car sill. ïhe handle runs 
différent lengths. The Interstate Commerce Commission requires that it 
shall be not less than 16 Inches inslde clearance. There is one of thèse on 
each side of the drawbar. The opening in the angle iron in that buffer on 
the Spokane & Inland Empire cars runs in length from 16 to 24 inches. It 
is from 2% to 2% inches wide, and there is one of such openings on each side 
bf the drawbar on both ends of the car, making four in ail. It would be im- 
possible to put on the passenger cars of the défendant such grabirons as are 
in use on the cars of steam railroads because in going around the curves on 
the City streets the coupler would strike a brake.' 

"And thereupon the following question was asked and the following mat- 
ters occurred: 

" 'In your opinion, Mr. Mahan, and observation of thèse cars, is the open- 
ing in tlie angle bar a better and safer appliance for tbe safety of persous 
having occasion to go between the cars in the discharge of their duties than 
those that are used upon steam railroads?' 

"Mr. Doherty: 'Tbe question is objected to.* 

"The Court: 'I will sustain the objection.' 

"Mr. Graves: 'To which we take an exception.' 

"Mr. Graves: 'I now offer to prove by this witness and also by other wit- 
nesses called, with your honor's permission, that tbe opening in this angle 
iron or sill or buffer is a better and safer appliance, better protection, greater 
protection to the men who bave occasion to go between the cars than any 
form of grablron or handhold that is known in railroad circles. 

"Mr. Doherty: 'I object to that.' 

"The Court: 'Objection sustained on the ground that it is a question for 
the jury.' 

"Mr. Graves : 'ïo which the défendant excepts.' " 

In its instructions to the jury regarding this matter, the court told 
them that the act of Congress relative' to safety appHances provided 
that railroad cars "used in Interstate commerce shall be provided with 
secure grabirons or handholds on the ends and sides of each car for 
greater safety to men in coupling and uncoupling cars," and instructed 
them as follows: 

"The purpose of the act is to afford greater securlty to men coupling or 
uncoupling cars by reason of the présence of grabirons or handholds, than 
would be possible if there were notblng of the sort on the ends of the cars. 
If you should flnd from tbe évidence in this case that although there might 
not bave been ou the ends of the cars referred to anything which would be 
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known technically as grabirons or handholds, yet if there were upon the ends 
of such cars an appliance which could be used as a grabiron or handhold 
and whicli would att'ord as much security to men coupling or uncoupllng the 
cars as would be afforded by baving what would be technically known as 
grabirons or handholds on the ends of the cars, then your verdict should 
be for the défendant. The law does not require any particular kind of grab- 
iron or handhold to be placed upon the end of the car, but only requires that 
some such appliance shall be placed there which will afCord the person 
coupling or uncoupling cars equal security with that which would be ob- 
tained by the method I hâve given. Gentlemen, you hâve heard the testimony 
in this case, and you hâve examlned the handholds in question, and it is for 
you to say from that testimony and from your personal examinatlon of the 
cars whether the appliance provided by this company compiles with the act 
of Congress; in other words, whether it affords that safety and protection 
to employés which the law contemplâtes and requires. The burden is upon 
the government to establish its case by a prépondérance of the testimony. 
If, from a prépondérance of the testimony offered herein, you are satisfied 
that the défendant bas not furnished grabirons or handholds as I bave de- 
fined thèse terms to you within the meaning of the law, you wlll flnd the 
défendant guilty on the first twelve eouiits." 

We are of the opinion that the plaintiff in error has no vaHd ground 
of objection to thèse instructions, and agrée with the trial judge that 
the question as to whether the openings in the buffer on the ends of 
the cars afforded the security intended by the act of Congress was not 
the subject of expert testimony, and that the personal inspection of such 
openings by sensible jurors was a safer guide to the truth in regard 
to the matter than the mère opinion of witnesses, 

The judgment is affirmed. 



KULP v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit January 19, 1914.) 

No. 1795. 

1. Cbiminal I/Aw (§ 1167*) — Weit of Errob— Misjoindeb of Offenses. 

Accused was not prejudiced by the déniai of his motion to quash an 
indictment for misjoiuder of ditïerent ofCenses of the same character, 
where the government ofEered no testimony in support of counts charging 
one offense, assented to their dismissal, and the case was submitted to 
the jury on other counts based on a single transaction. 

[E^. Note. — For other cases, see Oriminal Law, Cent Dig, §§ 3101, 
3103-3106 ; Dec. Dig. § 1167.*] 

2. Ceiminal Law (§§ 351, 412*) — Evidence— Intent—Acts and Déclarations. 

In a prosecution for transporting a female in Interstate commerce in 
violation of the White Slave Traffic Act (Act Cong. June 25, 1910, c. 395, 
36 Stat. 824 [U. S. Oomp. St. Supp. 1911, p. 1343]), acts done and déc- 
larations made by accused after such transportation, and elsewhere, are 
admissible as bearlng on his intent. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. §§ 776, 778- 
785, 894-917, 919-935; Dec. Dig. §§ 351, 412.*] 

3. Cbiminal Law (§ 751*) — Trial— Coktinuance— Discrétion. 

Act Pa. March 15, 1911 (P. L. 20), provides that acaised, while a wit- 
ness in his own behalf, shall not be asked, or if asked, shall not be re- 
quired to answer, any question tending to shovs' that he had been of bad 
character or réputation. Hehl, that where the district attorney in cross- 

♦For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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examinlng aecûsed asked hlm If he had not, at one time, been a sort of 
a détective, and, on recelving an affirmative answer, asked if Ws license 
had not been revoked, wliich question was excluded on objection, tlie 
trial court's further refusai to withdraw a juror because the question 
had necessarlly operated to defendant's préjudice was not an abuse ol 
discrétion. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. § 751.*] 
4. Ceiminal Law (§ 720*) — Tbial— Argument of Counsel. 

In a prosecution for vlolating the White Slave Traffic Act (Act June 25, 
1910, c 395, 36 Stat. 824 [U. S. Oomp. St Supp. 1911, p. 1313]), the dis- 
trict attoruey in argument stated that if the jury believed the testimony 
of accused in préférence to certain other witnesses, the government might 
as well go ont of business, and not try such cases, and again. In referring 
to one who had been jointly indicted with accused, and who had pleaded 
guilty, stated that he was not ail that he ought to be, but he had pleaded 
guilty and would be punished. On being requlred by the court to qualify 
the latter ren)ark, the attorney stated that he expected such codefend- 
ant would be punished, but that was sometbing the attorney had nothing 
to do with, and that no one eould give him freedom but the court. Held, 
that such remarks were unobjectlonable. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1670, 1671 ; 
Dec. Dig. § 720.*] 
6. Cbiminal Law (§ 789*) — Tbial — Instructions— "Reasonable Doubt." 

An Instruction defining "reasonable doul)t" as one which would be 
raised in the minds of reasonable men by the évidence In the case, and 
which would require évidence to reniove, and not a doubt raised by 
some whim, caprice, or préjudice on the part of any of the jurors, was 
proper. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1846- 
1849, 1851, 1880, 1904-1922, 1960, 1967; Dec. Dig. § 789.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5958-5972 ; 
vol. 8, p. 7779.] 

6. Cbimtnal Law (§ 1156*) — New Triai^-Affidavits— Keview. 

An order exeluding afiidavits, filcd as a basis for a nevv trial for newiy 
discovered évidence, on the ground that they were insutiicieut, canuot be 
reviewed. 

[Ed, Note. — For other cases, see Criminal X^aw, Cent Dig. §§' 3067-3071 ; 
Dec. Dig. § 11.56.*] 

7. Criminal Law (§ 1128*) — Weit of Erbob — New Tbial — Denial — Afpi- 

DA VITS. 

On a writ of error to review a conviction, the Court of Appeals can- 
not eonsider affidavits of newly discovered évidence, made several months 
after sentence and handed up on the argument of tlie writ, as bearing ou 
a motion for new trial. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2951-2953 ; 
Dec. Dig. § 1128.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Plarry E. Kulp was convicted of violating the White Slave Traffic 
Act, and he brings error. Affirmed. 

S. S. Herring, of Wil!<es-Barre, Pa., for plaintifï'in error. ■ 
A. B. Dunsmore, U. S. Dist. Atty., of Wellsbcro, Pa., and Andrew 
Hourigan, Asst. U. S. Dist. Atty., of Wilkes-Barre, Pa. 

B^fore GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

*For other cases see same toiiic & S numbbb in Dec. & Am. Digs. 19Q7 to date, & Rep'r Indexes 



KULP V. UNITED STATES 251 

J. B. McPHERSON, Circuit Judge. [1] Two défendants, Harry 
E. Kulp, the plaintiiï in error, and Steve Stevens, were indicted for 
violating Act June 25, 1910, c. 395, 36 Stat. 824 (U. S. Comp. St. 
Supp. 1911, p. 1343), commonly known as the White Slave Traffîc 
Act. Stevens pleaded guilty, but Kulp made a vigorous défense. The 
indictment contained 16 counts ; of thèse the first 12 may be divided 
into two groups, one group charging the Shenandoah offense (to use 
a convenient phrase), and the other group charging the Wilkes-Barre 
offense. In thèse 12 counts Kulp and Stevens were indicted jointly; 
in the remaining 4 Kulp alone was indicted, being charged therein 
with an independent offense under the same statute, committed on 
différent dates, with a différent woman, and in connection with différ- 
ent inter State journeys. When the case was called for trial Kulp 
moved to quash the indictment for misjoinder of offenses, and ex- 
cepted to the court's refusai of this motion. The question thus raised 
would need considération (see McElroy v. United States, 164 U. S. 
76, 17 Sup. Ct. 31, 41 L. Ed. 355), if it were not for the facts that the 
government did not offer a word of testimony to support the last four 
counts, and assented to their dismissal by the court on Kulp's motion 
before he was required to proceed with his défense. It is clear, there- 
fore, that he suffered no harm by the refusai to quash, and we need 
not consider this objection further. 

He was convicted on the first, second, ninth, and tenth counts, ail 
relating to the Wilkes-Barre offense, and his principal contention now 
is that the judgment ought to hâve been arrested, because there was 
no évidence — or practically none — to prove that the offense was com- 
mitted in the Middle District. But the assertion is not founded in 
fact. We hâve carefully examined the whole record on this subject, 
and we find without difficulty that direct and positive évidence was 
given in support of each count on which he was convicted. The first 
two counts charge him with having caused to be transported, and with 
having aided and assisted in obtaining transportation for, and in trans- 
porting, in Interstate commerce, two women for the purpose of prosti- 
tution ; and the ninth and tenth counts charge him with causing thèse 
women to be persuaded, induced, etc., to go as passengers in interstate 
commerce for the same purpose. There is no doubt, and indeed there 
is no déniai, that he furnished the transportation for both girls, and 
there was évidence (although it was conflicting) from which the jury 
might find the fact of persuasion. Both acts were donc — if done at 
ail — within the Middle District of Pennsylvania, and the verdict estab- 
lishes thèse facts in f avor of the çovernment. 

[2] Sufficient évidence also was offered to prove his then existing 
intention and purpose, and it was not necessary that the words and 
the acts indicating such intention and purpose should hâve .been said 
and done within a particular geographical area. Acts done and déclara- 
tions made afterward and elsewhere might be- relevant to throw light 
upon the state of his mind and his will while he was furnishing the 
transportation and persuading the girls to take the interstate joumey 
in question. The learned judge submitted the évidence upon this sub- 
ject to the jury with proper instructions. 
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[3] The remaining assignments need little discussion. Complaint is 
made, because the court did not continue the case after the government 
had asked the following questions upon Kulp's cross-examination : 

"Q. îou were at one time a sort of détective, I belleve, about Wilkes-Barre? 
A. ïes, sir. Q. Your license was revoked, was it notî" 

This question was objected to on the ground that a Pennsylvania 
statute, passed March 15, 1911 (P. L. 20) provides (with certain ex- 
ceptions) that no person charged with a crime and called as a witness 
in his own behalf shall be asked — or, if asked, shall be required to an- 
swer — any question tending to show that he has been of bad character 
or réputation. The trial judge sustained the objection, and the défend- 
ant was not required to answer, but the objection was coupled with 
a motion that a juror be withdrawn and the case continued; the 
ground being that the question itself was improper, and might do harm 
in the minds of the jury. This motion was refused, but we see noth- 
ing in the refusai of which the défendant has any good reason to com- 
plain. The trial judge was not obliged to withdraw a juror, and prop- 
erly exercised his discrétion in refusing; as Kulp had not been com- 
pelled to answer the question, he had received the full protection of 
the statute. For the purposes of this case we assume (but without 
deciding) that the statute appHes to practice in the fédéral courts. 

[4] He also complains that during the government's closing argu- 
ment to the jury the United States attorney said, and the court re- 
fused to sustain an objection thereto : 

"If you believe that — namely, that the testimony of Mr. Kulp, an interested 
wituess in the case, should be believed in préférence to the testimony of Mrs. 
Phillips, Tom Phillips, and thèse two girls — the governinent might as well go 
ont of business, might as well not attempt to try such cases." 

And it is further assigned for error, that the United States attorney 
said also in the course of the same address : 

"Mr. Stevens Isn't ail he ought to be by a great deal, but he has entered a 
plea of guilty and he will be punished." 

Neither remark seems offensive; but, upon objection to the last, the 
court required the government to quaHfy it, and this was donc as fol- 
lows: 

"I expect he will be punished when he comes up before the court. That is 
something I hâve notliing to do witli. I am assuniing he will be, and of course 
no oue can give this man freedom escepting tlie court." 

We see nothing inflammatory in either of thèse remarks. Both 
statements were within the limit of fair and vigorous argument, and 
we would be slow to hold that they vitiated the trial when the learned 
judge did not even require them to be withdrawn, and did not regard 
them as important enough to call for any other interférence on his 
part than is shown above. No abuse of discrétion appears in what took 
place on either occasion. 

[5] And, finally, we see no error in the following instruction con- 
cerning reasonable doubt : 

"When I say reasonable doubt I mean a doubt which would be ralsed in 
the minds of reasonable men by the évidence in the case, and wliich will re- 
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quire évidence to remove, and not a doubt ralsed by some whim, caprice, or 
préjudice on the part of any of the jurors." 

[6, 7] The seventh assignment complains of the court for refusing 
a new ti:ial on the ground of after-discovered évidence, and Mattox 
V. U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917, is cited in 
support of the assignment. The case does not apply. There the trial 
judge excluded the affidavits, and, as he had not considered them at 
ail, the Suprême Court did consider them on appeal. But hère the af- 
fidavits were considered by Judge Thompson, and were held to be in- 
sufficient. We cannot review^ this action, and manifestly we cannot be 
influenced by other affidavits that were made several months after the 
sentence, and were handed to us on the argument of this writ. 

The défendant had a f air trial, and we discover no error that would 
justify us in disturbing the verdict. 

The judgment is affirmed. 



BOLTON-PRATT 00. t. CHESTER. 

(Circuit Court of Appeals, Sixtli Circuit. February 3, 1914.) 

No. 2548. 

1. Masteb and Seevant (§§ 286, 289*) — Négligence (§ 136*) — Actions foe 

Injuries — Questions foe Jubt. 

In an employé's action for injuries eaused by sacks of cernent falling 
on tiim f rom a pile from whlcli shortly before lie had taken several sacks, 
évidence held to make questions for the jury as to tlie einployer's négli- 
gence in the manner of piling the sacks and in failing to properly in- 
spect the pile to détermine its safety, as to the employé's contributory 
négligence, and, if he was négligent, as to whether his négligence was 
slight in comparlson vrith that of the employer. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036, 1042, 1044, 1046-1050, 1089, 1090, 
1092-1132; Dec. Dig. §§ 286, 289;* Négligence, Cent. Dig. §§ 2T7-353; 
Dec. Dig. I 136.*] 

2. Tbial (§ 139*) — Motions foe Peeemptoey Instruction. 

A pereinptory instruction for défendant is properly refused unless uppn 
a survey of the whole évidence, and givlng effect to every inference to 
be fairly and reasonably draven therefrom, the case is palpably for de- 
fendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338- 
341, 365 ; Dec. Dig. § 139.*] 

3. Pleading (§ 406*) — Waiveb op Objections by Answebing and Going to 

Teial. 

Where défendant, without objecting to plalntifC's pleadlngs, answered 
and went to trial, it walved ail objections tbereto on the ground of in- 
deflniteness and uncertalnty and might not complain of the admission 
of évidence, though the pétition laid the foundation therefor somewhat 
indefiuitely. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§■ 1355-1359, 1361- 
1365, 1367-1374, 1386; Dec. Dig. § 406.*] 

4. Masteb and Servant (§ 293*) — Instructions— Conformity to Evidence. 

In an employé's action for injuries eaused by sacks of cernent falling 
on hini from a pile of such sacks, though plaintifl: oiïered no évidence as 

*For other cases see same topic & i numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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to defendant's Inspection of tlie plie, where défendant voluntarily dld 
offer such évidence, the court properly chargea as to defendant's duty to 
inspect the pile for the purpose of determlning its safety. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 1148- 
11B6, 1158-1160 ; Dec. Dig. § 293.*] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; William L. Day, Judge. 

Action by Joseph Chester against the Bolton-Pratt Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Howell, Roberts & Duncan, of Cleveland, Ohio, for plaintiff in er- 
ror. 

R. B. & A. G. Newcomb, of Cleveland, Ohio, for défendant in er- 
ror. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. Judgment having been entered for $5,000 
en the verdict returned in favor of the défendant in error (hereinafter 
called the plaintiff), the plaintiff in error (hereinafter called the de- 
fendant) prosecuted error to secure its reversai. The case is now 
for décision. 

The case was tried under the act of April 30, 1910 (101 Ohio h- 
195), section 6245—1 of which provides that contributory négligence 
on the part of an employé shall not bar a recovery where his contribu- 
tory négligence is slight and the négligence of the employer is gross 
in comparison, but that the damages shall be diminished by the jury 
in proportion to the amount of négligence attributable to the employé ; 
and that ail questions of négligence, contributory négligence, and as- 
sumption of risk, shall be for the jury under the instruction of the 
court. 

[1] The disclosures most favorable to the plaintiff appearing on 
the record are sufficiently stated as follows: The sacks of cernent," 
some of vi'hich, weighing 90 pounds each, fell upon and injured the 
plaintiff, had been piled or corded about two weeks prior to the acci- 
dent by a servant experienced in work of that character within three 
to five feet of and parallel with the reinforced concrète building then 
in process of érection, and, to tie or bind them together to secure them 
against falling, were, as is usual in such cases, so placed that about 
the half of each sack of the several layers (except the first) overlapped 
the sack beneath. As the sacks were not entirely filled with the soft 
and yielding material, the binding effect was heightened by each over- 
lapping sack fitting over and depressing the one beneath, in which de- 
pression the overlying sack rested. When thus properly stacked, the 
pile is not liable to fall from the removal of sacks, if they be removed, 
as is customary, layer by layer, beginning at the top, unless its condi- 
tion has been in some manner so disturbed as to throw it out of plumb. 
The pile was about 14 feet long, about 4 to 5 feet wide, and from 
5 to 8 feet high, and for protection from the weather was covered with 
tarpaulin or canvas, which, where the ground was level, was weighted 

•For otlior cases see same topio & § numeek In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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down with bricks. In the basement of the "building close to the wall 
nearest the sacks were a cortcrete mixer and hoisting engine used to 
mix and lift the concrète to the upper portions of the building, the 
opération of which quite noticeably jarred the building and less per- 
ceptibly the adjoining ground. The jarring of the ground will cause 
sacks, placed as those in question were, to settle and the cément to 
creep or shift towards their ends. The pile will consequently become 
weakened and liable to fall, if it was originally out of plumb or is 
put so by the settling, or if the sacks on account of being poorly tied 
are opened by the increased pressure of the settling cément, thereby 
permitting it to escape and the pile to incline or shift. About an hour 
before the accident occurred the defendant's superintendent found 
the tarpaulin off of one corner of the pile and replaced it. The pile 
then appeared to be "ail right," but he did not test it to détermine its 
condition or to know whether it had shifted or not. It was raining 
then, and also at the time the plaintiff was injured. The plaintiff, who 
was a carpenter and as such had been employed by the défendant for 
about three months in building wooden forms to receive the concrète 
and was wholly inexperienced in the handling of cernent and was given 
no instructions in that respect by the défendant, was directed by its 
superintendent to assist the laborers who were engaged in carrying 
sacks to the workman who was emptying them into the concrète mixer, 
and also to pile and count empty sacks. Neither he nor his fellow 
workmen threw back the canvas covering f rom the north end of the 
pile from which the removal of the sacks was in progress. After car- 
rying a couple of sacks to the mixer, which was about two feet to the 
north and four feet distant adjoining the building, he began to count 
empty sacks which lay between the building and the stack of cernent 
about midway from its ends. While thus engaged, with his back 
turned toward the corded sacks, a iiumber of them fell upon and 
bruised him, inflicting a severe, disabling;, and permanent injury to 
his right knee in particular. The defendant's witness Green testified 
in chief that the plaintiff pulled the sacks which he carried to the 
mixer from "the bottom line right under the canvas," the efïect of 
which would be to cause the pile to incline and endanger its falling, 
but on cross-examination he stated that the plaintiff removed the sacks 
"right off of the pile where they (the other workmen) left ofï" ; i. e., 
from the top layer of the pile. He further testified that he called to 
the plaintilï to take the sacks from the top and not from the bottom, 
but the machinery made a' "lot" of noise when running and no one 
heard any warning given. 

The only charges of négligence that need be noticed are : (1) That 
the défendant did not exercise due care to furnish plaintiff a reasona- 
bly saf e place in which to work, in that the sacks were not so stacked 
as to prevent slipping or as to allow for the shifting of the cément in 
them and of the pile itself ; and (2) that the défendant failed duly 
and properly to inspect the pile to détermine its safety. 

[Z] The contention that the trial court erred in its refusai to direct 
a verdict on the defendant's motion interposed at the conclusion of 
ail the évidence is not well founded. It was required to withhold a 
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peremptory instruction to the jury unless upon a survey of tHe whole 
évidence, and giving effect to every inference to be fairly and reason- 
ably drawn from it, the case was palpably for the défendant. Trav- 
elers' Ins. Ce. v. Randolph, 78 Fed. 754, 24 C. C. A. 305 (C. C. A. 
6) ; Worthington v. Elmer, 207 Fed. 306, 125 C. C. A. 50 (C. C. A. 6). 
There was évidence from which the jury might reasonably conclude 
that the défendant was neghgent as charged in the two respects above 
mentioned. Although the manner of piHng was such as is usual, and 
the sacks, if properly stacked and not disturbed, were not liable to fall, 
the effect of the tremor induced during working hours by the opéra- 
tion of the machinery within the building was such as would cause 
the cernent to creep towards their ends and the entire pile to settle 
and topple over, if it was not originally plumb, or if it was put out of 
plumb, as it was liable to be, by the creeping and settling processes. 
The plaihtiff's failure to throw back the canvas before removing the 
sacks, which would hâve enabled him to see the condition of the pile, 
might very properly be attributed to his désire to protect it from the 
falling rain, and to a belief induced by the example of his fellow work- 
men and the want of instruction that due care for his safety did not 
require such precautionary act. The court in ruling on the motion 
was required to take the view, and the jury was at liberty to adopt 
it, that he removed the sacks from the same portion of the pile and in 
the same manner as did his fellowworkers, both of whom proceeded 
in what the defendant's witnesses deem a safe way. It does not ap- 
pear that the removal of the sacks from the bottom of the pile at its 
north end, if they were thus removed, endangered its falling at a point 
near its middle, opposite which the plaintiff was working. There had 
been no inspection of the pile since it had been erected, unless the su- 
perintendent's observation, at the time he placed the covering over its 
corner to protect it from the falling rain, constituted such; but as 
the covering reached to the ground where level, and as there is noth- 
ing to show on which corner it was replaced, or how much of the 
pile he observed or could observe, or that he tarried in the rain to 
détermine by an examination its stability or weakness either as an en- 
tirety or at the point from which the sacks fell upon the plaintiff, it 
was for the jury to say, and it might well conclude, that what under 
the circumstances the superintendent observed could not be fairly en- 
titled an inspection, or that if it should be thus entitled was not such 
a reasonable and sufficient inspection as, in view of the disturbing in- 
fluence of the machinery and the hidden condition of the sacks, due 
care required. Felton v. Bullard, 94 Fed. 781, 37 C. C. A. 1 (C. C. 
A. 6). Considering the conflicting character of Green's évidence, it 
was also for the jury and not for the court to say whether the plain- 
tiff took the sacks from the top of the canvas covered pile, as the other 
workmen did, or from the bottom. A finding that he took them from 
the top layer would wholly exonerate him from the charge of négli- 
gence. If it found that he took them from the bottom, it would still 
hâve to détermine whether or not the danger resulting from their re- 
moval from that place was so obvions to a person inexperienced and 
uninstructed as the plaintiff was that he could and should hâve seen 
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and appreciated the hazard to which he was exposing himself and the 
liability of the middle portion of the pile to fall, and whether or net, 
if both were guilty of négligence, his négligence was slight and that 
of the défendant in comparison was gross. The jury's finding of nég- 
ligence on the part of the défendant is sufïiciently sustained by the 
évidence. If it found the plaintiff guilty of contributory négligence 
at ail, it necessarily found that his négligence was slight and that of 
the défendant in comparison was gross. McMyler Mfg. Co. v. Mehnke, 
209 Fed. 5, 126 C. C. A. 147 (C C. A. 6). 

[3] Error is assigned to the admission of évidence that the opéra- 
tion of the concrète mixer and hoisting engine caused the building and 
adjacent ground so to vibrate as to induce the creeping and settle- 
tnent of the cément and thus to render the sacks liable to fall. The 
pétition lays somewhat indefinitely the foundation for the admission 
of such évidence, but, as the défendant without objecting to the plain- 
tifif's pleadings answered and went to trial, it waived ail objections 
thereto on the ground of indefiniteness and uncertainty, and may net 
now complain that the évidence should hâve been excluded. 6 Ency. 
PI. & Pr. 283; Burley v. German-American Bank, 111 U. S. 216, 4 
Sup. Ct. 341, 28 h. Ed. 406. 

[4] Nor did the court err in charging the jury as to the defendant's 
duty of inspecting the pile of sacks. Although the plaintiff, on whom 
rested the burden of proving négligence as regards ijispection, offered 
no évidence touching the same, the défendant voluntarily did so, and 
it thereby became the court's duty properly to instruct the jury on that 
subject. 

Other errors are assigned, but none of them are well taken or need 
be considered. We find no error in the record. The judgment of the 
trial court is affîrmed. 



SOUTH MEMPHIS LAND CO. v. McLEAN HAEDWOOD LUMBBR CO. 

(Circuit Court of Appeals, Sixth Circuit. February 3, 1914.) 

No. 2402. 

Il Damages (| 175*) — Bbeach of Contract— Evidence. 

In an action for breach of a contract to secure a belt Une rallroad con- 
nection leadlng to plaintifï's sawmlll and lumber plant, évidence tliat 
the Ruccessful opération ôf tlie plant during Its 6 years' opération by 
plaintiff liad been seriously impaired by lack of sucli connection was 
admissible in connection with other proof that, because of lack of such 
connection, it had been unable to secure sutlicient logs so that the plant, 
which would normally eut 20,000,000 feet annually, was only able to eut 
less than 9,000,000 feet. 

[Ed. Note. — For other cases, see Damages, Cent Dig. fS 4C9-471; Dec. 
Dig. § 175.*] 

2. Contracts (§ 349*) — Doctimentakt Proof— Lettees. 

In an action for breach of contract to secure for plaintiff a belt Une 
railroad connection which plaintiff claimed had seriously handicapped its 
business, correspondence between plaintiff and railroad représentatives, 
relating largely to shipments over the Unes of two différent railroads, 
mostly since the commencement of the suit, pertaining to plaintifC's reg; 

*For other cases see game topic & i numbbb In Dec. & Am. Digs. 1907 to date, & Re^'r Indexiu 
210 F.— 17 
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ular dally business, and containing complalnts about the service, were 
admissible to show that complalnts were made, though they were, not 
évidence that the facts stated thereln were true, or that the complalnts 
were justified. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1096, 1781- 
1784, 1788-1798, 1809, 1811-1814, 1817, 1818 ; Dec. Dig. § 349.*] 

3. Appeal and Ebbor (§ 1050*) — Eulings on Evidence— Préjudice. 

Where, In an action for breach of a contract to furnlsh a belt Une con- 
nection with plalntiff's plant, there was oral testlmony concernlng de- 
lays and inconvenlence to plalntiff in niaklng both in and ont shipments, 
défendant was not prejudlced by the admission of certain correspondenee 
between plaintlfC and certain railroad représentatives, containing com- 
plalnts concernlng the service. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §| 1068, 
1069, 4153-4157, 4166 ; Dec. Dig. § 1050.*] 

4. Appeal and Ebkob (§ 1051*) — Revibw— Préjudice— Cross-Examination. 

Where, in an action for breach of a contract to furnlsh plalntiff belt 
Une railroad connection, there was évidence of the entire number of cars 
of logs shipped over two rallroads up to two or three months prior to 
the second trial of the action, the average amount of lumber eut each 
year, and the proportion of logs brought In over such roads as compared 
to the total In-shipments, also the average amount of lumber carrled per 
car, défendant was not prejudlced by the court's refusai to permit plaln- 
tiff's manager to be cross-examined as to the number of cars which the 
rallroads spedfied handled for plalntiff, lu order to show that the com- 
plalnts made by plaintifC to the représentatives of the roads were in- 
finitésimal In comparison with the volume of business done. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4161- 
4170 ; Dec. Dig. § 1051.*] 

5. Appeal and Ebror (§ 1051*) — Revibw— Exclusion op Testimont- Préju- 

dice. 

Where, in an action for breach of a contract to provlde belt Une rail- 
road connection for plalntiff's plant, it was not dlsputed that the belt 
Une railroad was ready to bulld the connection and had been prevented 
only by Injunction, and that the connection would be bullt as soon as the 
railroad company was authorlzed, défendant was not prejudlced by the 
exclusion of testlmony that the railroad company was actively engaged In 
building Its Une Into a street from which a connection with plalntiff's 
plant would be construeted," etc. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4161- 
4170 ; Dec. Dig. § 1051.*] 

6. Damages (§ 140*) — Exclusiveness— Contracts— Breach. 

Where shortly after défendant had agreed to furnlsh belt Une railroad 
connection for plalntiff's plant the railroad company was enjoined from 
constructing its Une over the riglit of way of another railroad, and was 
thereby prevented from furnlshing the connection of which plalntiff was 
deprlved for 8 years, during which the capaclty of this plant was ma- 
terlally decreased, and it suffered great inconvenlence with référence to 
both in and out shipments, a verdict awardlng plalntiff $17,500 was not 
excessive on its face, because it appeared that ihe injunction had been ul- 
timately dissolved, and that the connection would shortly be construeted. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 404, 405 ; Dec. 
Dig. § 140.*] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 
Action by the McLean Hardwood Lumber Company against the 

*For other cases see sajne topic & § NUiiBEE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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South Memphis Land Company. Judgment for plaintifï for $17,500, 
and défendant brings errer. Affirmed. 
See, also, 179 Fed. 417, 102 C. C. A. 563. 

Luke E. Wright and K. D. McKellar, both of Memphis, Tenn., for 
plaintifï in error. 

T. K. Riddick, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

KNAPPEN, Circuit Judge. Plaintiflf, who is défendant in error 
hère, sued to recover damages for breach of defendant's agreement, 
to secure, by February 1, 1906, to plaintiff's sawmill plant in Mempîiis, 
Tenn. (the site for which was contemporaneously purchased from de- 
fendant), a track connection with the Union Railway, which was a belt 
line. The breach is not denied. Défendant had negotiated with the 
Union Railway Company a contract, afterwards executed, for the 
construction by the latter of its main track upon defendant's land, in- 
cluding the locating of the line upon Railroad avenue, adjacent to 
plaintiff's sawmill site, as well as the construction, on defendant's re- 
quest, of spur tracks from the main line to any industry located on 
defendant's tract (which would include' plaintiff's site) — 

"provided the business to be obtained by the railway company by the con- 
struction of such spur tracks wlU be sufficient in the opinion of the managing 
offlcer of said railway company." 

The défense, among others, was made that the Union Railway Com- 
pany was ready, within the time provided by defendant's contract sued 
on, to make the connection, but was prevented therefrom by a tem- 
porary injunction issued from the equity side of the court below at 
the suit of the Illinois Central Railroad Company, forbidding the Belt 
Line to cross the Illinois Central tracks at grade. At the time of the 
first trial the injunction suit had not been heard upon its merits, and 
the temporary injunction was still in force. The trial court rejected 
the défense stated, and permitted recovery of verdict and judgment 
for plaintifï, the measure of damages adopted being the différence be- 
tween the value of the sawmill plant with and without the guaranteed 
Belt Eine connection. This court sustained the action of the trial court 
in rejecting the défense referred to, and approved generally the meas- 
ure of damages adopted, holding that the jury was not required to 
take into account the contingency of defendant's ultimate compliance 
with its agreement, for the reason that plaintifï was suing for and 
was allowed to recover damages once for ail, and the judgment in 
plaintifï's favor would thus efïectually relieve défendant from fur- 
ther liability under its guaranty. We thought, however, that the jury 
should take into account the contingency of plaintifï's being able, in- 
dependently of the defendant's agency, to obtain the desired connec- 
tion; and, because we thought the jury might bave understood from 
the charge that they were not to take that contingency into account, 
and for this reason alone, we reversed the judgment and directed a 
new trial (see 179 Fed. 417, 102 C. C. A. 563, where the material facts 
are fully stated). The last trial was confined to the question of dam- 
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âges. Plaintiff recovered verdict and judgment for $17,500. The 
charge is not criticized ; the errors presented relate only to the admis- 
sion and rejection of testimony. After the last trial of the instant 
case, the district court rendered final decree in the injunction proceed- 
ing, perpetually enjoining the Union Railway Company from crossing 
the Illinois Central tracks at grade, permitting, however, an underpass 
upon certain conditions. This court reversed the decree of the dis- 
trict court, with instructions to dismiss the injunction bill. Union Ry. 
Co. V. Illinois Central R. R. Ce, 207 Fed. 745, 125 C. C. A. 283. 

[1] Upon the trial now under review plaintiff presented testimony 
tending to show that the successful opération of the plant had, during 
its nearly six years' expérience, been seriously impaired throuffh the 
lack of the Union Railway connection. This testimony, considered in 
connection with other proof, had a material bearing upon the value 
of the plant with and without the connection. There was testimony 
tending to show that but for this lack of connection, resulting in in- 
ability to get in sufficient logs, the plant would normally hâve eut 
about 20,000,000 fe_^t annually, instead of less than 9,000,000 accord- 
ing to actual expérience; also that there had been serious difficulties 
in making out-shipments of lumber, due to the same gênerai cause. 

[2] Plaintiff offered a bundie of correspondence between it and rail- 
road représentatives, relating largely, if not entirely, to shipments over 
the Illinois Central and the Yazoo & Mississippi Valley Railroads, 
mostly since the commencement of suit. This offer was accompanied 
by testimony that the letters pertained to the "regular daily business 
of the Company," and were written without référence to pending liti- 
gation. They were objected to because written after the breach of 
■the contract, and as incompétent because in the nature of self-serving 
déclarations, and error is assigned upon their admission. The letters 
were compétent évidence of the mère fact that coniplaints were made. 
3 Wigmore on Evidence, § 1768, p. 2274. They were not, however, 
compétent évidence of the truth of the facts stated in them (Drake 
Coal Co. V. Croze, 165 Mich. 120, 130 N. W. 355 ; Woolsey v. Haynes 
[C. C. A. 8] 165 Fed. 391, 397, 91 C. C. A. 341); and, if it fairly 
appears that they were admitted as évidence of the truth of their con- 
tents, there was technical error. We doubt if the record should be 
construed as giving the letters the effect last stated. The court ruled 
that "they could only go in as showing what the reasonable situation 
or location of this mill has been," and shortly afterward spoke of the 
letters as "just [merely] complaints about the service." They were 
not mentioned in the charge, and our attention is not called to any réf- 
érence to them in the record subséquent to their admission. If de- 
fendant wished the jury instructed as to their Hmited scope and effect, 
it would hâve been proper to ask such instruction. This was not done. 

[3] But, assuming that there was technical error in admitting the 
letters, we think it uniikely that préjudice could hâve resulted, in view 
of the oral testimony, independently of the letters, concerning delays 
and inconveniences in making both in and out shipments. 

[4] Error is also assigned upon the court's refusai to permit plain- 
tifï's manager to be cross-examined as to the number of cars which 
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the Illinois Central and the Yazoo & Mississippi Valley Railroads 
handled for plaintiff, defendant's counsel urging that: 

"It shows [possibly meaning 'would show'] that the complaints are infinités- 
imal in comparlson with the volume of business done." 

It seems clear that the refusai was nonprejudicial. The record else- 
where shows specifically the entire number of cars of logs shipped over 
thèse two roads up to two or three months before the last trial be- 
gan. The average amount of lumber eut each year also appears, as 
does also the proportion (more than eight-ninths) of logs brought in 
over the Illinois Central and the Yazoo & Mississippi Valley as com- 
pared to the total in-shipments, also the average amount of lumber 
carried per car. There seems fair room for implication that the logs 
shipped in over thèse two roads were in large part, at least, shipped 
out over the same roads in the form of lumber. Thèse facts would 
seem to afïord substantial data for the desired comparison. 

[5] Complaint is made of the exclusion of testimony proffered in 
mitigation of damages, tending, as claimed, to show that the connection 
in question would soon be made. This ofEered testimony included: 
(a) That of defendant's président, to the effect that the Union Rail- 
way Company was actively engaged in building its Une into Railroad 
avenue, in accordance with its contract with défendant, when the for- 
mer was enjoined from crossing; (b) that of the Union Railway Com- 
pany's président, to the effect that that company was willing and able 
to build its line into plaintiff's plant whenever allowed to do so ; and 
(c) the complète record in the injunction proceeding, including testi- 
mony and final decree. 

We think thèse exclusions were not prejudicial. The readiness of 
the Union Railway to build its line, and the fact that it was prevented 
only by the injunction, do not seem to hâve been disputed, and in- 
deed seem to hâve been either asserted or taken for granted by both 
parties. Defendant's manager testified, without objection, that the 
Union Railway's "steel crossings * * * hâve been on the ground 
three years ready to be put in" ; and plaintiff's manager testified that 
defendant's président assured him that as soon as certain expense con- 
nected with the crossing was settled the Union Railway would come 
across. If the decree in the injunction suit had any reasonable ten- 
dency to show a probability that an underpass at least would be built 
under the terms of that decree, the tendency was remote, for the Un- 
ion Railway might or might not accept the permission to so build. 
The proposed testimony of the Union Railway's président added noth- 
ing of substantial value to what was already in, for it scarcely amount- 
ed to more than an assertion that that company was prepared to carry 
out its contract with défendant, and compliance therewith was not only 
to be presumed, but readiness to comply does not seem to hâve been 
actually controverted. We say this because it was naturally to be as- 
sumed that the Union Railway, once allowed to enter Railroad avenue, 
would immediately build a spur to as prominent a shipping plant as is 
plaintiff's. 

[6| It is strongly urged that the record shows on its face that an 
unjust resuit has been reached, that but for the erroneous issue and 
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continuance of the injunction, with which défendant was not connect- 
ed, and for which it was not responsible, its contract with plaintifï 
would hâve been fulfilled, and that it has thus been subjected to dam- 
ages whose excessiveness specially appears by the final disposition of 
the injunction proceedings, which makes probable an early supplying 
of the connection contracted for. But plaintifï has already been de- 
prived of the connection for nearly eight years ; and it cannot right- 
fully be said that there was not substantial évidence sustainîng the ver- 
dict, even on the assumption of but eight years' deprivation. While 
défendant is without moral fault with respect to this delay, plaintif? 
is equally innocent ; and it need not be said that, as between the par- 
ties before us, contract rights and liabilities must govem. The dis- 
cussion contained in our previous opinion would seem to render fur- 
ther élaboration unnecessary. While we hâve not discussed ail the'er- 
rors assigned, we hâve carefully considered them ail, and are of opin- 
ion that no error has been committed to defendant's préjudice. 

The judgment of the district court is accordingly affirmed, with 
costs. 



THE LAOKAWANNA. 

(Circuit Court of Apijeals, Second Circuit. December 9, 1913.) 

No. 33. 

Collision (§ 42*) — Liabilitt— Défense of "Inévitable Accident"— Suffi- 
ciBNCY OF Evidence. 

To exonerate a vessel from llability for a collision concedeclly due to 
her Improper movenients, on the ground of inévitable accident, where 
the real cause of such movemeuts is not shown, she must elimlnate lla- 
bility for ail possible causes by showing as to each of them that it could 
not hâve been prevented by the proper exercise of reasonable care, and, 
vfhere Important wltnesses and évidence are not producd and the omis- 
sion is not satisfactorily accounted for, the showing cannot be held suffl- 
cient 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 42; Dec. Dlg. 
§ 42.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3571-3573.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, dismissing a libel. The action 
was brought by the owner of the barge Chieftain, which was injured 
by collision with respondent's steamship Lackawanna. The opinion of 
the District Judge will be found in 201 Fed. 773. 

H. D. Goulder and O. D. Duncan, both of Cleveland, Ohio (Goulder, 
Day, White & Garry, of Cleveland, Ohio, of counsel), for appellant. 

Brown, Ely & Richards, of Bufïalo, N. Y. (Harvey L,. Erown, of 
Buffalo, N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•Xfor other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. The collision occurred September 18, 
1909, about 11:15 a. m., near the head of the St. Clair river. The 
steamer Shenandoah was bound up, having two barges in tow, tandem 
on hawsers ; the Chief tain being the first in order. The steamer Lack- 
awanna, unincumbered, was bound down. Near the rapids at the up- 
per end of the river she blew a passing signal of two blasts to the 
Shenandoah, which the latter answered with two blasts. Both steam- 
ers continued on their courses and passed starboard to starboard at 
a distance of from 100 feet to 200 feet. As the Lackawanna's stem 
was about clearing the stern of the Shenandoah, she suddenly deviated 
from her straight course and without warning or apparent cause sheer- 
ed sharply and broadly over to her starboard into the line between 
the Shenandoah and Chieftain. She broke the line and, continuing 
on through the gap, struck her port side on the Chieftain's stem at 
a point about one-third of the Lackawanna from forward. Further 
détails will be found in Judge Hazel's opinon. 

A point is made in the respondent's brief that the Chieftain was in 
f ault for not casting off her towing line ; but httle is said in support of 
it, and we think it without merit. The main défense set up is "in- 
évitable accident." 

Immediately after the accident the master and chief engineer of 
the Lackawanna went to the inclosed room where the steam-steering 
apparatus was located. That apparatus consisted, in part, of a drum 
around which a chain played. The chain led downward from the 
drum to a space within an open métal f ramework fastened to the deck, 
and there engaged with two sheaves, which were mounted on an idler 
shaft. The ends of the idler shaft were countersunk % of an inch 
into the under part of the frame; said ends being eut down on their 
engagement-side to a flat surface so as to engage horizontally with the 
frame. Pull from the chains brought the idler shaft against the frame 
and was resisted by the latter. The ends of the idler shaft were kept 
in place by two métal straps or caps, one at each end, which were 
bolted to the frame by %-inch tap-bolts each IY2 inches long; each 
cap was held by one tap-bolt on each side of the shaft. When there 
was no pressure from the chain holding the idler shaft against the 
frame, the caps were calculated to support the weight of shaft and 
sheaves (about 400 pounds) and hold the shaft from dropping out of 
place. When the steam-steering room was examined after the acci- 
dent, it was found that two tap-bolts were gone entirely ; no one ap- 
parently ever saw or found them. Thèse were located one at the^f or- 
ward end of one cap, the other at the rear end of the other cap. Of the 
other two bolts, one was bent, the other "burred" or stretched, and 
the two caps were depending from them. This evidently had allowed 
the idler shaft to escape from its countersunk recess, and it had appar- 
ently turned sideways s'ufficiently to rise through the open f ramework 
and was, with the sheaves, jammed by the chain against the drum. Of 
course, in such a condition the steam-steering apparatus was out of 
commission. For further détails of the évidence as to method of 
construction and prior history of the apparatus, its inspection, and 
expérience, référence may be had to the opinion of the District Judge. 
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Concededly the Lackawanna violated the ruies of the road, navi- 
gated improperly, and by lier erratic movements caused the collision. 
Therefore, since the Chieftain was free from fault, the Lackawanna 
is to be held solely responsible for the collision. The law allows her 
to relieve herself (if she can) of that responsibility by proving that the 
accident was inévitable in the technical admiralty sensé. That is, that 
it was of such a sort that it would not hâve been prevented by the use 
of that degree of reasonable care and attention which the situation 
demanded.. The burden, of course, is heavily upon the vessel assert- 
ing such a défense. Sometimes it is established by showing what was 
the real cause of the accident (in a case like this the real cause of the 
erratic movements) and further showing that such cause 'became effi- 
cient without any négligence on the part of the ship. The respondent 
does not contend that it has shown the real cause of the accident. 

The défense of inévitable accident has, in some cases, been held to 
be established, even when the real cause is not definitely ascertained. 
In ail such causes, however, ail possible causes bave been exhaustively 
covered, and it has been shown, as to each and ail of them, that the 
proper exercise of reasonable care by owner, master, ofifîcers, and 
crew would not hâve avoided them. 

In the cause at bar the proof relied upon to eliminate liability by 
covering ail possible causes is not satisfactory, byTeason of the ab- 
sence of two material instruments of évidence ; their absence not being, 
as we think, satisfactorily accountcd for. The "possible causes" to be 
accounted for are not the "possible causes" of the jamming of the 
idler shaft, but the "possible causes" of the Lackawanna's sudden and 
very broad sheer to starboard. Her wheelsman, manifestly an impor- 
tant witness as to ail courses, is not produced. He was with the ship 
a short time after the accident; there is nothing to excuse bis nonpro- 
duction except that it is not novi? known ■ where he is. There is noth- 
ing to show that he was ever asked to make any statement, or that any 
effort was ever made to secure bis attendance at the trial, or to keep 
track of his address, or learn from him, while he was yet with the ship, 
what means might be availed of to reachhim. Of course, if steps had 
been taken at the proper time to keep track of him, and he had nev- 
ertheless disappeared, or perhaps died, sufficient excuse ■ for his non- 
production would be made out. But he is so important a witness that 
something should bave been done to secure him, if possible. The only 
witness as to helm movements is the master. He says that as his 
stern was a little bit past or about even with the Shenandoah's stern 
he ofdered "starboard some"; that the wheelsman repeated the order 
and then told him he could not move the wheel ; that witness looked 
andi'saw the wheelsman could not move the wheel; and that there was 
"a little bit port-wheel on the beat at the time." Immediately after 
came the broad sheer of the Lackawaima to starboard. Her steering 
chain led straight, as is the practice in océan steamers, which require 
the wheel to be turned in the sanie direction the bow is to take. If the 
gcar broke down with the wheel a little to port, we cannot see why 
a violent sheer to starboard followed. We are not told whether the 
rudder was loose or what caused the steering gear to break j down. 
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It may hâve been the resuit of a def ect in the steering engine or of the 
steersman's négligent liandling of the vvheel. Thèse are among the 
possible causes which are not eliminated. 

Moreover, another pièce of évidence is not forthcoming, and its ab- 
sence is not satisfactorily, or indeed at ail, explained. Immediately 
after the accident and the breakdown of the steering apparatus, the 
master ordered ail things kept in statu quo until the insurance repré- 
sentative could • see them. We hâve not the testimony of what that 
représentative saw, whén he did corne. Two bolts had corne out of 
the retaining straps, and were not seen when the engineer went to the 
room immediately after the accident. Two others were still in place, 
one burred, the other bent. Thèse were removed by the ship's oiïïcer. 
It might be supposed that they would be needed on the trial ; but they 
hâve disappeared ; no effort seems to hâve been made to préserve them. 
Respondent's expert witness (a construction engineer) said that if the 
bolts were présent and shown to him he "thought he could probably 
tell what caused the boit to come away." 

In this condition of the proof we do not think it can be found that ail 
possible causes hâve been enumerated and satisfactorily accounted for. 

The decree is reversed with costs of appeal, and cause remanded with 
instructions to decree in conformity with this opinion. 



BEACH FEONT HOTEL CO. v. SOOT. 

(Circuit Court of Appeals, Thlrd Circuit. Deeember 23, 1913. Rehearing De- 
nled February 24, 1914.) 

No. 1603. 

Evidence (§ 382*) — Photogeaphs— Exclusion— Discbetion of Court. 

On an issue as to whetber the océan higb-tide mark crossed certain 
lots at the times when they were conveyed, the exclusion of a photo- 
graph of the locality taken six years after one conveyance and four years 
after the other, and of a government coast map made about the same 
time, was within the discrétion of the court, where the évidence as to the 
location of the high-water mark at the timè of the conveyances and aft- 
erward was conflicting, and there was no direct évidence that it was in 
the same place when the photograph was taken and the survey made as 
when the conveyances were made. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1658, 1659; 
Dec. Dig. § 382.*] 

On rehearing. Judgment affirmed. 

For former opinion, see 197 Fed. 881, 118 C. C. A. 579, 

Gilbert Collins, of Jersey City, N. ]., for plaintiff in error. 
Robert H. McCarter, of Newark, N. J., for défendant in error. 

Before GRAY and McPHERSON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. This court on writ of error affirmed 
the judgment of the court below in July, 1912. 197 Fed. 881, 118 C. 

'For otJjer cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r 'indexes 
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C. A. 579. Subsequently the court granted a pétition of the plaintifï 
in error for a rehearing, but confined it to the questions raised by the 
13th, 16th, 18th and 19th assignments of error. 

The fundamental question in this case is whether or not at the time 
of the exécution by the Océan City Association to Charles Matthews, 
under whom Richard R. Sooy, the défendant, claims, of the two deeds 
of July 26, 1880, and September 4, 1882, respectively, the ordinary 
high-water mark of the Atlantic Océan extended across and eut off 
the front of the lots in Océan City, numbered from 985 to 995, both 
inclusive, conveyed by the above deeds, and lying to the northwest of 
the northwesterly side of Atlantic Avenue. If it did not the Beach 
Front Hôtel Company, the plaintiff, was entitled to a verdict; but if 
it did the défendant was so entitled. The plaintiff, in order to sustain 
the contention that at the time of the exécution of the above two deeds 
the océan at ordinary high tide did not encroach on the lots thereby 
conveyed, or any of them, or any part thereof, made certain offers of 
proof which were rejected by the court below. The assignments now 
before us on rehearing relate to the rejection of thèse offers. 

The thirteenth assignment is founded on the refusai by the court be- 
low to permit Townsend Godf rey, a witness for the plaintiff, to answer 
the following question asked by the plaintiff's counsel, "What is the 
scène?" This inquiry had référence to a photograph taken in 1886 in 
the présence of the witness, purporting to show the configuration of 
the beach and certain buildings referred to by sundry witnesses for 
the défendant. Unless the photograph either by itself or in connection 
with the évidence in the case showed or tended to show that the Une 
of ordinary high tide did not encroach upon the lots, or any of them, 
conveyed by the Océan City Association to Matthews by the deeds 
of 1880 and 1882, the excluded question was immaterial and improper. 
The photograph was taken six years after the exécution of the first 
deed to Matthews and four years after the exécution of the second. 
Owing to the shifting nature of the beach, it is obvious that, while the 
photograph standing alone, if clear and definite on its face, might be 
évidence tending to show where with respect to the locus in quo the 
line of high water was at the time it was taken, it could afford no 
reliable évidence of the locality of that Une in 1880 or 1882. We bave 
carefuUy examined this photograph and think it fails to show, that at 
the time it was taken the hne of ordinary high tide did or did not touch 
or encroach upon the lots, or any of them ; or to what extent, if any, 
there was such encroachment or failure to encroach. The admission 
in évidence of the photograph, considered in and by itself, would hâve 
been improper on at least two grounds : First, that upon its face it is 
toc indefinite as to the locality of the line of ordinary high tide with 
respect to the lots conveyed to Matthews, and, secondly, the time it 
was taken was too remote from the exécution to Matthews of the 
deeds for such lots. The photograph, even if clear on its face, would 
hâve neither added to nor detracted from the force of the other évi- 
dence on the vital point in the. case; but would as to that point, if ad- 
mitted, bave been confusing to and calculated to mislead the jury. 
To render it material, as it would hâve been too, remote, taken alone, 
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it was necessary that it should by proper évidence hâve been shown 
to bear such relation to the physical condition of things in 1880 and 
1882 as to lend it some legitimate probative force. No one bas testi- 
fied directly that it represents the same or substantially the same con- 
ditions with respect to the locus in quo as existed six or four years 
respectively theretofore. There is testimony, it is true, tending to 
show that during certain years or times after the exécution of the deeds 
to Matthews and before the taking of the photograph, the océan sub- 
stantially encroached upon the shore, and that during that period the 
océan did not substantially recède ; and it is urged by the plaintifï that, 
if in 1886 the line of high-water mark as claimed to be shown by the 
photograph did not encroach on or touch the lots conveyed to Mat- 
thews, nmch less could it bave so encroached on or touched them in 
1880 and 1882. But the évidence on the subject was not so clear and 
uncontradicted as to make it obligatory on the court below to receive 
the photograph or to allow the question, which was excluded. There 
was conflicting évidence as to changes in the beach after 1883 and be- 
fore 1886. The contention of the plaintiff that there was either no 
change in the line of high-water mark between 1880 and 1886, or, if 
a change, that it was landward or westwardly, was not so clearly sup- 
ported by the évidence as to show an abuse of judicial discrétion in 
excluding the proposed évidence touching the photograph. Certain 
décisions hâve been referred to by the plaintiff on the subject of re- 
moteness of évidence in point of time, but they are distinguishable 
from this case, and not controlling or even persuasive hère. Judicial 
discrétion is an important factor in the détermination of objectionable 
remoteness, and we are not prepared to hold that it was abused in this 
connection. 

The sixteenth assignment is based on the refusai by the court below 
to admit in évidence a United States Government map of a survey in 
1886 of the coast line at Océan City. It shows the line of ordinary 
high tide at the time the survey was made and that it did not then en- 
croach upon any portion of the lots conveyed in 1880 and 1882 to 
Matthews. For reasons similar to most of those given in the consid- 
ération of the thirteenth assignment, the sixteenth assignment must 
be overruled. 

The eighteenth assignment is based upon the action of the court 
below in overruling an offer in évidence by the plaintiff of a certain 
newspaper advertisement in 1889, presumably published by the défend- 
ant, in which it was stated that the defendant's hôtel was at a distance 
of sixty yards from the surf; the offer having been made for the 
purpose of contradicting the défendant with respect to some of his 
testimony. Assuming that the défendant was responsible for the ad- 
vertisement, it is not at ail clear to us that it contradicts or prejudicially 
affects his testimony; and it was certainly too remote to serve either 
in and by itself, or in connection with the other proofs, as évidence of 
the location of the line of high-water mark in 1880 and 1882 with re- 
spect to the lots conveyed to Matthews in those years respectively. 
The eighteenth assignment must be overruled. 

The nineteenth assignment is founded on the refusai of the court 
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below to admit in évidence an advertisement containing a picture of 
the defendant's hôtel, published in an annual of the Océan Beach As- 
sociation in 1885, claimed by the plaintiiif to be inconsistent with a 
certain photograph taken in March, 1883, and proved by the défend- 
ant. For reasons similar or analogous to those stated with respect to 
the eighteenth assignment, the nineteenth assignment must be over- 
ruled. 

While the photograph, map, advertfeements and pictures referred 
to in the four assignments might hâve been admitted in évidence, ac- 
companied with proper instructions from the court, we are not able 
to hold that their rejection constituted an abuse of discrétion amount- 
ing to réversible error. 

The judgment below must be afhrmed, with costs, and it is so or- 
dered 



PENNSYLVANIA R. 00. v. BUCKLEY. 

(Circuit Court of Appeals, Third Circuit January 10, 1914.) 

No. 1780. 

Teial (§ 252*) — Instructions— APPLiCABitiTY to Evidence. 

In an action to recover for an injury recelved by plaintlfC while a 
passenger on défendants' railroad train by reason of the breaklng of a 
switch whicti caused the car in which she was riding to run into a switch 
track, where it came into collision with otlier cars, where it appeared 
that the breaking of the switch was due to a latent defect in the iron 
not visible on the surface ; that the switch was new, of an approved pat- 
tern, and came from a skilled maker ; and that it had been Inspected and 
tested but a few minutes before; it was error for the court, in instruct- 
Ing the jury that the liability of défendant depended on the adequacy of 
the test niade by the Inspecter, to permit them to find that it was not 
adéquate unless he tapped the parts with a hammer, where there was no 
évidence that such a test had ever been applied, or should be applied in 
railroad practice, but the only évidence on the subject tended to show 
that the test actually made was the usual and proper one. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

At Law. Action by Rose Turner Buckley against the Pennsylvania 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversed. 

Théodore Strong, of New Brunswick, N. J., for plaintifï in error. 
George M. Shipman, of Belvidere, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On January 20. 1912, thé 
plaintiff (a married woman living with her husband) was a passenger 
on a train operated by the Pennsylvania Railroad Company. The train 
was composed of an engine and four cars, and was running through a 

*B"or other cases see same topic & § numbisk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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rural part of Northern New Jersey at an ordinary speed — from 20 
to 25 miles an hour — when she was severely injured by an accident that 
took place under the following circumstançes : 

At Kent's Crossing a siding connects with the main Une. The switch 
had been manufactured by the Pennsylvania Steel Company, was of 
approved pattern, and was nearly new. The engine and one car passed 
the switch, keeping to the line ; but the three remaining cars turned 
into the siding, where they coUided with a heavy steel car. The plain- 
tiff was injured by being thrown violently against a seat. Immédiate 
examination of the switch disclosed a broken lug or crank — an incon- 
spicuous but important part of the mechanism — and disclosed, further, 
that a small latent defect existed, such as might occur in the process 
of casting. This defect was not visible on the surface of the lug, but 
showed itself on the edges of the broken métal. 

The morning was very cold, and the low température may hâve had 
something to do with the break. There can be little doubt concerning 
what took place. The vibration of the heavy engine, the latent defect, 
and perhaps also the influence of the cold, combined to break the lug 
and then to jar the points of the switch out of place, thus deflecting 
the last three cars into the siding. The plaintiff did not contend, and 
there was no évidence, that the switch had been left open. On the 
contrary, it had been inspected a few minutes before the accident; and 
the testimony of the inspecter — that he had moved the switch back- 
wards and forwards, had relocked it, and had gauged the track — was 
corroborated by the undoubted fact that the engine and the first car 
must hâve f ound the points in proper position. 

The case was carefully tried, and the jury were adequately in- 
structed upon almost every question. But the learned judge fell into 
error in one particular that was crucial. There being no doubt that 
the plaintifï was injured while she was a passenger, and that her in- 
jury was due to a defective appliance of transportation, a presumption 
of the carrier's négligence arose immediately, and required explanation. 
The explanation was offered, and in several respects it was certainly 
sufficient. It showed that the switch was new, was an approved de- 
vice, and had come from a skiUed maker. It also showed a very récent 
inspection, and, if this inspection were adéquate, if it measured up 
to the standard of care imposed upon the carrier, nothing more could 
V'e demanded. The défendant could not be held liable simply because 
an accident had been caused by a latent defect, if it had performed 
every duty imposed by law. The case turned therefore upon the ade- 
quacy of the inspection, and this was recognized by the trial judge. He 
correctly said to the jury: 

"It is a question of fact for you to say whether, under ail thèse circum- 
stançes that now confront you in the considération of this question, and that 
confronted this examiner, tester of the switch, whether upon that occasion he 
made that practical test which this high regard for the safety of passengers, 
of which I hâve spolien, required. If he did, and if ,you are satlsfied that 
he did, and are further satisfled that that lug broke either because of that 
latent defect, or because of the pressure that was exerted upon it by this loco- 
motive passing over it upon that occasion, then my charge is that you must 
flnd for the défendant, because it is not chargeable with latent defects which 
could not be observed or discovered by applying the ordinarily accepted tests." 
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But what were "the ordinarily accepted tests"? It cannot be said 
that thèse may be discovered by turning to the stock of common knowl- 
edge; the subject is one .about which a court and jury need instruc- 
tion from compétent witnesses having knowledge of the usual method, 
or of the proper method, of inspecting a svvitch. But on this matter 
the plaintiff offered no évidence whatever, while the defendant's évi- 
dence tends to prove the adequacy of the test that was actually made. 
No other information was given ; nevertheless — apparently influenced 
by the suggestion of counsel in argument — the learned judge instructed 
the jury to apply a test that had no support in the évidence; and in- 
deed he made the verdict dépend upon the présence or absence of a 
single act. He had previously used the f ollowing language : 

"Merely looklng at that lug would not disclose that kind of a defect, as you 
can very well believe. Tlie question arises, however, if It was tlie cause of the 
derailment, whether it could hâve been observed by any proper test that this 
man could hâve made on tliat occasion, such, for instance, as using a hanimer, 
tapping it with a hammer, as has been suggested in the argument hère, 
whether that would indlcate any unsoundness." 

And a few sentences afterward, in still more précise words, he went 
on to make the defendant's liability dépend altogether on the point 
whether a hammer should hâve been used. After the words "ordina- 
rily accepted tests," quoted above, he immediately added: 

"If, however, you find that that was not a proper test to maUe [that is, mov- 
ing the switch, etc.], and that the tapping of those parts with a hammer would 
hâve discovered a defect, then of course the défendant Company cannot be ab- 
solved. But if you further find that a test of that nature would not hâve re- 
vealed or disclosed that defect, then It would be absolved." 

We express no opinion about the propriety, or the severity, of such 
a standard of duty. The point hère is that the record does not con- 
tain a word of évidence to show that such a standard had ever been 
applied, or should be applied, in railroad practice; and, without évi- 
dence to that efïect, the jury should not hâve been allowed to base their 
verdict on what could only be conjecture. In our opinion this errone- 
ous instruction was of the utmost imoortance, and requires us to re- 
verse. 

We may perhaps suggest, also, that, if a second trial take place, the 
New Jersey décisions seem to lend weight to the judge's évident mis- 
givings about allowing a married woman, living with her husband, to 
recover a physician's bill as part of her damages for a personal injury 
— at ail events, unless there be affirmative évidence of her intention 
to charge her separate estate. 

The judgment is reversed, and a new venire is awarded. 



UNITED STATES V, THIRTT-SIX BOTTLES OF LONDON DEY GIN 271 

UNITED STATES v. THIETT-SIX BOTTLES OF LONDON DRY GIN et al. 

(Circuit Court of Appeals, Third Circuit. February 2, 1914.) 

No. 1772. 

Food (§ 14*) — Misbranding — ^Intbnt. 

In a prosecution for condenmation of certain alleged mlsbranded gin 
under Food and Drugs Act June 30, 1906, c. 3915, § 8, 34 Stat. 771 (U. S. 
Comp. St. Siipp. 1911, p. 1357), provlding that an article shall be deemed 
mlsbranded if It be labeled or branded so as to deceive or mlslead the 
purehaser or purport to be a foreign prodnct when it Is not so, the intent 
of the maker not to deceive is immateriul; the gist of the oiïense being 
whether the label deceives or is calculated to mislead and deceive the 
purehaser. 

[Ed. Note.— For other cases, see Food, Cent Dig. §§ 10-13 ; Dec. Dig. 
i 14.* 

What constitutes a violation of pure good régulations, see note to 
Brina v. United States, 105 0. 0. A. 559.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

Action by the United States against Thirty-Six Bottles of London 
Dry Gin ; Sir Robert Burnett & Co., claimant. From a judgment in 
favor of claimant (205 Fed. 111), the United States brings error. Re- 
versed, and nev^' trial granted. 

Walter C. Douglas, Jr., and Francis Fisher Kane, both of Philadel- 
phia, Pa., for the United States. 

John G. Johnson, of Philadelphia, Pa., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

YOUNG, District Judge. This is a proceeding by the United States 
for the condemnation of certain bottles of gin alleged to be misbranded 
in violation of the Food and Drugs Act of June 30, 1906. The eighth 
section of that act provides that an article shall be deemed to be mis- 
branded "if it be labeled or branded so as to deceive or mislead the 
purehaser or purport to be a foreign product when not so." The cause 
went to trial before a jury upon the libel and amended libel and an- 
swer thereto by Sir Robert Burnett & Co., the claimant. The libel al- 
lèges that the bottles were labeled and branded so as to purport to be 
a foreign product, whereas they were in fact a domestic product. The 
amended libel allèges that the bottles were labeled and branded so as 
to deceive and mislead purchasers thereof and to purport to be a for- 
eign product when not so. 

The assignments of error raise the single question whether or not, 
in a proceeding under the Food and Drugs Act for the condemnation 
of misbranded articles, the intent of the claimant is a necessary in- 
grédient in the détermination of the case. The learned trial judge ad- 
mitted évidence, over the government's objection, for the purpose of 
showing good faith in the branding and absence of an intention to de- 
ceive. The court also submitted the question of intent as follovvs: 

"The third question refers more partlcularly to the .second charge of the 
government. It is this: In using the label in suit, did the maker of the gin 

'Fr^r oUter cases se» same topic & i numbsb in Dec. & Am. Piga. 19l>7 to date, & Rep'r Indexes 
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intend to deceive or mîslead the purchaser by representîng the gin to be a 
foreign product, when in truth It was not a foreign product." 

Under the libel and amended libel, the sole question was whether the 
packages were so labeled and branded as to deceive and mislead the 
purchaser. This was not the question submitted to the jury, but the 
question submitted to the jury was, as we hâve seen: Did the niaker 
of the gin intend to deceive or mislead the purchaser? The court was 
in error in submitting the question of intention to the jury. The Food 
and Drugs Act nowhere requires proof of intentioji by the use of the 
words "knowingly," "willfuUy," or such like words. The language of 
section 8 (in the case of food) subsec. 2, of the act, is : 

"If it be labeled or branded so as to deceive or mislead the purchaser, or 
purport to be a foreign product when not so." 

This language clearly means if the label deceives or misleads the pur- 
chaser; if the purport of the label be that it is a foreign product when 
it is not so. This the label, and the label alone, must détermine. The 
intention of the user to deceive is of no conséquence. The act strikes 
at deceiving the public by selling them one thing when they désire to 
purchase another. As has been frequently said by courts, the pur- 
chaser has the right to choose for himself what he will purchase, and, 
when he has purchased, the right to receive that which he desires and 
not something else. It would be destructive of the act, nuUify it en- 
tirely, to allow the intent of the maker to be considered as a défense. 
We believe the decided cases sustain the principle that the intent is not 
a necessary ingrédient in the détermination of the case. 

In McDermott v. Wisconsin, 228 U. S- 115, on page 132, 33 Sup. Ct. 
431, at page 435 (57 L,. Ed. 754), it is said by Mr. Justice Day: 

"The label xipon the unsold article is in the one case the évidence of the 
shipper that he has comt)lied with the act of Cougress, vs'hile lu the other, 
by its misleading and false character, it furnishes the proof upon which the 
fédéral authorities dépend to reach and punisli the shipper and to condemn 
the gooûs. If truly labeled within the meaning of the act, his goods are im- 
mune from seizure by fédéral authority ; if the label is false or misleading 
within the terms of the law, the goods may be seized and condemned. In 
other words, the label is the means of vindication or the basis of punishment 
in determining the character of the Interstate shipment dealt with by Con- 
gress." 

It is the purchaser that is to be protected. 

"The purchaser has the right to détermine for himself which he will buy, 
and which he will receive, and which he will eat. The vendor cannot déter- 
mine that for the purchaser. He, of course, can make his arguments, but they 
should be fair and honest arguments." United States v. 100 Cases of Tepee 
Apples (D. C.) 179 Fed. 987. 

In United States v. Johnson, 221 U. S. 488, at page 497, 31 Sup. Ct. 
627, at page 628 (55 L. Ed. 823), Mr. Justice Holmes says: 

"In further confirmation, it should be noticed that, although the indlct- 
ment allèges a willful fraud, the shipment is punished by the statute if the 
article is misbranded, and that the article may be misbranded without auy 
consclous fraud at ail." 

In District of Columbia v. Lynham, 16 App. D. C. 85, it is said: 

"It is no défense for a druggist proseeuted for selling an adultéra ted drug 
in violation of the Act of Cougress February 17, ISOS (30 Statutes 24G), re- 
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lating to the adultération of food and drugs In the District of Columbia, to 
show siniply tliat he was at the time of sale * * • ignorant of the fact 
that the drug was adulterated, as he must know what he sells, or proposes to 
sell, and that it conforms to the standard prescribed by law." 

In United States v. Five Boxes of Asafoetida (D. C.) 181 Fed. 561, 
it is said by Judge Holland : 

"The article of food or drug adulterated or misbranded Is declared to be 
forfeited as an offending thiug which threatens the health of the citizen, and 
therefore subject to seizure, without regard to the acts or knowledge of the 
owners or claimants." 

For thèse reasons, the judgment must be reversed, and a new trial 
granted. 



EIEGEL V. PULLMAN CO. 

(Circuit Court of Appeals, Third Circuit. January 21, 1914.) 

No. 1 783. 

Caekiees (§ 320*) — Passengee's Action fob Injuries — Insteuctions — Con- 

FOBMITY TO PLEADINGS AND ISSUES. 

In a passenger's action for injuries caused by a door of a car swinging 
shut when he lost his balance and pla^ed his hand thereon, where the 
statement charged négligence in not properly securing and fastenlng the 
door, plaintiff testified that the door was regulated as other doors were, 
one of his witnesses testified that the fastener was one with jaws and a 
tongue that came in and held it, there was no proof, suggestion, or charge 
of négligence raising any question as to a spring-jawed catch being a 
proper kind of appliance, the court without objection or exception in re- 
sponse to a contention of plaintifC stated that it was the eompany's duty 
to secure fasteners such as were usually used and to keep them in proper 
condition for the purposes for which they were used, thus showing that, 
as the case was tried, the issue was whether the catch worked, and the 
court charged that such doors were not intended to be fastened so they 
could not be opened and closed, and that the intention was that the fasten- 
ers should hold them so as to require a vigorous pull to loosen them, and 
so that if they were pushed back hard they would fasten, a further in- 
struction that if défendant used the ordinary fasteners used to fasten 
doors of that kind, and if the fastener was in the usual condition and held 
the door as such fasteners were intended to hold doors, it had doue ail 
that the law required was not error, as. In view of the pleadings, proof, 
and course of the trial, it properly treated the fastener on that car as 
the only one involTed, and left to the jury only the issue as to whether 
the partlcular fastener was in such order as to require a vigorous pull to 
open it and a hard pull to close it. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325 ; Dec. Dig. § 
320.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Action by W. A. L. Riegel against the Pullman Company. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

Ladner & Ladner, of Philadelphia, Pa., for plaintiff in error. 
C. Andrade, Jr., of New York City, and Francis S. Cantrell, Jr., 
of Philadelphia, Pa., for défendant in error. • 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
210 F.— 18 
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Before GRAY, BUFFINGTON, and McPHERSON, ' Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case Dr. William A. L. 
Riegel, the plaintiff, brought suit against the Pullman Company in a 
State court. Later the case was removed to the court below, where the 
jury rendered a verdict for the Pullman Company. On entry of judg- 
ment thereon, plaintiff sued out this writ. 

Dr. Riegel was riding in the smoking room of a Pullman parlor car. 
His évidence was : That as he arose to leave that compartraent the car 
gave a very heavy lurch, which threw him ofî his balance. That he 
put out his hand to steady himself when the compartment door swung 
shut and his thumb was caught and crushed by the hinged side of the 
door. His testimony as to the door was : 

"It was regulated like ail those doors that I hâve seen." 

Buckner, a fellow passenger, testified: 

"I examlnecl the fastener and It did not seem to be secure. It was one 
of those kind of jaws that slip in lil;e that. It was one of those fasteners 
with jaws, so to speak, and a tongue came in like that and held it. I exam- 
ined it and it did not seem to be secure. It would sway like that, without 
coniing out of the fastener, whieh showed that it was not secure. It would 
sway in the fastener when you wOuld pull it. It would require a very slight 
pull to take it out." 

On the part of the défense was the testimony of the porter that he 
saw the plaintiff immediately after the occurrence. 

"I asked him what the trouble was. He told me he had caught his thumb 
in the door. He said he was sittlng in the smoker with his hand on the door 
that way, with his thumb In the crack, and the door came to on him. He 
refused to give me his name absolutely. He said there was no one to blâme 
but himself for It when I asked him for his name." 

The porter also testified he examined the catch and f ound no defect ; 
that it was firm ; that it was the catch used generally on Pullman cars. 
The conductor testified : 

"I asked him to show me where he was Injured, and he promptly unwrap- 
ped his thumb and showed me that his thumb had been injured, and I asked 
for his name and address, and he objected to givlng them to me. I asked 
him why, and he said it was only trifling at that time and not necessary to 
bother anything about it, and there was no one to blâme but himself." 

And: 

"I found it as the usual catch is. That Is to say, in good order. Its func- 
tion was to hold the door back, of course, and when you push the door back 
it stayed there. 1 went back there and tried the door in the catch to see if 
the fault was there, but the catch held the door the same as ordiuary catch 
sprlngs do." 

The plaintiff denied he told either conductor or porter that it was 
his own fault. 

The statement charged that plaintiff was injured by "the négligence 
of the défendant company, its servants and employés, in not properly 
securing and fastening said door." In view of this charge in the plead- 
ings and the proofs in the case, it is clear that the course of the trial 
was as to the condition bf the catch used. There was no proof, sug- 
gestion, or charge of négligence which raised any question as to a 
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spring-jawed catch being a proper kind of appliance. The plaintiff's 
point, "It is the duty of the défendant to provide doors that are kept 
open with secure fastener and to inspect them often enough to insure 
discovery of any defect or' weakening," and the court's answer, "It is 
the duty of the company to secure fasteners such as are usually used 
and to keep them in proper condition for the purposes for which they 
are used," to which no objection or exception was then taken, shows 
that, as the parties tried the case, the issue for the jury was whether 
the catch on this door did its work. In that respect the court said: 

"Those doors, as you know, are not Intended to be fastened so they cannot 
be opened and closed, and the intention of those fasteners Is that they shall 
hold them, so as to require a vigorous pull to loosen them, and if you push 
them back hard they fasten so that you do not hâve to hook or unhook them." 

Certainly the plaintifï had no reason to complain of this standard of 
"a vigorous pull" to open and "push them hard back" to close. But 
even with this required standard- the jury f ound for the défendant. It 
is now contended, however, that the court erred when it charged : 

"That if défendant used the ordinary fastener used to fasten doors of that 
kind back and to open them, and that fastener was in the usual condition 
and held the door as those fasteners are intended to hold doors, * * * 
then the défendant company has done ail that the law requires of it." 

In view of the testimony of the plaintifï himself that the door was 
regulated as other doors were, that of his witness, the négligence 
charged in his statement, the answer to his point, and the gênerai 
course of the trial, we find no error in the court also treating the fas- 
tener on that car as the only one involved and in leaving to the jury 
the issue on which the case turned, naniely, whether that fastener was 
in such order as to require a vi?orous pull to open it and a hard pull 
to close it. In plain and simple terms the working order of the device 
was submitted to the jury, and the outcome shows they were satisfied 
with its condition and workings. 

Such being the case, it follows the défendant was not négligent, and 
the judgment below should be affirmed. 



UNITED STATES v. ATLANTA JOURNAL CO. 

(Circuit Court of Appeals, Fifth Circuit. October 7, 1913.) 

No. 2,421. 

PosT Office (§ 15*) — Postage — Change or Rate — Authoeitt of Postmasteb 
General. 

The régulation promulgated by the Postmaster General December 4, 
1907, amending rule 456 of the Postal Laws and Régulations, to the ef- 
fect that sample copies of a publication of the second class shall be ac- 
cepted for mailing at the second-class rate of one cent per pound fixed by 
Act March 3, 1885, c. 342, § 1, 23 Stat. 387 (II. S. Comp. St. 1901, p. 2f)69), 
to the extent of 10 per cent, of the total weight of copies mailed to sub- 
ficribers during the calendar year and requiring a higher rate on any 
exeess above such 10 per cent., is an unauthorlzed restriction of the right 
given the publisher by the statute to mail both copies to subscribers and 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sample copies at the one-cent rate without any limitation as to the qiaan- 
tity. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. î 22 ; Dec. Dlg. 
S 15.*] 

In Error to the District Court of the United States for the Northern 
District of Georgia ; Don A. Pardee, Judge. 

Action at law by the United States against the Atlanta Journal Com- 
pany. Judgment for défendant on demurrer, and plaintiff brings error. 
AfSrmed. 

The following is the opinion of the District Court (Pardee, Circuit 
Judge) : 

The facts are that In 1908 the Atlanta Journal Company sent through the 
mails for deltvery to subscribers 691,112 pounds of the semiweekly Journal, 
and also durlng the same year sent through the mails for transmission and 
delivery to divers persons, not subscribers or news agents, and as sarni)le 
copies, 113,706 pounds of the semiweekly Journal ; for and on ail of whlch, 
as publications of the second class, the Journal Company paid the postage of 
one cent per pound, and as provided in the act of Congress approved Marth 3, 
1885, 23 Stat 387. 

Now It seems that on December 4, 1907, the Postmaster General promul- 
gated a régulation, taklng effect January 1, 1908, amendlng rule 456 of the 
Postal liiws and Régulations and pertainlng to second-class mail matter, to 
the effect that sample copies of publications entered as second-class matter 
shall be accepted for mailing at the second-class postage rate of one cent per 
pound to the extent of 10 per centum of the total welght of copies malled to 
subscribers durlng the calendar year. 

This rule has many detailed provisions relatlng to sample copies and the 
handllng of the same, particularly providing that should a publlsher offer 
for mailing, as sample copies, copies in excess of the amount above described, 
the postmaster shall requlre on such excess a deposit of money sufflcient to 
cover postage at the transient second-class rate of one cent for each four 
ounces, etc., and report the matter, with détails, to the Third Assistant Post- 
master General. 

According to this rule, the Journal Company was entltled to mail as sample 
copies of the semiweekly Journal, durlng the year 1908, 09,111 pounds of 
mail matter. The Company actually malled as saniple copies of Its publica- 
tion 44,595 pounds in excess of the 10 per cent limitation. Upon this excess 
the Journal Company paid postage at the rate of one cent per pound, and the 
matter was tronsmitted through the mails; and this suit is brought to re- 
cover the différence between that one cent per pound rate and the transient 
second-class rate of one cent for each four ounces. 

It is Inf érable from the déclaration, and It is admitted at the bar, that the 
copies of the semiweekly Journal transmitted through the mails for whlch 
the excess of postage is claimed, were sample copies In fact, and entltled to be 
carrled in the mails as sample copies, within the purview of the act of 
Congress of 1885, uniess the régulation promulgated by the Postmaster Gen- 
eral in December, 1907, deprlved them of that character and made them lia- 
ble to a postage rate of four cents per pound, instead of a rate of one cent per 
pound as provided in the act of 1885. The régulation does not specifically 
deflne sample copies nor change the aetual character of the matter. It re- 
strlcts the quantîty of saniple copies publlshers of publications of the second 
class may send through the mails as "sample copies" at one cent per pound. 
In effect, the régulation restricts the publisher's rlghts under the statute, 
changlng to hls injury both classification and rate, and this is beyond the au- 
thorlty of the Postmaster General. Adjudged cases to this effect are nu- 
merous, but I am satisfled with l'ayne v. Kailway Publishing Co., 20 App. 

•For ottLer cases aea same topic & i kumbeb lu Dec. & Am. Digs. 19D7 to date, & Rep'r Indexes 
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D. C. 581 ; Revlew of Reviews Co. v. Hitchcock (0. C.) 192 Fed. 360. And see 
Houghton V. Payne, 194 U. S. 88, 24 Sup. Ct. 590, 48 L. Ed. 888. 
The demurrer to the déclaration is sustained. 

Alexander Ackerman, Sp. Asst. Atty. Gen., of Maçon, Ga., for the 
United States. 

Alex. C. King, of Atlanta, Ga., for défendant in error. 

Before SHELBY, Circuit Judge, and FOSTER, District Judge. 
PER CURIAM. The judgment of the District Court is af&rmed. 



G. KICORDI & CO. V. MASON. 
(Circuit Court of Appeals, Second Circuit December 9, 1913.) 

No. 76. 

COPTBIGHTS (J 60*) InFKINQEMENT — LiBKETTOS OF OPERAS— "VEBSION." 

A booklet entltled "Qpera Stories," giving a mère fragmentary descrip- 
tion of the plot and characters of various opéras, each scène being cov- 
ered by a single paragraph and tak'en from descriptions other than the 
opéras themselves, is net a "version" within the statuts and is not an 
infringement of the copyrights on the librettos. 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. | 56; Dec. Dlg. 
{ 60.*] 

Appeal from the District Court of the United States for the South- 
«rn District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a bill in equity by 
which it was sought to enjoin the défendant from publishing and sell- 
ing a certain publication entitled "Opéra Stories," upon the ground 
that such publication contained matter infringing certain copyrights 
owned by complainant. Judge Hazel's opinion will be found in 201 
Fed. 184. Judge Coxe had the same question before him on applica- 
tion for a preliminary injunction which he denied. 201 Fed. 182. 

Nathan Burkan, of New York City, for appellant. 
G. F. Lewis, of New York City (Alex. P. Browne, of Boston, Mass., 
of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. It seems unnecessary to add anything to the two 
opinions referred to supra. We are clearly of the opinion that thèse 
extremely brief epitomes of the plots of the two opéras, the librettos 
of which hâve been copyrighted and are the property of complainant, 
are neither of them in any true sensé "a version" of the copyrighted 
work, as that word is used in the statute. 



*Far other cases see same topic & i numbbb In Dec. £ Am. Digs. 1907 to date. £ Rep'r Indexes 
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BALT, et al. V. COKER et al. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1913.) 

No. 1151. 

1. Patents (§ 27*) — Patentabilitt— "Pbocess." 

A "process," witliin tlie meaning of the patent law, Is a useftil art, and 
a process may te patentable, although a mechanism is necessary in car- 
rying it out, and the mechanism may or may not be new or patentable ; but 
a valld patent cannot be obtained for a process which involves nothing 
more than the opération of a pièce of mechanism, or, in other words, the 
funetion of a machine. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. § 27.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5642-5651 ; vol. 
8, p. 7766.] 

2. Patents (§ 328*) — Validitt and Infbingemeni^ Peocess of Hulung Cot- 

TON SEED. 

The Bail patent, No. S07,&90, for a process of hulling cotton seed of 
various sizes without substantial dîsintegration of the méats, consisting 
essentially in passing the seed through a graduated séries of hull cutting 
devices set successively doser to'gether, is void for lack of invention as 
involving no more than the opération of vt-ell-Unown hulling machines 
acting independently but successively each more closely adjusted than the 
one before and acting only on the seed left unhuUed by it. Also, held 
not Infringed. 

3. PATENTS (§§ 25, 26*) SlIBJECTS OF PATENTS— "CoMBINATION"—" AGGREGA- 

TION." 

ïhe distinction betvreen a "combination" and an "aggrega tlon" lies In 
the présence or absence of mutuality of action ; a "combination" essen- 
tially requiring that there be some joint opération performed by its élé- 
ments, producing a resuit due to their joint and co-operating action, whlle 
in an "aggregation" there is a mère adding together of separate contribu- 
tions, each operating independently of the other. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. Dig. 
§§ 25, 26.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1275, 1277; 
vol. 1, p. 271.] 

Appeal f rom the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Suit in equity by W. T. Bail, Francis I. Legare, and T. Allen Legare, 
administrators of George S. Legare, deceased, and Hampton K. Lea, 
Charles Miner, and Thomas H. Tatum, against J. L,. Coker, J. J. Law- 
ton, and D. R. Coker, doing business under the firm name of Harts- 
ville Oil Mill. Decree for défendants, and complainants appeal. Af- 
firmed. 

George E. Tew, of Washington, D. C, and Thomas H. Tatum, of 
Bishopville, S. C, for appellants. 

John M. Coit, of Washington, D. C, and W. C. Miller, of Charles- 
ton, S. C, for appellees. 

*For other cases see same topic & § NUMBErt in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before PRITCHARD, Circuit Judge, and KELLER, and CON- 
NOR, District Judges. 

CONNOR, District Judge. The patent, upon wliich plaintiff relies 
and for the alleged infringement of which relief is demanded, was is- 
sued to W. T. Bail, upon application filed June 17, 1903, issued June 
19, 1905, and numbered 807,990. The learned judge below, in his de- 
cree, sets eut clearly a description of plaintiff 's claim. He says: 

"The patent is for a process in milllng cotton seed. It appears from the tes- 
timony that, at the date of the application for this patent, tlie state of the art, 
method, or opération of milling cotton seed was that cotton seed was then 
milled or hulled by the cotton seed oil and meal manufacturers, or crushers, by 
running the cotton seed between huU-cutting cylinders or disks, or other hulllng 
devices. ïhe cotton seed, as it came from the cotton ginneries to the cotton 
seed oil and meal mills, was first subjected to the process of cleaning it of 
what are known as linters, that is to say, by denuding the cotton seed, as 
far as possible, from ail lint or cotton growth still adhering, after the ordi- 
nary gin had stripped it of the cotton sold, as cotton, commereially. After the 
cotton seed mill operator had denuded it of thèse linters, the seed was passed 
through machines devised for the pui'pose of cutting ofif, or removing, the hull 
from the interior of the seed known as the kernel or méat; thèse huUers 
through which the seed was passed consisted of machines composed of cylin- 
ders or disks, with teeth, knives, or cutting edges or surfaces, whereby, as 
the seed passed between them, the huUs were removed. Cotton seed is of 
différent sizes. The knives or cutting surfaces, however, between thèse cylin- 
ders or disks, were generally set at fixed distances and, therefore, as the seed 
passed through, ail seed that was too large would hâve a larger portion of 
the méat eut off and left adhering to the hull when the hull was removed, or 
would be more or less crushed in passing between the knives or cutting sur- 
faces, and seed that was small enough to pass, wlthout being eut, would pass 
through unhulled. The estent of the seed that would pass through uncut, ac- 
cording to the testimony, varies, and presumably, necessarily varied according 
to the variation in the size of the seed; * * * but it may be assumed that 
quite a considérable percentage of the cotton seed passing through thèse hul- 
1ers was eut or broken, so as to leave a good deal of the seed adhering to the 
hulls in the case of large seed and that quite a percentage of small seed passed' 
through unhulled. Due to thèse conditions, there was a considérable loss in 
the outcome of the seed, after passing through the hullers, estimated, in some 
of the testimony, as hlgh as six to ten per cent. Ball's application for a pat- 
ent for an improvement in the method of milling cotton seed designed to ob- 
viate this loss or reduce it to a minimum. The improvement claimed by Bail 
consisted in passing the seed successively through différent sets of rollers, or 
cylinders with teeth set at différent distances, viz., the seed would be passed 
through the first pair of huUing rollers or cylinders, which were set at a dis- 
tance, so as to hull only the larger seed, and pass through the smaller seed 
unhulled. When this was done, the mass would go to a separator which would 
separate the mass into uncut seed, hulls, and méat, and then the uncut seed 
would be delivered to a second pair of rollers or plates in which the knives 
or cutting surfaces were set doser together, when the opération would be re- 
peated, and then a second séparation would take place and flnally the remain- 
ing uncut seed would be delivered to a third set of rollers set still doser to- 
gether by which the still smaller seed would be hulled. According to the plan 
of this device, the number or sets of rollers or cylinders which could be used 
were indeflnite. * * * The successive sets, enumerated in the patent and 
recommended by the patentées, as çalculated to efflect the best results are 
three différent pairs of rollers or cylinders, upon the assumptlon that the seed 
would practically grade into thèse différent slzes. The resuit of passing it in 
this way is, under the daim of the patentée, to prevent loss by, in the first 
place, preventing the breaking of the large seed and preventing too large a 
proportion of the kernels or méat adhering to the hulls, and also of prevent- 
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Ing anythlng but a very small percentage of the small seed passing through 
unhulled." 

The daims allowed by the patent are for a process of hulling cotton 
seed of various sizes. 

"1. Without (lisintegratlng the méats; conslsting essentially in passing tlie 
seed through a graduated séries of pairs of liull-cutting rollers set successlvely 
doser together, and cutting and removing the huUs of seeds of successively 
smaller size without disintegrating the méats. 

"2. Without disintegrating the méats by extracting the whole méats from 
the hulls of successively smaller sizes of the seed at several successive cuts. 

"3. By passing the seed through a succession of hulling devices of gradually 
decreasiug elearance, set to remove the hulls and extracting the méats sub- 
stantially without disintegration thereof. 

"4. Without substantial disintegration of the méats, consisthig essentially in 
passing the seed through a graduated séries of huU-cutting devices set suc- 
cessively doser together." 

The District Judge proceeds to say : 

"A doser comparison of the patent as clainied by the complalnant with the 
existing art at the tinie shows that the art of hulling cotton seed by passing it 
through hullers, whether cylindrical or disk, with teeth or linives or cutting 
surfaces set at graduated distances, was well known and practiced, and the 
patentée neither claims, nor can claim, any patent thereon. The real basis of 
his claim is for a process identically the sa me in character with the process in 
vogue at the time, but consisting only of passing the seed more than once 
through the hullers. That is, of going over the same process in succession, the 
process being identical, the only différence heing that each machine in this suc- 
cessive opération bas the teeth or cutting knives or surfaces set doser to- 
gether. He does not, in any wise, daim any patent upon the process of having 
thèse knives or teeth set doser together or wider apart. Anybody who chooses 
to practice the old process with a single pair of hullers could set the teeth, 
knives, or surfaces at any distance apart he saw fit. The distance at which 
thèse teeth or knives would be set would dépend upon the judgment or skill or 
caprice of the operator. Ball's patent dépends only upon the fact that the 
seed, instead of being subjected to the opération of passing through the hullers 
once, is passed through the hullers two or more times, and it is only upon the 
' passing it more than once and successively through a machine, that is un- 
patentable in itself, that a patent is claimed In this case. The patent claimed 
is not on the machine, but on the method of repeating the opération." 

The learned judge, in discussing the questions presented upon the 
pleadings and the évidence, inquired, first, whether the process claimed 
by plaintiff Bail, as covered by his patent, was patentable, within the 
language and meaning of the statute. After a careful examination of 
the question, he reached the conclusion that : 

"The passing of the seed through the machine a number of times instead of 
once, and thereby procuring better results, may mean more careful and skillful 
workmanship and opération, but does not involve that organization of a nev»' 
device, or of such inventive skill, as would authorize a patent The results are 
the product of mère mechanical skill and not of invention." 

This conclusion constitutes plaintiff's first assignment of error. 
The judge recognized and reached his conclusion, with due regard 
to the elementary rule that : 

"Letters patent are prima fade évidence of invention, unless sufflcient évi- 
dence appears to overconie the presumption." Mitchell v. Tilglmian, 19 Wall. 
(86 U. S.) 287, 22 L. Ed. 125 ; Parks v. Booth, 102 U. S. 9S, 26 L. Ed. 54, and 
many other décisions cited in plaintiff's brief. 
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[1] The assignment of error will be considered by this court, with 
this well-settled truth in mind. The fact must be kept in view that the 
patentée does not daim to hâve invented any new device or instru- 
mentahty. This, however, is not determinative of the vaHdity of the 
patent. A "process," within the terms and meaning' of the Constitu- 
tion and statute, "is a usef ul art." It is defined to be : 

"A mode of treatment of certain materials to produce a glven resuit. It 
Is an act, or séries of acts, performed upon tlie subject-matter to be trans- 
formed and reduced to a différent state or thing. If new and useful it is just 
as patentable as a pièce of machinery. In tbe language of the patent law, it 
is an art. Tbe raacliinery pointed out as suitable to perform the process niay, 
or may not, be new or patentable ; whilst the process itself may be altogether 
new and produce an entirely new resuit. The process requires that certain 
things should be done with certain substances and in a certain order; but the 
tools to be used in doing this may be of secondary conséquence." Cochrane 
V. Deener, 94 U. S. 780, 24 L. Ed. 139. 

The process, in that case, was useful for increasing the production 
of the best quahty of flour by separating from the meal, first the super- 
fine fleur and then the pulvérulent impurities mingled with the flour 
producing portions of the middlings so as to make "white" or "puri- 
fied" middlings w^hich, when reground and bolted, would yield pure 
w^hite flour which, when added to the superfine, would improve the 
quality of the flour resulting, from their union, instead of deteriorating 
its quality, as had theretofore been the case. The patent was held to 
be valid. In Tilghman v. Proctor, 102 U. S. 728, 26 L. Ed. 279, it is 
said: 

"The mixing of certain substances together, or the heating of a substance 
to a certain tempérament, is a process." 

This is illustrated in Carnegie Steel Co. v. Cambria Iron Co., 185 
U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968. In Risdon Locomotive Co. 
V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed. 899, Mr. Justice 
Brown says: 

"It may be said, in gênerai, that processes of manufacture which involve 
Chemical or other similar elemental action are patentable, though mechanism 
may be necessary in the application or carrying out of such process, while 
those which consist solely in the opération of a machine are not." 

The learned justice says : 

"It is equally clear, however, that a valid patent cannot be obtained for a 
process which involves nothing more than the opération of a pièce of mechan- 
ism or, in other words, for the function of a machine." 

In Corning v. Burden, 15 How. 252, 14 L. Ed. 683, Mr. Justice 
Grier says : 

"A process, eo nomine, is not made the subject of a patent in our act of 
Congress. It is included under the gênerai term 'useful art' An art may re- 
quire one or more processes or machines, in order to produce a certain resuit 
or manufacture. The term 'machine' includes every mechanical device or com- 
bination of mechanical powers and devices to perform some function and pro- 
duce a certain effect or resuit. But where the resuit or effect is produced by 
Chemical action, by the opération or application of some élément or power of 
nature, or of one substance to another, such modes, methods, or opérations are 
called 'processes.' A new process is usually the resuit of discovery; a ma- 
chine of invention. The arts of tanning, dyeing, making waterproof cloth, 
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vulcanlzing Indla rubber, smeltirig ores, and numerous others, are usually car- 
ried on by processes as dlstinguislied from machines. * * * It is for the 
discovery or Invention of some practical method or means of producing a beue- 
flcial resiilt or effect that a patent is granted, and not for tlie resuit or elïect 
îtself. It Is when the term 'process' is used to represent the means or method 
of producing a resuit that it is patentable, and it will iiiclude ail methods or 
means which are not efEected by mechanism or mechanical combinations. 
* * * But it Is well settled that a man cannot hâve a patent for the func- 
tion or abstract effect of a machine, but only for the machine which pro- 
duees it." 

[3] The distinction between a "combination" and an "aggregation" 
lies in the présence or absence of mutuahty of action. 

"To constitute a 'combination' it is essential that there should be some joint 
opération performed by its éléments, producing a resuit due to their joint and 
co-operating action, wliile in an 'aggregation' there is a mère adding together 
of separate contributions, each operating independently of the other. * * * 
Defendant's machine comprises merely an aggregation of two devices. There 
is no mechanical or functlonal mutuality of opération. It is not a combina- 
tion because there is no co-operation between the coatlng and jarring mechan- 
isms, because the two devices do not unitedly perform their function, and be- 
cause they are not neeessarily combined in one machine, and do not act to- 
gether to secure the final resuit. * * ■* But there is absolutely no union or 
mutuality of opération, no conjoint or qualifying co-operation of the parts. 
Each device is individually independent In the sensé that each performs its 
peculiar function without affecting or being affected by the action of the other 
device." Chocolaté Machinery Co. v. Helmstetter, 142 Fed. 980, 74 C. O. A. 
240. 

It is said in Osgood Co. v. Metropolitan Dredging Co-, 75 Fed. 670, 
21 ce. A. 491, that: 

"It is a commonly accepted rule in the law of patents that the inventive idea 
is not ordinarily présent in the conception of a combination which merely 
brings together two or more functlons, to be availed of independently of each 
other. The mechanism which accomplishes such a resuit is ordinarily spoken 
of as a mère aggregation." 

So, in Richards v. Chase, 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 
991, it is said : 

"Unless the combination accomplishes some new resuit, tlïe mère multi- 
plicity of éléments does not make it patentable. So long as each élément 
performs some old and well-known function, the resuit is not a patentable 
combination, but an aggregation of éléments. Indeed, the multiplicity of élé- 
ments may go on indefinitely without creatiug a patentable combination, unless 
by their colloeation a new resuit was produced." 

In Hailes v. Van Wormer, 20 Wall. 353, 368, 22 L. Ed. 241, Mr. 
Justice Strong says : 

"It must be conceded that a new combination, if it produces new and use- 
tul results, is patentable, though ail the constituents of the combination were 
well kuown and in commou use before the combination was made. But the 
results must be a product of the combination, and not a mère aggregation of 
several results each the complète product of one of the combined éléments. 
Combined results are not neeessarily a novel resuit, nor are they an old re- 
suit obtalned in a new and improved manner. Merely bringing old devices 
into juxtaposition and then allowing each to work out its own effect without 
the production of something novel, is not invention." 

This language is quoted, with approval, by Mr. Justice Matthews 
in Pickering v. McCullough, 104 U. S. 310, 317, 26 L. Ed. 749. Ap- 
plying the principle to the case then under considération, he says: 
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"In Mblo's apparatus, it is perfectly clear that ail thé éléments of the com- 
bination are old, and that eaeh opérâtes only in the old way. Beyond the 
separate and well-known results produced by them severally, no one ot them 
contributes to the conibined resuit any new feature; no one of them adds 
to the combination anything more than Its separate, Independent efïect; no 
one of them gives any additlonal efflciency to the others or changes in any 
way the mode or resuit of its action." 

To be patentable the combination of ail éléments or devices must 
"form, either a new machine of a distinct character and function, or 
produce a resuit due to the joint and co-operating action of ail the 
éléments, and which is not the mère adding together of separate con- 
tributions. Otherwise it is only a mechanical juxtaposition and not a 
vital union." 

[2] In the light of thèse, and many other, more or less, analogous 
decided cases, we concur in the conclusion reached by the court below. 
As said by the counsel for appellee : 

"Neither huiler acts on any seed aeted on by the other huiler, but, on the 
contrary, acts on différent seed. Each huiler bas its own function and pro- 
duces its own resuit ; the huUed seed or kernel coming from one machine 
being separate and distinct from those coming from the other machine and 
being in no way changed in character or condition by the other machine. 
The product of each machine is collected separately, and tt is clear therefore 
that there is no new combined resuit, but a mère addition of separate and 
independent results." 

It would be a strange construction of the patent laws if one could 
obtain a monopoly by means of a patent in the mère manner of using 
three or more hullers by changing the position of the knives, and there- 
by securing the resuit for which the huiler is designed — the séparation 
of the hull from the méat without disintegrating the méat. 

We can add nothing of value to the manner in which the learned 
judge below has stated his conclusion, in which we concur. 

The court was also of the opinion that, conceding the patentability 
of the process claimed to hâve been discovered by Bail, the évidence 
did not show any infringement by défendants. He thus describes the 
manner of défendants' treatment of seed: 

"The évidence produced by the plaintifCs shows that the seed was first 
passed oy défendants through a huiler with the knives set at a fixed opening 
or clearance. After passing through this, the unhulled seed was passed 
through a second huiler formed of a pair of dises claimed by the défendants 
to be in reallty a grinder, in which the surfaces of the hulling or grinding 
dises were kept doser together than the distance between the cutting knives 
or teeth in the first huiler. This was accomplished by the use of a thumb 
or set screw, which could be operated to reduce or enlarge the clearance be- 
tween the dises, according as it was set. One of thèse dises was stationary, 
and the other revolved. The puUeys driving the shaft of the revolving dises 
were so aligned that the tendency was to draw the revolving dises up against 
the stationary one and thus separate the surfaces only by the size of the seed. 
The second liuller, however, did not bave the effect of delivering the seed 
whole or not dislntegrated ; but, on the contrary, a large proportion of the 
seed that passed through the second huiler, under the process used by the 
défendants, was badly eut and the méats or kernels of the seed more or less 
erushed or ground. As a conclusion of fact it would appear that the process 
followed by the défendant was entirely différent from that embraced in the 
patent and produced very différent results than that claimed to be the resuit 
to be produced by the patentee's process. The device used by the défendants 
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WB.S not of passing the seed througli successive hullers, with the cuttîng sur- 
faces set at flxed clearances, but of passing througli first one huiler and ttien 
another, witli tlie cutting surfaces of the last set at a variable clearance, 
according to the set of the thumb screw or the pressure produced by the 
pulley alignment at the time. Next, the huUed seed was not delivered sub- 
stantially without disintegration by the second huiler, but, on the contrary, 
was delivered with a very large percentage of disintegration." 

It appears that the purpose or object which Bail had in view in 
his process, using thèse hullers with the knives so adjusted that ail 
of the seed were hulled and the méat without disintegration, became 
available, free from hulls — he was of the opinion that the use of three 
hullers was,- for practical purposes, taking into considération the grad- 
uated size of the seed, sufficient to produce satisfactory results. The 
meal was, from this view point, to be practically free from hulls. De- 
fendants, on the other hand, conceived that, after passing the seed 
through one huiler, those passing into the second huiler should be 
ground with the hulls and, in that condition, after extraction of the 
oil, be used as meal. As said by the judge, the purpose or object in 
view by défendants was not only différent but contrary to that of 
plaintifï. Défendant Lawton explains this very clearly. He says : 

"We wanted to do two or three things with that huiler. We wanted to eut 
thèse seeds which had escaped the flrst huiler. So in order to do that we ran 
the machine very fine. That is one thing we wanted to do. Then, in ad- 
dition to that, we wanted to grind up our hulls very fine because we wanted 
to put thèse hulls in our méats, because we found that, by admixinc a good 
proportion of the hulls to the méats we can get very much more oil out of 
the seed. That was another thing we wanted to do. And then, another thing 
we wanted to do was to put the hulls into our meal, to regulate our ammonia 
contents. * * » There were several objecta in view. One was that we 
wanted to recover any seed that might escape the first huiler. But the most 
important thing, I would say, in ail, was that we wanted to get a lot of fine 
ground huU into our méats, because we found that we could get very much 
more oil by dolug that. * * « AVhen you put a quantity of ground hulls in 
with the méats, it makes the méats very much more porous, and you get bot- 
ter results by mixing the hulls with the méat, and the resuit is that the mills 
by putting in more méats with the hulls can get two or three tous more for 
their seed. That was one reason. And then another reason is that we can 
regulate the ammonia contents of the meal, by putting in more of the hulls, 
which acts as a Aller on the meal, and we can comply better with our state 
law by putting in a good quantity of hull." 

Samples of the results of défendants' method of treatment were in 
évidence before the district judge. The principle comment made upon 
the conclusion reached, upon this branch of the case, was that the 
judge had not reached a correct conclusion of fact. In this we do not 
concur. It seems to us manifest, from the excerpts from the évi- 
dence given and much other of the same character, that the conclusion 
of the learned judge is correct. To permit a patent for a process, 
based upon claims so intangible and elusive as the one upon which 
plainciffs rely, to be given so comprehensive, inclusive opération as 
insisted upon hère, would not only do violence to the policy upon which 
our patent laws are based, but unreasonably and unduly restrict in- 
dustrial liberty. It would be difficult to fix the boundary within which, 
in the mechanical, manufacturing, domestic, and agricultural activities, 
people might safely act. 



285 

Upon a careful examination of the record and the briefs filed, we 
are of the opinion that, in both aspects of the case, the learned dis- 
trict judge reached a correct conclusion 

The decree is affirmed. 



BENJAMIN MENU CAED CO. v. RAND, McNALLT & CO. et aL 

(Circuit Court, N. D. Illinois. June 7, 1894.) 

No. 22,741. 

1. Patents (§ 26*) — Patentabilitt. 

A pièce of cardboard with printed matter thereon employed as a meana 
in a System of doing business may be patentable; it being no objection 
that the éléments employed are not themselves patentable. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 27-30; Dec Dig. 
I 26.*] 

2. Patents (§ 328*) — Validitt and Infbinoement — Mbntj Cabd. 

ïhe Gellenbeck patent, No. 482,899, for a combinatlon of a menu card 
and meal cheeks so arrangea that when any check is detached a portion 
of the remaliider Is rendered incomplète as a bill of fare, whether or not 
the device is correctly designated as a combinatlon is sufficiently deflnite 
in its description, and, in view of the utillty and extended use of the arti- 
cle, must be conceded novelty and Invention ; also, held infringed. 
8. Patents (§ 26*) — Patentabilitt — "Combination." 

As applied te patent law, when the éléments are so united that by their 
reciprocal influence upon each other, or their joint action on thelr com- 
mon object, they perform additlonal functions and accomplish additional 
results, the union is a true "combinatlon." 

[I':d. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. Dig. 
S 26.* 

For other définitions, see Words and Phrases, vol. 2, p. 1275. 

Patentabillty of combinations of old éléments as dépendent on results 
attalned, see note to National Tube Co. v. Aiken, 91 O. C. A. 123.] 

In Equity. Suit by the Benjamin Menu Card Company against 
Rand, McNally & Co. and others. On final hearing. Decree for 
complainant. 

Francis W. Parker, of Chicago, 111., for complainant. 
Gridley & Hopkins, for défendants. 

SEAMAN, District Judge. The complainant has title to the alleged 
invention of improved meal cheeks, or a combination of menu card 
with meal cheeks, under letters patent No. 482,899, issued to Frank 
C. Gellenbeck, September 20, 1892, and sues in equity for infringe- 
ment by défendants, for injunction and accounting. The infringement 
is undisputed, and ail défense rests upon defeat of the patent for in- 
validity. 

The claims of the patent are stated as foUows: 

"1. The combination, with a menu card, of two or more cheeks detachably 
secnred thereto, two of said cheeks belng designated respectively as 'guest's 
check' and as 'cook's check,' so as to make the remalnder incomplète as a bill 
of fare, and hence useless for another guest. 

•For other cases see same topic à § ntimbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"2. The combinatlon of a menu card having a blll of fare on Its face, wlth 
a check or checks upon the reverse side thereof, and placed so that when re- 
moved the bill of fare will be mutilated, so as to make the remainder incom- 
plote as a bill of fare, and hence useless for another guest." 

Utility in the alleged invention is well shown by the testimony, es- 
pecially in its adaptability to railroad dining car service, to and of 
u'hich the showing is directed. It appears that prior to this device 
the checks in use for that service were printed in blocks or books, each 
sheet or page having three checks, bearing like number and made dé- 
tachable by perforated hnes between each, one designated "cook's 
check," one "guest's check," and one "waiter's check," or the hke. 
Thèse vi^ere so employed that vi^hen the passenger made his order from 
the separate bill of fare one check was delivered by the waiter to the 
cook as a voucher, and the others became vouchers in the hands of 
the waiter and conductor or steward, as might be arranged, so that 
three corresponding checks must be returned to the company for each 
meal served. The object was to prevent fraud; but when thèse serv- 
ants were in collusion the plan did not insure détection, and was found 
ineffective. 

The patentée was a practical dining car servant, acquainted with the 
need for better check upon fraud, and conceived the device of com- 
bining with the checks the bill of fare or menu card, utilizing the three 
courses of the meal so that each could enter into a triplicate check^ 
thus bringing the passenger or person taking the meal into the com- 
bination for avoidance of fraud. With the order for his first course 
taken by the waiter the cook's voucher would be served, and (as the 
patent describes it) "the bill of fare will be mutilated so as to make 
the remainder incomplète 'as a bill of fare, and hence useless for an- 
other guest." This plan now appears of great simplicity. The record 
shows that it has been extensively adopted, since the issue of the pat- 
ent, and is a decided improvement. 

The validity of the patent is challenged upon several grounds, ail of 
which hâve been considered, and are well worthy of more attention 
than the other demands upon my time will permit in this opinion. 

[1] 1. The défense urges : 

"That it is not a patentable invention within the intent of the patent law, 
it being only for a pièce of cardboard paper, with printed matter or composi- 
tion on both sides thereof, and divided on one side by perforated Unes and 
employed in a System of doing business." 

If there is invention in it, I find no ground for objection that the 
éléments or ingrédients hère employed are not themselves of patentable 
nature. The fact that the structure may be of cardboard with printed 
matter upon it does not exclude the device from patentability accord- 
ing to the practice of the Patent Office, as shown by the numerous 
patents introduced for the défense of anticipation; and the patent- 
ability of devices of like quality has been repeatedly recognized in dé- 
cisions. Waring v. Johnson (C. C.) 6 Fed. 500; United States System 
V. American Co. (C. C.) 51 Fed. 751 ; Thomson v. Citizens' National 
Bank, 53 Fed. 250, 3 C. C. A. 518; Carter v. WoUschlaeger (C. C.) 
53 Fed. 573. 
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The case of Thomson v. Citizens' National Bank, supra, decided by 
the Circuit Court of Appeals for the Eighth Circuit, seems to answcr 
this point. 

[2] 2. It is asserted that the patent is void because "each of its 
claims is for the combination of a whole with one or more divisible 
parts thereof." This objection is that the invention is claimed as a 
"combination." 

[3] In Robinson on Patents, § 155, this définition is given: 

"When the éléments are so united that by their reciprocal influence upon 
each other, or their joint action on their coramon object, tliey perform addi- 
tional functions and accomplisli additional results, the union is a true com- 
bination." 

Whether this term was aptly given to this union of bill of fare and 
meal checks, or whether the invention should hâve been denominated 
"an article," as suggested by the learned experts for the défense, is 
not essential in view of what is actually shown. There is no ambi- 
guity in the description of the device or its performance, and there is 
no roorh for mistake of the actual claim. The défense urges the rule 
that a patentée cannot hâve the claim in his patent enlarged by con- 
struction beyond the scope of the claims as allowed. There is hère 
no call to expand the claim, but to give it the benefit of that v/hich is 
clearly shown. It is entitled to the rule that : 

"In construing a patent the court will remember that the spécification and 
claims are often unskillfully drawn and that the claim shall be construed, if 
possible, to sustain the patentee's right to ail that he has invented." Par Put- 
iiam, J., in Reece Buttonhole Machine Co. v. Globe, etc., Co. (Ist C. C. A.) 
April 20, 1894, 61 Fed. 958, 10 C. C. A. 194. 

The infringing device appears precisely patterned after the descrip- 
tion given in this patent; its intent was as clear to the infringer as it 
seems to the court. This technical objection should not prevail against 
the well-shown intent. 

3. It is further contended that the patent in suit is void for want 
of novelty, or as showing simply a double use. This point is based 
upon the showing of the prior state of art, and the following prior 
patents: (1) No. 153,507, to C. H. Waite, for a coupon railway ticket, 
on the reverse side of which are maps showing the route covered by 
the ticket, serving as guide maps and to prevent counterfeiting; (2) 
No. 158,072, to C. W. Harvey, for railway station ticket, perforated 
and printed upon both sides, to prevent resales; (3) No. 163,732, to 
L. Brush, for another form of railway ticket to prevent fraud; (4) 
No. 359,620, to F. McMichael, for a theater ticket in combination with 
a printed program, for convenience of the taker; (5) No. 191,435, to 
E. G. Johnson for another form of railroad ticket with perforated 
lines to enable séparation in two corresponding parts ; (6) No. 399,842, 
to J. Culton, for a conductor's railway ticket, with list of stations on 
reverse side, to be separated into two parts, one for passenger and one 
for conductor. 

The first application for complainant's patent was rejected by the 
examiner in the Patent Office "on the ordinary coupon railroad or 
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theater ticket" and citation o£ some of the above-mentioned patents. 
The examiner said: 

"ïtie railroad tickets In common use ail hâve checks or vouchers attached 
thereto, and many of tbem hâve a séries of vouchers or checks, one for each 
offlcer of the road to whom such voueher or check should be properly sent. 
To apply this same scheme or idea to a bill of fare is merely a double use, 
and does not involve invention ; that Is to say, a construction of a ticket with 
a vouclier or check attached thereto being old, it is, of course, immaterial 
whether the matter prlnted upon the ticket be such as to adapt it to one use 
or another, and it Is also equally immaterial vrhether the printed matter be 
on either or both sides of the ticket or check. It is, of course, obvions that 
the removal of a coupon or check from any ticket mutilâtes the ticket to a 
certain estent. It is believed therefore that applieant's claim is fully an- 
swered by the state of the art above referred to." 

It appears, however, that upon reconsideration the Patent Office re- 
jected this view, for the patent was subsequently allowed after some 
formai amendments. 

The opposing views which controlled the original rejection and the 
subséquent allowance of the claims in this patent présent the serious 
question for considération hère. It is difficult to mark the distinctions, 
and the patentable novelty is not entirely f ree from doubt. Cardboard 
or paper hâve long been used for coupon tickets of various kinds, for 
various uses, perforated upon the desired Hnes for séparation, with 
printed matter arranged upon opposite sides as required. Printed bills 
of fare and printed meal checks are old. Nothing new can be claimed 
in either of thèse simple éléments, but there may be invention in the 
thought to bring together the bill of fare, with its three courses, and 
the three required meal checks, so that they shall co-operate for a com- 
mon object and enlist the passenger (involuntarily) in the work of dé- 
tection or avoidance of fraud. This device seems simple enough now, 
but the record shows that, although some such simple means was long 
sought and with ail the light of thèse various devices of coupon tickets, 
it had not occurred to any of the seekers to utilize the bill of fare until 
the thought came to this patentée. It does not appear to hâve had 
suggestion from the patents in évidence any more than from the older 
forms of coupon tickets, out of which would only come the vvell-known 
plan of perforated lines for division and printed matter arranged upon 
the reverse sides. 

The use hère employed does not seem so clearly analogous to that 
of the prior devices, nor is the want of invention so apparent that the 
prima facie force of the patent should be destroyed, especially in view 
of the utility and extended use shown in this record. Magowan v. 
N. Y. Belting Co., 141 U. S. 332, 12 Sup. Ct. 71, 35 L. Ed. 781; 
Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 
154; Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 
658; Krementz v. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. 
Ed. 558; Duer v. Corbin Cabinet Lock Co., 149 U. S. 216, 13 Sup. Ct. 
850, 37 L. Ed. 707. 

I think this is a case in which doubt should be resolved in favor 
of the patentée, and decree will be entered for the complainant accord- 
ingly. 
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ANGLE V. BANKEES' SUKETY CO. 
(District Court, N. D. New York. November 17, 1913.) 

L INDEMNITY (§ 12*) DiSCHABGE OF InDEMNITOB or SUEETY — Releasb of 

SURETY. 

A contractor for the doing of certain work on the New Yorli State Barge 
Canal sublet a portion of the work taking a bond for its performance by 
the subcontractor signed by a surety Company. The subcontractor agaln 
sublet to a construction eompany taking a bond from it signed by the same 
surety eompany. Bankrupt, who was an officer and stockholder of the 
construction eompany, executed a bond to the surety eompany to indem- 
nify it against loss on the latter bond and later secured the same with 
other obligations by a mortgage on his own property. Later, by an agree- 
ment between them to which bankrupt was not a party, the fltst subcon- 
tractor released the surety eompany from liability on the bond given him 
by the construction eompany. Held, that the effect was to discharge 
bankrupt from liability on the indemnity bond and also to discharge the 
mortgage in so far as it secured such liability. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §§ 26, 27; Dec. 
Dig. I 12.*] 

2. Bankeuptcy (§ 178*) — Pbefekence — Moetgage to Secuee Advances to 
corpoeation. 

Bankrupt, who was an officer and stockholder of a construction eom- 
pany engaged in the performance of contraets which it did not hâve suf- 
ficient money to complète, within four months prior to his bankruptcy 
executed a mortgage to a surety eompany which was surety on the bonds 
given for performance of the contraets to secure money to be advanced by 
the surety eompany as needed to carry on the work, and the money was 
so advanced and used. Bankrupt was also indorser on the paper of the 
construction eompany, had indemnifled the surety eompany against loss 
on account of Its suretyshlp, and was vitally interested in the completion 
of the contraets. Seld, that the mortgage was not a fraud on creditors 
nor a préférence, but was based on a présent considération and was valid 
and enforceable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264-274, 
28.3, 284 ; Dec. Dig. § 178.* 

For other définitions, see Words and Phrases, vol, 6, pp. 5498, 5499; 
vol. 8, p. 7759.1 

In Equity. Suit by Edwin C. Angle, as trustée in bankruptcy of 
Edward F. Garling, against the Bankers' Surety Company. Decree for 
complainant for partial relief. 

Suit in equity to set asîde a mortgage on real estate executed and deliv- 
ered by Edward F. Garling and wife to the Bankers' Surety Compsmy on the 
2d day of August, 1910, and recorded October 12, 1910, and given to secure 
the payment of the sum of $13,000 to be advanced by the Bankers' Surety 
Company to the Mohawk Engineering & Construction Company and also to 
indemnity the said Bankers' Surety Company against loss by reason of its 
being surety on two bonds of said corporation conditional for the completion 
and performance of two contraets for construction work. 

Daniel Naylon, Jr., and John D. Miller, both of Schenectady, N. Y., 
for complainant. 

Joseph A. Murphy, of Albany, N. Y., for défendant. 

RAY, District Judge. The mortgage sought to be set aside is dated 
August 2, 1910, and is executed by Edward F. Garling and Ella E. 

♦For other cases see same topic & § kumbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 19 
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Garling, his wife, and also by the Bankers' Surety Company in the 
form of an agreement. It recites: (1) The letting to the American 
Pipe & Construction Company contracts No. 20-C and No. 20-D for 
the building and construction of sections 2 and 3 of the New York 
State Barge Canal. (2) The assignment and subletting of certain of 
such work to Harry J. Warner of Albany, N. Y. (3) The assignment 
and subletting by said Warner of the work to be done by him to the 
Mohawk Engineering & Construction Company. (4) That said Mo- 
hawk Company (so called for brevity) was to give a bond to be exe- 
cuted by a surety company for the faithful performance of the work 
to be done by it in conformity to the said contracts, No. 20-C and No. 
20-D. (5.) That the said Mohawk Company did give a bond with the 
Bankers' Surety Company, this défendant, as surety. Also : (6) That 
in April, 1910, the trustées of the Village of Matteawan, N. Y., let to 
the said Mohawk Company a contract for certain grading and paving 
in said village. (7) That said Mohawk Company was to give a bond 
to said village for the faithful performance of its contract. (8) That 
it did give such a bond with said Bankers' Surety Company as surety 
thereon. Also: (9) That said Bankers' Surety Company, as a con- 
dition of executing such bonds, required the said Mohawk Company 
to give it a bond of indemnity. (10) That Edward F. Garling (the 
mortgagor) became such indemnitor for said Mohawk Company. (11) 
That the Mohawk Company is temporarily in need of money for prose- 
cuting the work of both of said contracts. (12) That the Bankers' 
Surety Company is willing to furnish such money to said Mohawk 
Company in a sum not exceeding $13,000, to be used in the prosecu- 
tion of such work and the performance of such contracts. Such mort- 
gage then States that Garling and wife, parties of the first part, in 
considération of one dollar "and the sum of $13,000, which said sum 
is to be held for the use and benefit of the Mohawk Engineering & 
Construction Company and to be paid by the party of the second part 
to the said Mohawk Engineering & Construction Company upon week- 
ly estimâtes of the work done upon the two contracts hereinbefore re- 
ferred to, the said weekly estimâtes to be made and furnished by one 
John J. Ryan of Albany, N. Y., do hereby grant and convey unto the 
said party of the second part (said Bankers' Surety Company) its suc- 
cessors and assigns," ail, etc. (Hère follows a description of the mort- 
gaged property.) 

Then came the foHowing conditions and agreements : 

"Aud the said party of the second part in considération of the conveyanee 
and coDveying of the above described property to it does aereby agrée to fur- 
nish and provide for the use and benefit of the Mohawli Engineering & Con- 
struction Company the sum of thirteen thousand dollars ($13,000.00) to be 
used in the performance of the work of the said two contracts hereinbefore 
referred to tlie said sum to be paid by the said party of the second part to 
the Mohawk Engineering & Construction Company upon weekly estimâtes of 
the work done upon the two said contracts aud the said weekly estimâtes to 
be made and furnished by one John J. Kyan of Albany, N. Y. 

"It is hereby mutually agrecd and uuderstood that the party of the first 
part after the expiration of nlnety days from the completion of the two con- 
tracts hereiubefore referred to shall be entitled to and shall hâve a reconvey- 
ance of the property hereinbefore described and conveyed from the party of 
the second part, its successors and assigns upon his showing to the satisfac- 
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tion of the sald party ol thé second part, its successors and assigna that the 
said contracts hâve in ail thlngs been fully, properly and faithfully performed 
and completed and upon the said party of the first part paying to the said 
party of the second part, its successors or assigna the sum of thlrteen thou- 
sand dollars (|13,000.00) with interest thereon at the rate of 6 per cent, per 
annum, and upon hls likewise paying to the party of the second part such 
costs and expenses as it may hâve incurred in inspections made of and upon 
the work of sald contracts and attomeys' fées in the matter of this agree- 
ment and Its préparation. 

"It is further mutually expressly understood and agreed that should a loss 
be sustained in the performance of the work of either or both of said con- 
tracts which the said party of the second part might as a surety on the bond 
of the MohavFk Engineering & Construction Company be liable to pay that 
then and in that event the sald party of the flrst part shall not be entltled to 
a reconveyance of the property hereinbefore described and conveyed until said 
loss shall hâve been adjusted, satisfied and fully paid and further that said 
party of the first part shall not be entitled to a re-conveyance of the said 
property hereinbefore described and conveyed until any lialiility that the 
party of the second part may bave incurred as a surety on the bond of the 
Mohawk Engineering & Construction Company shall hâve been adjusted, set- 
tled and fully paid to the amount of the value of the property hereinbefore de- 
scribed and conveyed and that said property is not only liable, responsible and 
answerable to the party of the second part for the sum of thirteen thousand- 
dollars ($13,000.00) and interest and costs and expenses hereinbefore men- 
tioned but likewîsé for any loss, liability, damage or expenses that the said 
party of the second part may sustain or incur as a surety on the bonds of 
the said Mohawk Engineering & Construction Company. 

"It is further expressly mutually agreed and understood that the liability 
of the said Edward P. Garllng, the party of the first part hereto is not by 
the exécution of this agreement in any way llmited, modifled or changed as 
an indemnitor on the bonds of the Mohawk Engineering & Construction Com- 
pany upon which sald bonds the party of the second part hereto is a surety." 

It appears on the face of this instrument, assuming the récitals to 
be correct, that Garling, the mortgagor, had already assumed a Ha- 
bility, contingent, of course, as indemnitor for the said Mohawk Com- 
pany, which Company was to perform the contracts referred to, and 
that he, in and by said mortgage, pledged the mortgaged property to 
the Bankers' Surety Company as security for the repayment of the 
sum of $13,000 to be thereafter advanced by said surety company to 
or for the Mohawk Company, and which money was to be used in 
the prosecution of such work ; that is, the work called for by the con- 
tracts. 

April 12, 1910, H. W. Sylvester and Edward F. Garling had signed 
a bond to the Bankers' Surety Company in the sum of $15,000, re- 
citing that : 

"Whereas the said Bankers' Surety Company has become or Is about to be- 
come surety at the request of the said Mohawk Engineering & Construction 
Company on a certain bond in the sum of $15,000, wherein Mohawk Engi- 
neering & Construction Company Is principal, conditioned for the construction 
of the paving of the main street of the village of Matteawan, now the con- 
dition" etc. — which was that Sylvester and Garling would save harmless said 
Bankers' Surety Company by reason of its becoming surety for the Mohawk 
Company. 

On this bond was written and signed by Garling the f ollowing : 

"I am worth in Personal and real estate clear of debt above the sum of 
fifteen thousand dollars. Edward F. Garling." 
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May 23, 1910, said Sylvester and Edward F. Garling had signed a 
like bond in the sum of $15,000 to said surety company to save it 
harmless, etc., for having signed the bond of the Mohawk Company 
for the construction of certain Barge Canal work, recited as "the con- 
struction of Barge Canal contract supplementary to contract No. 20-C 
and No. 20-D." 

May 16, 1910, the Mohawk Company with the Bankers' Surety Com- 
pany gave a bond to Harry J. Warner in the sum of $13,000 to per- 
form the work, etc., on the Barge Canal, contracts No. 20-C and No. 
20-D, in accordance with the terms of the contract between the Mo- 
hawk Company and Harry J. Warner. 

October 18, 1910, Warner released and canceled this bond as fol- 
lows: 

"I, the undersigned, bereby release, cancel and surrender this bond to the 
Bankers' Surety Company in considération of an agreement executed eonenr- 
rently herewith by and between the Bankers' Surety Co. and myself. 

"Uated Albany, N. Y., Oct. 18, 1910. Harry J. Warner." 

The agreement referred to reads as follows: 

"This agreement, made between the Banlvers' Surety Company of Oleveland, 
Ohio, party of the flrst part, and Harry J. Warner of Albany, N. T., party of 
the second part, Witnesseth that: 

"Whereas, the first party did heretofore issue a bond in the penalty of 
thirteen thousand dollars ($13,000.00), to the second party, conditioned for 
falthful performance of a contract eutered into between tlie said second party 
and the Mohawk Engineering & Construction Company ; and 

"Whereas, the said Mohawk Engineering & Construction Company has de- 
faulted in the performance of the terms of said contract and abandoned samp ; 
and 

"Whereas, the said flrst party did issue a bond in the pénal sum of twenty 
thousand dollars ($20,000.00), to the American Pipe & Construction Company, 
for the faithful performance of the work set forth and covered by a contract 
between the said second party and the said American Pipe & Construction 
Company, which latter contract is dated the 7th day of May, 1910, and the 
second party is totally unable to carry out the ternis of said contract so eu- 
tered into by him, with said American Pipe & Construction Company, and de- 
sires to be relleved of any liability on the bond so given, and of ail liability 
of every kind and nature arislng or growlng out of the exécution by him, of 
either or both said bonds, to the first party. 

"Now witnesseth : That the said second party hereby surrenders to the first 
party, said bond in the sum of thirteen thousand dollars ($13,000.00), Issued 
to him by the Bankers' Surety Company, for cancellation and surrender waiv- 
ing any and ail rights which said second party secured thereunder, by reason 
of default of the said Mohawk Engineering & Construction Company; and 
the flrst party in considération thereof, horoby agrées to release and discharge, 
and hold harmless the second party as principal or otherwise, of and from ail 
liability arising or that may hereafter arise, under and t>y virtue, of a bond 
in the sum of twenty tliousand dollars ($20,000.00), esecuted by the second 
party as principal to the American Pipe & Construction Company, on or about 
May 23, 1910. 

"In witness whereof, the parties hâve hereunto set their hands and seals, 
this 18th day of October, one thousand nine hundred and ten. 
"The Bankers' Surety Company, by 

"Harry B. Sprague, Assistant Secretary. [L. S.] 
"Harry J. Warner. [L. S.]" 

May 23, 1910, the Mohawk Company, by said Sylvester, its prési- 
dent and said Garling, its treasurer, appHed to the Bankers' Surety 
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Company for a bond in the sum of $13,000 to be given to Harry J. 
Warner for the "construction of creek entrances," etc. May 25, 1910, 
Harry J. Warner applied to the said surety company for a bond in the 
sum of $20,000 to be given to the American Pipe & Construction Com- 
pany for "eraployment contract connected with the construction of 
Barge Canal, contract No. 20-C and No. 20-D." At same time the 
Mohawk Company applied to the Bankers' Surety Company for a 
bond in the sum of $15,000 to the village of Matteawan for paving. 
November 29, 1910, said Edward F. Garling v^^as duly adjudicated a 
bankrupt on a pétition filed that day, and Edwin C. Angle was duly 
appointed trustée of his estate and duly qualified as such. 

August 5, 1910, it was resolved by the board of directors of said 
Mohawk Company that John J. Ryan of Albany, N. Y., be appointed 
attorney in fact for said company for the purpose of collecting and 
receiving the said $13,000 to be advanced by said Bankers' Surety 
Company under said mortgage agreement and applying said money 
in and towards the prosecution and carrying on of said paving work in 
Matteawan and in building and constructing the work of part of sec- 
• tions 2 and 3 of the said Barge Canal, and also for the purpose of re- 
ceiving for and on behalf of the Mohawk Company ail money due or 
to grow due upon either or both of said contracts for work done in 
exécution of the Matteawan contract or in exécution of contracts on 
sections 20-C and 20-D of the Barge Canal. Sylvester, as président of 
the Mohawk Company, was authorized and directed to exécute the 
power of attorney. 

The Bankers' Surety Company by check paid to said John J. Ryan, 
attorney in fact, as f ollows : 

August 4. 1910 $ 3,000 00 

August 12, 1910 4,000 00 

August 31, 1910 2,000 00 

September 7, 1910 2,500 00 

September 16, 1910 1,500 00 

Total $13,000 00 

John J. Ryan, attorney in fact, paid to Sylvester, président, by check 
as f ollovvs : 

August 6, 1910 $2,500 00 

August 6, 1910 500 00 

September 17, 1910 1,200 00 

September 17, 1910 (to Sylvester personally) 50 00 

And to E. F. Garling treasurer by check as f ollows : 

August 26, 1910 $3,167 19 

August 20. 1910 , 600 00 

August 26, 1910 252 26 

September 10, 1910 3,077 12 

September 10, 1910 75 00 

And also as follows : 

August 13, 1910, H. W. Jackson $2,761 36 

August 13, 1910, H. W. Jackson 200 00 

August 13, 1910, Wm. S. Ver Planck 145 00 

August 13, 1910, D. P. Bruk Co 7 20 
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August 13, 1910, H. L. Bond Co > $ 694 83 

August 13, 1910, O. A. Rappel Oo 250 00 

August 20, 1910, L. J. Dooley 500 00 

August 23, 1910, Pvose & Kiernau 1,024 28 

August 23, 1910, P. V. Baird 50 00 

August 24, 1910, D. S. Gardenicr 109 62 

August 29, 1910, D. S. Gardenler 50 00 

September 1, 1910, L. Hardware Co 104 49 

September 2, 1910, Kose & Ivieruau 252 26 

September 3, 1910, Kose «& Kieniun 3 90 

September 3, 1910, D. S. Gardeiiier 109 07 

September 3, 1910, D. S. Gardenler 50 00 

September 6, 1910, D. S. Gardeuier 121 36 

September 6, 1910, P. P. Lent 200 00 

September 7, 1910, H. D. Schutt 50 00 

September 13, 1910, E. O. Brien 337 40 

September 13, 1910, Kose & Klernan 25 00 

September 19, 1910, P, V. Balrd 35 00 

October 5, 1910, Rose & Klernan 1 35 

October 5, 1910, Rose & Kiernan 76 00 

October 9, 1910, Cash 10 00 

October 12, 1910, P. B. Paul 2,043 00 

October 11, 1910, P. B. Paul 457 00 

October 17, 1910, Mrs. J. W. Whalen 21 50 

October 17, 1910, Sewell & Alden 20 00 

November 10, 1910, an involuntary pétition in bankruptcy was filed 
against said Mohawk Engineering & Construction Company, and Jan- 
uary 28, 1911, it was duly adjudicated a bankrupt accordingly. Au- 
gust 2, 1910, Garling was not only a stockholder in the Mohawk Com- 
pany, but its treasurer, as stated. 

At the time the mortgage was given it appears that the Mohawk 
Company had proceeded with the work on the Matteawan contract and 
on the Barge Canal contract (known as the Tribes Hill Job) so long as 
their money lasted, and that they then went to the bonding company 
and made arrangements for a loan. Garling says : 

"Q. Wbat was done to make arrangements for the loanî A. We arrlved at 
the amount of $13,000 by my giving a bond and mortgage. Q. And that is the 
mortgage that has been introduced in évidence hère dated August 2, 1910? 
A. Tes." 

At that time Garling had the following property : State street propr- 
erty; Center street property; Helderberg avenue property; 3 life In- 
surance policies; 5 Mohawk Brewing Company bonds; 25 shares o£ 
stock in the brewing company; 30 shares of stock in this Mohawk 
Company ; also in cash $3,400. 

He was then owing : 

Mohawk National Bank $11,000 00 

Schenectady Trust Company 7,500 00 

Wagou Watson Company 1,900 00 

Herald Bond Company 300 00 

Other credltors about 1,800 00 

At that time there was no market for the stock of the Mohawk Com- 
pany or the bonds of the Mohawk Brewing Company. The Mohawk 
Company was then engaged in doing the work on three contracts; 
Matteawan commenced in May, 1910; the Barge Canal (Tribes Hill); 
and a paving contract at St. Johnsville. It was then a going concern. 
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Garling puts the value of his Center street property at $50,000. 

June 2, 1910, Mr. Garling made a statement of his assets and liabil- 
ities to the Bankers' Surety Company in which he placed the value of 
his real estate at $82,000, subject to a mortgage of $3,000; that of his 
stocks and bonds at $7,500; with cash in bank about $6,000. He says 
he based real estate values on rents received, not market values. 

The claims proved against Garling in the bankruptcy proceedings 
are $22,239.41. The claims proved against the Mohawk Company are 
$26,833.28. 

The money received by Ryan and paid as attorney in fact over and 
above the $13,000 came from the Matteawan contract; nothing from 
the Tribes Hill contract. One P. B. Paul, employed by the Bankers' 
Surety Company, completed the Matteawan contract, and on this there 
was a small profit. After putting in a cofferdam on the Tribes Hill 
contract at an expense of some $75,000, it was washed out, and that 
contract was abandoned. 

The plaintiff has given proof showing that August 2, 1910, the prop- 
erty of Garling was actually worth $32,150, and that his liabilities aside 
from his contingent liabiHties by reason of having become indemnitor 
for the Mohawk Company were $17,382. Adding the contingent lia- 
bilities on the Matteawan contract $15,000, which never became fixed, 
and that on the Barge Canal contracta $15,000, and his total liabilities 
were $47,382. The mortgaged property was worth $23,250, at least 
leaving other property of the value of $7,900, or about. 

In short, on the 2d day of August, 1910, Garling in order to secure 
a loan to the Mohawk Engineering & Construction Company of which 
he was treasurer and in which he was a stockholder and for which he 
had become indemnitor, to enable it to prosecute the work on the con- 
tracts which it-had undertaken to do, mortgaged certain of his real 
estate to secure such loan to the Bankers' Surety Company, which, of 
course, knew of Garling's liability to it as indemnitor for the bonds it 
had given for the faithful and complète perfomiance of the work. 
This was within four months of Garling's bankruptcy. But Garling 
and the Bankers' Surety Company went further than this, for the mort- 
gage secured, so far as it would go, the Bankers' Surety Company 
against its liability and possible loss by reason of having become surety 
on the bonds mentioned, and hence incidentally Garling gave the mort- 
gage as security for his own liability as indemnitor to the Bankers' 
Surety Company. That is, by making the loan of $13,000 to the Mo- 
hawk Company, and obtaining the agreement by which the money was 
to be devoted to the work for the performance of which the surety 
Company had given its bond, it secured the performance of so much of 
the work, obtained security for the repayment of the money thus lessen- 
ing its own liability, and at the same time obtained security by way of 
mortgage from Garling for his liability as indemnitor. This was the 
effect of the transaction. If the transaction was intended as a fraud 
on the other creditors of Garling within the meaning of the law, it 
could be set aside ; but it was based on a valid considération, and I do 
not see that it was intended by any one to cheat or defraud any one. 
Was the transaction a préférence in the eye of the bankruptcy act? 
The Bankers' Surety Company knew that the work to be donc under 
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the contracts which the Mohawk Company was to perform had corne 
substantially to a standstill and that it must hâve financial aid or it 
vvould become bankrupt. I think it knew the Mohawk Company was 
in fact then, as matters stood, insoh'cnt. This, of course, involved 
Garhng to some extent. Of this there can be no reasonable doiibt. I 
cannot find under the évidence that the Bankers' Surety Company had 
reasonable cause to beheve that the giving and enforcement of this 
mortgage as security for the loan would operate as or effect a préfér- 
ence 30 far as the creditors of Garling were concerned. 

[1] The money borrowed and advanced was furnished to enable 
the Mohawk Company to go on with its work under thèse contracts 
and secure the profits, if any, that would accrue from their full and 
complète performance, not to pay old or antécédent debts of Garling 
or of the Mohawk Company. It seems that ail believed there was 
money in the contracts. But when we come to the giving by Garling 
of the mortgage to the Bankers' Surety Company to secure it for the 
full, proper, and faithful performance and completion of such con- 
tracts by the Mohawk Company, and thus relieve the surety company 
from its loss in case it should be compelled to pay the obligée or ob- 
ligées in the bonds given for the faithful performance of the work, and 
thus secure the bonds given by Garling to the surety company, we hâve 
a différent proposition. It was security to the Bankers' Surety Com- 
pany for any loss it might sustain, or any sum it might be compelled to 
pay, by reason of its having signed the bonds of the Mohawk Com- 
pany and indirectly security to it for Garling's bonds. Garling had in- 
demnified the Bankers' Surety Company by bis bond and had incurred 
a liability to it. It is self-evident that the surety company was seeking 
security and that Garling was induced to give it. The mortgage cre- 
ated a lien on Garling's real estate for the benefit of the surety com- 
pany, to secure it for its existing liability on its bonds and the existing 
liability of Garling to the surety company on bis bond. It was security 
for an antécédent liability. It is évident that Garling was actually in- 
solvent on the 2d day of August counting against him bis liability on 
his bond to the surety company. He was then indorser on the notes 
of the Mohawk Company in the sum of $10,182 in addition to his other 
obligations and liabilities. The trustée urges that as to the $13,000 
bond executed by the Mohawk Company to Warner to secure the per- 
formance of the Canal contract work with the Bankers' Surety Com- 
pany as surety, and as to which Garling became the indemnitor of the 
Bankers' Surety Company, the same was released and canceled by the 
obligée Warner October 18, 1910, and that as Warner, to whom and 
for whose benefit it was given, released the surety on such bond, he 
also released the indemnitor of the surety company, Garling; that if 
the Bankers' Surety Company was not liable thereon after October 
18, 1910, its indemnitor, Garling, could not be ; and that, so far as 
the Barge Canal work was concerned (Tribes Hill contract), Garling 
personally had incurred no Personal liability or obligation other than 
by executing such indemnity bond to the surety company ; and that 
therefore the mortgage in no event can be continued or held as a secu- 
rity for any default or resulting damage growing out of the nonper- 
formance of such Barge Canal contract. The mortgage expressly re- 
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cites the liability of Garling as indemnitor to the surety company on 
this bond given by the Mohawk Company to Warner. That liability, 
so far as the Barge contract was concerned, was created and fixed by 
that indemnity bond. As to that part of the considération for the 
mortgage the liability of Garling would end if the Barge Canal work 
was fully performed, or if the considération wholly failed, or if the 
bond executed by the surety company was canceled or ended, for in 
such case the contract of indemnity would fall with it. Garling in- 
demnified the Bankers' Surety Company for executing the bond and 
secured it for its liability by reason of executing such bond. If then 
the Bankers' Surety Company never became liable on the bond and 
cannot become liable thereon, how can Garling be or become liable on 
his indemnity bond? But it is said there was a substitute for the 
bond of $13,000 executed by the Mohawk Company with the Bankers' 
Surety Company as surety and to which the indemnity bond of Garling 
applied, and that theref ore Garling's liability continues ; he having ex- 
ecuted the mortgage prior to the release of the bond. Garling was not 
a party to the agreement of October, 1910, pursuant to which that $13,- 
000 bond was released and canceled, and did not assent to it. When 
he executed the mortgage, he was not securing his own personal debts, 
but the obligations of others. 

The agreement of October 18th, between the Bankers' Surety Com- 
pany and Warner, expressly recites that the Mohawk Company has 
defaulted in the performance of the contract (Barge Canal contract) 
and abandoned same. It also expressly recites the bond of $20,000 
given by Warner to the American Pipe & Construction Company with 
the Bankers' Surety Company as surety for the performance of this 
Barge Canal work, and that Warner is totafly unable to perform his 
contract and desires to be relieved of liability on the bond given to the 
American Company and of ail liability of every kind and nature arising 
or growing out of the exécution by him of either or both of said bonds 
to the Bankers' Surety Company. Hence Warner, protected by the 
$13,000 bond, surrenders and cancels it and waives ail rights which 
he secured thereunder and the surety company in considération of be- 
ing released on such $13,000 bond releases and discharges Warner 
from his liability on such $20,000 bond. Hère is a new contract and 
agreement with new obligations and liabilities on the part of the surety 
company, and I do not see that it can be held to operate to continue the 
liability of Garhng to make good the Bankers' Surety Company in 
case it as surety for the Mohawk Company was compelled to pay any- 
thing by reason of the default of the Mohawk Company to perform 
the contract. On default by the Mohawk Company, Warner volun- 
tarily surrendered and canceled the bond, and as a considération agreed 
with the surety company, waiving ail rights which Warner had there- 
under by reason of the default of the Mohawk Company, that it would 
save him harmless on the $20,000 bond, a liability to the American 
Pipe & Construction Company. As the Matteawan contract paid out 
in full, the mortgage secures nothing on that, and, if Garling's liability 
on the $13,000 bond was released, the mortgage can only stand, in any 
event, as security for the $13,000 money advanced. 

When A. gives a bond to B. with surety for the doing of a partie- 
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ular thing, and C. indemnifies the surety for becoming such, and A. 
makes default, and thereupon B. releases the surety and cancels the 
bond, does he thereby release such indemnitor on his bond? It cannot 
be doubted that such is the efïect. It may be that if there is default, 
and damage results, and the surety pays a fair sum agreed upon, the 
indemnitor will be liable for that sum. City of New York v. Baird, 
176 N. Y. 269, 68 N. E. 364; Bank of Buffalo v. Schwartz et al, 53 
App. Div. 517, 65 N. Y. Supp. 981. But the obligation of the indemni- 
tor cannot be transferred without his consent to the performance of 
some other and différent contract not contemplated by it and to which 
he does not assent. The American Company took the contract and 
agreed to do the work therein mentioned. It sublet to Warner, who 
agreed to do 'the work. Warner with the Bankers' Surety Company 
as surety gave bond to the American Company to perform the con- 
tract. Then Warner sublet to the Mohawk Company, which agreed to 
do the work, and it gave bond to Warner with the Bankers' Surety 
Company as surety that if would. Garling in effect agreed that, if 
the Mohawk Company did not do the work, and Warner paid any dam- 
age or suffered any loss, and the surety company had to pay, he would 
reimburse it. Garling never agreed that if Warner did not do the 
work, and the American Company paid any damage or suffered any 
loss, and the surety company was compelled to pay, he would reimburse 
it. The mortgage recites no such obligation or liability and was not 
given to secure any such liability. The work to be done may hâve 
been the same, but the party who was to do it was entirely différent, 
and the obligations of the two contracts were différent. 

I therefore hold, so far as the Matteawan contract is concerned, that 
there is and can be no liability under the mortgage, and, so far as the 
Barge Canal contract (Tribes Hill) is concerned, that there is not and 
cannot be any liability under the mortgage. The mortgage was given 
August 2, 1910, and the bond was surrendered and the surety released 
October 18, 1910. That mortgage was not a substitute for the bond 
of the surety company, nor a security in addition to that afforded by 
that bond, so far as the Barge Canal work is concerned. It was, and 
was intended to be, security for the obligation and liability of Garling 
as indemnitor to the surety company. If not so, so far as the Barge 
Canal work is concerned, it was and is without considération and, as 
against the trustée, void. When Warner, the obligée in the bond, re- 
leased the surety on that bond, he at the same time and thereby re- 
leased the indemnitor of the surety company. Montgomery v. Sayre, 
100 Cal. 182, 34 Pac. 646, 38 Am. St. Rep. 271 ; O'Mara v. Nugent, 
37 N. J. Eq. 326; Dibble v. Richardson, 171 N. Y. 131 ; ^ Wronkow v. 
Oakley et al., 133 N. Y. 505, 511, 31 N. E. 521, 16 L. R. A. 209, 28 
Am. St. Rep. 661. In Montgomery v. Sayre, supra, it is held that the 
release of an indorser on a note releases the surety on a collatéral note. 
In O'Mara v. Nugent, supra, it is held that one who pledges property 
of his own as security for the debt of another is entitled to a retransfer 
of the property after a release of the debtor by the creditor. In Wron- 
kow V. Oakley, supra, Peckham, J., said : 

"Upon tlie allirmance of the judgment by the latter court, the siiretles on 
the last aiipeal bond took an assignaient of the judguients, and in their hands 

^ 63 M. £:. 82S. 
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ttiere was no longer any liability on the part of the sureties on the flrst ap- 
peal. Such sureties (first appeal) became, on the giving of the second under- 
taklng to pay the judgments, sureties for the second sureties, and, when the 
second sureties paid or discharged their obligation to the owner of such judg- 
ments and took an assignaient of them, they could not enforce them against 
the flrst sureties." 

That is, the release of the surety releases the surety of such surety. 

['i] Hère Warner was secured by the Bankers' Surety Company, 
which in turn was secured by its surety, Garling, who gave the mort- 
gage (so far as Bargje Canal work is concerned) to secure his obliga- 
tion. When Warner released his surety and that surety accepted the 
release, the surety of such surety was also released, and, of course, 
there was no longer any liability on the mortgage as security for the 
performance of that contract. This brings us back to the considéra- 
tion of the question of the validity of the mortgage as security for the 
payment of the $13,000 advanced by the Bankers' Surety Company to 
carry on and complète the work done under the contracts. True the 
money was not advanced to Garling for his personal use and benefit in 
his own Personal business, but it was advanced at his request and to 
carry on work in which he was vitally interested. The Mohawk Com- 
pany owed him, as he was an indorser on its paper, and he had stock 
in the company. He had indemniiîed the surety of that company ob- 
ligated to make good the performance of the contract where money 
was to be made or lost by the Mohawk Company by its performance 
or nonperformance. Garling's estate was involved. His solvency was 
in péril. It is doubtless true that the Bankers' Surety Company knew 
ail this. Doubtless it knew that there might be nonperformance of the 
contract and a liability which the Mohawk Company could not meet, 
and which Garling would be compelled to pay, and which might ex- 
haust the entire estate of Garling and leave him insolvent. Thèse were 
possibilities. Work was at a standstill. The Mohawk Company was 
out of funds. Notice had been given that the work must proceed, etc. 

Section 60a of the Bankruptcy Act provides : 

"A person shall be deemed to bave given a préférence if, being insolvent, he 
has, within four months before the flling of the pétition, * * * made a 
transfer of any of his property, and the efCect of the enforcement of such 
* * * transfer will be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same class." 

And section 60b provides: 

"If a bankrupt shall hâve • • • made a transfer of any of his prop- 
erty, and if, at the time of the transfer, * » * the bankrupt be insolvent 
and the judgment and transfer then, opéra te as a préférence, and the person 
receiving it or to be benefited thereby, or his agent acting therein, shall then 
bave reasonable cause to believe that the enforcement of such * * * trans- 
fer would effect a préférence, it shall be voidable by the trustée and he may 
recover the property or its value from such person." Act July 1, 1898, c. 541, 
30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act Feb. 5, 1903, 
e. 487, i 13, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, p. 1506). 

If this $13,000 had been advanced for the purpose of reducing a 
fixed obligation or indebtedness of the Mohawk Company which the 
surety company was obligated to make good and which Garling as in- 
demnitor was obligated to make good, we would hâve a case where 
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the debt or obligation of Garling to the surety company was reduced 
by the $13,000 advanced, and its obligation to pay the debt of the Mo- 
hawk Company was reduced, and where Garling was securing such 
payment and preferring his créditer the surety company to the détri- 
ment of his other creditors. But that is not the case. This was a 
struggle on the part of Garling to hâve a contract performed in which 
his estate was indirectly involved. It was borrowing money for the 
Mohawk Company to be used by it or for it and the giving of security 
for such cash advanced and the advance of which benefited or was 
intended and supposed to increase and benefit Garling's estate. Hère 
was a présent cash considération to the extent of $13,000 for this mort- 
gage. It was not an old debt. The money was put into work in which 
Garling was financially interested and not to rescue him from présent 
but to save him from possible future insolvency. The obtaining of 
this money under such circumstances and the giving of this mortgage 
to secure its repayment was not a fraud on creditors or a préférence. 

But it is urged that this $13,000 so advanced has been repaid to the 
Bankers' Surety Company. When this money was advanced, it was to 
be used in prosecuting the work on the Matteawan contract and the 
Barge Canal (Tribes Hill) contract. The évidence clearly shows that 
it was put into work on both contracta. Some $2,500 of it with the 
consent of Garling was used in the prosecution of another contract 
being performed by this Mohawk Company. As already stated, there 
was a flood and a washout on this Barge Canal work and it was aban- 
doned. The money put into it — stated to be something like $75,000— 
was a dead loss. But the Matteawan contract was completed by and 
under the direction of P. B. Paul, employed by the Bankers' Surety 
Company, and ail the money put into it came back by way of compen- 
sation for the work done. 

The power of attorney to Ryan authorized him to collect and re- 
ceive: (1) The $13,000 from the Bankers' Surety Company. (2) To 
apply same in and towards the prosecution and carrying on of the pav- 
ing contract with the village of Matteawan and the work of building 
and constructing a part of sections 2 and 3 of the Barge Canal. (3) 
And further to receive for and on behalf of the Mohawk Company ail 
moneys due or to grow due upon either or both of said contracta by 
reason of any work done upon the said contracts. 

Nothing was said as to the disposition to be made of thèse moneys 
due or to grow due on such contracts when collected by Ryan. When 
collected it became the money of the Mohawk Company. Ryan was 
its attorney in fact and testifies that ail the $13,000, and ail of the mon- 
ey received by him on the Matteawan contract was used on the Barge 
Canal contract and the Matteawan contract in payment of the debts 
of the Mohawk Company. That he mingled the $13,000 and money 
received from the Matteawan job and paid them out on the jobs. It 
must be presumed, in the absence of évidence to the contrary, that the 
agent paid and disbursed the money as he was authorized to do by the 
Mohawk Company. I do not find that he vv^as ever authorized or di- 
rected to pay anything on the $13,000 secured by the mortgage, or that 
he ever did. I cannot find évidence to sustain the contention that 
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Ryan was agent for the défendant, so that payments to him of money 
coming in on the Matteawan contract were payments to the défendant 
and reduced the mortgage. It is true that at least $10,465.21 was re- 
ceived on the Matteawan contract more than was necessary to com- 
plète it, and more than was used to complète it, and this sum was used 
on the Barge Canal contracts ; but it was the Mohawk Company that 
controlled and so applied this money. Neither can I find évidence to 
support any finding or conclusion that Paul, who was sent to complète 
the contracts, received more than $1,598.67 which is applicable to the 
réduction of the $13,000 secured lay the mortgage. The counsel for 
the plaintifï neither points out nor indicates any figures to this effect. 
There was no sufficient accounting on the trial to demonstrate any 
greater sum was received by him. But after completing the Matteawan 
contract he did hâve that sum, and it was applicable to the mortgage 
debt. The défendant by its agent received it. 

The assertion is made that as to the $13,000 advanced it was fully 
paid, but how and when I am not informed, unless it be on the assump- 
tion that ail money received by Ryan on the Matteawan job and not 
put into it sHould hâve been applied to the mortgage and not used on 
the Canal job. But Ryan was agent of the Mohawk Company for re- 
ceiving the money and, so far as appears, for paying it out, and it does 
not appear that he violated any duty or instructions in carrying on the 
work on both contracts so long as he did and so long as he had money 
belonging to the Mohawk Company. 

I am therefore forced to the conclusion that this mortgage is a good 
and valid security for the sum of $13,000 and interest on same from 
the dates the varions sums making it up were advanced, less $1,598.67, 
and for no other or greater sum or liability. This is an equity action, 
and it seems to me that with the parties before the court a final judg- 
ment or decree can be pronounced as to the rights of the parties un- 
der this mortgage. I think the trustée can sell this mortgaged prop- 
erty free and clear of the mortgage lien if he can sell it for more than 
the sum due thereon, and, if it brings more than the $13,000 and inter- 
est less the said $1,598.67, he will pay the défendant the amount found 
due it and retain the balance. This can be done under the direction of 
the référée approved by the court. Or on payment to the surety com- 
pany, the défendant, of the sum of $13,000 and interest less the sum 
named, the trustée will be entitled to a cancellation and satisfaction of 
the mortgage. 

There will be a decree that the sum now secured by the mortgage is 
$13,000 and interest as stated, and that it is a good and valid security 
for that sum less $1,598.67 and no more, and, to that extent and no 
more, a lien on the real estate described therein ; that on payment of 
such sum of $13,000 and interest thereon less $1,598.67 to the Bankers' 
Surety Company the trustée will be entitled to a satisfaction or can- 
cellation of such mortgage which the défendant will be directed to ex- 
écute and deliver. In the meantime the défendant will be enjoined 
and restrained from foreclosing the mortgage. 
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WHITRIDGE et al. v. MT. VERNON WOODBERRY COTTON DUCK CO. 

• et al. 

(District Court, D. Maryland. December 20, 1913.) 

1. CoEPORATioNS (§ 473*) — BoNDs— Inteeest Payable fbom Income— Right 

TO Make Réservation foh Dépréciation of Pkoperty. 

A manufacturing corporation issued flrst mortgage bonds and also 
cumulative income bonds secured by a second mortgage on ail its prop- 
erty. The latter bonds stated tliat they did not "bear interest uncon- 
dltionally but only out of the income of the Company, if .sufficient, realized 
and remaining after the payment of ail taxes, reniais, operating or cur- 
rent expansés and losses, necessary repairs, maintenance," and the in- 
terest on the first mortgage bonds. The mortgage expressly included in 
the items so specified "charges for dépréciation by âge or wear." The 
Interest vpas payable semiannually and was cumulative. Ueld, that such 
provision of the bonds must also be construed to authorize the company 
to maintain its capital unimpaired, and to that end to reserve from its 
gross Income during each semiannual period in addition to the expend- 
itures enumerated a sufficient sum to make good losses from déprécia- 
tion of its property before setting apart the portion applicable to the 
payment of interest on the bonds. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 1842-1853, 
1855 ; Dec. Dig. § 473.*] 

2. Contracts (§ 116*) — Public Policy — Conteollino Stockholdee of An- 

OTHEE Corporation. 

A corporation, which owned a controlling interest In the stock of an- 
other corporation operating a number of manufacturing plants, entered 
Into a contract vpith a thlrd corporation of which it owned ail the stock, 
by whlch it made the latter exclusive selling agent for 10 years, at a 
stated commission for ail its products of the "several mills owned or con- 
troUed" by it. The manufacturing company was not a party to the con- 
tract, but its products were sold through such agency for a number of 
years, and it was charged the contract commissions therefor. Beld, that 
so far as it undertook to bind such company the contract was contrary 
to public policy and vold, and that bondholders of the company who were 
dépendent on its income for payment of interest on their bonds were en- 
titled to an accounting from the stockholding corporation, as trustée, 
for any profits made by It through the sale thereunder of the company's 
products. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. |§ 542-552; Dec. 
Dig. § 116.*] 

3. Corporations (§ 473*) — Bonds— Inteeest Payable fbom Income— -Suit to 

determine rights op holdees. 

Complainants were owners of bonds of one of the défendant corpora- 
tions the interest on which was payable from income only, and they had 
received but a small part of the Interest due for a number of years. 
The other défendant corporation was owner of about 96 per cent, of the 
stock of the first and practically controUed its opérations and also owned 
about the same per cent, of the same issue of bonds. Complainants al- 
leged that certain items of expenditures, not large in number, which 
should hâve been charged to the second défendant or its predecessor 
whose liabilities it assumed, had been improperly charged against the 
earnings of the flrst corporation, reducing the amount of Income which 
should hâve been applied to interest. Beld that, owlng to the relations 
between the défendants, the charges involved should be closely scrutl- 
nized, and that the burden of proof should not be imposed on complain- 
ants, but défendants, who had knowledge of the facts, should explaiu 
the same fuUy ; also, that for the same reason, and because the owner- 

*For other cases .see same topic & § numbek in Dec. & Am. Diiis. 1907 to dïtte, & Rep'r Indexes 



WHITEIDGE V. MT. VERNON WOODBERET COTTON DUCK 00. 303 

ship of such a very large proportion of the bonds by the second défend- 
ant deprived complainants of the beneflt of provisions of the mortgage 
for their protection, the court, after determining the présent rights of 
the parties, would retain jurlsdictlon of the case to décide any future 
questions which might arise between the parties. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1842-1853, 
1853 ; Dec. Dig. § 473.*] 

In Equity. Suit by William Whitridge, Lemuel T. Appold, and 
Henry Williams against the Mt. Vernon Woodberry Cotton Duck 
Company, the Consolidated Cotton Duck Company, and the Interna- 
tional Trust Company of Maryland, trustée. On exceptions to report 
of master. Decree for complainants. 

Charles Morris Howard and William L- Marbury, both of Balti- 
more, Md., for complainants. 

Bond, Robinson & Dufïy, of Baltimore, Md., for Mt. Vernon Wood- 
berry Cotton Duck Co. 

Lemmon & Clotworthy, of Baltimore, Md., for Consolidated Cotton 
Duck Co. 

Gans & Haman, of Baltimore, Md., for International Trust Co. 

ROSE, District Judge. Ail three défendants are corporations. Two 
of them, viz., the Mt. Vernon Cotton Duck Company and the Con- 
solidated Cotton Duck Company, hold their charters from the state 
of Delaware. For brevity the former will be called the "Mt. Vernon," 
the latter the "Consolidated." 

The plaintiffs are citizens of Maryland. They hold 164 eut of 6,000 
income bonds issued by the Mt. Vernon. The third défendant is the 
International Trust Company of Maryland. It is the trustée under 
the mortgage securing the income bonds. It is a Maryland corpora- 
tion. The plaintiffs expressly say that they ask no relief against it. 
It is therefore either a nominal party, the citizenship or state of in- 
corporation of which is imraaterial, or else its proper position on the 
record is that of a plaintiff. It will be referred to as the trustée. 

The income bonds provide for the payment of cumulative interest, 
if eamed, at the rate of 5 per centum per annum payable semiannually. 
Thèse bonds were of the dénomination of $1,000 each. The suit was 
brought August 9, 1909. Eight years had then elapsed since July 1, 
1901. If the Mt. Vernon had been prospérons, $400 might in that 
time hâve been paid as interest on each bond. Only $100 was. The 
plaintiffs claim that the remaining $300 a bond, or a material part 
of it, was in fact earned but bas been wrongfully withheld from them. 

The Mt. Vernon was incorporated June 23, 1899. It was formed 
for the purpose of buying and operating 14 différent mills which had 
been theretofore engaged in the production of cotton duck. It was 
said that those mills made 90 per cent, of ail the cotton duck produced 
in this country. The plan under which the Mt. Vernon was launched 
called for the création of $8,000,000 of first mortgage 5 per cent, bonds . 
($1,000,000 of which were to be retained in the company's treasury to 
provide for its future needs), $6,000,000 of 5 per cent, cumulative in- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



304 210 FEDERAL REPORTER 

come bonds, and $9,300,000 of capital stock. The par value of the se- 
curities which were to be at once floated was thus $22,500,000. An 
underwriting syndicate bought the $7,000,000 fàrst and the $6,000,000 
income bonds, paying for them $11,275,000. The price realized by 
the Company for its first mortgage bonds was 921/2 and for its income 
bonds 80. It gave the syndicate as a bonus $3,2"50,000 of its stock. 
Its actual resources as against its nominal capitalization of $22,- 
500,000 were $11,275,000 cash and the remaining $6,250,000 par 
value of common stock. Out of thèse it paid for the mills it was 
formed to buy, and compensated the promoters who had secured op- 
tions on them and who had brought about its own organization. 

There are some things in the testimony which at least suggest that 
the bulk, if not ail, of the $6,250,000 of common stock which did not 
go to the underwriting syndicate was received by the promoters. It 
appears probable that the actual price obtained by the former owners 
of the tangible property acquired by the Mt. Vernon did not exceed, 
if it equalled, the $11,275,000 cash paid in by the syndicate. None 
of thèse former owners were under any légal compulsion to sell. The 
priées accepted must hâve been at least ail that they thought their prop- 
erties were worth to them. Except in one instance, the record does 
not show how the sum paid by the Mt. Vernon for the mills which it 
bought compared with the cost of those mills to its vendors. That 
case may not be typical. It is suggestive. The mill in question for 
the six years preceding the organization of the Mt. Vernon never paid 
a dividend. One of 3 per cent, was paid by it a few days after the 
Mt. Vernon was incoi-porated and a few days or a few weeks before 
it was transferred to the latter company. It cost the Mt. Vernon 
$237.50 for each $100 share of its stock. 

The period when the Mt. Vernon came into being was that immedi- 
ately following the Spanish-American War. The reaction from the 
long period of dépression which had foUowed the panic of 1893 was 
at its height. In those days many thought that a number of dififerent 
business properties if combined in a single ownership would be worth 
several times as much as the aggregate of their individual values if 
they were to be separately operated. It might be, and often was, the 
case that the large company could, if it were so minded, duplicate ail 
the old f actories and equip them with the most modem appliances for 
a fraction of the price it paid their former owners. Such fact was 
regarded as immaterial. Fortune in finance, as in other things, some- 
times favors the bold, provided that they know when to let go as well 
as when to take hold. By a coïncidence which bas been frequently 
noted in like cases, the statements issued by the Mt. Vernon during 
the early months of its existence were very encouraging. Interest on 
both the first and the income mortgage bonds were paid. Dividends 
on the capital stock were reported earned and were declared. With 
the coming in of the new century, or a few months earlier, things 
took on a différent complexion. The Mt. Vcrnon's brief period of 
real or apparent prosperity ended. It was without sufficient working 
capital. Its crédit was impaired, if not destroyed. The services of 
financial doctors had to be called in. The treatment prescribed was 
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the formation of another company. This new concern was to buy 
three or four mills which had not gone into the first company. It was 
to pay cash for them. They were clear of important incumbrances. 
One of them had a large amount of quick assets. This second Rich- 
mond was known as the United States Cotton Duck Corporation. It 
will be spoken of as the "United States." It was a New Jersey créa- 
tion. It was not to issue bonds. Its capital was to be in the form 
of common and preferred stock. It was hoped by purchase or ex- 
change to acquire ail the capital stock of the Mt. Vernon and to in- 
duce the holders of the income bonds of the latter to exchange them 
for preferred stock of the United States. If the new mills could be 
bought for less than their worth,-something substantial would hâve 
been accomplished. If the price paid for them was equal to or in ex- 
cess of their value, their acquirement was not in itself a gain, except, 
perhaps, as a bait to draw into the enterprise fresh capital which 
otherwise could not hâve been tempted in that direction. 

The United States was organized. It bought the mills in question. 
It acquired an overwhelming majority of the stock of the Mt. Vernon, 
but the holders of the income bonds of the latter were not willing to 
exchange them for the preferred stock of the new company. For 
some four years the United States, as the owner of the new mills, in 
its own right and as the holder of the great majority of the stock of 
the Mt. Vernon, directed the business of both corporations. In the 
spring of 1905 things again came to such a pass as to lead those in 
actual control of the companies to believe that some new scheme to 
diminish the fixed charges and to increase the crédit of the concerns 
was imperatively necessary. Again they sought relief in the forma- 
tion of a new company, the third, the défendant, the Consolidated. 
It was hoped that it might do what the United States had failed to ac- 
complish. The latter, it is true, had brought ail the mills under what 
was in fact a single control; but in légal theory there were still 
two companies. It had not been able to get rid of the Mt. Ver- 
non income bonds. In any event, and on any theory of the rights of 
the parties to this litigation, it may be said that down to the spring of 
1905 expérience had abundantly shown that, capitalized and managed 
as it was, the Mt. Vernon would not ordinarily earn enough to pay 
the f ull interest on its income bonds and to provide a sufficient reserve 
to offset dépréciation in its buildings and machinery. The Consoli- 
dated proposed to take over ail the common stock of both thé Mt. 
Vernon and the United States and to give $500 in par value of its 
preferred and $133% of its common stock for each income bond of 
the Mt. Vernon. It had no difficulty in acquiring ail the stock of the 
United States. The last-named company thereupon went out of ex- 
istence. The Consolidated became the owner of more than 96 per cent, 
of the entire stock of the Mt. Vernon. The holders of the great ma- 
jority of the income bonds of the latter agreed to exchange them for 
the stock of the Consolidated on the terms already stated. 

At the time of the taking of the testimony in this case, the Consol- 
idated held 5,758 out of the 6,000 income bonds, or about 96 per cent. 
of the total issue. A few of the owners of the income bonds would 
210 F.— 20 
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not transfer them to the Consolidated. The majority of such bonds 
not now belonging to the latter are held by the plaintiffs. Within a 
year or thereabouts after the Consolidated was formed, it made up its 
mind to concentrate the selling of the products of both companies in 
the hands of a single selling agency. It selected the old estabHshed con- 
cern of J. Spencer Turner & Co., some of whose members or officers 
had been among its own directors. It was arranged that a new cor- 
poration to take over the Turner business should be formed under the 
îaws of New York. It was organized under the name of J. Spencer 
Turner Company. It will be referred to as the "Turneib." It was 
capitalized at $600,000. Ail of its stock was acquired by the Consol- 
idated. Some reasons, certainly plausible and apparently sound, are 
given why one selling agent was likely to be more useful than many. 
In view of the chronic need for ready money of both the Mt. Vernon 
and the Consolidated, it is not quite so easy to understand why this 
large investment should hâve been made in the selling agent's business. 

Apparently since the filing of the bill in this case, things hâve gone 
on very much as they did before. There are incidental références in 
the record to the subséquent formation of two new companies which 
in some way took over either in fact or in theory the business of the 
défendants. If in the multitude of corporations there is safety, the 
Mt. Vernon should by this time be secure. The scheme of consol- 
idating the cotton duck industry has led to the successive formation of 
no less than five companies; each of the last four being intended to 
absorb its predecessors. 

It has seemed necessary to tell the gênerai story at this length in 
order to understand more clearly the position and contentions of the 
parties. 

Was There a Scheme to Depress the Value of the Income Bonds? 

The plaintiffs seem to Tiave been greatly disappointed at the contrast 
between the meager earnings of the Mt. Vernon and those which the 
original prospectus indicated. That contrast is marked. To the hold- 
ers of the Mt. Vernon securities it must hâve been unpleasant. No 
relief is in this case sought against anybody on the ground that any of 
those early statements were false or fraudulent. There is nothing in 
the record to suggest that any of the parties to this litigation were re- 
sponsible for them in any other sensé than that both the Mt. Vernon 
and the syndicate manager, who acted as well for some of the plain- 
tiffs as for others, gave currency to them. Doubtless many of the 
individuals who more or less directly indorsed thèse représentations 
believed them to be true. The record does not disclose that anybody 
was better informed than his fellows. If any one connected with the 
Mt. Vernon at that time knew that they were unreliable, his identity 
has not been disclosed. The position of the plaintiffs is not that those 
statements were false and extravagant, but rather that they were sub- 
stantially true. Their theory is that the Mt. Vernon has earned more 
interest on its income bonds than it has paid and that money which 
ought to hâve been applied to such payments has been diverted to oth- 
er purposes. They base their claim for relief upon two contentions : 
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First, that the Consolidated wished to force the nonassenting income 
bondholders to exchange their bonds for its stock. They assert that it 
absolutely controlled the actions of the Mt. Vernon, and that it re- 
quired that company so to make up its statements and to keep its books 
as untruly to indicate that its earnings were not sufficient to pay more 
interest on its income bonds than it actually did. 

Second, that apart entirely from motives and intentions, the Mt. 
Vernon without right made certain déductions from its earnings which 
would otherwise hâve gone to the income bondholders. 

My predecessor, Judge Morris, overruled a demurrer to the bill 
of complaint and sent the case to a spécial master. Much testimony 
has been taken before the latter. He has filed an able, painstaking, 
and elaborate report. He finds that the first contention of the plain- 
tiffs, viz., that interest was withheld from the income bondholders 
for the purpose of depressing the value of their securities and thereby 
inducing them to accept the offer of the Consolidated for them, is 
not sustained. The plaintifïs except to such finding. It may well 
be that some of those who were influential in the affairs of the two 
companies were irritated by the opposition of the plaintifïs and those 
who were associated with them. They may at times hâve taken some 
pleasure in calling attention to some circumstance which seemed to 
show that plaintifïs had acted unAvisely. They certainly were disposed 
to deny the plaintifïs' requests for detailed information unless the 
right to make such requests was too clear for argument. This at- 
titude on their part was not altogether unnatural and not without 
some justification in some of the demands of the, plaintifïs. 

I agrée with the master that there is no évidence of any fixed plan 
by improper bookkeeping to depreciate the value of the income bonds. 

If the Mt. Vernon was sometimes required to pay money which 
should bave corne out of the treasury of the Consolidated, and if ail the 
earnings of the Mt. Vernon which should bave been used for the 
payment of interest on the income bonds were not so employed, the 
effect would, of course, hâve been to hâve depreciated unfairly the 
market value of such bonds. 

Plaintifïs allège that such things were donc. In this connection it 
is sufïicient to say that, even if this be so, tb^.re is no reason to sup- 
pose that they were done with any spécial purpose or intent to lower 
the price of the income bonds. The plaintifïs' exceptions to this find- 
ing of the spécial master are therefore overruled. 

Sums Said to hâve been Improperly Deducted from Earnings. 

It will be convenient now to pass to the considération of the plain- 
tifïs' charges that money which should hâve been paid out as interest 
on income bonds has been improperly withheld either by being taken 
by the Consolidated or by being used by the Mt. Vernon for purposes 
to which it could not be lawfully applied until after interest on the 
income bonds had been paid in full. 

There are a number of thèse charges. Two of them from their 
amount are of greater practical importance than the others. 
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Dépréciation Reserve. 
[1] One of them relates to portions of income from time to time 
retained by order of the directors as a reserve against dépréciation. 
From 1901 to June 30, 1909, the aggregate amount so set aside was 
$639.698.23. Of this snm, however, $60,000 was subsequently used in 
paying interest on income bonds. The balance is $579,698.23, or about 
it>/ 0,000 a year. It is admitted that the average annual dépréciation 
of the buildings, machinery, etc., of the Mt. Vernon would amount to 
$375,000. The sum reserved for dépréciation bas been $300,000 a 
year less than was required to maintain the company's property at its 
original value. Plaintiffs say that under the terms of the income bonds 
ail this is immaterial. The interest on such bonds should bave been 
paid in full before the directors could rightfully make any provision 
for dépréciation. The spécial master has sustained their contention. 
He finds that the plaintiffs should bave received the same proportion 
of the dépréciation reserve of $579,698.23 as their 164 bonds bear to 
the 6,000 issued ; that is to say, they are entitled to recover a trifle 
less than $15,850. To this conclusion the défendants hâve excepted. 

The mortgage or deed of trust which secured the income bonds pro- 
vided that the income applicable to pay the interest thereon "shall be 
so much of its (the Mt. Vernon's) total income during each six months 
ending December 31st and June 30th as remains after deducting ail 
taxes, reniais, operating or current expenses and losses, necessary re- 
pairs and maintenance (including charges for dépréciation by âge or 
wear)" and the interest on the first mortgage bonds. The income bonds 
themselves stated that they did not "bear interest payable uncondition- 
ally but only out of the income of the company, if sufficient, realized 
and remaining after the payment of ail taxes, rentals, operating or 
current expenses and losses, necessary repairs, maintenance and in- 
terest" on the first mortgage bonds. "The amount of income applica- 
ble to the payment of interest on said bonds shall be computed and 
declared as of January 1, 1900, and semiannually thereafter in the 
manner particularly provided in the mortgage securing the same." The 
master thought there was a clear discrepancy between the bonds and 
the mortgage. He accordingly held that the terms of the bonds must 
prevail as they were the substance, while the security was only the 
shadoAV. 2 Machen on Corporations, § 1729; 3 Cook on Corporations, 
§ 764; Railway Co. v. Sprague, 103 U. S. 756, 26 L. Ed. 554; Chicago 
& I. Ry. Co. v. Pyne (C. C.) 30 Fed. 86. 

But is there any clear discrepancy between the bond and the mort- 
gage, or any discrepancy at ail? The bond itself says that interest 
is to be paid only out of earnings realized and remaining after the 
payment of ail taxes, rentals, operating or current expenses and losses, 
necessary repairs, and maintenance. This language would seem to im- 
ply that the income bondholders would not get any interest unless the 
company could pay it and leave at the end of the half year in its cap- 
ital account property of at least as great value as it had at the begin- 
ning. If its property at the close of any semiannual period was worth 
less than at the opening, it had from any practical standpoint suffered 
losses. In order to détermine whether any business has made or lost 
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Tnoney during any given time, it is necessary, among other things, to 
ascertain the value of its property at the beginning of the period and 
again at the end. An illustration will make this clear. In the case 
oï this particular corporation it might in the late fall of any year 
assume that the price of cotton was likely to go up. It therefore might 
buy a year's consumption in advance. On the Ist of January if it had 
done so it might hâve had stored in a particular warehouse 10,000 
baies of cotton which it did not expect to use, and, in point of fact, 
did not use until the next July and August. It had paid for that cot- 
ton 14 cents a pound, or $70 a baie. The cotton was on January Ist 
worth that price in the open market. By June 30th spot cotton had 
declined to 10 cents a pound, or $50 a baie. If the inventories of the 
company were made up properly, thèse 10,000 baies of cotton would 
hâve figured in its January statement for $700,000, in its July for 
$500,000. The différence of $200,000 would hâve been a business loss 
suffered during the six months. The effect of a diminution in value 
in the company's machinery or in the company's buildings is precisely 
the same, although it is much more difficult accurately to détermine 
the différence in value of such property at periods removed f rom each 
other by only a few months or a year or two. 

Dépréciation is "an inévitable fact which no system of accounts can 
properly ignore." Kansas City Southern Ry. Co. v. U. S. et al, 231 
U. S. 423, 34 Sup. Ct. 125, 58 L. Ed. , decided December 1, 1913. 

From the standpoint of the plaintiffs, the most that can be said is 
that the bond does not clearly and unequivocally say that déprécia- 
tion is to be taken into account in determining whether there were any 
earnings or not or how great the earnings were. The mortgage does. 
The plaintiffs contend that when they invested their money they looked 
at the former only and paid no attention to the latter. They say that 
an income bond, the interest on which must be paid, although such pay- 
ment will render impossible any provision against dépréciation, is a 
more attractive security than one which requires or permits such pro- 
vision to be fîrst made. From the wording of their bonds it is possi- 
ble to argue that the debtor did not reserve a right to set apart an 
allowance against dépréciation bef ore making payment of interest. The 
bonds should be construed most strongly in their favor. 

In passing upon the weight of this contention, it is hard to leave 
eut of mind that the bénéficiai interest in most of the bonds held by 
the plaintiffs is still in persons who were members of the original 
syndicate or in those who took from such persons by opération of 
iaw. The syndicate put $6,475,000 in first mortgage and only $4,800,- 
OOO in income bonds. A purchaser of the first mortgage issue had a 
vital interest in protecting the mortgaged property against déprécia- 
tion. No one who simultaneously invested $647.50 in first mortgage 
and $480 in income bonds would hâve been «more ready to do so if 
he had thought that the latter required a course of business which 
would so greatly imperil the security for the former. 

Thèse spécial considérations it may be said are applicable only to 
the précise circumstances under which the bonds in suit were originally 
floated. Apart from them, can it be contended that it is to the in- 
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terest of any bondholder to require his debtor to do that which will 
necessarily resuit in a steady diminution in tiie value of the mortgaged 
property? It is true that ordinary mortgages seek to bind the mort- 
gagee to pay the interest whether he earns it or not. Yet if they are 
to run for many years and the property covered by them consists of 
widely scattered industrial plants, they will, if carefully drawn, pro- 
vide that the security shall be kept up to at least its original value. 
In the absence of such provision, default may be avoided by paying 
to the creditor as interest what for ail practical purposes is part of 
his principal. It may be doubted whether he profits thereby. 

The mortgage now in question is not an ordinary one in the sensé 
hère meant. By its terms interest is not to be paid unless it has-been 
earned. It is expressly subject to the opération of a prior lien. If 
interest is not paid on the latter, there will be a default. A foreclosure 
may foUow. Interest on even first mortgage bonds cannot be in- 
definitely paid out of anything except earnings or profits. If a man- 
ufacturing plant is allowed to-run down, if its machinery is not kept 
equal in efficiency to that of its competitors, it will soon cease to earn 
sufficient to pay interest on its first mortgage securities, especially 
when, as in this case, they amount on the most favorable showing to 
very nearly as much as the debtor's tangible assets are worth. If such 
a plant be sold because it has not made enough to meet the interest 
on its senior bonds, there will usually-be Httle left for the holders of 
its junior obligations. Owners of income bonds in search of a buyer 
will want interest paid. They will be only secondarily interested as 
to whether it has or has not been earned. It is not to the public good 
that any securities shall thus hâve a fictitious and temporary value 
given to them. If the Mt. Vernon does not make good the steady 
dépréciation in its property, it will not long be able to earn anything 
above its running expenses and the interest on its first mortgage bonds, 
if so much. The income bondholders will perforée hâve to forego 
their interest. They will then be in a worse position than they now 
are, for their ultimate security will be of less value. It must be borne 
in mind that their bonds are cumulative. If sufficient is ever earned, 
they will receive ail that is now withheld from them. It is clearly to 
their ultimate good that the property shall be kept in a condition to 
make money. It is not questioned that there may be circumstances in 
which income bonds will be more valuable, if they require that in- 
terest shall be demandable before any sums are set aside for dépré- 
ciation than if they do not. AU that is asserted is that there is no pre- 
sumption that such would ordinarily be the case. It is not to be as- 
sumed that it is to the interest of an income bondholder to construe 
ambiguous language in his bond so as to compel the debtor to pay 
him as if it had made more money than it had lost, when in truth and 
in fact the reverse was true. The mortgage in this case does not con- 
tradict the bond. It merely makes a little plainer than the bond the 
fact that ail parties' intended that whether there were or were not 
earnings should be determined in a way which in the long run will 
be best for everybody interested in the property. 

The défendants' exceptions to so much of the findings and conclu- 
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sions of the spécial master as hold that the Mt. Vernon was not en- 
titled to set apart for dépréciation the sums allocated to that purpose 
must be sustained. 

Turner Company's Commissions. 

[2] The master findsthat the Turner Company has received as com- 
missions on the goods of the Mt. Vernon sold by it the aggregate 
sum of $534,489.16. The plaintiijfs say that no such charge could 
properly hâve been made against the Mt. 'Vernon. If it had not been, 
the earnings of the Mt. Vernon would hâve been greater by that 
amount. As the holders of 164 bonds, they would hâve received as 
interest some $14,600 more than they hâve. In support of this conten- 
tion they point out that the Consolidated owned ail the stock of the 
Turner and 96 pCr cent, of that of the Mt. Vernon. It made a con- 
tract with the Turner by which it agreed'that for the period of ten 
years from the Ist day of February, 1906, the latter should be the 
"exclusive agent for the sale of ail the products of ail the mills owned 
by the ConsoHdated and of the éeveral mills owned or controlled" by 
the latter at a commission of 31/2 per cent, on domestic and 5 per cent. 
on foreign sales. The Consolidated controlled both the Turner and the 
Mt. Vernon. It was the sole owner of the Turner. There was no 
possibility of any différence between them. The Mt. Vernon had both 
outstanding stockholders and outstanding income bondholders whose 
interests were not the same as those of either the Consolidated or the 
Turner. The Consolidated, by exercising its power as it did to con- 
trol the actions of the Mt. Vernon, made itself a trustée for the lat- 
ter or for the interests other than itself in the latter. In plaintifïs' 
view it follows that it could not charge for its own services in selling 
the Mt. Vernon products. 

In their bill of complaint "plaintiffs charged that the Consolidated 
had received dividends from the Turner. No such dividends hâve been 
paid. It does appear that at some periods since the making of this 
contract the Turner has made considérable profits. Thèse were ap- 
plied to the réduction of its pre-existing indebtedness. 

The Turner Company was originally made a défendant in this cause. 
Process was served upon an alleged agent of it in this district. On its 
motion this service was quashed on the ground that it was not car- 
rying on business in this state. It is not therefore before the court. 

The spécial master found that the actual commissions paid the Turn- 
er were fair and reasonable. The Mt. Vernon would hâve had to pay 
at least as much to any other selling agency. It would hâve saved 
nothing by being its own salesman. Upon this state of facts he con- 
cluded that the contract made between the Consolidated and the Turn- 
er and acted upon by the Mt. Vernon was binding upon the latter. To 
this conclusion the plaintiffs hâve excepted. 

The défendants contend that the Consolidated and the Mt. Vernon 
are in law separate entities. They may lawfully contract with each 
other. It should be borne in mind, however, that so far as this rec- 
ord discloses there never was any contract between the Mt. Vernon 
and the Consolidated or between the Mt. Vernon and the Turner as 
to this selling agency. What actually took place was in form at least 
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différent, and in theory was governed by other légal principles. The 
Consolidated itself agreed with the Turner that the latter should for 
ten years be the sole selling agent of the Mt. Vernon and should 
receive for performing the duties of such agency a stipulated com- 
pensation. Upon the assumption so strenuously contended for by the 
défendants, that the three corporations were distinct and could, with- 
in the limits of their respective corporate powers, deal with each other 
as any three natural persons raight bave donc, the Consolidated put it- 
self in such a position that for a décade it had either to exercise its 
voting control to compel the Mt. Vernon to employ the Turner to sell 
its goods, or else to become liable to the Turner for a breach of its 
contract. 

Such an agreement, the Suprême Court has said, is contrary to pub- 
lic policy and void. West v. Camden, 135 U. S. 507, 10 Sup. Ct. 838, 
34 L. Ed. 254. 

The other persons interested in the Mt. Vernon were entitled at ail 
times to the exercise by the Consolidated of a fair and unbiased judg- 
ment as to whether it was to the advantage of the Mt. Vernon to con- 
tinue such arrangement with the Turner. The Consolidated could not 
be permitted to make a bargain by which its duty to the minority in 
the Mt. Vernon might require it to take action which would be con- 
trary to its own individual interests under the contract. 

It may be said that there can be no such conflict in the case under 
considération. So long as the Consolidated owns ail the stock of the 
Turner, and the latter remains solvent, there is no real possibility of 
its being sued for breach of the contract. For ali practical purposes 
the Turner while solvent is a mère agency through which the Con- 
solidated carries on a part of its business. 

In its agreement with the Turner it suited the Consolidated to act, 
or at ail events to speak, as if the Turner were a separate and dis- 
tinct entity with whom it could enter into binding contractual obliga- 
tions. At that time and for that purpose it equally pleased it to ignore 
the corporate existence of the Mt. Vernon altogether and to contract 
precisely as it would bave donc had it itself owned ail the mills of 
the last-named company. 

' Plaintiffs contend that if the Consolidated, whenever it found it con- 
venient, ignored the distinctions between the corporations, it may not 
set them up whenever it finds it useful so to do. 

In this case it is unnecessary to pass on a question of such difficulty. 
It is sufficient that the law is well settled that ail contracts between the 
Mt. Vernon and the Consolidated or between the Mt. Vernon and any 
corporation, ail of whose stock is owned by the Consolidated, are to 
be scrutinized, if not with distrust, yet with a large measure of watch- 
ful care. Richardson v. Greene, 133 U. S. 43, 10 Sup. Ct. 280, 33 h. 
Ed. 516. 

Thé Suprême Court has declared that the doctrine that the courts 
will view with jealousy such contracts is founded on the soundest mo- 
rality. Twin Lick Oil Co. v. Marbury, 91 U. S. 587, 23 L. Ed. 328. 

From the record it does not appear that up to the time of filing the 
bill of complaint in this cause, which somewhat to the reproach of the 
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law is now more than four years ago, the Consolidated had actually 
received into its treasury any money or any money's worth as a re- 
suit of the contract made by it with the Turner Company. It may 
be that the value of its stock in that company has appreciated, or the 
reverse may be true. The record does not disclose. In this connection 
the court cannot close its eyes to the fact that we do not know what 
profit the Turner has made out of this contract because the latter set 
up its exemption from suit in this district. As ail the stock of the 
Turner is admittedly owned by the Consolidated, its action in making 
such a défense could not hâve been displeasing to the latter. The Con- 
solidated has withheld light which it might hâve thrown upon this 
much controverted transaction. 

Under ail the peculiar circumstances of this case inquiry should not 
stop with the mère ascertainment of the fact that the charge made to 
the Mt. Vernon was not above the market rates for similar services. 
The fiduciary relation hère existing is so close that more should be 
known. 

It does not follow that the plaintiffs are entitled to the relief for 
which they ask. In any event, it would hâve cost the Mt. Vernon an 
appréciable sum to hâve sold its goods, whether it had sold them di- 
rectly or had employed a number of agents for the purpose. In order 
to sell them the Turner must hâve laid out a substantial amount. Ail 
the commissions it received were not clear profit. 

Plaintiffs cite and rely upon the rule that a trustée who undertakes 
himself to sell trust property may not charge anything for the trouble 
or even for the personal expense to which he has been put in making 
the sale. The analogy between the cases in which that principle has 
been applied and the one now under considération is not close enough 
to make them necessarily binding hère. A court of equity should al- 
ways seek to do actual justice. It is only under compulsion of some 
gênerai and imperative rule of public policy that it will impose penal- 
ties or enforce forfeitures. 

Those in control of a corporation made a contract with themselves to 
work for it at highly excessive priées. The agreement was set aside. 
The court, however, awarded the ofifenders fair compensation for what 
the corporation received. Thomas v. Brownville R. R. Co., 109 U. S- 
526, 3 Sup. Ct. 315, 27 L. Ed. 1018. 

The master's finding that on the record as it now stands it is not 
affirmatively shown that at the time suit was brought the Consoli- 
dated owed the Mt. Vernon anything on account of the commissions 
deducted by the Turner from the proceeds of the sale of the goods of 
the Mt. Vernon is correct. The exceptions to it must therefore be 
overruled, but from what has been said such action must be ^yithout 
préjudice to the right of the plaintiffs in this or other proceedings to 
recover their share of whatever portion the Mt. Vernon may be ulti- 
mately held equitably entitled of any profit which the Consolidated 
through its ownership of the Turner stock may realize out o'f the 
commissions received from the sale of the Mt. Vernon's goods. It 
may make little diflierence whether the Consolidated obtains thèse 
profits in the shape of dividends upon its Turner stock or in the en- 
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hanced price at which it may sell that stock in conséquence of the im- 
proved financial condition of the Turner resulting f rom the receipt by 
it of the commissions in question. Until such profits hâve been actually 
realized, it will be prématuré to discuss how to state an account deal- 
ing with them. Many questions will necessarily arise concerning it. It 
may or may not be necessary then to inquire whether the capital which 
the Consolidated put into the Turner was actually required to enable 
the Turner efficiently to discharge its duties as sales agent, and, if so, 
if any allowance should be made to the Consolidated for the use of 
such capital. 

Burden of Proof as to Propriety of Particular Déductions from 

Earnings. 

[3] There are a number of items of expenditure charged against 
the earnings of the Mt. Vernon upon its books which are attacked by 
the plaintifïs. The spécial master has found that the burden of show- 
ing that they are improper charges is upon the plaintifïs. They hâve 
excepted to this finding. 

It is hard to lay down any gênerai rule upon this subject. It is clear 
that the plaintiffs cannot require the défendants affirmatively to prove 
the propriety and good faith of every one or even of many of the 
numberless charges against the Mt. Vernon's earnings which are to be 
found on its books. They hâve not attempted to do anything of the 
kind. They hâve assailed a few spécifie items, less than a dozen in 
number. The facts as to some of thèse would seem to be within the 
knowledge of the défendants. It would appear to be easy for them 
to put on the stand witnesses who could in a few minutes clear up ail 
questions of fact concerning them. The plaintifïs seem in good faith 
to hâve tried to find out their true history. The défendants do not 
appear to hâve thought that it was any of their duty to aid in so doing. 
Throughout the case they hâve as a rule preferred to stand on what 
they hâve conceived to be their technical rights. If the relations among 
thèse corporations had been différent from that which in fact they 
were, had each one of them dealt with the others at arms length, and 
had the Consolidated not held an overwhelming majority of both the 
stock and the income bonds of the Mt. Vernon, this attitude would hâve 
given no occasion for remark much less for criticism. 

Under the conditions actually existing, it would seem to hâve been 
the duty of the défendants to make clear the nature and history of 
the few charges actually attacked or to show that lapse of time, death 
of ail the persons having first-hand information, or other causes, had 
made it impossible now to do so. 

Tallassee Dam Repairs. 

Thèse challenged iterris will be separately considered. From the 
papers in évidence it appears that one of the company's dams had been 
damaged or destroyed by a flood. It had to be repaired. It is to be 
regretted that défendants did not see fit to put on the stand some one 
who could in a few minutes hâve told the whole story of this dam and 
of the occasion for the repairs to it. Nevertheless, on the record as it 
stands, the master was justified in holding that the entries on the Mt. 
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Vernon books of suras expended upon this dam were proper charges 
against earnings. 

West Point Contract Forfait Charges. 

When the United States was organized, it acquired an option on the 
West Point mills. For some time it operated them. It lost money in 
so doing. Those losses were entered upon its books. A portion of 
them aggregating $26,267.25 were subsequently charged to the Mt. 
Vernon and paid by it. The plaintiffs' share of this sum would be 
only $717.97. Nevertheless the burden of showing that the Mt. Ver- 
non was liable for it was UDon the Consolidated, which had taken over 
the HabiHties of the United States with its assets. The exceptions to 
the master's finding that this item was a proper charge must be sus- 
tained. 

Cotton Options. 

The master held that the Mt. Vernon had been improperly charged 
with $21,739.10 in excess of its share of the losses on certain cotton 
options which had been carried for the mutual protection of the United 
States and the Mt. Vernon. The plaintiffs' proportion of this sum 
would be $594.20. Défendants' exception to this finding must be over- 
ruled. 

Ofïicers' Salaries. 

From 1906 to 1909 the salaries of some of the ofïicers of the Con- 
solidated were charged to and paid by the Mt. Vernon. The master 
finds that during that period the companies were closely associated. 
The duties of their respective officers necessarily overlapped. The 
companies apportioned the total expenditure for this purpose of both 
of them between themselves upon the basis of the total production of 
each Company. The plaintiffs except to the master's finding that whal 
.was done in this respect should not now be disturbed. With much 
hésitation I overrule this exception. What in this respect took place 
illustrâtes the practical impossibility of keeping separate the affairs 
of the two companies. The Mt. Vernon was in fact conducted as a 
mère operating department of the Consolidated. Despite légal theory, 
it must sometimes be treated as such ; a position which the défendants 
hâve in this connection in effect taken. 

Interest Charges. 

The Mt. Vernon was a borrower. It paid from 41.^ to 6 per cent, 
for the money it obtained from outsiders. A good deal was lent to it 
by the Consolidated. For thèse sums it always paid at the rate of 6 
per cent. The Consolidated itself frequently borrowed money, usually 
at a less rate than that it charged the Mt. Vernon. The master finds, 
however, that there is no évidence that it ever borrowed at a rate less 
than 6 per cent, and lent that same money to the Mt. Vernon at 6. 
The Consolidated doubtless could show what interest it did pay for 
the money it let the Mt. Vernon hâve. It was almost impossible for 
the plaintiffs to do so. If the matter was of greater importance than 
it is, I should be reluctant to dispose of it, as the master does, upon a 
ruling as to the burden of proof . The total amount of interest paid by 
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the Mt. Vernon to the United States and the Consolidated was $139,- 
497.73. It is not likely that it cost the lenders themselves niuch less 
than 514 per cent, on the average. If se, their aggregate profit from 
the 6 per cent, paid by the Mt. Vernon would hâve been less than $17,- 
500. The plaintiffs' share of this, if refunded, would be under $500. 
It doubtless would cost at least that much accurately to ascertain the 
facts. The transaction may be open to criticism. It does not on the 
whole seem wise to disturb the master's conclusions concerning it. 

New Carding Machinery. 

The Mt. Vernon spent $116,451.03 for new carding machinery. It 
assumed the right to pay for it out of earnings in préférence to the 
payment of interest on the income bonds. It could be wished that de- 
fendants had given a fuller explanation of the circumstances. From 
what is before the court the master would seem to be right in holding 
that it was such a replacement of machinery as was justified by the 
terms of the mortgage. Even if it were to be treated as an additional 
allowance for dépréciation, the amount which bas been set aside for 
that purpose would still be far less than it should hâve been. 

Default in the Mortgage. 

From what has been said it foUows that certain sums which should 
hâve been long since paid the plaintiffs hâve been withheld from them. 
They assert that as a conséquence the mortgage is in default. The 
amounts due the plaintiffs are relatively very small. The decree may 
provide that if paid within a limited time after its date, or after any 
date to which its opération may by appeal and supersedeas be sus- 
pended, the default will be set aside. 

Retaining Jurisdiction. 

In their bill of complaint the plaintiffs ask the court, if it does not 
direct a sale of the mortgage property, to decree that the Consolidated 
and the Mt. Vernon be adjudged to hold ail of the properties of the 
Mt. Vernon in trust for the holders of the income bonds. The court 
is requested to assume juriscliction of the trust and to require the de- 
fendant companies to file with it at stated times fuU and proper ac- 
counts of the opérations of the properties by them, showing their re- 
ceipts and expenditures and the application of revenues of the Mt. Ver- 
non in order that the true amount of income applicable to the payment 
of interest payable on said bonds may at ail times be known to and re- 
ceived by the holders of such bonds. The master finds that the plain- 
tiffs are entitled to this relief. To this finding the défendants hâve ex- 
cepted. Many of the provisions of the original mortgage for the pro- 
tection of the holders of income bonds hâve become inapplicable to 
the situation which now exists, 5,758 of the 6,000 income bonds are 
owned by the Consolidated. It owns practically ail of the capital stock 
of the Mt. Vernon. The mortgage contemplated that the great mass 
of the bonds would be held during its life by persons who in fact 
were creditors of the Mt. Vernon. 96 per cent, of them are now 
owned by a corporation whose interests are identical with those of 
the debtor. If the 5,758 bonds belonging to the Consolidated are 
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to be treated as outstanding, the holders of the other 242 bonds are 
helpless to avail themselves of such of the protective privilèges of the 
mortgage as may be exercised by not less than 25 per cent, of the 
bonds. If, on the other hand, those held by the ConsoUdated are to 
be excluded altogether, the situation will be very différent from that 
which was originally contemplated by any of the parties to the mort- 
gage. The requirement for indemnity to the trustée, which might be 
reasonable enough when it was an obligation to be borne by the holders 
of income bonds of the par value of at least a million and a half, might 
be very burdensome if imposed upon the holders of securities of the 
par value of $61,000. 

The record in this case shows how hard it is properly to keep the 
accounts of two companies which stand in such relation to each other 
as that borne by the Mt. Vernon to the Consolidated, even assuming 
that everybody connected with either is entirely free from any con- 
sciously improper motive. It will be practically impossible for the 
laymen who carry on the affairs of such corporations always to act in 
accordance with the right légal theory or indeed with any consistent 
one. 

As has already been said, the position in which the Consolidated has 
placed itself to the Mt. Vernon is one which the courts are bound to 
scrutinize with jealous care. 

This appears to be a case in which it is best that an impartial tri- 
bunal should retain jurisdiction in order that disputed questions of ac- 
counting may be from time to time promptly and cheaply disposed of. 
Stewart v. Chesapeake & Ohio Canal Co. (C. C.) 5 Fed. 149. 

Disposition of the Exceptions to the Master's Report. 

It follows that the plaintiffs' first, second, third, fourth, seventh, 
ninth-A, tenth, and eleventh exceptions must be overruled. Their 
eighth, ninth-B, and fourteenth should be sustained. It does not seem 
necessary to rule upon the remaining exceptions of the plaintiffs other- 
wise than in this opinion has been done. They involve gênerai state- 
ments of law sound enough under particular circum stances, but seem- 
ingly more or less inapplicable to the facts of this case. 

The court having held that the Mt. Vernon was entitled, before 
paying interest on income bonds, to set aside the sums it did set aside 
for dépréciation, the first five exceptions of the Mt. Vernon are to that 
extent sustained. In so doing it is not intended to express concurrence 
in everything found in such exceptions. It is sufficient to decree that 
the plaintiffs are not entitled to complain of the dépréciation charges. 

The Mt. Vernon's sixth, seventh, eighth, ninth, and tenth exceptions 
appear to be well founded. They are sustained, although in the view 
which had been taken of the questions involved those findings hâve be- 
come immaterial. 

The eleventh and twelfth exceptions of the same défendant are 
overruled. 

The thirteenth and fourteenth are sustained, and the fifteenth is 
overruled. 

The first and sole exception of the Consolidated is overruled. 
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The objection of the défendants to the jurisdiction of the court on 
the ground that the plaintiffs are net entitled to sue herein, and their 
contention that the plaintiffs are barred by lâches, hâve not been lest 
sight of . Judge Morris was of opinion that the plaintiffs were the hold- 
ers of the bonds in such sensé as entitled them to sue thereon. In that 
view I concur. Those other than themselves who were beneficially in- 
terested in the bonds were entitled, if they had wished, to sue in their 
own names. The bonds were not placed in the hands of the plaintiffs 
in an attempt to create a jurisdiction which would not otherwise hâve 
existed. 

Whatever merit there might hâve been in the défense of lâches as an 
answer to the claims of the plaintiffs that no dépréciation reserve could 
be properly created, there would seem to be none with référence to 
the matters upon which the plaintiffs hâve been held entitled to relief. 

A draft of decree in accordance with the views herein expressed may 
be presented. If the parties cannot agrée upon its terms, an early 
day for settling them will be fixed. 



WILLIAMS V. POTTEE et al. 
(District Court, N. D. New York. November 18, 1913.) 

1. PiLOTS (I 5*) LiCENSES — DECISION OF BOABD OF InSPECTORS— EEVIEW BT 

Courts. 

Under Rev. St. § 4442 (TJ. S. Comp. St. 1001, p. 3037), which provides 
for the granting of a license as pilot of steam vessels by the board of 
local inspectors if on personal examinatiou they shall be satisiîed that 
the applicant possesses the requisite knowlcdge and skill and is trust- 
worthy and falthful, the décision of the inspectors as to an applicant's 
qualifications is final and not reviewable by the courts unless it appears 
that they acted arbitrarily or with malice in denying a license. 

[Ed. Note.— For other cases, see Pilots, Cent. Dlg. §§ 5, 6; Dec. Dlg. 
§5.*] 

2. Pilots (§ 5*) — Licenses— Examinations— Validity of Régulations. 

Rule 5, subd. 7, of the régulations adopted by the board of supervising 
inspectors of steam vessels, under authorlty conferred by Rev. St. § 4405 
(U. S. Comp. St. 1901, p. 3017), which requîtes an applicant to whom a 
pilot's license bas been denied after examination by a board of local in- 
spectors to wait a year before being entitled to another examination, Is 
not in conflict with Rev. St. § 4442 (U. S. Comp. St. 1901, p. 3037), provld- 
ing that "whenever" any person shall apply for a license the inspectors 
shall détermine his fitness by a Personal examination, etc., but is a rea- 
sonable, necessary, and valid régulation. 

[Ed. Note. — For other cases, see Pilots, Cent Dig. §§ 5, 6; Dec. Dig. 
§5.*] 

3. WOKDS AND PHBASES — "WHBNEVEB." 

"Whenever," strictly construed, means at whatever time; at what 
time soever. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7441, 7442, 7835.] 

In Equity. Suit by Frank R. Williams against Charles Potter and 
Robert Chestnut, Oswego, N. Y., local inspectors of steam vessels; 

•For other cases see same topic & § kumber tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John Molther, OsweafO, N. Y., ex local inspecter ; Frédéric Pope and 
William Nolan, Buffalo, N. Y., local inspectors of steam vessels; Niles 
Nelson, Cleveland, Ohio, supervising inspector of steam vessels ; James 
Stone, Cleveland, Ohio, ex supervising inspector of steam vessels ; and 
George Uhler, Washington, D. C, Supervising Inspector General of 
steam vessels. Decree for défendants. 

Suit in equity for a judgment decreeing that the plaintifï, Frank R. 
Williams, is entitled to a license as a second-class pilot on steam ves- 
sels between Ogdensburg, N. Y., and Détroit, Mich., and for damages 
for the refusai of the inspectors to issue to the plaintifï a license upon 
the examination given him. Also, for a decree or judgment declaring 
that rule 5 of sections 42 and 46 of the rules and régulations of the 
department having control of the granting of licenses to pilots is in- 
valid. Also, restraining défendants from acting under such rule in 
other cases. 

Frank R. Williams, of Syracuse, N. Y., in pro. per. 
George B. Curtiss, U. S. Atty., of Binghamton, N. Y., for défend- 
ants except Stone and Uhler. 

RAY, District Judge. On or about the 21st day of December, 1908, 
the plaintifï, Frank R. Williams, made a written application to Robert 
Chestnut and John R. Molther, constituting the board of local in- 
spectors of steam vessels at Oswego, N. Y., for an examination for a 
license as pilot, master, and mate correspondingly, on steam vessels 
under 100 tons, running from Ogdensburg to Détroit on the St. Law- 
rence river, Lake Ontario, Niagara river, Lake Erie, and the Détroit 
river. This application for examination on its face showed that the 
ipplicant had not had three years' expérience in the deck department 
of a steam vessel, motor vessel, sail vessel, or barge consort, as re- 
quired by sections 42 and 46 of rule 5 of the board of supervising 
inspectors approved by the department, and which rule was adopted 
under and pursuant to section 4405, United States Revised Statutes. 
That section reads as follows: 

"Sec. 4405. (Meetings of board ; assignment of districts.) The supervis- 
ing inspectors and the Supervising Inspector General shall assemble as a 
board once in each year, at the city of Washington, District of Columbia, 
on the third Wednesday in January, and at such other tlmes as the Secre- 
tary of the Treasury shall prescrlbe, for joint consultation, and shall assign 
to each of the supervising inspectors the limits of terrltory within which he 
shall perform his duties. The board shall establish ail necessary régulations 
required to carry out in the most effective manner the provisions of this title, 
and such régulations, when approved by the Secretary of the Treasury, shall 
hâve the force of law. The supervising inspector for the district embracing 
the Pacific Coast shall not be under obligation to attend the meetings of the 
board oftener than once in two years ; but when he does not attend such meet- 
ings he shall make his communications thereto, in the way of a report, in 
such manner as the board shall prescrlbe." U. S. Comp. St. 1901, p. 3017. 

Sections 42 and 46 of rule 5 provide as follows: 

"42. No original license as second-class pilot shall be Issued to any person 
who bas not had three years' expérience in the deck department of a steam 
vessel, motor vessel, sail vessel, or barge consort. The local Inspectors shall, 
before granting a license as second-class pilot, satisfy themselves that the ap- 
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plicant Is qualified to steer; provided, that on the Mississippi and territory 
rivers one year of sucli required expérience must liave been in tlie pilot liouse 
as steersman." 

"46. No original license for pilot o£ any route sliall be issued to any person, 
exeept for spécial license for steamers of 10 gross tons and under, wlio lias 
not served at least three years in the deck department of a steamer, inotor 
vessel, sail vesscl, or barge consort, one year of which expérience must hâve 
been obtained witliln the three years next precedlng the date of application 
for license, which fact the inspectors may require, when praeticable, to be 
vertifled by the certiticate, in writing, of the llcensed master or pilot under 
whom the applicant has served, such certificate to be flled with the applica- 
tion of the candidate." 

Section 4442 of the Revised Statutes of the ynited States reads as 

follows: 

"Sec. 4442. (License of pilot.) Whenever any person claiming to be a skill- 
ful pilot of steam vessels offers hlmself for a license, the inspectors shall 
make diligent inqulry as to hls character and merits, and if satisfied, from 
Personal examination, of the applicant, with the proof that he possesses the 
requisite knowledge and gkill, and is trustworthy and falthful, they shall 
grant him a license for the term of one year to pilot any such vessel within 
the linilts prescribed in the license ; but such license shall be suspended or 
revoked upon satisfactory évidence of négligence, unskillfulness, inattention 
to the duties of his station, or intempérance, or the willful violation of any 
provision of this title." U. S. Comp. St. 1901, p. 3037. 

Another rule or régulation, viz., régulation 7, provides that: 

"Any applicant for license who has been duly examined and refused may 
come before any local board for examination after one year has expired" — 
meaningafter one year has expired from the date of the flrst examination. 

Acting under and in pursuance of sections 42 and 46 of rule 5, Chest- 
nut and Molther refused to give Williams an examination as it ap- 
peared on his own statement in writing that he had not had the req- 
uisite expérience. Thereupon the plaintiff, Williams, brought suit 
in the United States Circuit Court for the Northern District of New 
York for a decree compelling such inspectors to give him an examina- 
tion. The case was heard on the agreed state of facts, and the single 
question was presented of the validity of that régulation. The Cir- 
cuit Court held that the régulation was reasonable and proper and that, 
as it was predetermined by the duly adopted rules and régulations of 
the department that a pilot's license should not issue to a person who 
had not had the requisite expérience, an examination was not neces- 
sary to détermine that fact when it appeared by the application itself 
that the applicant had not had the necessary expérience. The opin- 
ion of the Circuit Court is found in 189 Fed. 700. 

On appeal to the Circuit Court of Appeals the décision of the lower 
court was reversed (Williams v. Molther et al., 198 Fed. 460, 117 C. 
C. A. 220), and the court held : 

"While no citizen has the inhérent right to a pilot's license, every citizen 
has a right to be examined for it. The local Inspectors are to détermine the 
appllcant's qualifications. They may hold in any case that he has not had 
sufflcient deck expérience. That, liowever, is quite différent from refusing 
him an examination for this reason." 

The court thereupon held that sections 42 and 46 of rule 5 were 
invalid inasmuch as they denied an examination, although it appeared 
from the application itself that the applicant had not had the neces- 
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sary or sufficient deck expérience. The court expressly held that the 
board of local inspectors might hold in any case that the applicant had 
not had sufficient deck expérience, but in effect held that an arbitrary 
rule that three years' expérience was necessary was illégal and improper 
and that an examination must be held in every case to ascertain wheth- 
er or not the applicant had had sufficient deck expérience. The court 
in that case held that sections 42 and 46 of rule 5 were invalid, and 
the court below was directed to enter a decree declaring sections 42 
and 46 invalid and directing the défendants to examine the complain- 
ant Williams. 

The lower court entered a decree ac-nrdingly, and hence as be- 
tween Williams and the défendants hère John Molther and Robert 
Chestnut the sections of rule 5 referred to must be deemed and held 
to be invalid. It has been so adjudicated. As to the défendants 
Charles Potter, Frédéric Pope, William Nolan, and Niles Nelson, they 
hâve not attempted to enforce against this plaintifï the provisions of 
sections 42 and 46 of rule 5, and until they do there is no occasion or 
justification for entering a decree or judgment restraining or prohibit- 
ing them f rom recognizing the validity of such sections and enforcing 
them in other cases. The décision of the Circuit Court of Appeals is 
net res adjudicata as to them, and if occasion arises they will be at 
liberty to assert the validity of rule 5 and hâve the question submitted 
for adjudication. That question is not involved hère, as \ve shall see. 

In obédience to the decree of the Circuit Court entered in pursuance 
of the décision of the Circuit Court of Appeals on the 29th day of 
April, 1912, the plaintifï, Frank R. Williams, appeared before the then 
local inspectors Charles R. Potter, successor to Molther, and Robert 
Chestnut, and applied for an examination pursuant to and by virtue 
of the said decree. On the. 30th day of April, 1912, Williams was 
notified by said board of inspectors to appear for examination on May 
2, 1912, at which time he did appear and was given an examination 
on the written application made as above stated. This examination 
was continued for two days and was conducted by propounding to 
the applicant, Williams, both' written and oral questions. The written 
questions were answered by Williams in his own handwriting. Upon 
the conclusion of that examination, and after due considération, said 
board of inspectors adjudged and determined that the applicant, Wil- 
liams, was not compétent or a proper person to hâve granted to him 
the license applied for, and thereupon such application was denied. 
From that décision Williams appealed to Niles B. Nelson, the super- 
vising inspector of steam vessels at Cleveland, Ohio, who examined the 
record of such examination before Potter and Chestnut and approved 
their décision. Williams asserted and claimed that he had not received 
fair treatment before Potter and Chestnut, and thereupon Nelson gave 
Williams another examination conducted by himself at Cleveland, Ohio. 
This examination commenced on the lOth day of July, 1912, and was 
concluded on the 13th day of July, 1912, and was both written and 
oral. On the conclusion of that examination and after due délibéra- 
tion, Nelson determined that Williams did not possess the expérience 
and qualifications which fitted him for the duties of a pilot, and he 
210 F.— 21 
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was denied a license accordingly. Thèse written examinations, ques- 
tions, and answers are in évidence and hâve been examined by the 
court with ail criticisms made thereon and in référence thereto and 
in connection with the évidence of Williams himself given on the trial 
of this action. 

In October, 1912, Mr. Williams applied to the local board of in- 
spectors at Buffalo, composed of Frédéric L. R. Pope and William 
B. Nolan, for an examination for a first-class pilot's license. That 
board had been notified of and was advised of the examinations given 
Williams in July, and of the resuit, and under régulation 7, above 
referred to, and which provides that "any applicant for license who 
has been duly examined and refused may corne before any local board 
for examination after one year has expired," refused an examination. 
This refusai was based solely upon the fact that 12 months had not 
expired since the examination of Williams in Oswego and Cleveland 
and the refusai of a license. 

The plaintiff, Frank R. Williams, allèges in his complaint, in sub- 
stance, that the inspectors Potter and Chestnut and Nelson, in deter- 
mining upon the examinations held that the plaintifï was incompétent 
and not a qualiiàed person to hâve granted to him a pilot's license, and, 
in refusing to grant to him the license asked for, acted arbitrarily and 
refused such application knowing and believing that the plaintiff had 
shown his competency and that he was entitled to a license. The plain- 
tiff also allèges and claims that the régulation referred to and which 
dénies to him the right to a second examination before the expiration 
of 12 months is an invalid régulation and provision. The plaintiff 
also allèges and claims that thèse inspectors were acting in combina- 
tion and conspiring together to arbitrarily prevent him from obtaining 
a pilot's license and also to inj ure the plaintiff and deprive him of his 
rights as a citizen in this regard. 

[1] I fail to find évidence in this case of any combination or con- 
spiracy between Chestnut and Potter, or between Chestnut and Mol- 
ther, or between Potter and Chestnut, inspectors at Oswego, and Pope 
and Nolan, inspectors at Buffalo, or thèse persons or any of them and 
Nolan at Cleveland, or between any of thèse persons, to arbitrarily or 
improperly deny a pilot's license to the plaintiff or to injure the plain- 
tiff or deprive him of any right as a citizen. After the examination 
given by Potter and Chestnut, their décision was approved and affirmed 
on appeal, and then, to obviate ail cause of complaint, the inspector at 
Cleveland, Niles B. Nelson, extended the unusual courtesy of an ex- 
amination before himself, which extended over a period of three days 
and covered the whole subject. The written questions and the written 
answers appear in the record, and upon the margin of thèse examina- 
tions is written some of the comments and reasons for refusing a li- 
cense given by the inspectors. This court is of the opinion that thèse 
examinations were fair and that the conclusions reached by the re- 
spective inspectors were justified and not an arbitrary déniai of any 
right or an arbitrary holding that Williams was not a compétent and 
proper person to receive a pilot's license. I fail to find évidence that 
the décision was affected in any way by malice, préjudice, or ill will. 
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If Mr. Williams had answered ail the written questions or substan- 
tially ail of them fully, clearly, and correctly, this court would un- 
hesitatingly hold that the license should hâve issued ; but such is net 
this case. There were many failures, and this court has no right to 
substitute itself for the board of inspectors and pass upon the compe- 
tency of Williams and the propriety of granting him a pilot's license 
when in point of fact a fair question of fact was presented for the dé- 
cision of the inspectors. This court cannot say that the décision was 
contrary to the évidence. Section 4442 of the Revised Statutes (U. S.) 
provides : 

"Whenever any person clalming to be a skillful pilot of steam vessels of- 
fers himself for a license, tbe inspectors sliall œake diligent inquiry as to his 
character and merits, and if satisfled, from Personal examination of the 
applicant, with the proof that he possesses the requisite knowledge and skill, 
and is trustworthy and faithful, they shall grant him a license for the term 
of one year to pilot any such vessel within the limlts prescribed in the li- 
cense." 

The board of local inspectors is to détermine the applicant's qual- 
ifications, and that board is to détermine, as it did in this case, wheth- 
er the, applicant has sufficient knowledge of signais, of shoals and ob- 
structions to navigation, of the location of buoys and lights and 
ranges and aids to navigation. Ail this, with many other things, is to 
be determined by the board of inspectors, and it must be that the 
décision of the inspectors is final so far as the courts are concerned, 
unless it appears that such inspectors acted arbitrarily or with malice 
in denying a license when on the examination one should hâve been 
granted. If on the évidence adduced before the inspectors and the ex- 
amination a question of fact as to fitness is presented, it seems to me 
that their finding cannot be disturbed. If Mr. Williams had answered 
ail questions correctly, thus showing himself to be compétent, and the 
inspectors had then refused a license, it not appearing that he was un- 
trustworthy or of improper character, such act of refusai would hâve 
been arbitrary, and such décision would not hâve been a judicial find- 
ing and décision, and same could be set aside by the court. The in- 
spectors were acting within their powers, and so far as appears were 
acting fairly and discharging the duties confided to them and exer- 
cising the powers conferred upon them by law. In the absence of 
évidence to the contrary, this court is bound to assume that thèse in- 
spectors were compétent and that they performed their duty honestly 
and faith fully. This is the presumption. In granting pilot's licenses 
thèse inspectors perform an important duty and they are called upon 
to exercise the highest degree of intelligence. They hâve no discré- 
tion when satisfied that an applicant for a license is incompétent to 
grant him a license. 

[2] Hère the local board acted, and then the supervising inspector 
of the district reviewed that action, and finally to settle ail question 
gave a fuU and complète examination of his own. It seems to me that 
this plaintif! was fairly treated. The supervising inspector certainly 
had no préjudice and exercised apparently and so far as this court 
can see his honest judgment in the premises. Mr. Williams is no 
longer young, and it was demonstrated that his memory is many times 
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at fault, and that his expérience has been limited mainly to the opéra- 
tion of small motor beats and canal beats, and that he was not thor- 
oughly familiar with pilot's rules as to lights carried and how placed 
on steam vessels when under way. He is not thoroughly familiar with 
the signais used between pilots and engineers for working the engines, 
and he was not thoroughly familiar with fog signais when used by 
sailing vessels, and he lacked knowledge of courses, distances, shoals, 
buoys, ranges, etc. Mr. Williams knows much on thèse subjects, but 
it was for the inspectors to détermine whether or not his lack of knowl- 
edge on thèse subjects rendered him an unfit person to possess a pilot's 
license such as he applied for. This brings us to the question whether 
or not Pope and Nolan, constituting the board of local insoectors at 
Buflfalo, were justified in refusing the plaintiiï an examination for a 
pilot's license in October, 1912. 

The régulation referred to, subdivision 7 of rule 5 of the gênerai 
rules and régulations, makes it necessary for an applicant for a pilot's 
license to wait one year after having been examined for such a license 
before applying again. It is true that section 4442 of the Revised Stat- 
utes provides that: 

"Wlienever any person claiming to be a skillful pilot of steam vessels offers 
himself for a Uceuse, tlie inspectors shall make diligent Inquiry as to his cbar- 
acter and merits," etc. 

If this means and is to be construed as meaning that every person 
claiming to be a skillful pilot of steam vessels may offer himself for 
examination as often as he pleases and that the board of inspectors 
is bound to give him an examination, then such person may présent 
himself for examination every week and keep the board in constant 
session. This would be a. most unreasonable construction of this stat- 
ute. The rule or régulation adopted gives to such an applicant one 
year for study and préparation after having been examined and re- 
jected. I see nothing unreasonable in the provision. Hère in July 
Mr. Williams was thoroughly examined and rejected. In October, he 
presented himself again before the board at Buffalo. His prior ex- 
amination had been before first the local board at Oswego, and second 
before the supervising inspecter at Cleveland. Mr. Williams had been 
examined within the year, not once but twice, not by one board but 
by two. I do not think thèse boards of inspectors are to be annoyed 
by repeated and it might be incessant examinations of the same per- 
son. The statute referred to should bave a reasonable and not an 
absurd interprétation. By the provisions of section 4442 Revised 
Statutes, the applicant for a pilot's license is te hâve the requisite 
knowledge and skill to enable him to perform the duties of a pilot, 
and it seems to me that the supervising inspectors by proper rules 
and régulations bave the right to provide that an applicant for a license 
before one local board, if rejected there, must wait at least a year be- 
fore being examined by another local board for a pilot's license. Sec- 
tion 4403 of the Revised Statutes requires the supervising inspecter 
gênerai to "produce a correct and uniform administration of the in- 
spection laws, rules and régulations." U. S. Comp. St. 1901, p. 3017. 
The supervising inspectors with the Supervising Inspecter General 
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constitute the board of supervising inspectors, and the board is express- 
ly empowered to establish "ail necessary régulations required to carry 
out in the most effective manner" the provisions of the law relating 
to inspections and the granting of licenses. Is the court to say that 
a régulation requiring that a person who has had two examinations 
and been refused a license must wait a year before being again ex- 
amined is not calculated to carry out in the most effective manner 
the provision requiring that pilots must be trustworthy and persons 
possessed of the requisite knowledge and skill? It seems to me that 
this régulation is consistent with the statute and a means appropriate 
and plainly adapted to the successful administration of the affairs of 
the executive department concerned. Assume that every person ap- 
plying for a license as pilot on the Great Lakes and navigable rivers 
connected therewith is entitled to an examination even should it af- 
firmatively appear from the application that the applicant had never 
seen one of the lakes or rivers on which he seeks to act as pilot on such 
a boat or steamer or vessel as is used in navigating those waters, still 
this has nothing to do with the régulation of times and places when 
and where examinations are to be held or the frequency of such ex- 
amination. 

[3] "Whenever" strictly construed means "at whatever time; at 
what time soever." Construe the statute in this strict sensé, and the 
applicant would be entitled to repeated examinations night or day 
so often as he should apply. There would be no discrétion whatever 
residing in the board of inspectors. It is obvions that a reasonable 
construction should be given this statute, and, if the applicant for a 
pilot's license is given a fair examination once each year, it seems to 
me the intent and spirit of the sections is fully complied with. 

The power of Congress to delegate the right to make and enforce 
rules and régulations is quite fully discussed in United States v. Gri- 
maud, 220 U. S. 506, 517-521, 31 Sup. Ct. 480, 55 L. Ed. 563, and in 
other cases there referred to. The power to make rules and régulations 
cannot be denied and, it seems to me, the whole question is : Was this 
rule 7, referred to, a reasonable one ? I think the régulation not only 
reasonable but necessary in order to carry out in an effective manner 
the provisions of law in regard to inspections and the granting of pilot's 
licenses. 

This court is not prepared to hold that the applicant for a pilot's 
license on being examined and rejected is entitled to a new examina- 
tion as often and whenever he sees fît to apply to the same or to anoth- 
er board in the same jurisdiction. 

There will be a decree dismissing the bill of complaint, but without 
costs. 
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In re MUNROE, 

(District Court, D. Massachusetts. December 22, 1913.) 

No. 710. 

1. WlTNESSES (§ 21») — SUBPŒNA DUCES TeCUM — EFFOHT TO PeRFCBM — CON- 

TEMPT. 

On a pétition to punlsh respondent (or contempt in falllng to obey a sub- 
pœna duces teçum requiring him, as partner of a French flrm of bankers 
and in charge of Its New Yorlî office, to obtain and bring with him, to be 
Introduced in évidence before the grand jury sitting in Massachusetts, cer- 
tain checks alleged to hâve been drawn by one D., paid by the Paris house 
of the flrm, and retalned by them, évidence held to require a finding that 
respondent dld not In good falth make an honest effort to obtain the 
checks. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 37-41; Dec. 
Dig. § 21.»] 

2. Witnesses (§ 21*) — Subpœna Duces Tecum — Feoduction of Documents — 

DuTY — Possession. 

Where respondent, as American managing partner of a flrm engaged la 
banklng in Paris and. New York, was served with a subpœna duces tecum 
requiring him to produce before a fédéral grand jury certain checks al- 
leged to hâve been drawn by one D. on the flrm's Paris branch, which had 
been paid and were retalned there, respondent, notwitlistandlng that the 
possession of the checks was joint and not solely In hlmself, was bound to 
make a reasonable effort to obtain the same from his Paris partners and 
produce them, and his failure and refusai to make such effort constltuted 
a contempt 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 37-41; Dec. 
Dig. g 21.»] 

3. Witnesses (§ 21*) — Subpœna Duces Tecum — Disobedience — Défenses — 

Advick of Counsel. 

That respondent, In refuslng to produce certain paid checks In response 
to a subpœna duces tecum, acted throughout on the advlce of counsel was 
no défense to a proceeding against him for contempt in dellberately dis- 
obeying the court's order requiring him to comply with the subpœna. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dlg. §§ 37-41; Dec. 
Dlg. § 21.*] 

Pétition for attachment of Henry Whitney Munroe for contempt, 
on complaint of the grand jury sitting in the District of Massachusetts. 
Granted. 

Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty., both of Boston, Mass., for petitioners. 

Rushmore, Bisbee & Stern, of New York City, and Boyd B. Jones, 
of Boston, Mass., for défendant. 

MORTON, District Judge. I find the material facts to be as fol- 
lows : The défendant is a member of a partnership (Munroe & Co.) 
which consists of five partners and has been in existence at least ten 
years. It is organized under the laws of France and is engaged in 
the business of banking and foreign exchange. The défendant has 
been a member of the firm since its organization, and is now the senior 
partner, and has the largest individual interest ; he is a citizen of the 

•Fçr other cases see same topio & § ndmbbh In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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"United States. The principal place of business of the firm is in Paris, 
where three of the partners are résident, of whom one is a French citi- 
zen, and another is a brother of the défendant. It bas also had, for 
ten years at least, a place of business in New York, in or near which 
city the défendant and one other partner réside. This place of busi- 
ness is carried on under the name of John Munroe & Co. Although 
the partnership is, as stated, organized under the French law, the 
rights of the partners inter se do not appear, as to the matters and 
papers concerned in thèse proceedings, to be différent from what they 
would be under the law of this district. At times the défendant went 
to Paris and participated in the business there, and one of , the Paris 
partners came to New York and participated in the business there. 

In May, 1913, the United States officers had reason to believe that 
one Mary A. Dolan, of Brookline, Mass., might hâve been guilty of 
offenses against the criminal laws of the United States ; by smuggling 
merchandise imported by her from Paris, France, into the district of 
Massachusetts, and her conduct in relation thereto was under .investi- 
gation by the grand jury for this district at the times herein referred 
to. She had had a deposit with Munroe & Co. at its Paris establish- 
ment, against which she had drawn checks which had been delivered 
to various persons in Paris in payment of accounts due them. Thèse 
checks had been paid by Munroe & Co. at their Paris branch, and the 
paid checks were retained there. 

In this State of facts, an agent of the treasury department called up- 
on the défendant Munroe at the New York office of Munroe & Co. 
some time in May, 1913, explained the circumstances to Mr. Munroe, 
and requested that Munroe & Co. jwould obtain from the Paris house 
the checks in question so that they could be reached by process in this 
country. The défendant resented both the request itself and the man- 
ner in which the request was made. He told the officer that he would 
inquire whether the Paris branch was willing to forward the checks. 
He did so, putting his inquiry into a letter dealing with other suhjects, 
and so phrasing it as to suggest a refusai rather than a compliance with 
the suggestion. The Paris house replied declining to forward the 
checks. Mr. Munroe at this time took the position, which he has ever 
since maintained, that he preferred rather to shield a customer of his 
firm, whose conduct was under investigation by the grand jury, than to 
assist the officers of justice in ascertaining whether the customer had 
probably committed a crime. 

On September 19, 1913, the défendant and the other New York 
partner of Munroe & Co. were duly served with a subpœna duces 
tecum of this court, commanding them to appear before the United 
States grand jury in Boston, and to produce certain papers and docu- 
ments therein specified, among which were certain paid checks drawn 
by Mary A. Dolan upon Munroe & Co. at their Paris house. Other 
papers were called for by the subpœna, the production of which is 
not now insisted upon, and as to which the défendant was informed 
by the United States officers that they need not be produced. A cor- 
rect copy of said subpœna and returns of service thereon is annexed 
to the presentment of the grand jury for contempt. No question has 
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at any time been raised by the défendant that the subpœna required 
the production of an unreasonable number of documents or insufS-- 
ciently described the documents which were required. The checks 
called for by it were material and important évidence upon the matters 
which the grand jury were investigating. At the time of the service of 
this subpœna, said checl<s were, and they still are, in Paris, in the pos- 
session of the iirm of Munroe & Co., of which the défendant, as has 
been stated, was and is a member. In other words, the possession of 
the checks was in the défendant and his four partners as joint tenants. 

This subpœna the défendant, under advice of counsel, entirely dis- 
regarded in so far as it required the production of papers or docu- 
ments. He did not communicate to his partners in Paris the fact that 
the subpœna had been served upon him. He made no request upon the 
Paris house to forward the papers called for by it, and made no effort 
whatever to obtain any of the papers specified in it. He appeared be- 
fore the grand jury October 22d and testified that he had not the papers 
called for, that he had made no effort whatever to obtain them since 
the service of the subpœna, and that he was under no obligation to 
make any effort to obtain said papers or checks. The other New York 
partner was excused from appearing before the grand jury, and no 
proceedings are pending against him. 

Thereupon the défendant was presented by the grand jury for con- 
tempt, and thèse proceedings were instituted. The statements of fact 
in the presentment of the grand jury are true. 

A hearing was had before me upon said presentment on October 
29th, at which the défendant was présent with counsel, and such évi- 
dence was taken as either party desired to offer. At said hearing the 
f acts appeared to be as above stated, and at the conclusion of the hear- 
ing I said : 

"I thiiik, when the government required évidence for use in prosecutions, 
that as a citizen of the country he was bound to make a reasonable and honest 
and diligent effort, not to pass into unreasonable bounds (and plainly to pro- 
cure a few checks was nothing unreasonable to ask of a man), to get the évi- 
dence reguested when he was a joint owner of it. I do not thlnk it is par- 
ticTilarly important that the papers in this case are in Paris. They mlght be 
in Chicago ; they might be in San Francisco. The fact is that a joint owner 
of documents called for by a subpœna duces tecum, without making any effort 
whatever to procure them, cornes into court and says, 'I am not bound to 
make any effort.' I think he is. I haven't any doubt that upon the facts 
hère the défendant is in coutempt." 

The district attorney thereupon moved that the défendant stand com- 
mitted until the contempt was purged. Under the circumstances, I 
felt that such a course was too drastic. I called the défendant to the 
bench and put the f ollowing question to him : 

"Mr. Blunroe, you may step forward. Are you willlng to make a real and 
honest effort to get thèse papers? I don't mean an effort, honest in one let- 
ter and covered by another letter that goes under another covor ; but ave you 
willing to make au honest effort upon your honor to do your best to get thèse 
papers over hère?" 

To which Mr. Munroe replied: 

"I am perfcctly willlng to make that effort." 
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Somewhat later I said : 

"I will leave It to Mr. Munroe this way : That you are to use, Mr. Munroe, 
your best efforts to get tttis information as promptly as possible. I will let it 
stand over upon your assurance that you will do ail you can to expe- 
dite it. * * * 

"Now, Mr. Munroe bas said that he will do honestly, net only exactly hon- 
estly but honorably, his very best to get thèse papers hère. I will let this case 
stand continued on that assurance without disposition for a month. It may 
stand over." 

The district attorney suggested that the défendant be directed to 
cable for the papers. I said that I thought it unnecessary to put the de- 
fendant to that expense, but I understood, and the défendant under- 
stood, that it was essential to get the papers hère as soon as possible, 
and that he was to endeavor to obtain them, in absolute good faith, 
as quickly as he could without the use of the cable. 

At the conclusion of the hearing on October 29th, the situation of 
the case was that the court, without having formally adjudged the de- 
fendant in contempt, had expressed the opinion that he was in con- 
tempt, and had adjourned the matter without action, in order to give 
him an opportunity to purge or diminish the contempt by qarrying out 
the agreement which he had entered into with the court, and making 
a sincère, though belated, effort to obtain the checks. Has he done so ? 

[1] Instead of promptly writing a personal letter requesting that 
the checks be forwarded to him, which would hâve been promptly 
complied with by his partners, the défendant delayed five days before 
writing at ail. During those five days he had several consultations 
with his counsel in référence to the matter, and finally wrote, under 
their advice, a letter which was in part drafted by them, and which 
is now relied upon as being a performance of his agreement with the 
court. I do not so regard it. It was of a purely formai character; 
several other matters besides this one being referred to in it. With its 
inclosure it informed his partners that he was making the request 
under coercion, and it indicated plainly his hope and désire that the 
request be refused. It is not a real effort to get the papers. 

During the five or six days which elapsed between the hearing on 
October 29th and the sending of this letter, Mr. Munroe's counsel had 
conferred with counsel for Mrs. DoJan, and had informed him of their 
attitude in the matter and of what Mr. Munroe was likely to do. From 
what was said, counsel for Mrs. Dolan inferred rightly that the Paris 
house would probably honor Mr. Munroe's request and forward the 
checks unless prevented by proceedings in France. The day after this 
interview, on November Ist, Mrs. Dolan sailed from New York for 
Paris. Mr. Munroe's letter to his partners, dated November 3d, with 
its inclosure, did not leave New York until November 5th, one week 
after the hearing before me. Subséquent to the interview between Mr. 
Munroe's counsel and Mrs. Dolan's counsel, Mr. Munroe sent a cable- 
gram to his partners in Paris on November 3d, saying : 

"Don't part with checks Mary A. Dolan. See our letter of November 3d." 

At the time when Mr. Munroe's letter of November 3d, written, as he 
informed his partners, only because of his promise to the court, reached 
his partners in Paris, Mrs. Dolan had already been a day or more in 
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that city, Under date of November 14th, while Mrs. Dolan was in 
Paris, the Paris house wrote to the New York house, in a letter which 
referred to a number of other matters, as f ollows : 

"In re matter of Mary A. Dolan. We déplore the great annoyance your 
Mr. Munroe was submitted to In thls case. Acquiescing to your request we 
hâve glven orders to hâve ail the vouchers relating to thls account from 
September 14, 1902, to the date of the subpœna searched and put together to 
be forwarded to you as soon as possible. We may, however, décide to con- 
sult our lawyer as to the channel through whlch we had better send them, 
for instance, if it would not be wise to transmit them through the French 
foreign ofBce and embassy." 

And again under date of November 21st the Paris house wrote to 
the New York house as f ollows : 

"We Inclose for your perusal the officiai injunction not to part with any 
documents pertainlng to Mrs. Dolan's account, also a letter from our counsel, 
M. J. Moreau, who strongly urges us not to give up the vouchers. We there- 
fore consider ourselves bound by the légal instrument and our lawyer's ad- 
vice." 

The language of this letter, "the officiai injunction," when no in- 
junction, so far as appears, had theretofore been referred to, and "not 
to part with," exactly the language of Mr. Munroe's cable of Novem- 
ber 3d, is worth noticing. No injunction had in fact been served upon 
the Paris house at this time. The only thing which had been served 
upon it was a notice from Mrs. Dolan which had no effect upon the 
rights of the Paris house to forward fîrm papers to the New York 
house. The letter from the French advocate which was inclosed ex- 
plicitly referred to voluntary disclosure to third parties. The sugges- 
tion that the Paris house might forward partnership papers to the New 
York house through the French embassy seems plainly insincere. 

The refusai of the Paris house to forward the checks to New York 
was communicated to the United States attorney, and an assignment 
was made to résume hearings on the contempt proceedings. Other 
counsel came into the case, and under his advice Mr. Munroe cabled 
on December 5th to his brother, George Munroe, one of the Paris 
partners : 

"Commence proceedings Immediately. Procure order of court give permis- 
sion to send Dolan checks. Answer." 

This was the first and only real effort which the défendant ever made 
to obtain the checks, and it was too late. The following cable reply 
was received: 

"Hâve taken proceedings. For your guidance we inform you that a judg- 
ment will probably be delayed five months according to French law for dis- 
tant case. l'ersonal application was refused." 

The last sentence refers to Mrs. Dolan's application for the deliv- 
ery of the checks to her. 

I am inclinée to believe, although I do not find it necessary so to 
find, that the letter of November 14th, from the Paris house to the 
New York house, in reply to the letter dated November 3d, was dis- 
ingenuous, written at a time when the firm knew that légal proceed- 
ings were about to be instituted there by Mrs. Dolan to furnish them 
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with an excuse for withholding the checks, and that it was written to 
give an appearance of good faith to Mr. Munroe's conduct. 

The respondent contended that under the French law the Paris part- 
ners were f orbidden f rom sending thèse checks to the New York house 
on the ground that to do so would be a violation of professional con- 
fidence. Upon the évidence introduced before me I find that this is 
not the fact, and that the French partners at ail times had, and still 
hâve, the right to forward thèse checks to the New York partners, in 
whose hands they could hâve been reached by this subpœna. 

At any time prior to the notice of November 15th the Paris partners 
would hâve sent the checks in question to the défendant upon his real 
request therefor. The making of such a request involved no unrea- 
sonable exertion or expense on his part. He has not in good faith 
endeavored to perform his agreement of October 29th with the court, 
and he certainlv has not done honestly and honorably "his very best tô 
get the papers hère." The resuit of his inaction and bad faith is that 
important évidence appears to hâve been lest to the United States, the 
resuit which he has at ail times desired to bring about. This disposes 
of the questions of fact, as to which only two matters were seriously 
în controversy: (1) The French law; (2) whether the défendant had 
endeavored in good faith to carry out his agreement made with the 
court. 

[ 2 ] As to the law, no décision very close to the case at bar has been 
called to my attention. Obviously every subpœna duces tecum requires 
a certain amount of effort on the part of the person subpœnaed to get 
together the books and papers called for and take them to court. It 
appears to be settled that where the person subpœnaed is the sole 
owner, or is solely entitled to the possession of such books and papers, 
he is required to make very considérable efforts to obtain and pro- 
duce them. See In re Storror (D. C.) 63 Fed. 564. If the défendant 
were the sole owner of the checks in question, or solely entitled to the 
possession of them, there can be no doubt, I think, that it would hâve 
been his duty to obtain them from France and produce them as di- 
rected. 

As to the duty of a person subpœnaed duces tecum with respect to 
books and papers which he owns, or to the possession of which he is 
entitled jointly with other persons, the law appears to be unsettled. In 
U. S. v. Collins (D. C.) 145 Fed. 709, it was held that one of several 
partners who had been served with a subpœna duces tecum, requiring 
him to bring into court certain books and papers belonging to the firm 
of which he was a member, was in contempt, for not doing so ; it not 
appearing that he had been prevented from obeying the precept by his 
partners. Some of the English cases appear to take a rather différent 
view, and there may be a valid distinction between the production of 
partnership books, which would naturally be required for the daily 
business of the firm, and the production of other papers, like those in 
this case, which are not necessary for daily use. 

The question is of much practical importance, because, although in 
this case it arises between the United States and a foreign country, a 
similar question might arise in the state courts in respect to partner- 
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ships which hâve places of business in more than one state. It ought 
not to be necessary, in order to secure the production of books and 
papers jointly owned or possessed, to serve subpœnas upon ail the 
joint owners or possessors. It is, I think, sufficient if one of them can 
be reached by process. It then becomes his duty to make an effoi't, 
reasonable under ail the circumstances, to obtain the books or docu- 
ments called for and to produce them. If, in fact, he is prevented 
from doing so by persons against whom he has no right to enforce 
his claim to the possession of such books or documents, he has a valid 
excuse for not complying with the directions in the subpœna. It is not, 
it seems to me, material whether the boundary line of a state or of a 
country lies between him and the books or documents. Xhe test is 
his control. If, having a right of ownership or possession (either sole 
or joint), the person subpœnaed is in fact able to obtain and produce 
the books or documents called for by making a reasonable effort, he 
is bound to make that effort in entire good faith. This view seems 
to me in accord with many established principles in our law, wherein 
a single person of several jointly entitled to the possession of personal 
property may treat himself, and be treated by the court, as the owner 
thereof. The justification for putting a witness to such trouble and 
expense rests upon the same fundamental principle of law that per- 
mits a third person to be compelled to appear and testify, often at great 
inconvenience and loss, in a controversy which does not concern him. 
While the partnership of Munroe & Co. is organized under French 
law and does business in Paris, it aiso does business in the United 
States. It is subject to the laws of both countries. The fact that the 
checks in question are in Paris instead of San Francisco seems to me, 
as I said at the former hearing, to be without spécial significance. 

[3] The resuit is that Mr. Munroe was in contempt on October 3d 
for having made no effort to obtain the checks in question, and that 
his position before the court is at présent no better, to say the least, 
than it was at that time. He has acted throughout under the advice 
of his counsel, but that is no excuse for deliberate disobedience to an 
order of court and, under the circumstances hère disclosed, little miti- 
gation of his offense. 



UNITED STATES v. PRIEST. 

(District Court, D. Massachusetts. January 19, 1914.) 

No. 19 (C. C. 195). 

L iNTEENAii Revenue (§ 8*) — Leqact Taxes— Wab Revenue Act— Natuee op 
Tax. 

The tax on legacies Imposed by War Revenue Act June 13, 1898, c. 448, 
30 Stat. 448 (U. S. Comp. St. 1901, p. 2280), is not a tax on property, but 
an excise tax or duty on the passing of an absolute right In property from 
the dead to the Uving, and Is a charge or lien placed on the property 
so transmitted for the payment of the tax; the primary duty to pay 
the same resting on the executor. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 11, 
12; Dec. Dlg. § 8.»] 

*For other cases see same topic & S numbsb In Dec. & Am. Digs. 1S07 to date, & Reii'r Indexe* 
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2. Intebnal Revenue (§ 28*) — Legact Taxes— Collection. 

Wliere an exécuter fails to pay the legacy tax imposed by War Kevenue 
Act June 13, 1898, c. 448, 30 Stat. 448 (U. S. Comp. St. 1901, p. 2286), tlie 
United States may bring an aiipropriate proceeding against hini as pro- 
vided by section 29 to liave the tax made a lien on tlie property con- 
stituting the legacy in the executor's possession or control and to hâve 
the property sold to pay the tax, or, if the exécuter bas parted with the 
possession and control of the property constituting the legacy, the pro- 
ceeding may be instituted and maintained against any person having pos- 
session and control of the property to assert and foreclose the lien. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 7&- 
81 ; Dec. Dig. § 28.*] 

3. Intbbnal Revenue (§ 28*) — Taxation— Legacy Taxes— Recoveey—Rem- 

EDY. 

Under War Revenue Act June 13, 1898, c. 448, § 30, 30 Stat. 464 (U. S. 
Comp. St. 1901, p. 2308), providing that on an executor's failure to pay 
the tax the collecter shall commence proceedings against such person or 
persons who may hâve the custody or possession of the property subjeet 
to the tax and to hâve the same sold, and from the proceeds the amount 
of the tax, together wlth costs, etc., shall be first paid, and the balance 
deposlted subjeet to payment to those persons entitled therete, the rem- 
edy so provided was exclusive, se that on payment of the balance of the 
legacy, subjeet to the tax, to the legatee by the exécuter without pay- 
ment of the tax in full, the legatee was not liable in assumpsit for the 
balance of the tax, which could be recevered only by a proceeding to 
impose and foreclose a lien on the property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 76-81 ; 
Dec. Dig. § 28.*] 

Action by the United States against Fannie A. Priest to recover the 
legacy tax under the War Revenue Act of 1898. On demurrer to 
plaintiff's déclaration. Sustained; action dismissed. 

The United States Attorney. 

Frank L. Simpson, of Boston, Mass., for défendant. 

BINGHAM, Circuit Judge. This is an action of assumpsit brought 
by the United States against the défendant, a legatee under the will 
of Mary Ann Cox, to recover a legacy tax under the War Revenue 
Act of 1898, approved June 13, 1898, 30 Stat. L. pp. 464-466, c. 448, §5 
29, 30, 31 (U. S. Comp. St. 1901, pp. 2307-2310). The writ is dated 
September 24, 1906. 

The plaintifï's déclaration contains two counts, which read as fol- 
lows: 

"Gount 1. And the plaintifC says that one Mary Ann Cox of Malden in said 
district of Massachusetts, deceased on August 22, 1898, testate; that by 
the third clause of her will, which was duly.admitted to probate in the coun- 
ty of Middlesex, she bequeathed personal property valued at $4,100 to the 
défendant, Fannie A. Priest, for her own use for life which said life interest 
was of the présent value of $2,045.13; that by the feurth clause of said will, 
said Cox bequeathed the sum of ,$50,000, to the said Fannie A. Priest ; that 
by the eleventh clause of said will, said Cox authorized and empowered her 
executors to sell the whole or any part of the residue of her estate, ànd of 
the proceeds thereof, together wlth ail the rest and residue of her estate, she 
bequeathed five-nineteenths to the said Fannie A. Priest; and the plaintlff 
says that five-nineteenths of the proceeds of the sales of such residue has 
amounted to the sum of $47,182.70, ail of which bequests of Personal property 
to the said Fannie A. Priest hâve amounted to tlie total of .$99,227.83, and 
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have been paid over to the sald défendant by the executor and administrator 
of said estate, and the plalntiff says that the sald Fannie A. Priest was an 
adopted daughter of, and a stranger in blood to, the said testatrix, Mary Ann 
Cox. 

"Wherefore, under the provisions of the statutes of the United States ap- 
plicable thereto, an internai revenue tax beeame due to the plaintifC upon said 
bequests at the rate of $7.50 per $100, amounting in the vphole to the sum 
of $7,442.09; that of said amount the sum of $1,421.90 has been paid by 
the executor of the said Cox, leaving a balance due of $6,020.19, vchich amount 
the executor and administrator of the estate of said Cox and the said de- 
fendant have refused and neglected to pay. 

"And the plaintiffl says that the coUector of internai revenue for the dis- 
trict pî Massachusetts, acting on behalf of the plalntiff, in September, 190"4, 
duly âssessed a tax or duty upon the administrator of said estate in the sum 
of $8,604.82, which tax Ineluded sald tax upon the legaeies hereinabove set 
forth, and on or about the 14th of June, 1906, he made demand in writing 
upon the administrator of said estate to pay said tax before June 30, 1906. 

"And the plalntiff says that the executor and administrator of the estate 
of said Cox have paid over to the défendant the legaeies hereinabove men- 
tioned, under the provisions of the wlll of sald Cox, and that the défendant 
Is the person who now has the actual possession of such legaeies, property, 
and Personal estate. 

"Wherefore the plalntiff says the défendant owes it the balance of said 
tax, namely, the sum of $6,020.19, with Interest thereon from the 30th of 
June, 1906. 

"Count 2 for the same cause of action: 

"And the plalntiff says the défendant ovces It the sum of $6,020.19 and in- 
terest thereon, accordlng to the account annexed: 

"Account Annexed. 

Fannie A. Priest, Legatee under the Will of Mary Ann Cox, Deceased, to the 

United States of America, Dr. 

(1) To internai tax due on présent v?orth of trust of $4,100, to wlt, 

$2,045.13 at $7.50 per $100 $ 153.39 

(2) To internai tax due on legacy of $50,000 at $7.50 per $100 3,750.00 

(3) To internai tax due on ^/\e of reslduary estate, amounting to 

$47,182.70 at $7.50 per $100 3,538.70 

Total 7,442.09 

(4) By Internai taxes heretofore paid on Interests of sald Fannie 

A. Priest under the said will 1,421.90 

Balance due 6,020.19" 

To this déclaration the défendant demurred, and assigned as grounds 
of demurrer the foUowing: 

"1. No facts are sufficlently set forth in the plalntiff's déclaration vrhereby 
the taxes alleged in the plalntiff's déclaration to be due to the plalntiff or 
any tax Is due it as a matter of lav?. 

"2., îhe plalntiff's déclaration does not allège any acts done by the plaln- 
tiff ôr its agents whereby any' tax beeame due and payable from the de- 
fendant to the plalntiff. 

"3. No assessment by the plalntiff of any tax as is required by the pro- 
visions of the War Revenue Act of June 13, 1898, chapter 448, and acts In 
amendment thereof and in addition thereto, is alleged to have been made 
upon' the défendant and in the absence of such assessment no tax is due 
from the défendant to the plalntiff. 

"4. The plalntiff is not entitled to maintaln the présent action to recover 
a tax under the provisions of the War Revenue Act of June 13, 1898, chapter 
448, and acts in amendment thereof, in a'ddltion thereto, and in repeal thereof. 

"5. An action on an account annexed cannot be maintalned to recover a tax 
under the provisions of the Act of June 13, 1898, chapter 448. 

"6. The plalntiff's déclaration contains no allégation of the time when the 



UNITED STATES V. PEIE8T 335 

administrator of the esta te of the sald Cox paid over^to the défendant the 
legaeies alleged in the plaintifC's déclaration, nor of any demand upon the 
défendant for the payment of any tax to the plalntiff; and, without such 
allégation, the plaintifC is not entitled to reeover any tax from the défendant 
nor any interest upon any tax assessed upon the administrator of said estate 
of said Cox. 

"T. Because the interest of the défendant under the said eleventh clause 
of the said wlll of said Cox was a contingent interest, and there is no alléga- 
tion that said interest became vested in possession in the défendant on or 
before July 1, 1902; and in the absence of such allégation the plaintiff is not 
entitled to reeover any tax upon sald interest from sald défendant under 
the provisions of the Act of June 27, 1902 [c. 1160] 32 U. S. Stat. L. 406 [U. S. 
Comp. St. Supp. 1911, p. 983]." 

[1] It appears from the allégations in the déclaration that the de- 
fendant was a legatee under tlae will of Mary Ann Cox, a résident 
of the district of Massachusetts, who died August 22, 1898; that by 
said will certain bequests were made to the défendant amounting in 
ail to the sum of $99,227.83, upon which a legacy tax amounting to 
$7,442.09 was imposed under the statute of June 13, 1898, and became 
due to the plaintiff; that of this tax the executor of the will paid the 
sum of $1,421.90, and paid over to the défendant her legacy without 
paying the balance of the tax, amounting to $6,020.19. This suit is 
brought against the legatee to reeover this balance. The material ques- 
tions raised by the demurrer are whether the tax can be recovered in 
this form of action, and whether the statute or the common law créâtes 
a Personal liability on the part of the legatee to pay the tax. 

Section 29 of the Act of June 13, 1898, provides in substance : 

"That any person or persons having in charge or trust, as adminl_Rtrators, 
executors, or trustées, any legaeies or distributive shares arislng from per- 
onal property, where the whole amount of such Personal property as afore- 
said shall exceed the sum of ten thousand dollars in aetual value, passing, aft- 
er the passage of this act, from any person possessed of such property, either 
by will or by the Interstate laws of any state or terrltory, * » • shall be, 
and hereby are, made subject to a duty or tax, to be paid to the United 
States, as foUows — that is to say: Where the whole amount of said Per- 
sonal property shall exceed in value ten thousand and shall not exceed in 
value the sum of twenty-flve thousand dollars the tax shall be: * * * 

"Fifth. Where the person or persons entitled to any bénéficiai Interest In 
such property shall be in any other degree of collatéral consanguinlty than 
is herelnbefore stated, or shall be a Etranger in blood to the person who died 
possessed, as aforesaid, or shall be a body polltic or corporate, at the rate of 
flve dollars for each and every hundred dollars of the clear value of such 
interest: Provided, that ail legaeies or property passing by will, or by the 
laws of any state or territory, to husband or wife of the person died pos- 
sessed, as aforesaid, shall be exempt from tax or duty. 

"Where the amount or value of sald property shall exceed the sum of 
twenty-five thousand dollars, but shall not exceed the sum or value of one 
hundred thousand dollars, the rates of duty or tax above set forth shall be 
multiplied by one and one-half. * • * 

"Sec. 30. That the tax or duty aforesaid shall be • * • a lien and 
charge upon the property of every person who may die as aforesaid for 
twenty years, or until the same shall, within that period, be fully paid to and 
discharged by the T'nited States; and every executor, administrator, or trus- 
tée * * « before payment and distribution to the legatees, or any par- 
ties entitled to bénéficiai interest therein, shall pay to the collootor or deputy 
coUector of the district of which the deceased person was a résident, * « • 
the amount of the duty or tax assessed upon such legacy or distributive share, 
and shall also make and render to the said coHector or deputy collector a 
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schedule, list, or statement, in duplicate, of the araount of such legacy or 
dlstributive share, together with the amount of duty which bas accrued, or 
shall accrue, thereon, verifled by bis oath or affirriiation, to be administered 
and certiiled tbereon by some magistrale or otilcer having lawful power to 
adminlster such oaths, in such form and manner as may be prescribed by 
the Commissioner of Internai Revenue, which schedule, list or statemcnt, 
shall contain the names of eaeh and every person entitled to any bénéficiai 
interest therein, together with the clear value of such interest, the duplicate 
of vi'hich schedule, list, or statement shall be by him immediately delivered, 
and the tax thereon paid to such eoUector ; and upon such payment and 
delivëry of such schedule, list, or statement said collecter or deputy collecter 
shall grant to such person paying such duty or tax a receipt or receipts for 
the same in duplicate, vyhich shall be prepared as hereinafter provided. 
* * * And in case such exccutor, adniinistrator, or trustée shall refuse 
or neglect to pay the aforesaid duty or tax to the collecter or deputy col- 
lecter, as aforesaid, within the tirae hereinbefore provided, or shall neglect 
or refuse to deliver to said collecter or deputy coUector the duplicate of the 
schedule, list, or statement of such legacies, property, or Personal estate, un- 
der oath, as aforesaid, or shall neglect or refuse to deliver the schedule, list, 
or statement of such legacies, property, or Personal estate, under oath as 
aforesaid, or shall deliver to said collecter or deputy collecter a false sched- 
ule or statement of such legacies, property, or Personal estate, or give the 
names and relationship of the persons entitled to bénéficiai interests therein 
untruly, or shall not truly and correctly set forth and state therein the clear 
value of such bénéficiai interest, or where no administration upon such prop- 
erty or Personal estate shall hâve been grauted or allowed under existlng 
laws, the collecter or deputy colleetor shall make out such llsts and valuation 
as in other cases of neglect or refusai, and shall assess the duty thereon ; 
and the coUector shall commence appropriate proceedings before any court 
of the United States, in the name of the United States, against such person 
or persons as may bave the actual and constructive custody or possession 
of such property or personal estate, * * * or any portion of the same, to 
be sold upon the judgment or decree of such court, and from the proceeds of 
such sale the amount of such tax or duty, together with ail costs and ex- 
penses of every description to be allowed by such court, shall be first paid, 
and the balance, if any, depositcd according to the order of such court, to 
be paid under its direction to such person or persons as shall establish title 
to the same. * * * 

"Sec. 31. That ail administrative, spécial, or stamp provisions of law, in- 
cluding the laws ia relation to the assessment of taxes, not heretofore specif- 
ically repealed are hereby made applicable to this act." 

The question arises whether the tax is the personal tax of the excc- 
utor or of the legatee, or is a tax in rem. 

In Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969, 
and in Hertz v. Woodman, 218 U. S. 205, 30 Sup. Ct. 621, 54 L. Ed. 
1001, the nature of the tax, the circumstances under which and the 
time when it is imposed were considercd. In the latter case the action 
was brought by the executors and legatees under a will to recover back 
an inheritance tax which had been paid to the government upder pro- 
test. It appeared that the testator died prior to July 1, 1902, and that 
section 29 of tiie Act of June 13, 1898, was repealed bv the Act of 
April 12, 1902, c. 500, § 7, 32 Stat. 97 (U. S. Comp. St. 1901, p. 980). 
The act of 1902 did not go into effect until July 1, 1902, and section 8 
of the act contained a saving clause. The question presented was 
whether a liability or obligation to pay the inheritance tax had been im- 
posed before section 29 was repealed, so that it was a subsisting lia- 
bility or obligation and was preserved by the saving clause. It was 
held: (1) That section 29 imposed "a tax upon the transmission, or 
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the right to succeed to a legacy or distributive share * * * ■ pass- 
ing after the act," foUowing the décision in Knowlton v. Moore, 178 
U. S. 41, 56, 20 Sup. Ct. 747, 44 L. Ed. 969; (2) "that the tax or duty 
does not attach to legacies or distributive shares until the right of suc- 
cession becomes an absolute right to the immédiate possession or en- 
joyment;" that if a legacy is given upon conditions that may never 
happen the legacy will not be subject to a tax or duty until the right of 
possession or enjoyment becomes absolute, foUowing Vanderbilt v. 
Eidman, 196 U.S. 480, 25 Sup._ Ct. 331, 49 L. Ed. 563 ; (3) that in the 
case under considération "the right of succession which passed by the 
death of the testator was an absolute right to the immédiate possession 
and enjoyment;" (4) that "the law * * * operated to fasten, at 
the moment this right of succession passed by death, a liability for the 
tax," and "the occurrence of no other f act or event was essential to the 
imposition of a liability for the statutory tax upon the interest thus 
acquired ;" (5) that the f act that the tax was not due and payable at 
the time the repealing clause took effect and would not become due 
until "one year after the death of the testator" (section 30 as amended 
by the Act of March 2, 1901 [c. 806, § 11, 31 Stat. 948. (U. S. Comp. 
St. 1901, p. 2310)]), did not alter the situation; and (6) that the lien 
given by section 30 attached when the obligation or liability for the 
tax arose, and not when it became due and payable. 

While it was held in this case that the tax was in the nature of an 
excise upon the transmission of property from the dead to the living, 
and that where the right to the possession and enjoyment of the lega- 
cy was absolute and not conditional, the obligation to pay the tax arose 
immediately on the death of the testator, and that the lien given to 
secure the tax attached at the same time, it is apparent that the case 
did not involve the questions hère raised, namely, whether the tax is a 
debt of the executor or of the legatee, and, if it is neither, whether 
the common law imposes a liability upon the legatee, in the nature of 
an implied contract, to pay the tax upon receipt of the legacy, the ex- 
ecutor having neglected to pay it. 

It would seemthat the fair meaning of section 29, when read in the 
light of the foregoing opinion, is that the tax there imposed is not a 
tax upon property, but is an excise tax or duty imposed upon the 
passing of an absolute right in property from th'e dead to the living, 
and that a charge or lien is placed upon the property thus transmitted 
for the payment of the tax, and that under the statute it is primarily 
the duty of the executor to pay the tax out of the legacies, and that if 
he does so he is protected by having the payments thus made allowed 
in the settlement of his account as executor. 

[2] If the executor fails or neglects to pay the tax when due, then, 
in case he has the property constituting the legacy in his possession or 
control, the United States is authorized to bring an appropriate pro- 
ceeding against him and hâve the property on which the tax is made a 
lien levied upon to satisfy the tax. 

If the executor has nôt only failed to pay the tax, but has parted 
with the possession and control of the property constituting the lega- 
cy, then a like proceeding is authorized to be brought against any 
210 F.— 22 
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person, whoever he may be, having possession or control of the prop- 
erty, for the purpose of asserting the lien and satisfying the tax 
thereon. 

[3] The provisions contained in the acts of 1862, 1864, and 1898, 
with référence to the matters we are considering, are practically the 
same, and in ail the cases which hâve been called to my attention con- 
struing the provisions in thèse statutes it has been held that the govern- 
ment could not maintain an action at law against the exécuter in his 
représentative capacity, for the reason that the tax is not a debt of the 
decedent's estate; and that such an action could not be maintained 
against him in his individual capacity, as the only proceeding author- 
ized by the statute to be brought against him is one to subject the prop- 
erty constituting the legacy to the payment of the tax while it is still 
in his hands. United States v. Trucks, Adm. (C. C.) 28 Fed. 846; 
United States v. Fitts (D. C.) 197 Fed. 1007. 

In the Fitts Case it appeared that F. P. Fitts died leaving surviving 
him his wife, Mary E. Fitts, and his son, W. B. Fitts, and that in his 
will he named his wife and his son as executrix and executor. Mrs. 
Fitts' legacy was exempt from the tax. Ail the legacies were distrib- 
uted wifhout the tax having been paid upon them. An action at law 
was brought by the United States against W. B. Fitts and Mrs. Fitts 
as executor and executrix to collect the tax. W. B. Fitts was de- 
faulted. It was held that Mrs. Fitts in her représentative capacity 
could not be holden for the tax, as it was not a debt of the décèdent, 
and was therefore not due from her as executrix. Some discussion 
was indulged in as to whether the executrix and executor, prior to the 
distribution of the estate, could be held liable for the tax in an action at 
law. No conclusion, however, was reached upon the question. The 
conclusion of the court was that as Mrs. Fitts had parted with the pos- 
session of the property of the estate, except the legacy which she re- 
ceived and which was exempt from taxation, she could not be held re- 
sponsible for the tax, either in her représentative or individual ca- 
pacity. 

It has also been held that a legatee into whose hands a legacy has 
corne, without the tax having first been paid, is not personally liable 
for the tax; that under such circumstances the only proceeding that 
can be had against him, or any person into whose hands the estate 
has corne, is one whereby the tax can be collected out of the property 
on which it is a lien. United States v. Allen, 9 Ben. 154, s. c, 24 Fed. 
Cas. 770. 

The Allen Case arose under the Act of July 1, 1862, c. 119, 12 Stat. 
485. There the défendant took the position that he was not liable as 
legatee under the will, or as receiver of the legacy, to pay the tax ; and 
that no tax or duty became due or payable from him to the United 
States by force of any statute of the United States. It was there said 
that : 

The provisions of the act, "se far as they Impose a tax In personam, Im- 
pose it only on the executor or trustée. They do not impose it on the lega- 
tee or cestui que trust. The executor is to pay the tax, not the legatee. 
* * * The executor is to make the statement, not the legatee. The exécu- 
ter is to receive the receipt from tUe collecter, not the legatee. If the ex- 
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ecutor neglects to pay the tax, or to deliver the statement, or violâtes the 
requlrements of the statuts, it Is not provided that a suit shall lie against 
the legatee In personam, to recover the tax, but that there shall be proceed- 
ings to enforce and realize the lien on the property or personal estate of the 
deceased. Those proceedlngs are to be in the nature of proceedings in rem, 
to subject the property of the deceased in the hands of any person who may 
hâve the custody or possession of it, to sale, to pay the tax. The présent suit 
Is not a proceeding of that character. ♦ * • Xhe complalnt Is based on 
the Personal liability of the défendant, and no such liabllity is created by the 
statute." 

While the case is authority for the proposition that the statute does 
not impose a personal obligation upon the legatee to pay the tax, and 
the order dismissing the suit may hâve been a déniai of the plaintiff's 
claim that the receipt of the legacy imposed an obligation upon him to 
pay the tax, the question does not appear to hâve been given any con- 
sidération in the opinion. The question therefore remains whether 
the défendant, having received her legacy, consisting largely of cash 
on which the tax is chafged, will be held liable as upon an implied ob- 
ligation to pay the tax. 

In Montague, Ex'r v. State, 54 Md. 481, the court said: 

"In our opinion, if an administrator or executor actually pays over money 
of hls décèdent to a collatéral distributee or legatee without retalning there- 
from this tax, it becomes, to the extent of the tax, money had and received 
by him for the use of the state, and an action like the présent may be main- 
tained against such distributee or legatee therefor" — citing Mayor, etc., of 
Baltimore v. Howard, 6 Har. & J. (Md.) 383, and Dashiell v. Mayor, etc., of 
Baltimore, 45 Md. 615. 

If it be assumed that such an irriplied obligation would arise, the 
défendant contends that the United States, in view of the provisions 
of the act imposing the tax, cannot maintain an action at common law 
to recover it f rom the défendant ; that it is a rule of the common law 
that when a statute créâtes a right, and provides a particular rem- 
edy for its enforcement, the remedy provided is exclusive of ail com- 
mon-law remédies. The government's answer to this is that this rule 
is not applicable to the United States, unless the statute, expressly or 
impliedly, prohibits the use of the common-law remedy. This is the 
very question that was decided in United States v. Trucks, Adm., su- 
pra. It was there held that the language used in that clause of the 
"act of 1862, its suppléments and substitutes," wherein it was pro- 
vided that "proceedings shall be commenced before any court of the 
United States, in the name of the United States, against such person 
or persons as may hâve the actual or constructive custody or possession 
of such Personal estate or property, or any part thereof ; and shall 
subject such property or personal estate, or any portion of the same, 
to be sold upon the judgment or decree of such court," was "impera- 
tive that this remedy shall be pursued if payment of the tax is not 
made, and that it shall be in the name of the United States ;" and that 
"the common-law rule above stated applies, and a common-law action 
cannot be maintained." In this opinion it is pointed eut that the United 
States is specially named in the statute as the party by whom the ac- 
tion shall be brought, and that it is impliedly prohibited f rom enforc- 
ing its right in any other way. See Bank v. United States, 19 Wall. 



340 210 FEDERAL EEPORTEB 

(86 U. S.) 227, 232, 22 L. Ed. 80; United States v. Chamberlin, 219 
U. S. 250, 31 Sup. Ct. 155, 55 L.Ed. 204. 

This was the recognized meaning of the clause at the time of its re- 
enactment in the act of 1898, and it must be assumed that Congress, 
by using the same language, intended to exclude the government f rom 
using any other remedy for the collection of the tax. 

The demurrer is sustained, and the action is dismissed. 



COOK y. HALE & WxVKD. 
(District Court, "W. D. Kentucky, at Padueah. April 18, 1912.) 

1. JTJDGMENT (§ 199*) JUDQMBNT ON PlEADINGS — JUDGMENT NON OBSTANTE 

Vebbdicto. 

Judgment non obstante veredlcto wUl net be entered on the pleadings 
under Clr. Code Prac. Ky. § 386, providing that Judgment shall be glven 
for the party whom the pleadings may entitle thereto, though there may 
hâve been a verdict against him, unless the verdict does not cure the de- 
fect in the pleadings. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 367-875; Dec. 
Dig. i 199.*] 

2. Fbatjd (§ 9*) — Deceit — Misbepkesentations — Actiojî — Eléments. 

In an action for fraud in the sale of certain timber, the burden îs on 
plaintiff to prove the misrepresentations ; that défendant knew they were 
false, but intended that plaintiff should believe them to be true and act 
upon them ; that neither plaintiff nor those acting for him lînew of the 
f alsity of any of the représentations so made ; that they v?ere material ; 
that plaintiff was ignorant at the time of their falsity and relied on de- 
fendant's statements as true; that, but for such reliance, plaintiff would 
not hâve entered into the contract at ail ; and that he was deceived and 
defrauded to his injury. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. § 8 ; Dec. Dig. § 9.*] 
3^ BouNDAEiES (§ 54*) — Location — State Line — Change. 

Lands in Kentucky lying west of the Tennessee river having been sur- 
veyed and divided into townships and sections by a survey by the state 
surveyor under Act Dec. 26, 1820 (2 Morehead & Brown's St. Ky. p. 1042), 
such survey fixed Ihe lines as between prlvate owners of the soil, which 
boundaries were not aflfected by subséquent changes in the boundary line 
between Kentucky and Tennessee. 

[Ed. Note.— For other cases, see Boundaries, Cent. Dig. §§ 263, 268-277 ; 
Dec. Dig. § 54.*] 

4. Fbaud (§ 59*) — Sale of Timbek — Damages. 

In an action for fraudulent représentations in the sale of timber on cer- 
tain land 12 inches and up at the stump, for which plaintiff paid ?;8,000, 
the measure of damages was the différence betvpeen such sum and the 
value of the timber 12 inches and up at the stump actually on the land de- 
scribed in the contract. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 60-62, 64; Dec. 
Dig. § 59.*] 

5. Fkaud (§ 34*) — False Représentations — Necessity of Tendbe. 

Wher'e plaintiff elected to affirm a contract for the purchase of certain 
timber which he had been induced to make by defendant's fraudulent rep- 
résentations, he was not required to tender a reconveyance of the timber 
as a condition précèdent to his right to recover the différence between the 

•For other cases see same topic & § numbisu in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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considération and the value of the timber on.the lanfl, In an action for 
fraud. 

[Ed. Note.— For other cases, see Fraud, Cent. Dlg. § 29 ; Dec. Dig. § 34.*] 

At Law. Action by A. D. Cook against Haie & Ward. On motion 
by défendant for judgment non obstante veredicto and for new trial. 
Overruled. 

Wheeler & Hughes, of Paducah, Ky., for plaintifï. 
W. J. Webb, of Mayfield, Ky., and W. M. Smith, of Louisville, Ky., 
for défendants. 

EVANS, District Jttdge. The court is entîrely satisfied with the 
verdict of the jury, especially as the plaintiff at the hearing of the 
motion for a new trial agreed to, and no doubt will, exécute and place 
in the hands of the clerk a reconveyance to the défendants of ail the 
timber sold to him by the défendants under the terms of the contract 
described in the pétition (none of which has been removed by the 
plaintifif), which reconveyance is to be delivered to the défendants upon 
the payment and satisfaction of the judgment herein. Undoubtedly 
there was either false misrepresentation or palpable mistake of ma- 
terial facts in the transaction between the parties. The resulting in- 
jury would hâve been rectified, had the plaintifï brought his suit in 
equity, by a rescission of the contract and a restitution of the $8,000. 
Practically the same just resuit will be achieved by the satisfaction of 
the judgment herein and a reconveyance of the timber to the défend- 
ants whereby the status quo will be restored, and if, as the défendants 
insist, the timber is valuable, they will get the full benefit of that fact. 
With thèse gênerai preliminary observations we proceed to the con- 
sidération of the questions raised on the two motions which hâve been 
made by the défendants. 

Motion for Judgment Non Obstante Veredicto. 

[1] Section 386 of the Civil Code of Practice provides for this very 
old motion in this language: 

"Judgment shall be given for the party whom the pleadlngs entitle thereto, 
though there may hâve been a verdict against him." 

As at the common law, a motion of this character dépends upon the 
pleadings, and in disposing of it no notice can be taken of the évi- 
dence or any matter occurring at the trial. A construction of section 
386 may be found in many cases. Pfeifer v. Ahrens, 4 Ky. Law Rep. 
829; Arnold v. Arnold, 5 Ky. Law Rep. 696; Evans v. Stone, 80 
Ky. 78. The old and very gênerai rule stated in thèse cases may, how- 
ever, be regarded, in a certain sensé, as having been modified by the 
ruling of the court in Hill v. Ragland, 114 Ky. 209, 218, et seq., 70 
S. W. 634, 637, where it was held that such a motion should only pre- 
vail in cases where the évidence heard and issues submitted to the 
jury and their verdict thereon do not cure the defective pleading. The 
opinion is quite instructive in this connection, but we extract only the 
part of it which is in this language, viz. : 

•For other cases see same tople & § numbeb in Dec. & Am. Digs. 19OT to date, & Rep'r Indexes 
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"The rule as laid down bj Chitty, viz., 'When the verdict can be faîrly con- 
sldered as establlshing between the parties the very fact which should hâve 
been, but Is not, precisely averred In the déclaration, and especially when it 
clearly appears that the particular fact was understood by the parties to be 
the point In issue to be decided by the jury, it would be unnecessary for the 
ends of justice, and would be more than useless, to remand the case, that it 
should agaln be presented for the considération of the jury,' has been approved 
and applied In terms by this court in numerous cases." 

[2] We hâve no doubt the pétition as amended was perfectly suffi- 
cient; but if it could be conceived that the facts were not precisely 
averred, yet if, as will be obviously shown, the particular facts were 
clearly understood by the parties to be the points in issue, the verdict 
cured the defect, and the motion should not prevail. We say this be- 
cause the court explicitly charg-ed the jury as follows: 

"Comprehensively stated, the plalntifC In substance charges: (1) That the 
défendants, prior to and at the time of making the contract, falsely misrepre- 
sented to the plaintifC and to bis agents then acting in his behalf the facts 
pertaining to the location and boundaries of the land on which the tlmber 
stood, and the quantity and character of that timber. (2) That the défend- 
ants at the time knew the représentations so made by them to be false, but 
nevertheless intended that the plaintlff and those acting for him at the time 
should belleve them to be true and thereby be Induced to act upon them. (3) 
That nelther the plaintiflf nor those acting for him knew of the falsity of any 
of the représentations so made by the défendants. (4) That the représenta- 
tions so made were upon matters that were materlal. (5) That plaintlff and 
his agents were at the time ignorant of the falsity of sald représentations, 
and relied upon the statements of the défendants as true. (6) That, but for 
such rellance upon the truth of sald représentations made by défendants, plain- 
tlff would not hâve entered Into the contract at ail. (7) That he was deceived 
and defrauded by the défendants in respect to said matters greatly to his in- 
jury." 

The jury were also told that thèse charges were explicitly denied 
and that the issues presented to them was thus raised. That this was 
an accurate statement of the issues to be tried by the jury is clearly 
shown by the fact that the défendants took no manner of exception 
to this part of the charge which submitted ail thèse matters to the 
jury. Those indicated in the charge constituted every élément to be 
considered in an action for damages for deceit and fraudulent mis- 
representation as this is. The authorities are explicit and abundant. 
Lehigh Zinc, etc., Co. v. Bamford, 150 U. S. 665, 14 Sup. Ct. 219, 
37 L. Ed. 1215; Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 
360, 28 L. Ed. 382; Stewart v. Wyoming Ranch Co., 128 U. S. 383, 
9 Sup. Ct. 101, 32 L. Ed. 439; Trimble v. Reid, 97 Ky. 713, 31 S. 
W. 861 ; Bail v. Lively, 4 Dana (Ky.) 369; 8 Encyclopedia of Piead- 
ing & Practice, pp. 897, 902, 903, 905 ; 14 Am. & Eng. Encyc. of Law 
(2d Ed.) 23. 

Without further discussion, we conclude: (1) That the plaintiff's 
pétition as amended states a good cause of action; or (2) that if 
the facts are not ail precisely stated, yet that issues covering everything 
that should hâve been more fully averred were understood by the de- 
fendants to be those raised by the pleadings as charged by the court, 
and (3) that any possible defect in the pleadings was cured by the 
verdict. It therefore results that the motion for a judgment notwith- 
standing the verdict must be overruled. And what was said by the 
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Circuit Court of Appeals in C. J. Huebel Co. v. Leaper, 188 Fed. at 
page 772, 110 C. C. A. 475, may throw light on the situation, if in- 
deed it needs any. 

Motion for a New Trial. 

The jury alone were to détermine the facts. They did so, and their 
finding (we think properly) was adverse to the défendants. There 
was little if any objection to the admission of testimony. The parties 
were given libéral scope in this regard. The court charged the jury 
with laborious care, and no exception thereto was taken, except as 
shown at the foot of the charge; the exception actually taken being 
much expanded by défendants in their motion for a new trial. 

[3] It will serve to elucidate the only exception taken by the de- 
fendants to recall that by the contract the défendants sold to the plain- 
tiff ail the ash timber "12 inches and up at the stump" on lands in 
Fulton county, Ky., described in the contract as follows, viz. ; 

"ïhe Southwest quarter of section 34, T. 1, R. 6 West, and being bounded 
on tbe north and west and south by the lands of Haie and Ward and on the 
east by B. H. Hale's land, also northwest quarter of sec. 34, the northeast 
southeast and southwest of section 33 and the fractlonal sections south of 
sec. 32, 33, and 34 ail in T. 1, R. 6 W. containing about twelve hundred acres 
more or less, except 1^4 acres heretofore conveyed as right of way to C. M. 
&C. R. R. Co." 

This, as plainly appears from reading the contract, is the only de- 
scription given of the lands. That the exact lines of thèse sections 
and fractional sections had not béen definitely ascertained by accurate 
surveys was not the fault of the court, who, since the first trial at the 
last term, had urged upon counsel the wisdom, if not the necessity, 
for such ascertainment. 

But whether the exception actually taken to the charge would or 
would not be available elsewhere the court, on this motion, would not 
hesitate in its discrétion to grant a new trial if convinced it had erred 
whether or not a ruling had been excepted to. Hence we proceed to 
consider the matter somewhat broadly, 

We ail know that in ail compilations of the laws of Kentucky up 
to a récent period those respecting the lands west of the Tennessee 
river were placed in a separate article, and we ail understand the rea- 
son for this. While in a gênerai way at and before Virginia gave her 
consent to the création of the new state, she claimed that her bound- 
aries extended to the Mississippi river, the Chickasaw Indians had 
such claims to that portion of her territory which lies west of the 
Tennessee that neither Virginia, previous to the admission of Ken- 
tucky in l'792, nor Kentucky thereafter, exercised much sovereign 
power or right over that territory before 1818. However, Virginia 
had at an early day granted to many of her officers and soldiers con- 
sidérable parts of the land in that territory. By the seventh article 
of the compact between the two states thèse military grants were pro- 
tected. By section 1 of an act approved December 22, 1818, it was 
provided : 

"That no entry or survey should be made upon any portion of the land lying 
within the late Chickasaw Indian boundary for the extinguishment of whose 
title a treaty has been lately negotiated by Isaac Shelby and Andrew Jackson, 
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comnilssloners appolnted by the United States." 2 Morehead & Brown, Stats. 
p. 1040. 

Since that treaty the territory west of the Tennessee river has been 
popularly called "The Purchase," or "Jackson's Purchase." 

We know, too, that none of the lands in Kentucky east of the Ten- 
nessee river were ever sectionized in the correct and businesslike 
fashion of the states north and west of us, with the resuit that it took 
over 50 years of judicial effort to reduce the titles of land in our state 
to order. 

An act entitled "An act for laying off the lands west of the Ten- 
nessee river into townships and sections" was approved February 14, 
1820. Its first section is in this language: 

"That thére shall be appolnted by a joint vote of both howses of the General 
Assembly, some fit person as superlntendent in surveylns the lands situa te 
west of the Tennessee river In tbis state." 2 Morehead & Brown, Stats. 
p. 1040. 

William T. Henderson was appolnted by the Législature as super- 
intendent or surveyor for the state of this work, as distinguished from 
the surveyor of the lands which had been set apart for the various of- 
ficers and soldiers of Virginia. 

It will probably serve a use fui purpose to insert section 1 of the 
Act of December 26, 1820, which, as appears from 2 Morehead & 
Brown's Statutes, p. 1042, is as f ollows : 

"That the surveyor of the lands set apart for the satisfaction of the légal 
bounties of the officers and soldiers of the Virginia Une on state establishment, 
be, and he is hereby authorized and required by himself or his deputies, to 
procure chain carriers and markers, and to survey witliout delay, ail entries 
made in his office, prlor to the flrst day of May, one thousand seven hundred 
and ninety-two, on warrants for inilitary services aforesaid ; and shall make 
eut a full and fair connection of the surveys so made, shovving where and how 
they interfère with the townships and sections of the land as laid off by Wil- 
liam T. Henderson, surveyor for the State, and record one copy in his office, 
and return another copy to the register's ofDce, on or before the first day of 
December next; and there shall be, and Is hereby allowed to said surveyor 
as a compensation for the employment of chain carriers and markers, a fee 
at the rate of six cents for each one hundred pôles of the boundary of such 
runuing for each chain carrier and marker." 

In an act to further regulate the sale of lands west of the Tennessee 
river, approved January 16, 1827 (Acts 1826-27, c. 38) ail persons were 
forbidden to enter any quarter section or fractional quarter section of 
land within said district. Very similar language was used in the fourth 
section of an act approved January 8, 1829 (Acts 1828-29, c. 46), en- 
titled "An act to reduce the priée of vacant lands west of the Ten- 
nessee river." And we can trace somewhat similar phraseology down 
to a very récent period. Much the same language is used in the con- 
tract in suit. 

On December 19, 1820 (Acts 1820, c. 120), there was approved "An 
act to authorize the printing and publishing a map of the lands west 
of the Tennessee river," which was in this language: 

"Sec. 1. Be it enacted by the General Assembly of the commonwealth of 
Kentucky, that William T. Henderson lie, and he is hereby authorized to print 
and publish, at his own expense and costs, and for his ov>u beuetit, the map 
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and survey of the land west of the Tennessee river, to whlch he may add any 
notes of explanation which to him shall be deemed necessary. 

"Sec. 2. Be it further enacted, that the sald Henderson shall hâve the ex- 
clusive right, so far as this eommonwealth hâve the power to grant it, of pub- 
llshing and vending the maps by him so made and printed, for the term of 
ten years." 

Doubtless it was upon this map that the lines of the sections and 
townships appear, and doubtless the southern line shown thereon would 
be the "Henderson line," spoken of in the testimony, which showed 
that no land south thereof in Kentucky had ever been sectionized. 

In its opinion in Ray v. Barker's Heirs, 1 B. Mon. (Ky.) at pages 
367 and 368, the Court of Appeals, after speaking of the provisions 
of the compact between Virginia and Tennessee, which was intended 
to protect the grants to omcers and soldiers, said : 

"The Législature of Kentucky, as the means of restrieting them to the bound- 
aries of their entries, by the act of 1820, bas given spécifie directions to the 
surveyor as to the manner of executlng the surveys, the bearing and distance 
of each corner, from the nearest corner of a townshlp or section, as surveyed 
by Henderson, the state surveyor, and bas required hIm to embrace in the 
survey the quantity of land only embraced in the entry." 

In 1820, with the approval of Congress, the states of Tennessee and 
Kentucky entered into an agreement by which the line between them- 
was run by Alexander and Munsell, and it was supposed the matter 
was settled. Later there was a revival of the disputes. This resulted 
in another survey in 1858-59, and the report of this last survey is 
the one read in évidence at the trial. Always the line between the Ten- 
nessee and Mississippi rivers was supposed to be 36 degrees 30 min- 
utes north latitude, but just where it actually ran on the land itself 
appears to hâve been difficult to ascertain and locate. And so we 
found at the trial that there was one line called the Painted line, an- 
other, probably nearly the same, called the Tyler Rock line, another 
shown by an actual survey recently made located the state line accord- 
ing to the Tennessee Code, and another survey recently made located 
the state line by the courses indicated by the Kentucky copy of the 
report of the survey in 1858-59. An error or discrepancy of five de- 
grees between the Tennessee Code copy and the Kentucky copy of 
the report of 1859 caused the différence between the two last surveys 
between Puckett!s Rock to the east and the Brushy Pond Rock on the 
west, both of which could be located. Both of the two last-named lines 
were north of the Tyler Rock and the Painted lines, the one ran ac- 
cording to the Tennessee Code being 794 f eet north of the Tyler Rock 
and Painted lines, and that ran according to the Kentucky copy of the 
1859 report being about 2,084 feet north of the Tyler Rock line. It 
is altogether probable that the "Henderson line," so called, was prac- 
tically the same as that shown on the Kentucky copy of the report 
of 1859, which ran, as we hâve seen, about 2,084 feet north of the 
Tyler Rock line. The definite and accurate ascertainment of the 
boundary_ line between the two states was necessary only for the pur- 
pose of settling where the sovereign jurisdiction of the two states re- 
spectively ended. It had nothing to do with the settlement of the lines 
of the lands of private owners of the- soil, and in no manner affected 
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such ownership upon one sîde or the other of the boundary line of 
the States. Any citizen might hâve owned or acquired land upon ei- 
ther side or upon both sides of that boundary. It must be obvious that 
ascertaining at this late day or in 1859 that the state line was some 
distança south of the lands sectionized in 1819 did not and could not 
resuit in the automatic elongation or enlàrgement of the sections and 
fractional sections as surveyed and fixed by Henderson. The lines 
of thèse sections and ail fractions thereof remained the same, however 
much the state by treaty or otherwise may hâve extended its own line 
southwardly. The land embraced in such extension of territory would 
remain in the same private ownership, but would not be embraced in 
any sections previpusly surveyed and laid off which did not extend to 
the new state line". This can hardly be controverted. Nor could the 
owners of lands embraced in the sections and fractions of sections 
described in the contract in litigation and in previous conveyances on 
which that description was based, shove back the owners of the lands 
south of those sections, upon the ground that the two states had agreed 
upon a new boundary line between themselves. The lines of private 
owners did not readjust themselves upon new lines made for the states. 
They had no concern with such new state lines. It was upon plain 
and, as the court supposed, palpable reasons like thèse that it charged 
the jury as it did. The rights of the parties to this suit depended 
upon what took place between themselves, and in no way upon what 
took place between the two sovereign states. 

[4] In considering the contract and the issues made by the pleadings 
as to whether the défendants knowingly and fraudulently misrepre- 
sented the facts, testimony as to ail the surrounding circumstances, 
including testimony as to what was supposed to be the varions lines, 
was heard without objection, and the jury were told to consider it 
ail. But the court pointed out that the importance of that testimony 
had relation mainly to thèse issues because none was really made as 
to what was the actual and true state line. But when it came to stat- 
ing the measure of damages in the event the jury should iind for the 
plaintiff, then it seemed entirely clear to the court that it should say 
that the measure was the différence between the $8,000 paid for the 
timber, and the value ofthe ash timber 12 inches and up at the stump 
actually on the lands described in the contract, which were the sections 
and fractional sections therein specifically named. Thëy were the only 
lands, and that was the only timber to which the contract related in 
any possible way. It would hâve been palpable error for the court 
to say anything else upon that particular phase of the case. Yet this 
was ail that was really excepted to by the défendants. 

The court pointed out that the uncontradicted testimony showed 
that no part of the land in Fulton county (which is in the extrême 
Southwest end of the state and was wholly or for the most part taken 
from what was originally Hickman county) had ever been sectionized 
south of what was called the Henderson line. We hâve shown that 
Henderson's work was done in 1819, before the states undertook to 
settle the state line. If the land south of the Henderson line was 
never sectionized, it could not be within the sections described in the 
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contract, and if not covered by the contract could not be considered 
in estimating the damages. Nothing could be plainer than this. 

If, we repeat, the timber on the land covered by the contract has 
any value (as défendants insist), they will get the benefit of ît, if they 
accept the reconveyance. If it is of no value, as the jury concluded, 
then the $8,000 verdict was proper. The court was convinced by the 
évidence that most of the timber referred to in the testimony was 
located south of the land embraced in the sections and fractional sec- 
tions named in the contract, and consequently that it did not and could 
not pass by the terms of that instrument. 

[5] Some contention was heard at the argument that there was no 
sufficient allégation of a tender back of the timber or a reconveyance 
thereof before the action was brought to make the pétition good. This 
contention goes upon the assumption that before suing a tender back 
of the thing purchased was necessary. We think this is a misappre- 
hension. If the plaintiff had sued in equity for a rescission of the 
contract upon discovering the fraud, he would, of course, hâve been 
required to tender back what he had received, as he could not retain 
it and also recover what he had paid. But when, as hère, he affirms 
the contract and only seeks to recover the damages resulting from tht 
alleged deceit and false représentations, no tender back was necessary-, 
for he had a right to retain the timber and recover the damages re- 
sulting from the deceit, namely, the différence between what the tim- 
ber actually was and what it would hâve been if the représentation? 
had been true. The authorities are very explicit. Gregg v. Woods 
3 Ky. Law Rep. 526; Webb v. Milford Shoe Co., 128 Ky. 311, 312 
108 S. W. 229; 8 Encyclopedia of Pleading & Practice, 895. 

The motion for a new trial must also be overruled. 



ATLAS UNDERWEAR CO. v. COOPER UNDERWEAR CO. 
(District Court, B. D. Wisconsin. December 3, 1913.) 

1. Injtjnction (I 98*) — Geounds — Injury to Tbade ob Business. 

While the owner of a patent may protect his interests by notitylng the 
world In gênerai or any person in particular of hls rlghts and cautioning 
against infririgement, he may not seek to enforce such rlghts by terroriz- 
ing the trade or customers of a competltor through a succession of threats 
whlch he never attempts to carry out, and a court of equity will enjoin 
such acts. 

{Ed. Note. — For other cases, see Injunctlon, Cent. Dig. §§ 169-171 ; Dec. 
Dig. § 98.*] 

2. Injunction (§ 98*) — Gbounds — Injuet to Teade oe Business. 

Défendant as owner of a patent for a union suit of underwear of the 
"closed erotch" style, which It manufactured, claimlng that the patent was 
of a pioneer character and so broad as to cover ail garments of that style, 
through trade cireulars and advertisements in trade papers announced Its 
clalms, and its intention to enforce its rlghts, intlmated that the United 
States would stop the business of ail infringers and in efifect advised 
dealers not to handle articles which might get them Into trouble. It also 
referred to claims in pending patent applications and endeavored to con- 

*For other cases see sama topic & i numbbb m Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexée 
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Tey the Impression that they had the effect of clalms In an Issued patotit, 
It brought no suit, although complainant and other competitors of défend- 
ant liad for a year or more been openly making and marketing garments of 
the elosed crotch style, denying infringement. Beld, that such aets were 
not within defendant's rlghts, but were unfair and tortious and would be 
enjoined at suit of any manufacturer injured thereby. 

[Kd. Note. — For other cases, see Injuhction, Cent Dig. §§ 169-171 ; Dec. 
Dig. i 98.*] 

3. Injttnction (§ 107*) — Right of Action — Injubt to Tbade ob Business. 

That such circulars and advertisements did not explicltly refer to com- 
plainant, but were gênerai In their terms and with a single exception re- 
ferred to ail infringlng manufacturers as a class, did not relieve défend- 
ant from llability to suit by complainant, where they in fact influenced Its 
customers to its Injury In common with those of other manufacturers, as 
they were calculated and Intended to do. 

[Ed. Note.— For other eases, see Injunctlon, Cent. Dig. §§ 181-183 ; Dec. 
Dig. i 107.*] 

4. Courts (§ 343*) — Parties — Intervention. 

New Equity Eules 30 and 37 (201 Fed. v, 198 Fed. xxviil) do not entl- 
tle one not a necessary nor proper party to a suit to intervene to set up a 
counterclaim which has no bearing on the Issues. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, 920 ; 
Dec. Dig. § 343.*] 

In Equity. Suit by the Atlas Underwear Company against the Coo- 
per Underwear Company. On motion for preliminary injunction. 
Granted. 

The case cornes before the court upon a motion for a preliminary injunc- 
tlon. The complainant Is a corporation located at Piqua, OMo, and manu- 
factures underwear, particularly of the type commonly known as union suits. 
Its product is averred to be of high quality, received with gênerai favor in 
the trade throughout the United States, and as a conséquence thereof the 
complainant eujoys a high réputation, and has established a profitable busi- 
ness. The défendant Is a competitor, located at Kenosha, Wis. It has also 
made a specialty of the manufacture and sale of the style of underwear 
known as union suits. 

The Mil charges that the défendant has endeavored by unlawful and 
inaliclous means and représentations to Injure the complainant's business 
and réputation, to drive it from the fleld of manufacture as a competitor, by 
circulating letters addressed and mailed to the customers and agents of the 
complainant, maliciously and untruthfully inforuiing them that the union 
suits of complainant's manufacture which are or may be handled or used 
by such customers of agents are Infrlngements upon letters patent owned or 
controlled by the défendant; that, to further such unlawful and unfair pol- 
icy, the défendant has circulated letters and notices intended to reach, and 
which hâve actually reached, complainant's customers and agents, maliciously 
and falsely stating that the défendants expected to enjoln under Canadian 
letters patent No. 148,011 the manufacture of such garments as the "Atlas" 
(belng one of the complainant's styles of underwear) in this country. That 
by like letters and circulars, the customers of complainant, and complainant, 
are maliciously threatened with Infringement litigation, by reason of the 
alleged infringement by complainant's sald underwear, of the subject-matter 
of an application for United States letters patent; the purpose of such threat 
being to obtain exclusive rlghts under letters patent before issue thereof. 

The défendant, to further carry ont its policy of maliciously injuring the 
complainant and its trade, has advertlsed in trade publications of gênerai 
circulation in the trade, and among the agents and customers of the com- 
plainant, whereln false and malicious advertisements hâve been published, 
directed against the product of manufacturers, including the complainant, 

'For other cases se« same tapie & i ndmbëb in Dec. & A.in. Dlgs. 1907 to date, & Rep'r ludexea 
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and containing misleading statements and Innuendo respeeting the course 
pursued by the United States government In summarily dealing wlth In- 
fringers of patent rights. That sueh articles are published under circum- 
stances and are given circulation, which necessarily convey au impression 
that the défendant bas particular référence to the product of the complalnant 
and to the complainant's agents and customers, and that such agents and 
customers to construe them. That défendant bas, by printed words and il- 
lustrations, and with intent to injure and ruin the lawful business of com- 
plalnant, sought to and has intimidated the trade, and especially the com- 
plainant's customers and agents. 

To further carry out its attempt, the défendant on November 18, 1912, 
threatened the complalnant wlth a suit for infringement of lettçrs patent No. 
973,200, issued October 18, 1910, in and by reason of complainant's manu- 
facture and sale of its said product That the complalnant on November 
23, 1912, denled alleged infringement. That thereupon the défendant, by cir- 
culation of letters and notices addressed and mailed to the customers and 
agents of the complalnant, reiterated the charge that ail closed crotch gar- 
ments not bearing the words and figures "Patented October 18, 1910" (which 
mark is not borne by the closed crotch garment made and sold by complaln- 
ant) are infringements upon the defendant's product, and has repeatedly con- 
tinued to do so up to the time of the filing of the Mil, but has not Instltuted 
any suit agalnst complalnant nor any agent or customer thereof. lîence, it 
is charged, that the threats of suit, and charges of infringement made agalnst 
complalnant, its customers and agents, were and are not made in good faith, 
nor with any Intention of instituting suit. 

The défendant by its answer challenges the right of complalnant to pro- 
ceed in equity to obtain relief because of the acts charged to hâve been com- 
mitted by the défendant. The allégations respeeting the attempts to break 
up and destroy the underwear business of complalnant, to drive it from the 
field of manuiÉacture of closed crotch union suits ; the circulation among 
customers and agents of the complalnant of letters addressed and mailed 
to the customers, whereby défendant maliclously or untruthfully informed cus- 
tomers and agents of complalnant that union suits of complainant's manu- 
facture are infringements of letters patent owned or controUed by the de- 
fendant ; the circulation of letters and notices intended to reach the knowl- 
edge of complainant's customers, and by which the défendant maliclously and 
falsely stated that défendant expects to enjoin under Canadlan letters patent 
No. 148,011, the manufacture of garments such as "Atlas" (complainant's 
trade désignation of its garments) ; and, generally, ail of the allégations of 
the bill respeeting the malicious and unlawful conduct of the défendant in 
fhe respects detailed in the bill — are severally and expressly denled. 

The parties respectively offered volumlnous affidavits in support of and 
in opposition to the motion. The facts developed through such affidavits and 
accompanying exhibits will be referred to in the opinion. 

Duell, Warfield & Duell, of New York City, for complainant. 
Offield, Towle, Graves & Offield, of Chicago, 111., and Lines, Spoon- 
er, Ellis & Quarles, of Mihvaukee, Wis., for défendant. 

GEIGER, District Judge (after stating the facts as above). There 
are two questions presented upon this motion : First, whether the 
défendant has been guilty of conduct which, if directed against the 
complainant, is tortious, and of such a character that a court of equity 
will take cognizance thereof and give injunctive relief ; secondly, 
whether the facts sufficiently disclose an attack by the défendant upon 
the plaintifï, so that the latter can invoke the jurisdiction for the pur- 
pose of the relief which a court of equity can give. 

[1] The first of thèse questions involves the considération of the 
facts to détermine the applicability of settled principles frequently rec- 
ognized in this circuit, and particularly in the cases of Commercial 
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Acétylène Co. v. Avery (C. C.) 152 Fed. 642; Warren Featherbone 
Co. V. Landauer (C. C.) 151 Fed. 130; Emack v. Kane (C. C.) 34 Fed. 
46; Dittgen v. Racine Paper Goods Co. (C. C.) 164 Fed. 85; United 
Electric Co. v. Creamery Package Mfg. Co. (D. C.) 203 Fed. 53. 

Thèse cases, while ail recognizing the elementary principle that a 
patentée has a right to protect his interest under a patent by notifying 
the world in gênerai, or any persori in particular, of his rights — cau- 
tioning against infringement thereôf — recognize and enforce with equai 
vigor the principle that a patentée cannot, under cover of his patent 
and his incidental rights, harass and annoy his competitors, seek to 
destroy their trade, and thereby accompHsh results legitimately to be 
accomplished through the orderly processes of infringement suits. 
He may not terrorize the trade by calling attention to his rights, and 
seek to enforce such rights through a succession of threats which he 
never attempts to effectuate. Does the complainant show that the 
défendant has pursued a policy which calls for récognition and en- 
forcement of this latter principle ? It is my judgment that it does. 

[2] It may be noted preliminarily to the manufacture and sale of 
the style of underwear known as union suits, and more particularly 
the "closed crotch" garment, has developed with great rapidity in the 
past few years; that, while there are différent types and styks, the 
demand for the garment has been enormous, taxing the capacity of 
manufacturers to meet it. The défendant claims that, under a pat- 
ent owned, it originated a type of garment so greatly superior to any- 
thing previously produced that it instantly commanded favor, and, 
being placed upon the market, resulted in attempted appropriation by 
many other manufacturers. Upon the hearing its attitude approached 
that of charging, broadly, wholesale piracy. The complainant, on the 
other hand — and it seems to be représentative of many other com- 
petitors of the défendant — as stoutly insists noninfringement. The 
warfare which has thus arisen in the trade has been spirited, ill tem- 
pered, and, as appears from trade publications and affidavits presented, 
carried on unceasingly ; so that, without doubt, the trade, so far as it 
includes dealers and retailers, has been in a state of alarm and panic, 
no one apparently knowing what, if any, immunity there was in pur- 
chasing any type of underwear claimed to be covered by letters pat- 
ent. In this situation the défendant has insisted that it was the pos- 
sessor of a pioneer patent; that by virtue thereof its rights were un- 
questioned and were perfectly clear, and it has, through repeated cir- 
culars, called attention to its claim respecting the pioneer character of 
its patent, and has pointed out to the whole trade the dire conséquences 
which must ensue from the purchase by any one, without its license, of 
underwear not bearing the date of its patent. In view of the wide- 
spread infringement, according to the view of the défendant, and 
particularly in view of the rapid development which confessedly has 
taken place in the last two years, it would seem that the duty rested 
peculiarly upon the défendant promptly to assert its right by insti- 
tuting suits to restrain wrongful infringement of its patent, rather 
than by inaugurating and carrying on a System of terrorizing the 
trade. 
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In the considération of the questions presented in this suit, obviously 
the merits of the inf ringement controversy are not before us. It will 
be assumed that the défendant herein is a patentée; that the com- 
plainant is charged to be an infringer; and, as indicated, that the de- 
fendant, as a patentée, may assert and protect its rights in the man- 
ner hereinbefore indicated. For the purpose of determining, as it 
must be determined upon this motion, the issue of fact whether the 
défendant has used, or attempted to use, its privilège as a patentée as 
a cover or cloak to wage compétitive warfare, seeking to advertise its 
own and destroy the trade for its rival's wares, the following consid- 
érations are pertinent : 

In the first place, if the complainant is an infringer, its acts hâve 
been open, long-continued, and clearly défiant. The whole situation 
appears as one in which the défendant asserts its ownership of a 
pioneer invention and complainant and a dozen or score of other 
manufacturers hâve been in an attitude of open hostility and défiance 
to and against the broad claim made by défendant that the former, 
in so far as they make a "closed crotch" garment, are guilty of piracy. 
This appears to hâve been the situation for about a year prier to the 
filing of this bill. It is abundantly shown that the défendant, througn 
a répétition of circulars sent to the trade by mail, or through trade 
journals, apprised every one interested in the sale of the garment in 
question, of the defendant's claim as patentée, and, as will hereafter 
be shown, has made use of such circulars to accomplish results ob- 
viously beyond the mère assertion of its rights as patentée. The ques- 
tion at once arises, if there is merit in defendant's contention respect- 
ing the pioneer and comprehensive character of its invention, why has 
it permitted the complainant and the other manufacturers to gain great 
headway in establishing in the trade, garments made by them, when 
recourse to an infringement suit would instantly hâve brought the sit- 
uation to a point where the defendant's rights could not only hâve 
been asserted, but, if meritorious, enforced, and further infringement 
prevented and past wrongs redressed ? 

In the next place, what has just been referred to is pecuHarly sig- 
nificant in view of the fact that ail the defendant's circulars, notices, 
and advertisements, make, or attempt to make or intimate, the broad 
claim that by virtue of the patent which was issued to the défendant, 
it has within its exclusive control every shape of men's closed crotch 
garment suit. Whereas, the complainant — and probably other compet- 
itors — make the definite claim that the garment of their manufacture 
is not covered by the claims granted to the défendant in its patent. 

In support of this attitude the complainant calls attention to a cir- 
cular sent by the défendant, either to the trade, or to persons who 
were in a position through its use to influence prospective purchasers 
of garments, wherein attention is called to a suit instituted by the de- 
fendant against Browning, King & Co. for infringement of letters pat- 
ent No. 973,200, and in which the défendant calls attention to a Cana- 
dian patent in the following language : 

"Kenosha, Wis., June 18, 1913. This Is to notlfy you that we hâve brought 
suit against Browning, King & Co. for Infringement of our patent No. 973,200. 
We also hâve other infringement suits started under other patents. It is our 
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intention to protect thèse patents fully and would call your attention to a, 
recently Issued Oanadian patent, thelr number, 148,011. 

"We would call your attention to this Canadian patent for tlie reason tbat 
it Is the same as the patent that we hâve now pending in the United States, 
and whlch we expect to bave issued to us at an early date. 

"If you send for the Oanadian patent, we would call your attention par- 
ticularly to clalm No. 4, whlch you see will stop the manufacture of every 
form of a practical imitation closed crotch union suit. We expect, under tliis 
patent, to stop- the manufacture of such garments as the Atlas, the Clark, the 
Globe, and others of the same character. 

"We are wrltlng you thls in order to keep you posted, and for the reasou 
that we think you can use the information to advantage in the marketing 
of your goods." 

The garment referred to as "Atlas" is of complainant's manufacture. 

A third fact — and one whose significance it is quite impossible ade- 
quately to disclose in an opinion — is found in an advertisement in a 
well-known trade journal. In part it is a picture, at one side of which 
appears a large factory building, over which, in bold type, is the word 
"Genuine." At the other side of the page appears another building 
over which in large type is the word "Imitation." This latter building 
is apparently being destroyed, crushed, or crumbled, through the pow- 
er of an enormous hand which is labeled "U. S." — doubtless intending 
to symbolize the strong arm of the law. Below this picture, in large 
bold-faced type, is the followjng: 

"Look Out for Uncle Sam. 

"Kijrht now Uncle Sam is busy unmaking vast businesses because they hâve 
violated bis laws. He unmakes businesses that infringe patent rights even 
more readily than he dissolves a trust. 

"Kenosha — Klosed — Krotch. 

"Uncle Sam is no respecter of persons. If you own an automobile, you will 
remember the récent tamous case of the Weed Tire Chain Co., and how Uncle 
Sam handled thls case, putting the infrlnger out of business and saddling him 
with a heavy fine. 

"We make this point, because if you are so unfortunate as to be handllng 
one of the number of closed-in-the crotch union sults that Infringe the patents 
that Uncle Sam gave us Oct. 18, 1910, there is a very fair chance of a court 
order suddenly legislating your source of supply out of existence. 

"Thls means that your sincère effort to build up a closed-in-tbe crotch union 
suit business would ail go for naught. 

"Uncle Sam bas expressed bis opinion on this subject. Hls patent office 
granted us an exclusive patent for ploneer invention, the Kenosha-Klosed- 
Krotcli, which is found In ail Whlte Cat union suits. 

"This means that not only every infringiiig manufacturer lays himself open 
to an entire loss of business, based on the iufringemont, but that every dealer 
and jobber who handles bis goods may hâve bis supply eut ofl: by an order of 
the United States Suprême Court, while he, the dealer, may be made the 'goat' 
of an expensive law suit." 

This advertisement, which covers two large pages of a trade journal, 
in addition to the literature above quoted, urges dealers not to handle 
an article which may get them into trouble. 

The circulars also deal with pending patents and the claims there- 
in involved, and in fact assert a purpose to enforce the claims as 
made, even though they hâve not been allowed and covered by an is- 
sued patent; and, as I read them, they are framed to convey the 
impression, not that the claims are now in the Patent Office subject 
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to proceedings there pending, but that they in reality hâve the effect of 
an issued patent. This is done particularly by quotation of conclusions 
expressed by the Board of Examiner s upon a patent appeal ; but in- 
asmuch as the character of the proceeding is not disclosed in the ar- 
ticle, the layman, as I view it, necessarily regards the expression as a 
conclusion of a tribunal upon the précise question of infringement 
which is in controversy between the complainant, other manuf acturers, 
and the défendant. 

The défendant has not, in my judgment, met the inferences, legiti- 
mately to be drawn from its conduct thus disclosed. Upon argument 
of the motion, it was claimed that the failure for so long a time to 
institute infringement suits which the complainant and other manufac- 
turers had, either directly or by their opeh défiance invited, was due 
to a désire on the part of défendant to await fuU disclosure by its 
rivais of the attitude of certain parties to interférence proceedings 
pending in the Patent Office. This clearly would not justify the cir- 
cularizing of the trade in the manner noted. It was the privilège of 
the défendant to defer institution of suits for any reason or for any 
length of time it saw fit ; but it could not, at its option, either sue or 
adopt a policy of annoying its competitors. 

With respect to the publication of the picture and its accompanying 
threats that the government "unmakes businesses that inf ringe patent 
rights even more readily than he (it) dissolves a trust," referred to, 
counsel for défendant, instead of attempting seriously to justify it, 
sought to minimize its importance and to treat it as harmless because 
of its obvions grotesqueness. It may be conceded that when subjected 
to proper standards it would not be awarded high artistic or literary 
merit. The award of such merit, however, is not primarily, what is 
sought to be attained in expensive advertising. Though not possess- 
ing other qualities, the advertisement was unquestionably calculated to 
be, as it is, an effective agency to "scare" def endant's rivais. No other 
view can reasonably be entertained. 

Further référence to, or discussion of, the facts is not needed to jus- 
tify the conclusion that the defendant's conduct' has been unfair and 
tortious within the principles of the cases referred to. 

[3] This brings us to a considération of defendant's contention that 
the motion for an injunction must be denied because the proofs fail 
to disclose a course of conduct which involves, or is directed at, the 
plaintiff, specially; that whatever défendant has done was done re- 
specting a class, no member of which can claim to hâve been specially 
wronged to enable him or it to invoke individually the équitable ju- 
risdiction. This is supported by référence to the analogous rule f ound 
in the law of libel and slander, that statements made regarding the 
public, or a class generally, do not and cannot by way of inducement 
or innuendo apply to particular individuals who constitute such class, or 
the public. 

It will be noted that, howsoever gênerai are the terms of the litera- 
ture sent out by the défendant, the complainant was doubtless a manu- 
facturer and an alleged infringer specially in niind as one to be con- 
quered in the campaign which was being or to be conducted. In the 
210 F.— 23 
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circular already quoted (which défendant claims was in fact confi- 
dential and sent only 'to licensees or jobbers, but which, upon the 
prompting of some one found its way into the trade publications) it 
is stated: 

"If you send for the Canadian patent, we would call your attention par- 
ticularly to daim No. 4, which you see will stop the manufacture of every 
form of a practical Imitation closed crotch union suit. We expect, under thls 
patent, to stop the manufacture of such garments as the Atlas, the Clark, the 
Globe, and others of the same character." 

Granting that this circular was sent out for limited purposes ; that 
it was not intended to serve (directly, at least) the same purpose as the 
others — it shows the défendant' pointing out complainant as one of an 
ascertained or ascertainable number or class whom or which it intended 
to reach. However, the broad view upon ail of the facts disclosed 
does not, in my judgment, permit escape for the défendant upon the 
contention thus advanced. This may be taken as illustrative of the 
situation presented : A., a manufacturer, conceives B., C, and D. to be 
infringers. He can, of course, deal with them individually or regard 
them as a class — as constituting a body each of whom is trespassing 
upon his rights. He opens a campaign of sending threatening circulars 
and publishing threatening advertisements which are received by or 
come to the attention of E., F., and G., customers respectively of 
B., C, and D. Although the latter are not named or ref erred to spe- 
cifically, their respective patrons are at once put in a state of alarm, 
and a situation threatens such as that described in the Dittgen Case 
(C. C.) 164 Fed. 85. 

"Hls orders are countermanded, old customers désert hlm through fear of 
litigatlon, or demand bond of Indemnlty as a condition of placing orders. 
His business is melting away. Everywhere the trade is apprehenslve of 
'peremptory measures' if they buy goods of an infringer. • * * Custom- 
ers wlU not listent to hls explanatlon or déniais, aud unless he can get re- 
lief in a court of equlty, his business, which represents 20 years of effort, 
wlU be entirely ruined by a compétition which is mallcious and unfair." 

In the présent case, the proofs are abufidant that the customers of 
complainant, and also other manufacturers, in fact, the whole closed 
crotch garment trade, hâve been thrown into a state of alarm and 
panic, and that complainant and the other manufacturers hâve had to 
face a situation threatening many of the serions conséquences above 
indicated. To recur to the illustration which we hâve used : Can or 
ought A. to be heard to say that the threatened conséquences of his 
acts were not intended? Should he be heard to say that, if B. has 
sufifered wrong, it is irrémédiable because his (A.'s) conduct was di- 
rected against a "class" which includes also C. and D.? If he can, 
then the wholesome doctrine of the cases to which we hâve referred 
will be of académie value only. The choice of another equally ef- 
fective method of achieving the same results will render it inapplica- 
ble. The wrongdoer goes acquit because he proceeded by indirection. 
If this view were entertained, then the défendant before us may be 
permitted to say that complainant's customers were not justified in 
becoming panic stricken because the circulars referred to no one in 
particular. Yet, if thèse customers, instead of evincing a désire to 
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remain loyal to complainant, had turned their patronage to the défend- 
ant, could the latter in fairness deny that it had achieved against the 
plaintiff, at least one of the very victories for which its campaign was 
carried on? Manifestly it could not; and when the defendant's con- 
duct is as directed, not against a class or body not resolvable into ih- 
dividuals, but merely against a large number of individuals whose 
identity and individuality is rendered certain by sending circulars and 
the like to their respective customers ; and when the conduct is such 
as at once inculcates the belief that each of the individuals whose iden- 
tity is thus disclosed, was and is intended to be reached, then the anal- 
ogy drawn from the law of libel f ails. The situation, it seems, is then 
either well within the exceptional rule in libel, where the surrounding 
circumstances may be shown to make certain the libel of an individ- 
ual ; or it is within a broader elementary principle which requires the 
patentée to respond for the conduct which is wrongful, whenever it 
is shown that injury to an individual is a conséquence attributable 
thereto. 

[4] Pending the motion for an injunction, Henry S. Cooper asked 
leave to intervene herein, also, for an order making Horace G. John- 
son a party, to the end that, with such parties in the suit, they, or such 
of them as so desired, could by counterclaim set up a cause of action 
against complainant for infringement of the letters patent No. 973,- 
200 — being the infringement asserted by the défendant in its conduct 
which is the subject-matter of the bill before us. 

Justification for the motion is sought in New Equity Rules, Nos. 30 
(^201 Fed. v) and 37 (198 Fed. xxviii), the latter embodying the fa- 
miliar doctrine of adding as parties those whose présence is neces- 
sary or proper to a "complète détermination of a cause," and permit- 
ting intervention by any one claiming "an interest in the litigation," 
while the former relates to counterclaims. If the défendant Cooper 
Underwear Company were alone seeking to assert a counterclaim of 
the character noted, it might présent the interesting question whether 
it should be allowed in view of the ruling of this court in the récent 
case of Adamson v. Shaler (D. C. Wis. filed November 10, 1913) 208 
Fed. 566, wherein the scope of rule 30 respecting counterclaims is 
considered. But the filing of the coxmterclaim in the présent case dé- 
pends upon first admitting new parties. Now, as we hâve indicated, 
the controversy tendered by complainant's bill must be seftled irre- 
spective of the merits of any infringement issue which the défendant 
may at any time or place tender against complainant. The. latter may 
be an infringer and still prevail in the suit. Therefore, though Cooper 
,and Johnson may each hâve such an interest in the patent as makes him 
a necessary or proper party to an infringement suit, which concerns 
only the defendant's alleged unfair conduct, neither can be said to be 
necessary or proper to its détermination. Thèse considérations are 
alone sufficient for a déniai of the motion. 

The conclusions are that a temporary injunction be awarded to com- 
plainant; that the motion for admission of Cooper and Johnson as 
parties be denied. 
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SCHLOTTMAN v. E. I. DU PONT DE NEMOURS POWDER CO. 
(District Court, S. D. New York. December 22, 1913.) 

1. CoNTBACTS (§ 220*) — Implied Terms— Action for Beeaoh. 

During the pendency of a deal for the purchase by défendant of the 
stock of a competing fuse manufacturing company défendant promised 
In writing that if the deal was made, and if after défendant had owned 
the property for a year it was able to make fuse and powder in the plant 
at a stated cost, it would pay the seller $25,000 in addition to the price to 
■hé named in the contract. The contract was made and performed by 
the seller. Held, that such agreement was based on a valuable consid- 
ération, and impliedly bound défendant to keep the property for at least 
a year, and to make a fair effort to produce fuse and powder at the 
cost named, and that its failure to use the plant for that purpose, and 
Its sale wlthin the year to be used for other purposes, constituted a 
breach of the agreement. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1013 ; Dec. 
Dig. § 220.*] 

2. CoNTEACTS (§ 324*) — Remédies foe Beeach— Measuee op Damages. 

Where défendant, in a contract for the purchase of property, agreed 
to pay an additional considération named, contingent on certain events 
the happening of which was made impossible by the wrongful acts of 
défendant, the seller Is not llmited to an action to recover such stated 
sum, but may maintain a suit on a quantum valebat, to recover the actual 
value of the property above the considération received. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1549-1557; 
Dec. Dig. § 324.*] 

3. Tkial (§ 17T*) — DiKBCTiON or Veedict— Befect or Requests by Both 

Pabties. 

Where at the close of the évidence both parties request a directed ver- 
dict, if there is any question of fact, it is for the court to décide. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 400; Dec. Dig. § 
177.*] 

At Law. Action by William H. Schlottman against the E. I. Du 
Pont de Nemours Powder Company. On motion by défendant to set 
aside the verdict and for new trial. Denied. 

Kellogg & Rose, L. Laflin Kellogg, and Abram J. Rose, ail of New 
York City, for plaintiff. 

Townsend, Avery & Button, William H. Button, and F. H. Button, 
ail of New York City, and J. P. Laffey, of Wilmington, Del., for de- 
fendant. ■ 

RAY, District Judge. On the 24th day of July, 1908, one Charles 
G. Grubb of the city of Pittsburgh, Pa., and the défendant hère, E. I. 
Du Pont de Nemours Powder Company, entered into a written agree- 
ment of which the folio wing is a copy : 

"TMs agreement, made the 24 day of July, 1908, between Chas. G. Grubb 
of the city of Pittsburg, Pennsylvania, party of the flrst part and E. I. du 
Pont de Nemours Powder Company, a corporation of the state of New Jersey, 
havlng its principal office in the city of Wilmington, Delaware, party of the 
second part: Whereas, the party of the second part is desirous of purchasing 
the stock of the Pittsburgh Fuse Manufacturing Company, and whereas, the 
Pittsburgh Fuse Manufacturing Company is a corporation of tlie state of 
Pennsylvania, having an authorized capital stock of seventy-flve thousand 

•For other cases see same topic & § kdmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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($75,000) dollars, dirided Into seven thousand five hundred (7,500), shares of 
the par value of ten ($10) dollars each, ail of wMch stock is now issued and 
outstanding and is full paid and nonassessable, and said company owns and 
opérâtes a manufacturing plant, sitùate at Callery, Butler county, Pennsyl- 
vania, located on a farm contalning about (80) acres, and which Is and bas 
been operated as a plant for the manufacture of commercial fuse: Now this 
agreement witnesseth, that the party of the first part, in considération of the 
payments hereinafter mentioned, agrée to sell, assign, transfer and set over 
unto the party of the second part, withln ten days from the date of thi9 
agreement, ail of the capital stock of the Pittsburgh Fuse Manufacturing 
Company. 

"The parties of the flrst part agrée that when sald stock shall be trans- 
ferred by them, the real estate and plant of the Pittsburgh Fuse Manufactur- 
ing Company shall be free from ail mortgages, judgments, and other encum- 
brances, except a lease for oil and gas purposes held by the South Penn Oil 
Company, under which lease two wells are now in opération, and the party 
of the flrst part agrées that the royalties from said wells shall be assigned to 
such persons as may be Indicated by the party of the second part, and that 
ail accounts and bills and debts of every kind will be pald. 

"The party of the flrst part agrées that the party of the second part may, 
within flve (5) days from the date of this agreement, send to the plant of 
the Pittsburgh Fuse Manufacturing Company, one or two représentatives, 
whose names shall be satisfactory to the parties of the first part, which per- 
sons shall hâve the right to Inspect said plant, under the supervision and di- 
rection of the flrst party, but said persons will not be permitted to approach 
the fuse machine within a distance of six (6) or seven (7) feet. If the report 
of such persons is satisfactory to the party of the second part, it will notify 
the party of the flrst part to that effect within fifteen (15) days afer such in- 
spection, and shall also notify the parties of the flrst part within the same 
period of time if said report is not satisfactory, in which case this agreement 
shall be null and void, and ail rights of the parties hereunder shall cease and 
détermine. 

"The parties of the flrst part agrée that at the time of the delivery by them 
of the stock of the Pittsburgh Fuse Manufacturing Company, they will turn 
over and deliver to the party of the second part, ail originals, tracings, blue 
prints and speciflcations, including those showing each part of the fuse and 
tape machines, as operated at the plant of the Pittsburgh Fuse Manufacturing 
Company, and also drawings showing the construction of said machines, to- 
gether with ail books, stock ledger and minute book of the company. 

"It is understood that ail open accounts, ail notes and moneys due or in 
bank, on books of the Pittsburgh Fuse Manufacturing Company shall be as- 
signed, transferred and delivered by said company to the party of the flrst 
part, or to whoever he may nominale. 

"In considération thereof, the party of the second part agrées to pay to 
the parties of the first part the sum of one hundred flfty thousand (§150,000) 
dollars, payable as follows: Seven hundred and flfty (750) shares of the par 
value of one hundred ($100) dollars each of the preferred stock of the party 
of the second part and seven hundred and flfty (750) shares of the par value 
of one hundred ($100) dollars each of the common stock of the party of the 
second part, making a total par value of said stock of one hundred flfty thou- 
sand ($150,000) dollars. 

"Chas. G. Grubb agrées to deliver résignations of ail ofBcers and directors 
to take efCect when desired, who will agrée to act until résignations are ac- 
cepted. 

"In witness whereof, the party of the first part has hereunto set his hand 
and seal, and the party of the second part has caused thèse présents to be 
signed by its président, and its corporate seal to be hereunto affixed, duly 
attested by its secretary, the day and year flrst above written." 

The Pittsburgh Fuse Manufacturing Company was or had been en- 
gagée! in the manufacture and sale of commercial fuse. The défend- 
ant hère, the purchasing company, was interested in the same busi- 
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ness._ On the 20th day of July, 1908, and while negotiations were 
pending between Grubb and the Du Pont Company, so called for brev- 
ity, the président of the défendant company, T. C. Du Pont, as an in- 
ducement to the said Grubb to make such sale and enter into such 
agreement, wrote and dèlivered to Grubb the foUowing: 

"Mr. Chas. G. Grubb, Building. — Dear Sir: Should tbe deal now under dis- 
cussion for the Pittsburgh Fuse Mfg. Oo. go through and after we hâve had 
the property a year, it is understood that if in niy judginent the property bas 
for any reason been worth $175,000 to our company and we manufactured 
double tape fuse at $2.00 per thousand wlth powder $3.60 per keg, we are to 
pay you $25,000 in either bonds, preferred or common stock of our company 
as we may elect. 

"Yours truly, "T. 0. Du Pont, Président." 

July 20, 1908, T. C. Du Pont also wrote Grubb the following: 

"Mr. Chas. G. Grubb, Building — Dear Sir: Eeferrlng to agreemeut of even 
date, we agrée to buy from you or from those whom you may desiguate, $10,- 
000 worth of either preferred or common stock of B. I. du Pont de Nemours 
Powder Co. as we may elect at eighty. 

"This offer to be left open fifteen days from date of transfer. 

"Yours truly, "T. C. Du Pont, Président." 

Thereupon and thereafter Grubb fully complied with the terms of 
the agreement dated July 24, 1908, and the property was transferred 
and dèlivered to the défendant. The défendant company turned the 
plant of the Pittsburgh Fuse Manufacturing Company over to W. B. 
Lewis, who ran it a short time. It kept the plant a few months only, 
and then transferred it to the Ensign-Bickford Company for the sum 
of $150,723.22, the $723.22 representing some added raw material. 
The défendant company took possession of this plant July 30, 1908, 
and turned it over to the Ensign-Bickford Company February 5, 1909. 
It was dismantled and its use discontinued. In short the défendant 
company put it out of its power to make double tape fuse or powder, or 
cause it to be done in this plant ; did not make any, or cause any to 
be made, and refused to pay the $25,000 or any sum. August 19, 
1909, Grubb assigned his claim and cause of action to this plaintiiif, 
Schlottman. 

[1] The défendant contends that the communications of July 20, 
1908, in connection with the agreement in writing of July 24, 1908, 
imposed no obligation on the Du Pont Company, and asserts that it 
expresses no considération. It is of course necessary to go outside of 
that letter and show just what the "deal now under considération for 
the Fuse Mfg. Co." mentioned or referred to therein was. However, 
it refers to a deal now under considération for the purchase of that 
property, and identifies the property and contains an implied promise 
that the Du Pont Company will keep it a year or more if necessary 
and manufacture double tape fuse therein and powder, and that, if 
it is able to make such fuse at $2 per thousand and powder at $3.60 
per keg, and if in the judgment of the président of that company the 
property has for any reason been worth $175,000 to it, that then the 
Du Pont Company will pay Grubb an additional compensation or con- 
sidération for such property of $25,000 in either bonds, or preferred 
or common stock of that company. This was a valid promise, based 
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on a good and a valuable considération, viz., the making and exécution 
and performance by Grubb of the deal then under considération by 
which Grubb was to transfer the Pittsburgh Fuse Manufacturing 
Company property or stock to the défendant company, the E. I. Du 
Pont de Nemours Powder Company. There is nothing illégal, or 
immoral, or indefinite or uncertain, in the agreement. If Grubb will 
sell and dispose of his property to the Du Pont Company for a cer- 
tain considération, then in considération thereof the Du Pont Com- 
pany will keep that property at least a year, put it to a test in manu- 
facturing fuse and powder, and if able to make such articles at a cer- 
tain cost in the plant purchased, will pay Grubb the $25,000 in the 
bonds or stock mentioned. It was an undertaking capable of perform- 
ance. Whether the Du Pont Company could make fuse and powder at 
the cost mentioned was not known, and is not now known, but it could 
hâve been determined by the défendant and known. The company did 
nothing to ascertain whether or not it could be donc, made no effort 
to perform its agreement with Grubb, but, on the other hand, volun- 
tarily disabled itself to perform, put it out of its power to perform, 
or détermine whether fuse and powder could be made in that plant at 
the priées named. Horton v. Clark Mfg. Ce, 94 App. Div. 404, 88 N. 
Y. Supp. 73; Pritchard v. McLeod (C. C. A.) 205 Fed. 24; Wells v. 
Alexandre, 130 N. Y. 642, 29 N. E. 142, 15 L. R. A. 218; Wilson v. 
Mechanical Orguinette Co.. 170 N. Y. 542, 63 N. E. 550; Hearn v. 
Stevens & Bros., 111 App. Div. 101, 97 N. Y. Supp. 566. 

In Wells V. Alexandre, supra, Wells proposed to furnish défendants 
coal for its two steamers named for the year 1888, at a price per ton 
and Alexandre & Sons accepted the offer. Coal was delivered for a 
time, when Alexandre & Sons, the défendants sold their steamers and 
refused to take more coal. Held that this sale of the steamers was 
immaterial, and did not relieve défendants from the obligation to take 
the coal required in the ordinary and accustomed use of the steam- 
ers for the year. 

In Wilson v. Orguinette Co., supra, the owner of patents granted 
an exclusive license, and the licensee was to pay certain royalties on 
ail articles sold by it. The licensee transferred the license to a cor- 
poration formed by the consolidation of itself and another corpora- 
tion, and discontinued business. Held that défendant, the licensee, was 
still liable for royalties to the same extent it would hâve been had 
it continued business. 

In Horten et al. v. Hall & Clark Mfg. Co., défendant applied to 
plaintiff to become its agent in selling cotton wadding, which it was 
about to manufacture. Plaintiffs agreed to take the business, and did 
for 1899. January 2, 1900, the defendant's président called on the 
plaintifï and expressed satisfaction, and said plaintifï should hâve the 
business for 1900 on the same terms, and that they would not sell out 
(the business). The plaintiff accepted the offer. Défendant sold out 
and discontinued business, and plaintiff sued for damages. The court 
said, citing cases : 

"We think it clear that in making thls contract there was an Implied agree- 
ment on the part of the défendant to continue manufacturing throughout the 
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year, and that In suspending manufacture and transferring its business It 
was gullty of a breach of its contract" 

In Hearn v. Stevens & Bro., 111 App. Div. 101, 97 N. Y. Supp. 566, 
it was held: 

"A contract of employment for a flxed time, which gives to the plaintitf 
certain commissions on the sales of 'cloalcs and suits now lînown as Depart- 
ment Nos. 21 and 18,' entitled sucli plaintiff to commissions on cloaks and 
suits wliich at tlie time of contract were sold in tliese departments, but whicli 
durlng the term of the contract were transferred by the défendant to otlier 
departments. Such contract must be interpreted in view of the conditions 
existing at the time of contract. A plaintifC is not preeluded from asserting 
his rights under such contract by not objecting to the transfer of portions of 
said goods to other departments." 

In Pritchard v. McLeod (C. C. A.) 205 Fed. 24, it was held : 

"Where-the balance of the purchase priée of certain mining claims waa 
payable only out of the gross output of the claims, défendant could not escape 
performance by willfully neglecting to work the claims and produce the fund 
from which the payments were to be made, though there was no clause in 
the agreement binding bim to do so. 

"Where a contract for the sale of mining claims provided that the purchaser 
should pay a balance of the price only by application of 25 per cent, of the 
gross output of the claims, it was bis duty to use reasonable diligence to cre- 
ate the fund by working the mines, and his f allure to do so for more than 
four years was sufficient to raise a rebuttable presumption of breach. 

"Where a contract for the sale of mining claims provided that a balance 
of the price should be paid out of the proceeds of the mines, it would be 
presumed that the claims contained minerai; and the burden was on the 
défendants to rebut such presumption, and show that they were barren in 
défense, if such was the fact." 

It cannot be doubted that when the défendant company induced 
Grubb to part with his property as he did, on the promise that if it 
made fuse and powder at the priées named it would pay the $25,000 
additional compensation, it impliedly promised to kecp the property for 
at least a year, and make a fair eiïort to make fuse and powder at the 
cost named. Otherwise the promise in that communication was mean- 
ingless. 

Damages. 

[2] The plaintiff hère has not sued to recover the $25,000 falling 
due under the terms of the contract and according to its terms, but 
has sued to recover as damages for the breach the actual value of the 
property, less payments made thereon. If suit had been brought for 
the $25,000 agreed to be paid according to the terms of the agreement, 
then it would bave been incumbent on the plaintiff to prove that the 
premises or property transferred were reasonably worth $175,000, 
and that fuse and powder could be made therein at the priées named. 
Thèse were conditions précèdent to recovery of that sum as the fixed 
considération. Hopedale, etc., v. Electric, etc., 132 App. Div. 348, 
116 N. Y. Supp. 859, affirmed 198 N. Y. 588, 92 N. E. 1086. But the 
absence of such proof does not preclude the recovery of damages for 
the breach of the agreement, such damages as the plaintiff has proved. 

Hère the défendant by its own wrongful acts made the performance 
of the conditions impossible. In Humaston v. Telegraph Co., 87 U. 
S. (20 Wall.) 20, 22 h. Ed. 279, it is held: 
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"When a person on a given contract covenants to pay a sum whose amount 
Is to be contingent on certain events and is to be ascertained by arbitrators, 
such person, if he prevent an arbitration, may be sued at law on a quantum 
valebat, and the sum due may be ascertained by a jury under instructions 
from the court." 

Hère the amount to be paid was not to be contingent on certain 
events, but the payment of a ûxed sum was contingent on certain 
events the happening of which were made impossible by the wrong of 
the défendant. Hence suit may be maintained on a quantum valebat ; 
that is, for what the property was worth. Défendant by its acts not 
only deprived Grubb of the right to hâve a test made which would dé- 
termine the value of the property in the judgment of the président of 
the Du Pont Company, and one which would détermine whether fuse 
and powder could be made at the cost named, but by its wrongful act 
in violating the contract, also put it out of its own power to make the 
tests and détermine the value of such property in the judgment of its 
président, and whether or not fuse and powder could be made at the 
cost specified, ail of which it had agreed to do. In the opinion of this 
court, this plaintifï, the assignée of Grubb, cannot be relegated to proof 
that the président of the défendant company should hâve been satisfied 
the property was worth $175,000, and that fuse and powder could hâve 
been made at the cost named in the agreement in order to recover. 
There was abundant évidence that the value of the property transfer- 
red by Grubb was at least $150,000; and, as the value of the prop- 
erty transferred to him was proved to be $122,625 on a quantum vale- 
bat, the plaintifï was entitled to-a verdict of $27,375. The amended 
complaint, prior to the trial, alleged that the property sold and dehv- 
ered was of the fair and reasonable value of $175,000, and bythe de- 
fendant's wrongful acts in depriving said Grubb of the opportunity 
to hâve a test made of the property ■ as provided in said contract the 
said Grubb was damaged in the amount of the différence between the 
fair and reasonable value of said stock, i. e., the' sum of $175,000, and 
the amount paid by the défendant on account of the purchase thereof 
under said contract; i. e., the sum of $150,000, viz., the sum of $25,- 
000. 

On the trial to conform to the facts and proof the plaintifï was-per- 
mitted to change the amount alleged to hâve been received from $150,- 
000 to $120,000. I think'this must be treated as an action to recover 
damages for the breach of the contract, and not one on the contract to 
recover the sum agreed to be paid. 

[3] It was claimed on the trial that Grubb assented to the sale 
of the property made by the Du 'Pont Company to the Ensign-Bickford 
Company, and so was estopped to claim any damages. The facts on 
that subject with the correspondence subséquent to the breach of the 
contract 'do not sustain such contention. At the close of the évidence 
both parties requested the court to direct a verdict in its favor, thus 
conceding there was no question of fact for the jury. For this reason 
the court did not submit the question of the value of the plant, etc., 
to the jury. Under the well-settled rules if there was any question 
of fact it was for the court to décide. 

There- will be an order denying the motion for an order setting aside 
the verdict and granting a new trial. 
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ADAMS et al. v. CHICAGO GREAT WESTERN R. CO. et aL 

(District Court, N, D. lowa, B. D. February 3, 1914.) 

No. 61. 

1. Eemoval or Causes (§ 25*) — Geounds — Pétition. 

A suit or action cannot be removed to a fédéral court as arislng under 
a law of the United States unless sucli fact appears from plaintifl"s péti- 
tion, and, if it fails so to appear, the omission cannot be supplied by tbe 
pétition for removal or any subséquent pleadlng. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 58, 59 ; 
Dec. Dig. § 25.*] 

2. Removal of Causes (§ 19*) — Actions Arisinq Undeb Fedebal Law — Cae- 

BIEES. 

Where a pétition against several carriers for loss of an Interstate ship- 
ment of wool alleged that défendants carried the wool to destination but 
falled to deliver the same to plaintifEs or notify them of its arrivai and 
failed to account therefor, having either appropriated the wool to their 
own use or delivered it to some person not authorized to recelve the same, 
did not state a cause of action arislng under a law of the United States 
80 as to confer fédéral jurisdiction because Carmack Amendment, § 7 (Aet 
June 29, 1906, c. 3591, 34 Stat. 593 [U. S. Comp. St. Supp. 1911, p. 1307]), 
authorized a recovery against the initial carrier for loss sustained through 
the fault of any carrier whose Une formed a part of the through route. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec. Dig. § 19.*] 

3. Courts (§ 327*) — Fédéral Courts — Jubisdiction. 

Where suit was instituted against certain Connecting carriers for loss of 
goods shipped in Interstate commerce, the fact that the initial carrier's 
liablUty arose solely because of Carmack Amendment, § 7 (Act June 29, 
1906, c. 3591, 34 Stat. 593 [U. S. Comp. St. Supp. 1911, p. 1307]), mak- 
Ing an Initial carrfer liable for the default of Connecting carriers forming 
a part of a through route in Interstate commerce, was Insufficient to con- 
fer fédéral jurisdiction of the controversy between plalntiff and such 
Initial carrier, where the amount in controversy did not exceed the sum 
or value of $3,000 as provided by Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1091 [U. S. Comp. St. Supp. 1911, p. 135]) § 24a. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 889; Dec. Dig. § 
327.*] 

At Law. Action by B. H. Adams and others, copartners doing busi- 
ness as the Adams Seed Company, against the Chicago Great West- 
ern Railroad Company and others. On motion to remand. Sustained. 

This action was commenced in a state court of lowa by the plaintifit's as co- 
partners, doing business under the name of the Adams Seed Company, against 
the Chicago Great Western Railroad Company, the Philadelphia & Reading 
Railway Company, and the Wabash Railroad Company, November 10, 1913, to 
recover from them jointly $1,500 as damages for the alleged loss of certain 
goods which the plaintiffs say they delivered to the défendants as common 
carriers to be carried from a point in lowa to Philadelphia, Pa. ; there to be 
delivered to the plaintiffs. The suit was removed to this court upon sepa- 
rate pétitions of the défendants Chicago Great Western Railroad Company 
and the Wabash Railroad Company^ alleging that the "cause of 'action sued 
upon is one arislng under the act to regulate commerce." The plaintiffs niove 
to remand upon various grounds, one of which is that the cause of action 
alleged in the pétition is uot one arislng under the "act to regulate com- 

«For other cases see same tople & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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meree," or any other law of Congress ; that the amount involved is less than 
$3,000 exclusive of interest and costs; and that this court tas no jurlsdic- 
Vlon of the controversy. 

John McCook, of Cresco, lowa, for plaintiffs. 

Reed & Pergler, of Cresco, lowa, and Carr, Carr & Evans and Mil- 
ler & Wallingford, ail of Des Moines, lowa, for défendants. 

REED, District Judge (after stating the facts as above). The plain- 
tiffs in their pétition allège, in substance: That in May, 1909, they 
delivered to the défendants therein named a quantity of wool of the 
value of $1,500 at Mcintire, lowa, a station on the line of the Chi- 
cago Great Western Railroad Company, without any written agreement 
or bill of lading issued therefor, to be shipped by the défendants from 
said station to Philadelphia, Pa., there to be delivered to the plaintiffs ; 
that défendants carried said wool to its destination, but failed to de- 
liver the same to the plaintiffs or notify them of its arrivai at Phila- 
delphia, and hâve failed to account to thèm therefor, and hâve either 
appropriated the said wool to their own use, or hâve delivered the 
same to some person not authorized to receive the same. Judgment 
is asked against the défendants for the value of the wool, viz., $1,500, 
with interest and costs. The défendants Chicago Great Western Rail- 
road Company and the Wabash Railroad Company in due time filed 
separate pétitions to remove the action to this court upon the ground, 
as alleged therein, that the plaintiffs were, when the suit was com- 
menced, citizens of the state of lowa, and the défendants corporations 
of Illinois and Missouri, respectively ; and "that the cause of action 
alleged by plaintiffs in their pétition is one arising under a law regu- 
lating commerce, to wit, section 20 of the Interstate Commerce Act as 
amended by the Act of June 29, 1906." 

The défendant Philadelphia & Reading Company filed a motion in 
the State court to dismiss the action as to it upon the ground that it had 
not been served with notice of the action within the state of lowa, and 
that it was not doing business in said state, but subsequently with- 
drew said motion ; and it was not ruled upon in the state court. After 
such withdrawal the state court ordered the removal of the cause to 
this court upon the pétitions of the Chicago Great Western Railroad 
Company and the Wabash Railroad Company. The Philadelphia & 
Reading Company did not join in either of said pétitions, nor file a 
separate petitition to remove the action and does not appear in this 
court. 

The plaintiffs move to remand upon the grounds, among others : 

"That the cause of action alleged in the pétition is not one arising under 
the 'act to regulate commerce,' or any other law of the United States." 

[1] It is settled by numerous décisions of the Suprême Court of 
the United States that a suit or action cannot be removed from a state 
court to the United States court upon the ground that it arises under 
a law of the United States unless such fact appears from the plain- 
tiff 's pétition ; and, if it fails to so appear, the omission cannot be sup- 
plied by the pétition for removal, or in any subséquent pleading in the 
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case. Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. 
Ct. 654, 38 L. Ed. 511, and subséquent cases. 

[2] It may not be necessary to refer in the pétition to any particular 
law of the United States under which the cause of action is claimed 
to arise, for the court takes notice of the laws of the United States; 
but it is necessary to allège facts, and not mère conclusions, by which 
the court may know f rom the facts alleged that the cause of action is 
one that arises under some law of the United States. There is noth- 
ing in the plaintiff's pétition in this case that indicates even remotely 
that the cause of action there alleged arises under the "act to regulate 
commerce" or under the Constitution, or any law or tre'"y of the Unit- 
ed States; nor does it appear that the wool which il claims to hâve 
delivered to the railroad companies at Mcintire, lowa, to be carried 
to Philadelphia, was lost in transit, for it is alleged that the wool was 
carried tp its destination by the défendants, that they failed to deliver 
the same to the plaintiffs after its arrivai there, failed to notify them 
of such arrivai, and that they hâve either appropriated the same to 
their own use, or delivered it to some one not authorized to receive 
it. The cause of action therefore, as alleged by the plaintiffs, cannot 
rightly be held to be one arising under the "act to regulate commerce" 
or any other law of the United States. 

But if it did appear from the plaintiff's pétition that the wool was 
delivered by them to the Chicago Great Western Railroad Company 
at Mcintire, lowa, to be carried in interstate commerce to its destina- 
tion in Pennsylvania, a point beyond its own line through Connecting 
carriers as its agents, and was lost or damaged in transit either upon 
its own line or that of the Connecting carriers, such loss or in jury 
could not be attributed to any violation of the act to regulate com- 
merce; and an action to recover for such loss would not therefore 
be one arising under that act as amended by that part of section 7 of 
the act of June 29, 1906 (34 Stat. 593) commonly called the "Carmack 
amendment," as claimed by the removing défendants in their respective 
jjetitions for removal; but would only be one to recover from the 
primary carrier upon its common-law carrier liability for an injury to 
or loss of the property occurring upon its own line or that of a Con- 
necting carrier as its agent in carrying the property to its destination. 
Galveston, H. & S. A. R. Co. v. Wallace, 223 U. S. 481, 490, 32.Sjp. 
et. 205, 56 L. Ed. 516. 

The so-called Carmack amendment, as construed by the Suprême 
Court, déclares only that a common carrier engaged in interstate com- 
merce, who receives property for transportation from a point on its 
own hne to a point in another state beyond its line, shall be deemed to 
hâve contracted for through carriage to the point of destination, using 
the lines of Connecting carriers as its agents ; and f orbids such carrier 
from making any contract, receipt, rule, or régulation which shall ex- 
empt it from the liability thereby imposed. In Atlantic Coast Uine 
Ry. Co. v. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. Ed. 
167, 31 h. R. A. (N. S.) 7, the Suprême Court said: 

"Tlie gênerai doctrine accepted by this court, in tlie absence of le.rislation, 
is that a carrier, unless tliere be a spécial contract, is only bound to carry 
over its own Une and then deliver to a Connecting carrier. That such an 
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initial carrier might contract to carry over the whole route was nerer doubted. 
It is equally Indisputa ble that, if it does so contract, its common-law carrier 
liability wiU extend over the entire route." 

It then holds that an action to recover damages for an in jury to 
or Ibss of property so received by an interstate carrier is a loss or in- 
jury in no way attributable to any violation of the provisions of the 
act to regulate commerce; but is one only to recover upon its com- 
mon-law liability as such carrier. 

In Galveston, H. & S. A. Ry. Ce. v. Wallace, above, the court in 
speaking of the Carmack amendment said : 

"Wherever the carrier voluntarily accepts goods for sMpment (under that 
amendment) to a point on another Une in another state, it is conclusively 
treated as having made a through contract. It thereby elected to treat the 
Connecting carriers as its agents, for ail purposes of transportation and de- 
livery," and must "be treated as though the point of destination was on its 
own Une, and is to be governed by the same rules of pleading, praetice, and 
presumption as would hâve applied if the shipment had been between sta- 
tions in différent states, but both on the company's railroad. * * * But 
damages caused by a failure to dellver goods is in no way traceable to a vio- 
lation of the statute, and is not therefore within the provisions of sections 8 
and 9 of the act to regulate commerce. * * * " 

The cases of Schlemmer v. Bufïalo, Rochester, etc., Ry., 205 U. S. 
1, 27 Sup. et. 407, 51 L. Ed. 681, and Maçon Grocery Co. v. Atlantic 
Coast Line R. Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300, do 
not support the contention of the défendants. The Schlemmer Case 
was to recover damages resulting f rom a failure to equip a car, upon 
which the plaintiff's intestate was killed, with a coupler as required by 
the safety appliance act of Congress. It was therefore a cause of ac- 
tion directly arising from a violation of that act. 

The Maçon Grocery Co. Case was a suit in equity to restrain the in- 
terstate carriers named as défendants from putting into effect upon 
their respective roads advances in freight rates, which it was alleged 
would be in direct violation of the act to regulate commerce. In each 
case, therefore, the cause of action alleged was directly traceable to an 
alleged violation of a law of the United States, viz., (1) the safety ap- 
pliance law of Congress (Act March 2, 1893, c. 196, 27 Stat. 531 [U. 
S. Comp. St. 1901, p. 3174]), and (2) the act to regulate commerce 
(Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]). 

In the Maçon Grocery Co. Case, however, it was held that the Cir- 
cuit Court was without jurisdiction of the suit because it was not 
brought in a district of which some of the défendants were inhab- 
itants (it not being founded alone upon the diverse citizenship of the 
parties) ; but the decree of the Court of Appeals was affirmed, because 
that court had directed the dismissal of the bill without préjudice. 

It seems entirely clear, therefore, that a failure of the initial car- 
rier in interstate commerce to pay for the alleged loss of goods occur- 
ring upon its own line or the line of a Connecting carrier while in trans- 
it violâtes no provisions of the act to regulate commerce, any more 
than its failure to pay any other obligation it might owe not arising 
from some violation of such act; and an action to recover for such 
loss is not one arising under that act. 
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[3] It may be said that this only goes to the merits of the contro- 
versy, or theiright of the shipper to recover, and net to the jurisdiction 
of the fédéral courts to "détermine the controversy ; and in behalf of 
the Chicago Great Western Company it is urged that the Carmack 
amendment, so called, imposes upon it a liability for the loss of the 
property in question occurring upon the Hne or Unes of the other de- 
fendants as its agents in carrying the property to its destination and 
for^which it would not be liable but for that amendment, and that the 
action is therefore one arising under the Carmack amendment to re- 
cover from it for the alleged loss of the wool, though such loss may 
not be attributable to any violation of the act to regulate commerce, 
and is therefore one arising under that amendment as a law of the 
United States to recover upon its liability for the loss of the wool. If 
this appeared from the plaintiff's pétition, the contention would be 
f orcef ul ; but in that event the amount in controversy raust exceed the 
sum or value of $3,000 to confer jurisdiction upon this court of the 
action. Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1091 [U. 
S. Comp. St. Supp. 1911, p. 135]) § 24a. This section but re-enacts the 
judiciary act of 1887-88 upon the question of jurisdiction of the fédéral 
courts as construed by the Suprême Court in United States v. Sayward, 
160 U. S. 493, 16 Sup. Ct. 371, 40 L. Ed. 508, and in substantially the 
language of the court in that case, save only the proviso "that the sum 
or value of the amount in controversy shall not apply to the cases men- 
tioned in the succeeding paragraphs of the section" including the eighth. 
But the cases mentioned in paragraph 8 do not apply to causes of ac- 
tion that are not attributable to some violation of the act to regulate 
commerce. Storm L,ake Tub & Tank Factory v. M. & St. L. Ry. Co., 
209 Fed. 895. 

Inasmuch therefore as it does not appear frota plaintiff's pétition 
that recovery is sought for any violation of the act to regulate com- 
merce, and the amount involved is not sufficient to confer jurisdiction 
upon this court of a cause of action arising under any other applicable 
law of Congress, the motion to remand must be sustained, and the ac- 
tion remanded to the state court from which it was removed. It is 
accordingly so ordered. 



J. I. CASE THRBSHING MACH. CO. v. EOAD IMPROVEMENT DIST. NO. 
3 OF PULASKI COUNTT, ARK. 

(District Court, E. D. Arkansas, W. D. January 27, 1914.) 

1. Courts (§ 312*) — United States Courts— Jurisdiction Dépendent on 

CiTIZENSHIP — ASSIGNMENT DE NOVATION. 

A contracter for the building of a road under a eontract with défend- 
ant, which provided that 10 per cent, of the eontract priée should be re- 
tained untll completion and acceptance of the work, asslgned the sum 
80 retained to a créditer to whom the contracter was indebted in an 
amount exceeding such 10 per cent. Défendant in writing consented to 
such assignment, and agreed to pay the assignée such part of the 10 
per cent, so retained as might be due upon final settlement with the 
contractor after the completion of the work up to the amount due to 

*For other casea see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



J. I. CASE THEESHING M. CO. V. BOAD IMPROVEMENT DI8T.NO. 3 367 

the assignée from the contracter. Eeld that, In determlning the juris- 
diction of a TJnited States court over an action by the assignée against 
défendant on tlie ground of diverse citizensliip, ttie citizenship of tlie eon- 
tractor was immaterlal, and the complaint was not demurrable for fail- 
ure to allège that she was a citizen of a state other than that of the 
défendant, since the action was not npon an assigned chose In action, 
but was on a novation by whieh défendant was exonerated from liabllity 
to the contractor and became directly liable to the assignée. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 865-875; Dec. 
Dig. § 312.*] 

2. Notation (§ 1*) — Natube and Requisites. 

A "novation" is the substitution by mutual agreement of one debtor or 
one créditer for another, whereby the old debt is extingulshed, or the 
substitution of a new debt or obligation for an existing one which is 
to be extinguished, and its requisites are a valid prior obligation to be 
dlsplaced, the consent of ail parties to the substitution, a sufficient con- 
sidération, the extlnguishment of the old obligation, and the création of 
a valid new one. 

[Ed. Note. — For other cases, see Novation, Cent. Dig. § 1; Dec. Dig. 
«1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4848-4851; 
vol. 8, p. 7733.] 

At Law. Action by the J. I. Case Threshing Machine Company 
against Road Improvement District No. 3 of Pulaski County, Ark. 
On demurrer to the jurisdiction of the court. Demurrer overruled. 

The complaint, in so far as it is necessary to set It eut for the purpose of 
understanding the jurisdlctional questions Involved, states that the plaintiff 
Is a corporation existing under the laws of the state of Wlsconsin, and the 
défendant is a corporation created by the state of Arkansas, havlng Its domi- 
cile within the jurisdiction of this court; that the défendant and one Mary 
V. Wlegel, the latter doing business under the firm name of Pulaski Stone 
Company, entered Into a contract whereby Mrs. Wlegel was to build a cer- 
tain road for the défendant ; that the payments were to be made by the de- 
fendant to her on estimâtes of the engineer in charge as the work progressed ; 
that 10 per cent, was to be retalned untll the contract was completed and ac- 
cepted by the défendant, whereupon that sum was to be paid ; that she 
performed the work, which amounted to $32,561.40, of wlilch 90 per cent, bas 
been paid, and 10 per cent., amounting to $3,256.14, is still unpaid ; that while 
the work was being performed by Mrs. Wiegel, she belng Indebted to the plain- 
tiff in the sum of $3,800, as evldenced by her note, assigned to it ail of the 
10 per cent, retalned estimâtes to the extent of $3,800 and the interest on the 
note; that upon présentation of this assignment to the défendant it consenfed 
in writing thereto and agreed to pay the same to the plalntifC. This agree- 
ment is as lollows: 

"We Eereby consent to the within assignment to the J. I. Case Threshing 
Machine Company by the Pulaski Stone Company and Mary V. Wiegel, and 
agrée to pay the said assignée such part of the 10 per cent, retalned by us 
in accordance with our contract with sald assignors as may be due upon 
final settlement with the said assignors after the completlon of the work 
called for by said contract up to the amount due upon tbe $3,800.00 note, with 
interest at the time of payment. 

"[Slgned] O. P. Kobinson, Président." 

The contract having been completed by Mrs. Wiegel, and accepted by the 
engineer, the plalntlfl: demanded payment of the 10 per cent, retalned sum, 
which was refused. 

The défendant demurs to the jurisdiction of the court on the ground that 
the complaint fails to allège that Mrs. Wiegel, plaintiff's assigner, was a citi- 
zen of a state other than that of the defeuduiit, and that she could hâve 
malntalned an action for this money in this court. 

"For other cases see same topic & § numeeb In Dec. & Am. Dlgs. 19ff7 to date, & Rep'r Indexes"' 
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J. A. Corner, of Little Rock, Ark., for plaintiff. 
Ratcliffe & Ratcliffe, of Little Rock, Ark., for défendant. 

TRIEBER, District Judge (after stating the facts as above). [1] 
It is conceded by counsel for the plaintiff that, if tliis action is merely 
upon an assigned chose in action, the failure of plaintiff to allège in 
its complaint that its assignor, Mrs. Wiegel, could hâve maintained the 
suit in this court would hâve been fatal ; but it is claimed that the de- 
fendant made an express promise to pay this sum of money to the plain- 
tiff, and that this action is upon that express promise, and for that rea- 
son the citizenship of Mrs. Wiegel is immaterial. 

If this is a new promise to pay to the plaintiff this spécifie money 
due from the défendant to Mrs. Wiegel, agreed to by ail the parties, 
it extinguished the liability of the défendant to Mrs. Wiegel, and creat- 
ed an obligation on the part of the défendant to the plaintiff. This is 
clearly a novation of the original indebtedness, and in such a case the 
jurisdiction of this court is controUed by the citizenship of the plaintiff 
and the défendant, regardless of that of Mrs. Wiegel. 

[2] "Novation" has been properly defîned as: 

"The substitution by mutual agreement of one dei)tor or of one créditer for 
another, whereby the old debt is extinguished, or the substitution of a new 
debt or obligation for an exlsting one which is to be extinguished. The req- 
uisites of a novation are : (1) A valid prior obligation to be displaced ; (2) the 
consent of ail the parties to the substitution ; (3) a sufBcient considération ; 
(4) the extinguishment of the old obligation, and (5) the création of a valid 
new one." In re Ransford, 194 Fed. 658, 662, 115 C. 0. A. 560, 564, and au- 
thorities there cited. 

In the instant case ail of thèse requisites exist. It is true that Mrs. 
Wiegel's indebtedness to the plaintiff has not been extinguished, and 
will not be until the défendant makes the payment, as the plaintiff has 
accepted the assignment from her as collatéral security only. But the 
défendant, when it accepted the order of Mrs. Wiegel, was exonerated 
from liability to her to the extent of the $3,800 and interest thereon, 
and, as it appears from the complaint that its liability is less than the 
indebtedness due plaintiff from Mrs. Wiegel, her claim is entirely ex- 
tinguished, and she cannot maintain an action for the recovery of the 
retained 10 per cent. The contract between the plaintiff and the de- 
fendant is a new contract between them; the considération for the 
pi-omise to pay plaintiff being the extinguishment of Mrs. Wiegel's 
claim to this retained 10 per cent. The agreement of the défendant to 
pay this money to the plaintiff was, in effect, an acceptance of an order 
on it, and from the moment of acceptance it became the primary debt- 
or, and Mrs. Wiegel only contingently liable in case of nonpayment by 
the défendant. Derby v. Sanford, 9 Cush. (Mass.) 263. 

In Superior City v. Ripley, 138 U. S. 93, 11 Sup. Ct. 288, 34 L. Ed. 
914, the facts were very much like those in this case. In that case the 
city had entered into a contract with S. K. Felton & Co. for the con- 
structiorr of a System of waterworks for the sum of $25,000 ; Felton 
& Co. built and completed the waterworks, which were accepted by the 
city and a part of the contract price paid. Felton & Co., being indebt- 
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ed CO plaintiffs Ripley and Brunson in the sum of $5,750, gave them an 
order \i?hich read as f oUows : 

"Upon final completion and acceptance of waterworks by the city of Su- 
perior, Nebraska, pay to the order of Ripley and Brunson $5,750.00, and charge 
same to contract prlce and on contract for érection of said waterworks. 

"S. K. Felton & Company. 
"To the Mayor and City CouncU of the City of Superior, Nebraska." 

This order was presented to the city council and accepted. . The ac- 
ceptance indorsed on the order was as f oUows : 

"The city of Superior, Nebraska, hereby accepts the withln wrltten order, 
provlded the waterworks are fully completed accordlng to plans and spéci- 
fications and are duly accepted by the city, and then, in that event, the city 
of Superior will withhold from the final payment of contract priée that may 
be due S. K. Felton & Company the amount of this acceptance or such part 
thereof as may be due said S. K. Felton & Company thereon, and will pay 
over such amount in city warrants to Ripley and Brunson in lieu of S. K. 
Felton & Company, such amount to be credited on said contract price for said 
water-works as if the same was paid to S. K. Felton & Company. 

"Dated Superior, Nebraska, Deeember 24, 1888. 

"By order of the City Council: 

"[Seal of the City.] C. E. Davis, City Clerk. 

"C. E. Adams, Mayor." 

The waterworks having been completed and accepted by the city, and 
the amount due S. K. Felton & Co. being in excess of the sum for 
which the order was drawn, Ripley and Brunson demanded payment, 
which was refused, and thereupon they instituted an action against the 
city in the fédéral court. The complaint failed to allège the citizenship 
of Felton & Co. On behalf of the city it was claimed that the court 
was without jurisdiction, as the complaint failed to show that Felton 
& Co., the drawers of the order, were citizens of a state other than 
that of the défendant; but this contention was overruled, the court 
saying : 

"This acceptance was a contract dlrectly between the city and the plaln- 
tlff below, upon which the city was Immedlately ehargeable as promlsor to 
the plaintifC. Nothlng is better settled in the law of commercial paper than 
that the acceptance of a draft to order in favor cl a certain payée consti- 
tutes a new contract between the accepter and such payée, and that the lat- 
ter may bring suit upon it without tracing tltle from the drawer. From the 
moment of acceptance the acceptor becomes the primary debtor, and the 
drawer is only contlngently llable in case of nonpayment by the acceptor." 

It will be noticed that the order was not an instrument negotiable 
under the law merchant, as the date when it was payable was not cer- 
tain, nor was the acceptance an unconditional one. It was practically 
the same as the order in the case at bar. 

In Ingersoll v. Coram, 211 U. S. 335, 361, 29 Sup. Ct. 92, 53 L. Ed. 
208, a similar question arose. In that case one Root had employed an 
attorney to attend to litigation, and a lien was claimed on the share re- 
covered for Root. Some of the property being in the state of Massa- 
chusetts, IngersoU's administratrix instituted a suit in the fédéral court 
of Massachusetts to subject Root's share to the lien of her intestate, 
making citizens of Massachusetts and of Montana parties défendant. 
Root, who was not made a party to the suit, being also a citizen of the 
state of Massachusetts, it was claimed that as she was seeking to en- 
210 F.— 24 
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force a right of Root against the administrator, arising under an équi- 
table assignment by Root to her intestate, she was suing to recover as 
assignée of a chose in action upon which the assigner could net sue, 
there being no diversity of citizenship between him and some of the 
other défendants ; but this contention was by the court overruled and 
the jurisdiction of the court maintained. 

To the same effect are American Color Type Co. v. Continental Co., 
188 U. S. 104, 23 Sup. Ct. 265, 47 L. Ed. 404; City of Seymour v. 
Farmers' I.oan & Trust Co., 128 Fed. 907, 63 C. C. A. 633 ; H. G. Hol- 
loway & Bro. v. White-Dunham Shoe Co., 151 Fed. 216, 80 C. C. A. 
568, 10 L. R. A. (N. S.) 704; Peacock v. Thaggard (C. C.) 128 Fed. 
1005, 1009. 

InCastle v. Persons, 117 Fed. 835, 838, 844, 54 C. C. A. 133, 136, 
142, it was held by the Circuit Court of Appeals for this circuit that 
even a verbal request is sufficient, when accepted, to constitute a nova- 
tion. The court said : 

"We see no différence between a verbal order or request and a wrltten order 
or request, there belng no law requiring either to be In writing. Neither need 
the acceptance be in writing. If the défendant in error owed Thomas Per- 
sons, and Thomas Persons requested hlm to pay the debt to Maria Persons, 
and he, upon such request, promised to pay It to Maria Persons, thereby ex- 
tingulshing hls debt to Thomas Persons, Maria Persons could sue and re- 
cover upon the promise, and, If this could be done, then ail control over the 
chose in action would be In Maria Persons. She had complète power to re- 
duce it to possession." 

In that case Judge Sanborn, in a concurring opinion, said : 

"If a créditer orally directs his debtor to pay his debt to a third party, and 
the debtor verbally agrées with the third party to do so, the latter is substi- 
tuted for the first party as his credltor, the first party is estopped from col- 
lectlng the debt, the debtor is released from paying to hlm, and is legally bound 
to pay it to the third party. A complète novation and assignment hâve been 
effected." 

As this is an action upon an express promise of the défendant to pay 
to the plaintiff the retained money due on the contract to Mrs. Wiegel, 
and the requisite diversity of citizenship of the plaintifï and défendant 
exists, the demurrer to the jurisdiction is overruled. 



In re CHEATHAM. 
(District Court. W. D. Kentucky. January 19, 1914.) 

1. Bankbuptct (§ 400*) — Exemptions — Setting Apabt. 

(Jenerally a trustée in bankruptcy can only allot to the bankrupt the 
property exempt under the state law, and thereafter neither the trustée 
nor the bankruptcy court has any further authority over it, and creditors 
• having lawful liens thereon must enforce them in the state courts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. S« 670-675 : Dec 
Dlg. § 400.*] 

2. Bankruptcy (§ 400*) — Exemptions — Setting Apart. 

The action of the trustée in bankruptcy, in allottlng to the bankrupt 
the property exempt under the state law, niay be exeepted to, and the 

•For other cases see same topio & § ktjuber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer, 
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proprlety of hls action, either as to whether the exemption was lawful 
or whether too much or toc Uttle was set apart, may be finally deter- 
mined by the bankruptcy courts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 670-675 ; Dec. 
Dlg. § 400.*] 

3. Bankeuptct (§ 400*) — Sales of Pbopebtt — Setting Asidb. 

Where It appeared that confusion resulted on a sale by a trustée In 
bankruptcy from the acceptance of one bid and the subséquent accept- 
ance of another, and possiWy even more confusion from the advertise- 
ment indicating an intention under certain conditions to sell the home- 
stead, the référée dld not err In setting aslde the sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dlg. § 400.*] 

4. Bankkuptct (§ 400*) — Exemptions— Setting Apaet. 

Under Ky. St § 1702, providing that there shall be exempt from sale for 
the debts of the owner so much land, includlng the dwelling house and ap- 
purtenances owned by the debtor, as shall not exceed in value $1,000, 
section 1703 providing that, before a sale under exécution, attachment, or 
judgment of land occupied as a homestead, the offlcer shall cause such 
part thereof which may be selected by the debtor, as shall not exceed in 
value $1,000, to be valued under oath and set apart to the debtor, and 
section 1705 providing that, where real estate levled on, or sought to be 
subjected to the payment of any debt, or liabillty, is of greater value 
than $1,000, and not divisible without great diminution of its value, it 
shall be sold and $1,000 of the proceeds paid to the debtor to enable hlm 
to purchase another homestead, a référée in bankruptcy had no power to 
order the sale as a whole of over 180 acres of land, in which the bank- 
rupt had a homestead exemption, on the ground that to lay off a home- 
stead in kind would materially impair the vendible value of the land. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675 ; Dec. 
Dig. § 400.*] 

In Bankruptcy. Proceeding in the matter of Joe K. Cheatham, bank- 
rupt. On pétitions for a review of orders of the référée setting aside 
a sale by the trustée and ordering a resale. Order setting aside sale 
affirmed, and case remanded, with directions. 

W. C. McChord, of Springfield, Ky., for creditors. 
S. A. Russell, of Lebanon, Ky., for bankrupt. 

EVANS, District Judge. This case cornes before us upon two péti- 
tions for a review by the court : First, of an order of the référée enter- 
ed on December 13, 1913, setting aside the sale made by the trustée on 
November 22, 1913, to Mrs. Zadia Cheatham, wife of the bankrupt, of 
I6OV2 acres of land scheduled by him, and ordering the trustée again 
to sell not only the 1 601/2 acres but also 28 acres which had been set 
apart by the trustée to the bankrupt as a homestead ; and, second, for 
the review by the court of the order of the référée made and entered 
on said date in efifect setting aside and vacating the action of the trustée 
and the appraisers in the allotment to the bankrupt of the 28 acres. 
We will dispose of both pétitions in this opinion. 

The chiel source of the troubles which bave arisen has been the at- 
tempt to sell that part of the lands which was allotted by the trustée 
to the bankrupt as a homestead, and which is exempt from his debts 
under the law of Kentucky. Section 1702 of the Kentucky Statutes, 

•For other cases see same topic U § nuueeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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among other things, provides that there shall be exempt from sale for 
the debts of the owner so much of the land, including the dwelling 
house and appurtenances owned by the debtor, as shall not exceed in 
value $1,000; and section 1703 provides that the officer who is to sell 
the land of the bankrupt for the payment of any debt shall cause such 
part of the land, which may be selected by the défendant not to exceed 
in value $1,000, to be valued under oath and set apart to him. 

The bankrupt in due form set up his claim to what is usually and 
compendiously called his homestead exemption in the lands described 
in his schedules in this proceeding. The trustée, with the assistance 
of three appraisers duly sworn, allotted and set apart to the bankrupt 
28 acres of the land ; the dwelling house being upon the land thus al- 
lotted. After this was done, 1601/2 acres of the land remained to be 
sold. Instead of limiting his sale to the lôOi/g acres, the trustée, doubt- 
less in accordance with the ref eree's order, in his advertisement stated 
that: 

"Said property will be offered in two tracts and as a whole after flrst lay- 
ing off the homestead of $1,000 in value, including the house and appurte- 
nances, and, If the property does not bring a sufflcient amount to pay the lien 
debts, it will then be offered in two tracts, and then as a whole, including 
the homestead, and sold in the manner so as to realize the most money." 

This advertisement fixed the date of the sale on November 22, 1913. 
On the day before, namely, on the 21st of November, the homestead 
had been set apart to the bankrupt by the trustée and the appraisers. 

[1,2] Since the Suprême Court decided the case of Lockwood v. 
Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, there 
has been no doubt that a sale of a homestead by a trustée is rarely war- 
ranted. Generally speaking, ail the trustée can do is to allot to the 
bankrupt the projperty exempt under the state law. Of course the ac- 
tion of the trustée in doing this may be excepted to, and the propriety 
of his action, either as to whether the exemption was lawful or wheth- 
er too much or too little of the property of the bankrupt had been set 
apart, is open to final détermination by the bankruptcy courts; but, 
after the property is set apart as exempt, neither the trustée nor the 
bankruptcy court has any further authority over it. So that hère, 
while any controversy respecting the right to the homestead or as to 
whether too much or too little land was set apart as being worth more 
or less than $1,000 may be settled in this proceeding, in no event could 
the trustée sell the homestead unless in the one contingency provided 
for by section 1705 of the Kentucky Statutes, which will presently be 
considered. If certain creditors, as claimed, hâve a lawful lien upon 
the land to be allotted to the bankrupt as a homestead, they must en- 
force that lien, if enforceable at ail, in the state court having jurisdic- 
tion ; and the latter part of the opinion in Lockwood v. Exchange Bank, 
above cited, points out the right, under appropriate conditions, to de- 
lay the bankrupt's discharge for a reasonable time. So that, if the 
160% acres does not bring enough to pay the secured creditors, the 
homestead may be open to their assertion of a lien thereon in a state 
court. 
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[3, 4] Should the sale of the I6OV2 acres hâve been set aside by the 
référée ? is one of the questions to be considered. The court has very 
carefully examined this phase of the case, and as it appears to be clear- 
ly shown that confusion resulted from accepting at fîrst the bid of 
$20 per acre therefor made by Tobin and afterwards accepting another 
bid from the bankrupt's wife, and as there was possibly even more 
confusion resuUing from the advertisement of the trustee's purpose, 
under certain conditions, to sell the homestead, we hâve concluded that 
those parts of the order of the référée which set aside the sale of the 
1601/2 acres made on November 22, 1913, should be affirmed, and it will 
be so ordered. But those parts of the referee's order of December 13, 

1913, which direct "the trustée to resell this property on January 17, 

1914, as a whole, it appearing that to lay off a homestead in kind would 
materially impair the vendible value of the land" being beyond his 
power, should be reversed and set aside, and any order for a sale of 
the bankrupt's lands must altogether omit any provision for the sale 
of any part of the homestead as the same may be finally allotted and as- 
signed to the bankrupt. 

2. It remains to be considered whether the referee's order, which 
set aside the allotment to the bankrupt of the 28 acres as a homestead, 
was erroneous. In reaching his conclusion, the référée did not act 
upon the idea that the testimony showed that the 28 acres exceeded in 
value the sum of $1,000, but he put his ruling upon the sole ground, 
as we hâve seen, that it appeared that to lay ofï a homestead in kind 
would materially impair the vendible value of the land. 

Counsel for the opposing interests contends that the referee's order 
should be upheld under section 1705 of the Kentucky Statutes, which 
is in this language : 

"Where the défendant in the exécution, attachment or action owns real 
estate which is levied on or sought to he subjected to the payment of any 
debt or liability, and the same, in the opinion of the appraisers, is of greater 
value than one thousand dollars, and not divisible without great diminution 
of its value, then the same shall be sold under the exécution, attachment or 
judgment, and one thousand dollars, of tbe money arising from the sale shall 
be paid to the défendant to enable him to purchase another homestead. But 
there shall be no sale if the land, when ofCered, does not brlng more than one 
thousand dollars." 

And counsel cites Sansberry v. Simms, 79 Ky. 527, and Warren's 
Adm'r v. Warren, 126 Ky. 692, 104 S. W. 754, 1199. We hâve ex- 
amined both of thèse cases and find that in each the property consisted 
of a house and lot. In neither case was the property divisible ; its very 
nature precluding such treatment of it. We do not, therefore, find 
anything helpful in either of the cases just named, but in DuiiE v. Duff, 
145 Ky. 376, 140 S. W. 540, the Court of Appeals dealt with a case 
where the property involved was 177 acres of land. After setting forth 
in hsec verba section 1705 of the Kentucky Statutes, as we bave copied 
it above, the court, noting that exceptions had been filed to the allot- 
ment of the homestead upon the ground that to allot the homestead in 
the way the appraisers had done would depreciate the value of the 
land, said: 
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^ "It wlll be obsen'ed that the statute does not allow a sale of the property 
unless It is 'not divisible without great diminution of its value.' The statute 
whicli gives the homestead right was so framed for the reason that the hoine- 
stead is the home of the family, and it was intended that the home sbould 
not be broken up unless necessary to prevent great loss. The law favors the 
partition of land rather than its sale for a division of the proceeds, and 
there are peculiar reasons why this nile should be applied to the home of a 
widow and infant children. The proof shovi^s the land is worth $1,500 or 
$2,000, and no partieular facts appear requiring a sale. If a sale may be 
ordered of a tract of 177 acres of land when the improvements are worth 
only $300, then it is hard to imagine a case where the wholé tract may not 
be sold, and the widow required to take $1,000 in money instead of the home- 
stead which the law gives her. On the face of the record, we see no objec- 
tion to the division wliich the eommissioners made. The two tracts are left 
in good shape, and the adult heirs will be entitled to their Interest in the 
honiestead at the termination of the partieular estate of the widow and in- 
fant child." 

It will be seen f rom reading the opinion that that case, except that 
the husband was dead, very closely resembled the one before us, and 
we hâve concluded that the référée was in error in setting aside the 
allotment of the homestead upon the grounds stated by him in his or- 
der. We think the Dufif Case is conclusive of this one, and that the 
right of sélection given the debtor by section 1702 ought not to be de- 
stroyed by any construction of section 1705, unless in cases where the 
stress is much stronger than it is in this instance. But, as a wrong rea- 
son may not make erroneous an order which is sustainable upon other 
grounds, we proceed to consider whether the allotment was improper 
upon any reason apparent in the record. Certainly the testimony is 
conflicting on the question of the value of the 28 acres, and it is not al- 
together clear upon which side the prépondérance rests. It may be 
that further testimony will be helpful, and as the référée does not seem 
to hâve considered this phase of the matter at ail, notwithstanding his 
better opportunities for knowing the witnesses, we hâve concluded, 
pending the pétition for a review of the orders respecting the allotment 
of the homestead, to remand the case to the référée, with directions 
to consider the testimony bearing on the value of the 28 acres, and al- 
80 to hear any further testimony offered by either side on that subject. 
Whether his conclusions be one way or the other, his report, with any 
new évidence heard, will enable us to détermine the questions remain- 
ing to be disposed of under the pending pétition. If the 28 acres be 
found not to exceed $1,000 in value, there will be no difïiculty in pass- 
ing on the pétition for a review. If, however, its value is found to ex- 
ceed $1,000, it may be that the acreage can be reduced sufficiently by 
taking off the number of acres requisite to that end along the southern 
line of the 28 acres as shown on the plat. 

An order will be entered in accordance with this opinion. 
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VESTAL V. DUCKTOWN SULPHUR, COPPER & lEON CO., Limited. 

(District Court, E. D. Tennessee, S. D. December 9, 1911.) 

No. 1098. 

1. Removal of Causes (§ 86*) — Citizenship or Paeties — SireFiciENCT op Aveb- 

MENT — Corporation. 

The averinent in a pétition for removal that a défendant corporation is 
a résident of a given state, domestic or foreign, Is équivalent to an aver- 
ment that It is a corporation under the laws of that state and a citizen 
thereof, within the meaning of the statutes relating to the jurisdiction of 
the fédéral courts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179 ; Dec. Dig. § 86.*] 

2. Removal of Causes (§ 86*) — Divehsitt of Citizenship — How Shown. 

To render a cause removable on the ground of diversity of citizenship, 
it Is not essential that sucU diversity be speciflcally alleged in the plead- 
Ings, or, if alleged, that it should be in the language of the statute ; but it 
Is sufticient if facts from which such diversity follows as a légal conclu- 
sion appear from the record. 

[Ed. Note. — Por other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179 ; Dec. Dig. § 86.*] 

3. Removal of Causes (§ 107*) — Pétition fob Removal — Amendment. 

Where a pétition for removal contains a gênerai statement of jurisdic- 
tional facts, but In an informai vray, an amendment may be allowed to 
make the allégations of such facts spécifie. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234; Dec. Dig. § 107.*] 

4. Courts (§ 272*) — Jubisdiction of Fédéral Courts — Suit Against Alien. 

A suit in a fédéral court by a citizen of a state against an alien défend- 
ant may be brought and maintained in any district in which service can be 
had on the alien défendant. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 811; Dec. Dig. § 
272.*] 

At Law. Action by J. H. Vestal against the Ducktown Sulphur, 
Copper & Iron Company, Limited. On motion to remand to state 
court. Denied. 

This suit was commeneed in the Circuit Court of Polk County, Tennessee, 
by the iasuance of a summons requiring the défendant, "a mining corporation," 
to appear and ansv?er the plaintiff In an action of damages for injury to prop- 
erty in the sum of $7,500.00. The défendant seasonably flled in the State 
court its pétition for the removal of the case to this court, in which, after mak- 
ing proper averments as to the jurisdictional amount involved, it further al- 
leged "that at the time of the institution of this suit and ever since that time 
it was, and stUl is, a nonresident of the State of Tennessee and a résident of 
the United Kingdom of Great Britain and Ireland, and of no other State," 
and "that the plaintiff herein was at the time of the Institution of this suit, 
and still is, a citizen of the State of Georgia and of no other State." An or- 
der of removal having been made by the State court and a transcrlpt of the 
record flled In this court, the plaintiff moved to remand the cause to the State 
court, because, Ist, the necessary diversity of citizenship of the parties was 
not shown to exlst ; and, 2nd, neither of the parties was shown to be a citizen 
or résident of the Eastern District of Tennessee. The défendant thereupon 
moved for leave to ameud its pétition for removal so as to speciflcally allège 
that it was a corporation created and existing under the laws of Great Britain 
and Ireland, and a citizen thereof. 

*Por other cases see same topic fi 5 huiieee in Dec. ô Am. Digs. 190T to date, & Rep'r Indexes 
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Mayfield & Mayfield, of Cleveland, Tenn., and J. B. Sizer, of Chat- 
tanooga, Tenn., for plaintiff. 

W. B. Miller, of Chattanooga, Tenn., for défendant. 

SANFORD, District Judge. [1,2] 1. The sole ground_ upon 
which the défendant bases the right of removal is that this suit pré- 
sents a controversy between the plaintiff, a citizen of the State of 
Georgia, and the défendant corporation, a citizen of Great Britain and 
Ireland, which is reinovable to the Fédéral Court by the défendant, 
being a non-resident of Tennessee, under sections 1 and 2 of the Act 
of March 3, 1875, c. 137, 18 Stat. 470, as amended by the Act of 
August 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 
508). 

The theory of the first ground of the motion to remand is that while 
the pétition for removal averred that the défendant is and was a non- 
resident of Tennessee and a résident of Great Britain and Ireland and 
of no other State, it did not aver that the défendant is and was a cit- 
izen of Great Britain and Ireland. In support of this contention the 
plaintiff relies upon the gênerai ruie that citizenship is not the same 
as résidence, and that where Fédéral jurisdiction dépends upon the 
citizenship of the parties, their citizenship and not their résidence, 
must be distinctly shown by the record. Robertson v. Cease, 97 U. 
S. 647, 24 L. Ed. 1057, and other cases. Upon examining thèse cases, 
however, it appears that this ruIe bas only been stated in cases in- 
volving the citizenship of natural persons, which may clearly, in many 
instances, be différent from their résidence. In the présent case, how- 
ever, it appears from the original summons that the défendant is a 
corporation. And the question is thus directly presented as to whether 
or not the averment in a pétition for removal that a défendant cor- 
poration is a résident of a given State, domestic or foreign, is équiva- 
lent to an averment that it is a corporation under the laws of that State 
and a citizen thereof within the meaning of the statutes relating to the 
jurisdiction of the Fédéral courts. There appears to be no direct au- 
thority upon this précise question. As said, however, in Shaw v. Quin- 
cy Co., 145 U. S. 444, 450, 12 Sup. Ct. 935, 937 (36 L. Ed. 768), the 
doctrine has been often re-afïirmed by the Suprême Court "that the 
légal existence, the home, the domicile, the habitat, the résidence, the 
citizenship of the corporation can only be in the State by which it was 
created, although it may do business in other States whose laws permit 
it." While this rule has only been applied to the extent of holding 
that the résidence of a corporation necessarily follows its citizenship, 
that is, that it is by necessary inference of law, a résident of the State 
under whose laws it is created, it appears to follow conversely, that 
an averment that a corporation is a résident of a certain State neces- 
sarily implies, as a conclusive inference of law, that it is a corporation 
created and existing under the laws of that State, or, as it is termed, 
a citizen of that State, since otherwise it would Jae impossible for it, 
under the doctrine repeatedly recognized by the Suprême Court, to 
be a résident of that State. I therefore conclude that under the whole 
record, including the summons and the averment of the pétition for 
removal, as it appears that the défendant is and was a corporation. 
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which is and was a non-resident of Tennessee and a résident of Great 
Britain and Ireland and of no other State, it necessarily follows, as a 
conclusion of law, that it is and was a corporation created and exist- 
ing under the laws of Great Britain and Ireland and a citizen thereof 
within the meaning of the jurisdictional Statutes in question. It is 
true that in cases where Fédéral jurisdiction dépends upon diversity 
of citizenship this fact must distinctly appear. However, it is not es- 
sential that such diversity of citizenship be averred in the pleadings 
if it otherwise affirmatively appear in the formai record. Robertson 
V. Cease, 97 U. S. 646, 24 L. Ed. 1057; Grâce v. Ins. Co., 109 U. S. 
278, 3 Sup. Ct. 207, 27 L. Ed. 932. And further it is not necessary 
that the diversity of citizenship be alleged in the language of the Stat- 
ute, provided the facts appear from which diversity of citizenship fol- 
lows as a légal conclusion. Anderson v. Watt, 138 U. S. 694, U Sup. 
Ct. 449, 34 h. Ed. 1078. _ 

I am therefore of oî)inion that the first ground of the motion to 
remand is not well taken. 

[3] 2. And while for the reasons above stated I am of opinion that 
the citizenship of the défendant as an alien corporation sufficiently ap- 
peared from the record, I, nevertheless, think it proper to allow the 
pétition for removal to be amended so as to specifically aver that the 
défendant is and was a corporation created and existing under the 
laws of Great Britain and Ireland and a citizen thereof, as prayed 
by the défendant; such amendment being permissible by analogy to 
the gênerai rule that where a pétition for removal contains a gênerai 
statement of jurisdictional facts, but in an informai way, an amend- 
ment may be allowed so as to make sufficient spécifie allégations es- 
tablishing the same jurisdictional facts. Ayres v. Watson, 113 U. S. 
595, 5 Sup. Ct. 641, 28 L. Ed. 1093 ; Robertson v. Ins. Co. (C. C.) 
68 Fed. 173 ; Johnson v. Mfg. Co. (C. C.) 76 Fed. 616. 

[4] 3. The second ground of the motion to remand is that it does 
not appear that either the plaintiff or the défendant is a citizen or rési- 
dent of the Eastern District of Tennessee. This ground of the mo- 
tion is apparently based upon the theory that there would hâve been 
no jurisdiction of this controversy as an original suit unless either 
the plaintiff or défendant resided in the Eastern District of Tennessee, 
and that hence the cause was not removable to this court by analogy to 
the rule stated in cases of controversies between citizens of différent 
States in Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264. The condition précèdent for the application of the rule of the 
Wisner case is, however, iacking in the présent case, since the provi- 
sions of the Act of March 3, 1875, c. 137, as amended by the Act of 
Augnst 3, 1888, c. 866, that no civil suit shall be brought in the Cir- 
cuit Courts of the United States against any person in any other dis- 
trict than that whereof he is an inhabitant, and that whére the juris- 
diction is founded only upon the fact that the action is between citi- 
zens of différent states, the suit shall be brought only in the district 
of the résidence of either the plaintiff or the défendant, hâve no ap- 
plication to a suit by a citizen of a State against an alien défendant; 
but such suits may be brought and maintained in any Circuit Court of 
the United States in which service can be had upon the alien défend- 
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ant. In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211 ; 
Barrow Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 
L. Ed. 964; Ladew v. Tenn. Copper Co. (C. C.) 179 Fed. 245, 253. 

4. An order will accordingly be entered granting the defendant's mo- 
tion to amend the pétition for removal as prayed, and overruling the 
plaintiff's motion to remand the cause to the State court 



UNITED STATES ex rel. F. ZIMMERMAN & 00. r. OREGON-WASHING- 
TON R. & NAVIGATION 00. et al. 

(District Court, D. Oregon. December 8, 1913.) 

No. 6197. 

1. Intoxicating Liquoes (§ 14*) — State Régulations or Shipment — Consti- 

TUTIONALITY OF STATU.TE. 

Sess. Laws Idaho 1909, p. 9, whlch malîes it a crime, Inter alia, for any 
person or corporation within the state to accept for shipment or trans- 
port any intoxicatlng liquor to any person, club, corporation, etc.. In any 
prohibition district or place in the state, except for certain specifled pur- 
poses, although construed as Its language warrants to mabe unlawful such 
shlpments, even when the liquor Is Intended for the personal use of the 
consignée, Is not unconstitutional, but a valid exercise of the police powers 
of the state. 

[Ed. Note. — For other cases, see Intoxicatlng Llquors, Cent. Dlg. § 16; 
Dec. Dig. § 14.*] 

2. Commerce (§ 61*) — Interstate Teaffic in Intoxicating LiQxroBS — Consti- 

TUTIONALITY OF STATUTE. 

The Webb-Kenyon Act of March 1, 1913, c. 90, 37 Stat. 699, whlch pro- 
hiblts the shipment or transportatlon of intoxicatlng llquors from one 
state Into another when such liquor is intended to be recel ved, possessed, 
sold, or in any manner used in violation of any law of such state, is not 
80 clearly unconstitutional as to justlfy its being so declared by a fédéral 
court of original jurisdlction. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 81-84, 89; 
Dec. Dig. § 61.*] 

3. Commerce (§ 61*) — Interstate Thajtic in Intoxicating Liquobs — Right 

OF Carrier to Refuse Shipments. 

Under such statute, where the law of a state prohiblts the transporta- 
tlon of liquor into a prohibition district within the state, an Interstate car- 
rier may lawfully refuse to accept llquors for shipment from points in 
other States to points within such a prohibition district. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 81-84, 89 ; Dec. 
Dig. § 61.*] 

At Law. Pétition of F. Zimmerman & Co. against the Oregon- 
Washington Railroad & Navigation Company and others for writ of 
mandamus. Writ denied. 

Snow & McCamant, Geo. B. Guthrie, and Zera Snow, ail of Port- 
land, Or., for petitioner. 

A. C. Spencer and E. L. McCIure, both of Portland, Or., for re- 
spondents. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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BEAN, District Judge. This is a pétition for a writ o£ mandamus 
requiring the défendant railway companies to accept for transporta- 
tion and to transport from Portland, Or., to Heyburn, in the state of 
Idaho, a gallon of whisky consigned to and intended for the personal 
use of one Charles Holsten. 

Heyburn is within a prohibition district in Idaho, and by the laws 
of that State (Session Laws 1909, p. 9) it is made a crime for any per- 
son, either directly or by any device or subterfuge, to sell, furnish, de- 
liver, give away or otherwise dispose of intoxicating liquor of any 
kind in any prohibition district, except for certain specified purposes 
net material hère. And it is also made a crime for any person, firm, 
corporation, society, or club within the state to accept for shipment, 
transportation or delivery, or to ship, transport, or deliver any intoxi- 
cating liquors to any person, firm, corporation, society, or club in any 
prohibition district in the state, or to any point or place in the state 
where the sale of intoxicating liquors is prohibited, except for certain 
specified purposes (médicinal, mechanical, manufacturing, and scien- 
tific, or wine for sacramental purposes), or as permitted by the In- 
terstate Commerce Laws of the United States. The récent act of Con- 
gress, known as the Webb-Kenyon Act, chapter 90, 37 Statutes at 
Large, 699, prohibits the shipment or transportaion in any manner, or 
by any means whatever, ■ of intoxicating liquor of any kind from one 
state into another, which liquor is intended by any person interested 
therein to be received, possessed, sold, or in any manner used, either in 
the original package or otherwise, in violation of any law of such state. 

In obédience to and in conformity with the act of Congress and the 
laws of Idaho, the défendant companies hâve promulgated a rule to 
the effect that shipments of intoxicating liquor from points outside of 
the state of Idaho to points within a prohibition unit of such state shall 
be governed by the same rules as purely intrastate shipments, and 
therefore refused to accept the shipment in question. The point for 
décision is whether the régulation referred to is valid. The conten- 
tions of the petitioner are: (1) That the law of Idaho does not pro- 
hibit intrastate shipments of intoxicating liquors into dry territory 
for the Personal use of the consignée ; (2) that if it does, it is to that 
extent invalid because an unwarranted interférence with the liberty 
and property of a citizen ; and (3) that the act of Congress known as 
the Webb-Kenyon law is unconstitutional because it conféra on a state 
the right to regulate and control interstate commerce. 

[1] The language of the Idaho statute is manifestly broad enough 
to make unlawful ail intrastate shipments of intoxicating liquors (ex- 
cept certain shipments not material hère), although intended for the 
Personal use of the consignée. And in my judgment it should be so 
treated and considered by a nisi prius court sitting in another juris- 
diction until it is otherwise interpreted by the courts of Idaho, and es- 
pecially in a case where it is sought by mandamus to compel a de- 
fendant to violate the terms of the statute. Nor am I prepared at this 
time to say that such a provision is unconstitutional. The Suprême 
Court of the United States held, in Mugler v. Kansas, 123 U. S. 662, 
8 Sup. Ct. 273, 31 L. Ed. 205, that a state might lawfully prohibit the 
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manufacture of intoxicating liquors for the personal use of the manu- 
facturer, if in the judgment of the lawmaking power such manufacture 
would tend to cripple or defeat the effort to guard the community 
against the evils arising from the excessive use of such liquors, and 
that the courts should not, upon their views of what is best and safest 
for the community, disregard the législative détermination of that ques- 
tion. 

If, for the reason stated, a state may lawfully prohibit the manufac- 
ture of intoxicating liquors for the personal use of the manufacturer, 
why may it not for the same reason lawfully prohibit the transporta- 
tion thereof for the individual use of the consignée? The question in 
either case would seem to be one of public policy, the détermination 
of which belongs to the lawmaking power and not the courts. I, there- 
fore, assume for the purposes of this case that the laws of Idaho pro- 
hibit the intrastate shipment of intoxicating liquors into dry territory 
for the individual use of the consignée, and that such législation is 
valid. 

[2, 3] The constitutionality of the Webb-Kenyon law was much dis- 
cussed during its considération by the législative and executive depart- 
ments of the government, and lawyers of eminent ability differed in 
regard thereto. Since its passage it has been the subject of judicial 
considération in a few cases. It has been held unconstitutional by a 
nisi prius court in lowa, and possibly has been so regarded by Judge 
Willard, United States District Judge for the District of Minnesota. 
The only court of last resort which has passed on the question to my 
knowledge is the Suprême Court of Delaware, which, in an able and 
exhaustive opinion, held the law to be constitutional and valid. State 
v. Grier (Del. Gen. Sess.) 88 Atl. 579. 

The authorities bearing on the question are cited, referred to, and 
commented upon at length by the learned Chief Justice, and I can 
add nothing of value to the discussion. The question can be fînally 
determined only by the Suprême Court of the United States, and until 
that court has passed upon it I conceive it to be the duty of courts of 
original jurisdiction, in view of the contrariety of opinion, to treat the 
législation as valid, for, as said by Chief Justice Marshall, in Fletcher 
V. Peck, 6 Cranch. 87, 3 L. Ed. 162 : 

"The question whether a law be void for its repugnancy to the Constitu- 
tion is, at ail times, a question of much dellcaey, which ought seldom, if ever, 
to be decided in the affirmative in a doubtful case. * * * It is not on sllght 
implication and vague conjecture tliat the Législature is to be pronounced to 
hâve transcended its powers, and its acts to he considered as void. The op- 
position between the Constitution and the law shonld be such that the judge 
feels a clear and strong conviction of their Incompatibility with each other." 

I may add that it is difficult for me to distinguish in principle the 
législation now under considération from the act of Congress of Au- 
gust 8, 1890, making Interstate shipments of liquor upon their arrivai 
in a State subject to the opération and effect of the laws of such state 
or locality, to the same extent as though such liquors had been produced 
in such state, and which was challenged on the grounds now urged 
against the Webb-Kenyon law, but held valid by the Suprême Court. 
In re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 U. Ed. 572. 
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In any event, the law is not so clearly unconstitutional as to justify 
this court in compelling the défendants to violate it. 
The writ is therefore denied, and the pétition dismissed. 



In re SOUTHERN HARDWARE & SUPPLY 00. 

(District Court, S. D. Alabama, S. D. December 5, 1913.) 

No. 1,177. 

1. Bankbuptct (§ 191») — Liens— Statutobt Lien foe Rent. 

Where, under the statutes of the state as construed by its courts, a 
landlord is given a lien on the property of the tenant on the premises, 
superior to ail other liens except those for taxes, whlch attaches from 
the commencement of the tenancy and for the whole rent for the entire 
term, such lien may be enforced against the trustée in bankruptcy of the 
tenant for rent accruing after the adjudication and to the end of the 
term and attaches to the proceeds of the property sold by the trustée, al- 
though under an order of court making no provision therefor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 286, 287, 
290, 351 ; Dec. Dlg. § 191.*] 

2. Bankbuptct (§ 191*) — Liens— Statutobt Lien eob Rent. 

An agreement for the extension of a lease "for an additional term 
• * * to commence at the expiration o£ said présent lease" is not one 
for an extension of the term of the existing lease, but one for another 
term, and there can be no lien for rent thereunder, where the tenant is 
adjudicated a bankrupt and his property on the premises is sold before 
the expiration of the term of the first lease. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286, 287, 
290, 351 ; Dec. Dig. § 191.*] 

In the matter of the Southern Hardware & Supply Company, bank- 
rupt. On review of order of référée denying tlie daim of the land- 
lord to a lien for rent. Reversed. 

Sullivan. & Stallworth, of Mobile, Ala., for petitioner McGill In- 
stitute. 

R. H. & R. M. Smith, of Mobile, Ala.. for trustée. 

TOULMIN, District Judge. After a careful considération of the 
able and exhaustive opinion of the référée, and a like considération of 
the thorough and able argument of the attorney for the trustée in sup- 
port of the opinion and finding of the référée, I am constrained to dif- 
fer with the référée in the conclusion reached by him, and in the de- 
cree rendered thereon. 

[ 1 ] In view of what I consider the great weight of authority on the 
principal question involved in this case, and on which the right of the 
claimant rests, I think the référée erred in disallowing the claim un- 
der the original or first lease and in striking it from the file. 

The later authorities I believe are substantially uniform on this 
subj ect. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The statute of the state of Alabama provides that: 

"The landlord of any storehouse * * • or other building, shall hâve a 
lien on the goods, fui-niture, and effects belonging to the tenant, * * » 
for his rent whlch shall be superior to ail other liens, except those for taxes." 
Code of Ala. 1907, § 4747. 

A landlord's statutory lien for rent is entitled to priority of pay- 
ment over claims of gênerai creditors. Collier on Bankruptcy (9th 
Ed.) p. 945 ; In re Burns (D. C.) 175 Fed. 633 ; same case on appeal, 
Burns' Trustée v. Mayer, 225 U. S. 631, 32 Sup. Ct. 699, 56 L. Ed. 
1233. 

As against gênerai creditors, the landlord has from the beginning 
of the tenancy the right to a statutory lien which had completely rip- 
ened and attached bef ore the filing of the pétition in bankruptcy. 225 
U. S. 639, 32 Sup. Ct. 699, 56 L. Ed. 1233. 

Where a lien is given for the current year, the landlord may en- 
force such lien against the trustée for rent due after the adjudication 
of the tenant, and for the remainder of such year. Collier on Bank- 
ruptcy, supra, 946; In re V. D. L. Co. (D. C.) 175 Fed. 635. And the 
lien attaches to the proceeds of the sale of the goods upon which it 
exists, even though the sale was had pursuant to a court order, and 
such order made no provision therefor. In re Varley & Bauman Cloth- 
ing Co. (D. C.) 188 Fed. 761, 26 Am. Eankr. Rep. 104; Martin v. 
Orgain, 174 Fed. 772, 98 C. C. A. 246; In re Sapinsky (D. C.) 206 
Fed. 523 ; In re Scruggs (D. C.) 205 Fed. 673 ; McKleroy v. Cantey 
& Randolph, 95 Ala. 295, 11 South. 258. 

"The lien (given by the statute) enters into and forms part of every 
lease or contract" as if the terms of the statute were written into the 
lease. Smith v. Huddieston, 103 Ala. 223, 15 South. 521; In re 
Scruggs (D. C.) 205 Fed. 673. 

The Bankrupt Act recognizes and allows the priority of payment 
of "debts owing to any person who by the laws of the states or the 
United States is entitled to priority." Section 64b (5), Bankruptcy Act 
July 1, 1898, c. 541, 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447). 

The law of the state of Alabama provides that the lien on the goods, 
etc., belonging to the tenant shall be superior to ail other liens, except 
those for taxes, and such "lien attaches from the commencement of 
the tenancy * * * and that it attaches for the whole rent, for 
the entire term." Nicrosi v. Roswald, 113 Ala. 592, 21 South. 338; 
Shapiro v. Thompson, 160 Ala. 363, 49 South. 391 ; In re Scruggs, 
supra ; Martin v. Orgain, 174 Fed. 772, 98 C. C. A. 246. 

Where a priority is sought under a state statute it must be deter- 
mined under the laws of that state. In re United States Lumber Co. 
(D. C.) 206 Fed. 236, 30 Am. Bankr. Rep. 682. 

If the state law gives a lien and it continues after bankruptcy of the 
tenant, the priority exists in efïect, though not in name ; the property 
becomes charged with the lien. Authorities cited supra. 

[2] In the agreement between the McGill Institute and the South- 
ern Hardware & Supply Company, made and contained in the lease 
of September 26, 1911, it is provided that the institute agrées and does 
hereby extend the term of the présent lease for an additional term 
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of eight years to commence at the expiration of said présent lease 
October 31, 1913. 

Construing this agreement as a whole, I interpret it as providing for 
another term of lease to commence on the expiration of the original 
or présent lease, and not as an extension of the term of the présent 
lease ; otherwise there would be no expiration of the said présent lease 
until the termination of the extension, October 31,- 1921. If the pur- 
pose of the agreement was to extend the term of the présent lease for 
an additional term of eight years, it should hâve provided that the in- 
stitute extends the term of the présent lease for an additional eight 
years, thereby making the term of the présent lease about ten years, 
instead of about two years, from September 26, 1911. The last clause 
in the agreement referred to, which states "an additional term of eight 
years to commence at the expiration of saîd présent lease, October 31, 
1913," in my opinion, qualifies and détermines the true meaning of the 
agreement, and clearly shows that two différent tenus were provided 
for. Moreover, another provision in the agreement I think sustains 
this construction. It is this: 

"The Southern Hardware & Supply Company has hired and taken from 
the Instltute its said building for an additional eight years, and agrées to 
pay the rent." 

Furthermore, at the time the eight-year lease commenced, there were 
no goods belonging to the tenant in the building on which the lien for 
rent for that term could attach. Long before the eight-year lease com- 
menced, bankrupt proceedings had intervened and the trustée had sold 
the goods. 

Question No. 1 of référée answered in the affirmative. 

Question No. 2 answered in the négative. 

Question No. 3 answered in the affirmative. 

The petitioner, the McGill Institute, is entitled to relief, which is 
an allowance of the petitioner's claim for rent from the date of the 
original lease to the expiration of said lease, to wit, October 31, 1913, 
less payments which hâve been made to petitioners on account of such 
rent; and is also entitled to a lien on the proceeds of the sale of the 
goods and efïects of the bankrupt, the tenant, which were in the build- 
ing leased at the time of the adjudication in bankruptcy of said ten- 
ant, and which were then possessed by the trustée in bankruptcy and 
by him sold. 

It is ordered that the decree of the référée be reversed, and the 
case remanded, with directions to pay to the McGill Institute the 
amount found due to it for rent of said building, in accordance with 
this opinion. 
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JOHN W. HOOD & CO. v. BOAED OF SCHOOL DIEECTORS OF 
TANGIPAHOA PARISH et al. 

(District Court, E. D. Louisiana. January 20, 1914.) 

No. 14,756. 

1. Mechanics' Liens (§ 245*) — School Buildings — Conteactoes' Claims — 

SETTLEMENT — KiGHT TO SUE. 

Act La. No. 1C7 of 1912 provides ■that any person erecting a building in 
the rural districts, the price of whleh is over $1,000 and less than $100,000, 
must require a bond of the contraetor, and if any person having a claim 
growing out of the building, shall file a statement with the owner, and if, 
45 days after completion, such claims remain unpaid, the claimant shall 
file a pétition in a court of compétent jurisdiction, setting up his claim 
against the bond, and citing other claimants of the contraetor and his 
surety to intervene and settle their claims. Held, that, where claims were 
flled against a contracter for a school building who also bas a claim 
against the school board for the balance due under his contract, it was 
the duty of the board to take steps under the act to settle the claims, and, 
it not having done so, the contracter vpas entitled to sue for similar re- 
lief. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 427- 
430 ; Dec. Dig. § 245.*] 

2. CouKTS (§ 489*) — Fedeeai Cottets — Concuebent Jubisdiction. 

A fédéral court bas concurrent jurisdiction with the state courts of a 
proceeding by an owner or contracter to settle claims arising out of a 
building contract as provlded by Act La. No. 167 of 1912, where the pro- 
ceeding involves the requisite amount and diversity of citizenslnp is shown. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1341, 1372-1374; Dec. Dig. § 489.*] 

3. Courts (§ 328*) — Fedeeal Courts — Jurisdiction — Amount in Conteo- 

VEKSY. 

Where, in a suit by a contraetor for a school building to settle liens and 
recover a balance due under the contract as authorized by Act La. No. 167 
of 1912, the eontractor's bond given to the school board to perform its con- 
tract was more than $3,000 and the claims against it also were more than 
such sum, the total amount of claims flled against the bond might be prop- 
erly considered as the matter in controversy for the purpose of establlsh- 
ing fédéral jurisdiction ; the proceeding being one in equity to prevent a 
multiplicity of suits. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 890-896 ; Dec. Dig. 
§ 328.»] 

4. Courts (§ 307*) — Fedeeal Courts — Parties — Diveesity of Citizensiiip. 

Complainants, members of a partnership and citizens of states other 
than Louisiana, brought suit against the board of school directors of a 
Louisiana parish aud the surety on their bond, a New York corporation, 
to settle liens and claims flled and to recover an alleged balance due on a 
contract for the construction of a school building in Louisiana as author- 
ized by Act La. No. 167 of 1912. HeU, that since the plaintiffs, contrac- 
tors, and their surety, were properly on one side and the school board and 
the varions claimants against the bond on the other, the parties, as so 
grouped, disclosed the requisite diversity of eitizenship to sustain fédéral 
jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 850-854; Dec. Dig. 
§ 307.*] 
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In Equity. Bill by John W. Hood & Co. against the Board of School 
Directors of Tangipahoa Parish and others. On motion to dismiss. 
Denied. 

Mize & Mize, of Gulfport, Miss., for plaintiffs. 

W. H. McClendon, Dist. Atty., of Amite, La., R. G. Pleasant, Atty. 
Gen., and Daniel Wendling, of New Orléans, La., for School Board. 

Grant & Grant, of New Orléans, La., for National Surety Co. 

Robt. H. Marr, Lyle Saxon, Thilborger & Duffy, and Pierre D. Oli- 
vier, ail of New Orléans, La., for varions claimants. 

POSTER, District Judge. On September 18, 1913, John W. Hood, 
a citizen of Mississippi, and Martin W. Sansbury, a citizen of Arkan- 
sas, members of a copartnership styled John W. Hood & Co., filed 
their bill against the board of school directors of Tangipahoa parish, a 
Louisiana corporation. 

The bill sets up substantially that the complainants entered into a 
contract with the school board for the érection of a school building for 
the sum of $16,520 and gave bond for the faithful performance of 
the contract in the sum of $8,360 with the National Surety Company, 
a New York corporation, as surety ; that the building had been com- 
pleted and was formally accepted on April 17, 1913; that there was 
a balance due them on the contract of $2,380.24, but that the school 
board refuses to make payment of same because various parties hâve 
served it with notice of claims against complainants amounting to $3,- 
457.19; that it is necessary for the best interests of ail concerned that 
the school board deposit the balance of the contract price and the bond 
in the registry of this court in order that ail parties may interplead and 
their respective rights be determined with regard to the same. The 
bill then sets out the names of the various claimants, and prays that 
the school board be ordered to account for the balance of the contract 
price and to deposit it and the bond in the registry of the court, and 
that ail of said claimants be ordered to appear and assert their respec- 
tive claims. 

The school board h as filed a motion to dismiss the bill on the fol- 
lowing grounds : First, that the court is without jurisdiction, ratione 
materise, because the amount in dispute is the balance due on the con- 
tract, $2,380.24; second, that the petitioners are without interest to 
bring the suit because the owner of the building, to wit, the school 
board, is the only person authorized to bring such a proceeding under 
the law of Louisiana ; third, that the pétition is too vague and indefi- 
nite to enable défendant to properly answer. In addition to thèse 
grounds, it was suggested in argument that the bill does not show the 
requisite diversity of citizenship, as the school board and ail the mate- 
rial men who hâve filed claims are citizens of the state of Louisiana. 

[1, 2] It will be noted that by the law of Louisiana (Act 167 of 1912) 
any person erecting a building in the rural districts, the contract price 
of which is over $1,000 and less than $100,000, must require of the 
contracter a bond, with gôod and sufiicient surety, for not less than 
one-half of the contract price. Any person having a claim against the 
contractor growing out of the building is required to file a sworn 
210 F.— 25 
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statement with the owner, and at the expiration of 45 days after the 
completion of the work, if any such claims hâve been filed and remain 
unpaid, the owner must file a pétition in a court of compétent jurisdic- 
tion, setting up his own claim against the bond, if he has one, and cit- 
ing the other claimants and the contractor and his surety to corne in 
and settle their claims in concurso. Of course, this court would hâve 
concurrent jurisdiction with the state courts of such a proceeding if 
the requisite amount and diversity of citizenship were shown. 

Under the state of facts disclosed by the bill it was the duty of the 
school board to hâve taken the steps required by law long before the 
bill was filed. It has not donc so, and, as plaintiffs had the right to 
compel the school board to perform its légal duty, there can be no ob- 
jection to the procédure taken herein, as it will hâve the same efïect 
exactly as if brought by the school board in the first instance. 

[31 It is true that in this proceeding the plaintiffs can recover the 
sum of $2,380.24 at most, but that does not necessarily fix the amount 
in controversy. The bond is for more than $3,000 and the claims filed 
against it are for more than $3,000. There are many cases holding 
that separate and distinct demands cannot be joined for convenience 
to make up the jurisdictional amount; but, while the claims hère are 
separate, they are ail necessarily against the bond and pending the 
concursus proceeding could not be litigated in separate suits. The pro- 
ceeding is one to prevent a multiplicity of suits. It is for that reason 
cognizable in equity, and the total amount of the claims filed against 
the bond may be properly considered the matter in controversy. I 
am therefore of the opinion that the necessary jurisdictional amount 
exists. 

[4] With regard to the parties, the plaintifïs and the National Sure- 
ty Company are properly on one side, and on the other side are the 
school board and the varions parties who hâve filed claims against the 
bond. As thus grouped, diversity of citizenship exists, as there could 
be no question of personal liability as between the school board and the 
material men in this proceeding. 

With regard to the third ground urged, while the bill is inartificially 
drawn, it substantially sets up the averments necessary to plaintiffs' 
case and is not demurrable on the ground of vagueness. 

The motion to dismiss will be denied. 



In re ELK VALLEY COAL MINING CO. 

(District Court, W. D. Kentueky. January 28, 1914.) 

1. Bankbuptcy (§ 342*) — Administbation of Bstate— Claims— Ee-examina- 
TioN— Fées. 

General Bankruptcy Order 10 (89 Fed. vl, 32 O. O. A. xlii) provides that 
before incurring any expense in publishing or mailing notices, or in trav- 
ellng or proeivi'ing the attendance of witnesses, or in perpetuating tes- 
timony, the clerk, marshal, or référée may require from the bankrupt, 
or other persou in whose behalf the duty is to be performed, indemnity 
for such expense. and that money artvanced for such purpose by the 

•For other cases see same topic & § jjumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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bankrupt or other perSon shall be repaid hlm out of the estate as part ol 
the cost of aduiinistration. Beld that, where proceedings were insti- 
tuted for the re-examination of certain labor clalms filed against the es- 
tate, the référée was net authorized by such rule to require petitloner 
to deposit funds to indeninify the elaimants for traveling expenses, hôtel 
bills, etc., while In attendance on the hearing. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 525, 529; 
Dec. Dlg. § 342.*] 

2. Bankkuptct (§ 342*) — Olaims— Re-examination. 

On re-examination of ciaiuis filed against a bankrupt's estate, the proofa 
of debt filed by the elaimants constitute a prima facie case In favor of 
the claim sought to be re-examined and will be suffident for Its support 
nnless the objector by positive testimony overconies the same, and if sho 
does so additional testimony in support of the claim may then be heard. 
[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 525, 529; 
Dec. Dig. § 342.*] 

8. Bankruptcy (§ 342*) — Claims— Re-examination. 

On proceedings for the re-examination of claims before a référée In 
bankruptcy, he is authorized to subpœna any person to appear for exam- 
Inatlon at the expeiise of the state by Bankruptcy Act July 1, 1898, c. 
641, § 21a, 30 Stat 552 (U. S. Comp. St. 1901, p. 3430). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 525, 529; 
Dec. Dig. § 342.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the Elk 
Valley Coal Mining Company. Mrs. Sallie J. Thompson having taken 
steps to hâve the claims of certain labor elaimants re-examined, the 
référée entered an order requiring her to deposit money sufficient to 
reimburse certain named known résident elaimants for their traveling 
and hôtel expenses which they might incur while attending a meeting 
for the purpose of being examined as to their claims, and she files a 
pétition for review. Reversed. 

J. W. Linton, of Russellville, Ky., for Mrs. Thompson. 
S. M. Russell, of Louisville, Ky., and Walker Wilkins, of Central 
City, Ky., for creditors. 

EVANS, District Judge. Certain debts against the bankrupt as- 
serted to be entitled to priority under the Kentucky Statutes were 
proved in due form and were allowed by the référée at the first meet- 
ing of creditors. Subsequently Mrs. Sallie J. Thompson took steps to 
hâve each of thèse claims re-examined by the référée. At the time ap- 
pointed for the hearing, namely, on September 24, 1913, the référée 
entered an order the récitals and détails of which will suiliciently ex- 
plain the situation. The order is as f ollows : 

"At a meeting of the creditors held at the office of Walker Wilkins, In Cen- 
tral City, county of Muhlenberg and state of Kentucky, pursuant to notice, on 
the 24th day of September, A. D. 1913, for the purpose of re-examining certain 
claims known as the labor claims, said elaimants by their attorney Walker 
Wilkins moved the court to re<iuire Sallie J. Thompson to deposit with the 
court a sum of money sufficient in amount to pay ail expenses, including mile- 
age, hôtel biU and attendance of each and ail of the nonresident claim hold- 
ers herein, namely, M. L. Goff, George Buckelew, Harrison Tett, W. D. Lyall, 
Ora Wyatt, Chester Wyatt ail now livlng in the state of Illinois, and also B. 
G. Brown and Robert Coleman now living In the state of Indiana, and also 
Chas. Cris who is now living in the state of Virginia. 

•For other cases see same topic & S numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"Sald clalmants by thelr attorney Walker Wilkins fllcd an affldavlt In sup- 
port of sald motion. Said motion having been fully considered, it is ttierefore 
ordered that said motion be and the same is hereby sustained, and Saille J. 
Thompson is hereby ordered to deposit with the trustée S. F. Davis an amount 
iDf money sufliclent to reimburse the above-named nonresident clalmants for 
thelr traveling expenses and hôtel expansés whlch said clalmants may incur 
when attending a meeting for the purpose of belng examlned as to thelr elaims 
filed In the above matter. Sald amount to be ascertalned by the trustée S. F. 
Davis." 

In due course Mrs. Thompson filed her pétition for a review by the 
court of this order, and on Saturday last the parties brought the matter 
before the court, and it was argued by their respective counsel. The 
référée reports that he based his ruling upon General Order in Bank- 
ruptcy No. 10 (89 Fed. vi, 32 C. C. A. xiii) and upon section 848 of 
Remington on Bankruptcy. Counsel for the creditors also cited In re 
George Watkinson & Co. (D. C.) 130 Fed. 218. 

[1] General Order in Bankruptcy No. 21, cl. 6 (89 Fed. x, 32 C. C. 
A. xxiii), authorizes the re-examination of a claim filed against the 
bankrupt, and Mrs. Thompson exercised a right thus given. General 
Order in Bankruptcy No. 10 is as f ollows : 

"Before Incurring any expense In publlshlng or mailing notices, or In travel- 
ing, or in procuring the attendance of wltnesses, or in perpetuating testiniony, 
the clerk, marshal or référée may require, from the bankrupt or other per- 
son in whose behalf the duty is to be performed, Indemnlty for such expcuse. 
Money advanced for this purpose by the bankrupt or other person shall be 
repald him out of the estate as part of the cost of admluistering the same." 

It seems entirely manifest that this gênerai order in no way author- 
izes the order of the référée which Mrs. Thompson seeks to hâve re- 
viewed. True the clerk, the marshal, or the référée, under that order, 
may, in advance of performing certain services required by the person 
for whom such services may be performed, demand indemnity for their 
expenses; but in no way does General Order No. 10 authorize the re- 
quirement that Mrs. Thompson should indemnify her opponents for 
traveling expenses or for hôtel bills incurred in their own behalf should 
they corne to the hearing, she never having requested them to do so, 
and never having had them subpœnaed as witnesses in her behalf. 

[2] While we cannot approve the order of the référée, not to say 
more might be somewhat misleading. For that reason we add that, 
when the questions in respect to the re-examination of tlife elaims come 
on to be heard before the référée, it must be remembered that under 
the rule laid down in Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 
316, 50 ly. Ed. 584, the proofs of debt already filed hâve made a prima 
facie case in favor of each claim sought to be re-examined, and will 
be sufficient for their support respectively unless Mrs. Thompson, by 
positive testimony in her own behalf, shall overcome the prima facie 
case. If she does that, of course, other compétent testimony may be 
heard on eithcr side. But if no testimony is adduced by Mrs. Thomp- 
son in respect to any particular one of the elaims, then there will be 
no ground shown for setting aside its allowance, and the pétition for 
the re-examination of such claim should be dismissed. 

[3] We may also add that under section 21a of the act the référée 
may order "any designated person" to appear for examination, and 
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may also order the expense thereof to be paid out of the estate or oth- 
erwise, in some cases, as may be proper. As General Order in Bank- 
ruptcy No. 10 is not mentioned in the report of the case In re George 
Watkinson & Co. (D. C.) 130 Fed. 218, and as the bankrupt in that 
case was expressly ordered to appear for examination, we hâve sup- 
posed the ruling there possibly had référence to section 21a rather than 
otherwise. 

The order of September 24, 1913, complained of in the pétition for 
a review, must be, and it is, reversed and set aside, and further pro- 
ceedings must be had upon the pétition for the re-examination of the 
claims mentioned therein. 



In re PIEECB. 

(District Court, W. D. Washington, N. D. January, 1914.) 

No. 4709. 

Bankbuptct (§ 415*) — Dischabgb— Application— Refehee's Repoet— Excep- 
tions— Filing— Time. 

Bankruptcy Orders, rule 12 (89 Fed. vU, 32 C. C. A. xvi), provides thaï 
applications for discharge may be referred to a référée to aseertain and 
report the facts, and rule 37 (89 Fed. xvi, 32 C. C. A. xxxvi) déclares that, 
in proceedings in equity to enforce the rights and remédies given by the 
Bankruptcy Act, the rules of equity practice, established by the Suprême 
Court of the United States, shall be followed as nearly as may be. Equity 
rule 66 (198 Fed. xxxvil) provides that parties shall hâve 20 days from the 
time of filing the report of the master to file exceptions thereto, and, if 
none are flled wlthin that perlod, the report shall stand confirmed. Held 
that, where an application for discharge of a bankrupt was referred to 
the référée as a spécial master to take testlmony and report the samc 
with hls findlngs of faet, together with hls recommendatlons in favor of 
or agaiust the discharge, exceptions to the referee's report must be filed, 
if at ail, wlthin 20 days after the filing of the report 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 698-70S, 
719, 723, 724, 726, 728; Dec. Digi | 415.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
C. Pierce, Jr. On application by the bankrupt for his discharge. On 
recommendations of référée that the discharge be denied. Confirmed. 

Million & Houser, of Seattle, Wash., for bankrupt. 
Riddell & Ewing and'Beechler & Batchelor, ail of Seattle, Wash., for 
trustée. 

NETERER, District Judge. The bankrupt filed a pétition praying 
dîscharge. An order to show cause why discharge should not be 
granted was entered, and notice directed to be given. January 13, 1913, 
was appointed for the hearing. Notice was duly published in the Post- 
Intelligencer, proof of which was filed, and on January 6, 1913, ap- 
pearance of trustée for the purpose of objecting to the discharge was 
filed, and on January 16, 1913, the trustée filed spécifications and ob- 
jections to discharge. On May 27, 1913, an order was entered by Dis- 
trict Judge Cushman referring said pétition to Hon. John P. Hoyt, 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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référée in bankruptcy, as a spécial master "to take testimony and make 
due report thereof to the court and of his findings of fact, together 
with his recommendations in favor of or against said discharge." On 
September 10, 1913, the référée filed his report as spécial master, re- 
ported upon the facts, and recommended that the discharge be denied. 
September 12, 1913, notice and motion for an order coufirming report 
of spécial master was served upon the attorneys for the bankrupt, stat- 
ing that the trustée would move for the confirmation of said report on 
the 16th day of September, 1913. On October 1, 1913, a further no- 
tice was served upon the attorneys for the bankrupt that the motion to 
confirm would be brought on for trial bef ore the court on the 6th day 
of October, 1913. The attorneys for the trustée moved the court to 
confirm the report of the spécial master, and, no exceptions having been 
filed, the attorneys for the bankrupt contended that under the pro- 
cédure it was not necessary to file exceptions to this report, as provided 
by the equity rules, and requested the hearing to be continued until 
next motion day. On the 31st day of December, 1913, the matter was 
again called to the court's attention, and the attorneys for the bank- 
rupt asked permission to file exceptions to the report of the référée, 
under the rules of practice in equity. Objection being made to the 
filing of such exceptions, it is now for the court to détermine what pro- 
cédure should control in matters of this kind. 

Rule 12 of the orders in bankruptcy (89 Fed. vii, 32 C. C. A. xvi) 
provides that applications for a discharge may be ref erred "to the réf- 
érée to ascertain and report the facts." The order of référence en- 
tered by Judge Cushman directed the référée "as spécial master to take 
testimony and make due report thereof to the court and of his findings 
of fact, together with his recommendations in favor of or against said 
discharge. The referee's duty under rule 12, and under the order of 
référence, is not merely to certify the évidence taken for the court's 
considération but is "to ascertain and report the facts." It is manifest 
under rule 12 and aiso under the order of référence that the purpose 
of the référence is to give to the court every aid which the référée can 
afïord to relieve the congested condition of the business which may be 
before the judge, and that, when the report is filed, the court's atten- 
tion must be directed by exceptions to such parts of the report to which 
objections can be directed. General orders in bankruptcy, under rule 
37 (89 Fed. xvi, 32 C. C. A. xxxvi), provide: 

"In proceedlngs in equity, Instltuted for tlie purpose of carrying into efïect 
the provisions of the act, or to enforce the rlghts and remédies given by it, the 
rules of equity practice established by the Suprême Court of the United States 
shall be foUowed as nearly as may be. In proceedlngs at law, instltuted for 
the same purpose, the practice and procédure In cases at law shall be followed 
as nearly as may be." 

No procédure with relation to exceptions to reports of référées or 
spécial masters upon pétitions for discharge being provided, it would 
seem that the equity procédure should apply, as provided by rule 66 
(198 Fed. xxxvii). Rule 66 of the practice in equity provides : 

"The parties shall haVe 20 days from the time of flling of report to flle ex- 
ceptions thereto, and, if no exceptions are within that period filed by either 
party, the report shall stand confirmed." 
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This rule, of course, refers to masters in chancery, but there can be 
no différence in the capacity in which the parties act or the particular 
désignation by which they may be known. The functions are the same. 
The order making the référence désignâtes the référée as spécial mas- 
ter, and his report is made as spécial master. No exceptions having 
been filed within the time required by the rule or at ail, the court would 
not be authorized under the status of this record to permit the fîling of 
exceptions at this time. 

The report and recommendations of the référée as spécial master 
should be confirmed. 



In re BLEYER. 

(District Court, S. D. New York. October 27, 1913.) 

Bankruptct (§ 408*) — Disohaege— Ob.iections— Gbounds— False Financial 
Statement— AcTS AS Officeb of Corporation. 

Where a bankrupt as président of a corporation made a materlally 
false statement in writing of its assets and liabilities in order to obtaln 
money on crédit from a certain bank, and the bankrupt beneflted financial- 
ly by his misrepresentations as to the condition of the corporation, such 
niisrepresentations constituted a valid ground of objection to his in- 
dividual application for discharge in bankruptcy, under Bankruptcy Act 
July 1, 1898, e. 541, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427 [§ 14b (3) 
added by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797, TJ. S. Comp. St. Supp. 
1911, p. 1496]) provlding that obtalning money on crédit on a materlally 
false statement In wrltlng made by him to any person for the purpose of 
obtalning crédit from such person shall bar a discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 732-738, 759, 
762, 763; Dec. Dig. § 408.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
E. Bleyer. On spécifications of objection to-the bankrupt's discharge. 
Sustained. 

Charles K Bleyer filed a voluntary pétition In bankruptcy on January 9, 
1913, and was adjudicated a bankrupt on the same day. In due course his 
application for discharge came up and was opposed by the First National Bank 
of Easton, Pennsylvania. The spécification of objection to discharge (as 
amendod by stipulation) is as follows: 

"(1) That such application sliould not be granted, because of the foUowlng 
facts, which the undersigned charges to be true, viz.: That such appllcan't 
bas obtained money and property on crédit upon a materlally false state- 
ment in wrlting, made by him to the First National Bank aforesaid, for the 
purpose of obtalning crédit from the said bank, in that, on or about May 8, 
1912, the said bankrupt, as the président of the Hawley Down Draft Fumace 
Company, did knowingly and fraudulently furnlsh a materlally false state- 
ment in writing to the said First National Bank, of the financial condition 
of the said the Hawley Down Draft Furnace Company, showing assets of 
$188,733.89 and liabilities of $54,836.31, whereas, in fact and in truth the 
said assets were much less than the sum of $188,733.89, and the liabilities 
much greater than $54,836.31, and the said company was in fact at that time 
insolvent, which said materlally false statement was so made by said bank- 
rupt for the purpose of obtalning money and property on crédit for his own 
use and benefit from the said First National Bank, and which materially 
false statement was relied upon by the said First National Bank, and money 
and property thereupon was obtained on crédit by the said bankrupt, as prési- 
dent of the said the Hawley Down Draft Fumace Company, from the said 

*FoT Other cases see same topie <t § ntjmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Inaexes 
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First National Bank upon three several notes, dated, respectively, May 8, 
1912, June 13, 1912, and July 23, 1912, each for the amount of $5,000 each 
payable four mouths after date at the said First National Bank, and each 
indorsed by the said bankrupt; he, the said banlvrupt, thereby becomlng in- 
dividually liable for the payment thereof to the said First National Bank. 
Whereupon, the said First National Bank beeame the liolder for a valuable 
considération of the said three several notes, and the said bankrupt, as prési- 
dent of the said the Hawley Down Draft Furnace Company, obtained from 
the said First National Bank money and property on crédit, to wit, the pro- 
ceeds of the said notes to the aggregate amount of $15,000, and that he, the 
said banlïrupt, as such président of the said the Hawley Down Draft Fur- 
nace Company, knowingly and fraudulently made and caused to be niade 
false entries upon the books of accounts of the said the Hawley Down Draft 
Furnace Company, and did fraudulently take, couvert, and apply to his own 
use the said $15,000, or a large part thereof, thus as aforesald obtained on 
crédit, to the. préjudice of the First National Bank aforesald, and that a large 
part of the said moneys was obtained by said bankrupt for his own and in- 
dlvidual use within four months prior to the adjudication of the said bank- 
rupt as a bankrupt, and that the said notes, at the maturity thereof re- 
spectively, were each duly presented for payment, and payment therefor 
duly demanded of the proper persons, accordlng to the ténor and effect there- 
of, but payment of the same In each instance was refused, and the said 
notes were respectively protested and still remain due and unpaid." 
To the spécification the bankrupt has flled exceptions. 

Léo Oppenheimer, of New York City, for bankrupt. 
Parker & Aaron,'of New York City (Charles Adkins Baker, of New 
York City, of counsel), opposed. 

MAYER, District Judge (after stating the facts as above). The ob- 
jection to the discharge of the bankrupt is based on clause No. 3 of 
paragraph "b" of section 14 of the Bankruptcy Act, which provides 
that the bankrupt may be discharged unless he has — 

"3. Obtained money or property on crédit upon a materially false state- 
ment in writing, made by him to any person or his représentative for the 
purpose of obtaining crédit from such person." 

It is contended on behalf of the bankrupt that the objecting créditer 
allèges corporate acts to bar the bankrupt's individual discharge; in 
other words, that the money obtained by the bankrupt as président of 
the corporation on notes of the • corporation indorsed by him, did not 
constitute money obtained by him within the meaning of the act, and 
that a materially false statement in writing as to the financial condi- 
tion' of a corporation in which the bankrupt is interested, and by means 
of which statement the bankrupt obtains money or property on crédit, 
is not a statement made "by him" within the meaning of the act. For 
the purposes of this décision, it is admitted that the bankrupt was to 
benefit financially by his représentations as to the condition of a cor- 
poration in which he was interested. The question then cornes down 
to this: In'order to bar the discharge must the materially false state- 
ment in writing, made for his own benefit, be so made by the bankrupt 
only in respect of his own property, and must it be made by him in his 
capacity as an individual as distinguished from. his capacity as an of- 
ficer of a corporation? 

The précise question hère to be determined has not been passed 
upon by the courts, although In re Dresser & Co. (D. C.) 144 Fed. 318, 
ib'of some service in reaching a conclusion. It seems to me that the 
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act is broad enough to comprehend a case in which the facts are as in 
the case at bar. Concededly the statement was in writing and ma- 
terially false, and-money on crédit was obtained as the direct resuit 
of the statement, and that money was obtained by the bankrupt for his 
own benefit. Tlie materially false statement in writing was "made by 
him" for ail substantiahpurposes, and the fact that it was made because 
he was président of the corporation, and that he signed with that dés- 
ignation or in that capacity, does not relieve him from the responsi- 
bility which 'he undertook when he signed this statement in order to 
procure money on crédit for his own benefit. The distinction between 
the bankrupt individual and the bankrupt as président of this corpora- 
tion is, on the particular facts hère ' conceded, too illusory to justify 
the close construction urged by the learned counsel for the bankrupt. 
Such a construction might well open the way to fraudulent transac- 
tions ; and where it may be argued that the phraseology itself , if lit- 
erally taken, may be susceptible of one of two meanings, that construc- 
tion should be adopted which the more likely meets the intent of the 
act as an instrument -in the conduct of business by honest methods. 
For the reasons outlined, the exceptions are overruled. 



EUBBEB & celluloïd HARNESS TRIMMING CO. v. JOHN H 
WHITING-J. J. ADAMS CO. 

(District Court, D. Massachusetts. December 31, 1913.) 

No. 480. 

1. Courts (§ 270*) — TJnitbd States Disteict Court — Jueisdiction — Rési- 
dence OF Parties. 
Under Judicial Code, § 51 (Act March 3, 1911, c. 231, 36 Stat. 1101 [TJ. 
' S. Comp. St. Supp. 1911, p. 150]), provlding tliat except as otherwise pro- 
vided no civil suit shall be brought In any District Court against any 
person by any original process or proceeding in any other district than 
that whereof he is an Inhabltant, but that, where the jurisdictlon Is 
founded only on the fact of diverse citizenshlp, suits shall be brought only 
in the district of the résidence of either the plaintiff or the défendant, a 
suit by an ovener and user of registered trade-marks against a violator of 
Its rights thereunder for an Injunction and an accountlng was one aris- 
Ing under the trade-mark laws of the United States, and jurisdictlon 
thereof was not founded only on the fact of diverse citizenshlp, and hence 
the suit was subject to the provision forbidding suits in any district other 
than that of the defendant's résidence. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 810; Dec. Dig. i 
270.*] 

SI Removal of Causes (§ 12*) — Court to Which Case Mat be Rbmoved. 

Under Judicial Code, § 51 (Act March 3, 1911, c. 231, 3G Stat. 1101 [U. 
S. Comp. St. Supp. 1911, p. 150]), providing that except as otherwise pro- 
vided no civil suit shall be brought in any District Court against any per- 
son by any original process or proceeding in any other district than that 
whereof he is an Inhabitant, and sections 28 and 29, authorizing the de- 
fendant in certain cases to remove the cause from a state court to the Dis- 
trict Court of the United States for the proper district, a suit arising un- 
der the trade-mark laws of the United States against a New Jersey cor- 
poration could be maintained In the District Court for the District of 

*Vor other cases see same topic £ J nttmbeb in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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Massachusetts unless défendant objeeted, and hence, where such suit was 
brought in the Massachusetts state court, défendant could remove it to 
the District Court for that district 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. g§ 32, 33 ; 
Dec. Dig. § 12.*] 

3. Eemovax. of Causes (§ 106*) — Remand — Waivee of Eight to Eemand. 

Where, after Che renioval of a cause froni a state court to the United 
States District Court, plaintiff in stipulatiug that défendant might file an 
answer on or before a certain day and in taking other steps did so wlth the 
distinct statement that such steps were taken without waiving its objec- 
tion to the jurisdlction, plaintifC dld not thereby lose its right to move for 
a remand of the case to the state court. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. § 216; 
Dec. Dig. § 106.*] 

In Equity. Bill by the Rubber & Celluloïd Harness Trimming Com- 
pany against the John L. Whiting-J. J. Adams Company. On mo- 
tion to remand to the Massachusetts Suprême Judicial Court. De- 
nied. 

Gaston, Snow & Saltonstall, of Boston, Mass., for complainant. 
William Quinby, of Boston, Mass., for défendant. 

DODGE, District Judge. The plaintiff, a New Jersey corporation 
having its principal place of business within that state, brought this 
bill in equity against the défendant, a Maine corporation alleged to 
hâve its principal place of business in Boston, in the Massachusetts Su- 
prême Judicial Court. The defendant's attorney admitted due serv- 
ice of the writ summoning it to appear and answer. 

The défendant seasonably filed its pétition in the state court for the 
removal of the case hère. The record was filed hère September 13, 
1913. On October 15th, the plaintiff filed this motion to remand. 
The ground alleged in the motion is that, in view of the citizenship and 
résidence of the parties, the case is not within the original jurisdlction 
of this court. 

[1] 1. The motion treats the case as if the diverse citizenship of 
the parties were the only ground upon which jurisdiction in a fédéral 
court could be maintained. The bill allèges that the plaintiff had 
owned and continuously used certain registered trade-marks. It pro- 
ceeds to charge the défendant with violating its rights acquired in 
connection therewith. It asks an injunction and an accounting. I do 
not think the case thus presented is to be regarded as a suit in which 
the jurisdiction of this court can be "founded only on the fact that 
the action is between citizens of différent states." Section 51, Judi- 
cial Code. I think it is also a suit arising under-the trade-mark laws 
of the United States, and that the subject-matter, as set forth in the 
bill, is enough to confer fédéral jurisdiction; so that the applicable 
provision of section 51 is that forbidding a défendant to be sued in 
any district than that whereof he is an inhabitant. 

[2] 2. The plaintiff, then, might hâve brought the suit in this court 
originally, if it could get service on the défendant within this district, 
as it has. This court would hâve retained jurisdiction unless the de- 

•For other cases see same topic & § number in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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fendant had objected that it was not being sued in the district of its 
résidence. That it might hâve raised this objection is of no consé- 
quence for the présent purpose, since it is the défendant who has 
invoked the jurisdiction of this court by its pétition for removal. This 
court, being the District Court to be held in the district where the 
suit was pending before removal, is the District Court "for the proper 
district," into which sections 28 and 29 of the Code gave the défend- 
ant the right to remove it. The défendant having exercised that right, 
I am unable to see that section 51 afïords the plaintiff any valid ground 
of objection. Mattison v. Boston & M. R. R. (D. C.) 205 Fed. 821, 
like the other cases upon which the plaintifï relies, was a case where- 
in the jurisdiction depended solely upon diverse citizenship. 

[3] 3. The défendant contends that, if the plaintiff ever had any 
right to object to the jurisdiction, that right has been waived by the 
steps taken in this court on the plaintiff's behalf since the removal 
hère; but no one of thèse steps appears to hâve been taken without 
the distinct statement by the plaintifï that it was taken without waiv- 
ing its objection to the jurisdiction and insisting thereupon. In a stip- 
ulation between the parties, filed October 14th, it is distinctiy agreed 
that the défendant may file an answer on or before a certain day, 
without waiving the plaintiff's right to object to the jurisdiction and 
to move to remand. I am unable to hold that the plaintiff has lost the 
right to object, but I must overrule its objection. 

The motion to remand is denied. 



In re ARNAO. 

(District Court, W. D. New York. January 80, 1914.) 

BANKBtrPTcy (I 426*) — Olaims— Discharge— Release—Judqments roB CoN- 

VEESION. 

Where a judgment was recovered In a state court against the bankrupt 
before intervention of bankruptcy proceedings on a claim for conver- 
sion arislng eut of acts of the bankrupt which were practically larcenous, 
the claim consisted of a willful and maliclous Injury to the property 
of the claimant from which a discharge in bankruptcy would not constl- 
tute a release under Bankr. Act July 1, 1898, c. 541, § 17 (2), 30 Stat. 550 
(U. S. Comp. St. 1901, p. 3428), as amended by Act Feb. 5, 1903, c. 487, § 
5, 32 Stat 798 (U. S. Comp. St Supp. 1911, p. 1497), and hence the bank- 
rupt was not entitled to an injunctlon restraining the claimant from Is- 
suing a body exécution and arresting the bankrupt or levylng on hls prop- 
erty. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S§ 787, 791- 
807 ; Dec. Dlg. § 426.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Vin- 
cenzo Arnao. On motion to restrain the issuance of a body exécution 
against the bankrupt and from interfering with bis property on a 
judgment for conversion recovered against him in the state court prior 
to the filing of bankruptcy proceedings. Motion denied. 

*For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Palmîeri & Wechsler, of New York City, for plaîntîff. 
Lanza & Miceli, of Buffalo, N. Y., for petitioner. 

HAZEL, District Judge. This is a motion to restrain the plaintiff 
and the sheriff from issuing a body exécution against the bankrupt, 
and from arresting him and interfering with his property on a judg- 
ment for conversion of money recovered against him in the Suprême 
Court of this state before the pétition in bankruptcy was filed. The 
claim of the bankrupt is that the debt upon which the judgment was 
recovered is dischargeable in bankruptcy, and that therefore the ben- 
efits and privilèges of the Bankruptcy Act should not be withheld from 
him, and that as his arrest is threatened this court should restrain such 
action until his right to a discharge is determined. 

In Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147, 
the Suprême Court decided that a broker carrying stocks on margins 
who sells the same and does not pay over the proceeds to his principal 
is not indebted to the latter in a fiduciary capacity under section 17 (4) 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 [U._ S. 
Comp. St. 1901, p. 3428]), and that such a liability arises under section 
63, relating to the provableness of a claim founded upon an open ac- 
count or upon a contract express or implied. Subséquent to this déci- 
sion, section 17 (2) of the Bankruptcy Act was amended (Act Feb. S, 
1903, c. 487, § 5, 32 Stat. 798 [U. S. Comp. St. Supp. 1911, p. 1497]), 
to provide that a discharge in bankruptcy releases a bankrupt from his 
provable debts, except such as "are liabilities for obtaining property 
by false pretenses or false représentations or for willful and malicious 
injuries to the person or property of another." 

In the case at bar the inquiry must be as to whether the judgment 
recovered by the plaintiff was for willful or malicious injury to the 
person or property of another. Upon this point the doctrine of Kava- 
naugh V. Mcintyre, 128 App. Div. 722, 112 N. Y. Supp. 987, is thought 
to be apposite. After defining the words "malice" and "willful," the 
Appellate Division, Justice Cochrane writing the opinion, says : 

"There are doubtless many torts against whlch a discharge lu bankruptcy 
is effective. The act is liberally constmed in favor of an honest and well- 
meaning debtor. A conversion of property may exlst entirely consistent wlth 
the utmost good faith on the part of the converting debtor. In respect to 
such torts there is no injustice or inequity in exteuding the provisions of 
the Bankruptcy Act applicable thereto in accordance v?ith the beneflcent and 
humane policy of such act. But a conversion whlch shows a design or wlU- 
ingness to inflict a wrong upon another or the reckless disregard of the 
rights of another rests on a difCerent basis." 

And it was held that, where the bankrupt was liable to pay a debt 
which arose from his dishonest acts, his discharge was barred. 

My view as to the interprétation of section 17(2) accords with the 
views expressed in the Kavanaugh Case, and I believe that the facts 
hère indisputably show that the wrongful acts of the bankrupt were 
practically larcenous. The decison of In re Adler, 144 Fed. 659, 75 C. 
C. A. 461, cited by bankrupt, does not cover the point under considéra- 
tion. There it was held by the Circuit Court of Appeals for the Sec- 
ond Circuit that the acts of the bankrupt were constructively fraudu- 



IN BE SATEE 397 

lent, although they were not executed by the bankrupt while acting 
in a fiduciary capacity within the meaning of section 17 (4). Section 
17 (2) was not under discussion. 

In Re Cole (D. C.) 106 Fed. 837, decided by this court in the year 
1901, aiso cited by counsel for the bankrupt in support of the conten- 
tion that judgment for conversion is dischargeable, it was substantial- 
ly held that an action in the state court brought to estabhsh the liabiUty 
o£ the bankrupt under section 17 (2) would not be enjoined, and such 
décision as I read it is not at ail in conflict with the Kavanaugh Case. 

It will not be necessary to advert to any of the other cases cited by 
the bankrupt, for their bases of facts are essentially différent, and they 
were apparently decided either under section 17 (4), or before the 
amendment of section 17 (2) and its interprétation in the Kavanaugh. 
Case. In the latter case at the end of the opinion it is true the court 
said that the question was "novel and not free from doubt," and I 
am informed that the case has been taken to the Court of Appeals of 
this state, where it will be decided in the near future ; still, as the ques- 
tion was carefully examined by the Appellate Division for the Third 
Department, and as there are no controlling fédéral décisions or none 
that se w.ell cover the ground, I am persuaded to follow it. 

The motion is denied. 



In re SAYEH. 

(District Court, N. D. New York. January 20, 1914.) 

Bankeuptcy (§ 372*) — Closing Bstate— Opening foe Amendment of Sched- 

ULES— JTJRISDICTION. 

Under Bankr. Act July 1, 1898, c. 541, § 2, subd. 8, 30 Stat. 545 (U. S. 
Comp. St. 1901, p. 3421), provlding that the courts of bankruptcy shall 
hâve jurisdiction to close estâtes when fuUy administered, by approv- 
ing the final accounts and discharging the trustées, and to reopen them 
when it appears that they were closed without being fully administered, 
the court has no jurisdiction to open a closed estate In order that the 
bankrupt may amend hls schedules by adding the names of certain omit- 
ted creditors, in the absence of any showing that the estate was not 
fully administered when it was closed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 574 ; Dec. Dig. 
§ 372.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. Stacy 
Sayer. On pétition of the bankrupt 'for an order reopening the estate 
and permitting the amendment of schedules. Denied. 

Myron E. Gray, of Ogdensburg, N. Y., for petitioner. 

RAY, District Judge. The pétition sets out in substance that the 
petitioner, J. Stacy Sayer, a merchant of the city of Ogdensburg, was 
adjudicated a bankrupt May 26, 1913; that Arthur L. Jameson was 
duly appointed trustée; and that he duly qualified; and that "at the 
présent time the said bankruptcy estate has been closed." The pé- 
tition also allèges that by inadvertence the names and the statutory 
facts concerning claims of certain creditors were omitted from the 

*For other cases see same topic & § NTJMEEE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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schedules, and that such omission was without the fault of the bank- 
rupt and without willfuUy intending to do so, and that he is novv de- 
sirous of having the clairas of said creditors presented to this court for 
its attention. 

The pétition then sets out the names of two creditors so omitted; 
one having a claim of $20 for merchandise and labor, and the other a 
claim of $137.60 for merchandise sold and deUvered and which in- 
cludes interest and $17.43 costs of reducing the said claim to judgment. 
The pétition also says that thèse creditors hâve not been regularly noti- 
fied of the said bankruptcy proceedings, and also "that your petitioner 
is informed and beheves that the estate of the above-mentioned bank- 
rupt was closed on or about the 20th day of October, 1913," and that 
the record book and ail other papers in said matter were forwarded 
to and filed and deposited with the clerk of the court. 

There is no allégation statement of claim in this pétition that this 
estate was closed before being fully administered. The presumption 
is that the estate of the bankrupt was fully administered and divided 
amongst the creditors named in the schedules or who appeared with- 
out being named and filed and proved their claims. This court there- 
fore is without power or jurisdiction to open this estate iof the pur- 
pose of allowing the bankrupt to amend his schedules, include the 
names, etc., of the omitted creditors so as to bar or conclude them by 
the bankruptcy proceedings. By subdivision 8 of section 2 of the 
Bankruptcy Act, it is provided that the courts of bankruptcy hâve 
jurisdiction to: 

"(8) Close estâtes whenever It appears that they hâve been fully adminis- 
tered, by approving the final accounts and dlscharging the trustées, and reopen 
them whenever it appears they v?ere closed before being fully administered." 

In Collier on Bankruptcy (9th Ed.) p. 61, it is said that subdivision 
8 of section 2 invests courts of bankruptcy with the power to "close 
estâtes whenever it appears that they bave been fully administered, by 
approving the final accounts and discharging the trustées, and reopen 
them whenever it appears they were closed before being fully admin- 
istered.'* ' And, also, "under this subdivision an estate can only be 
closed when it appears that it has been fully administered." On page 
62, the author says : 

"This subdivision reeognizes the power of the court to reopen estâtes when- 
ever it appears they were closed before being administered. TJpon the proper 
showing of Jurisdictional facts It Is the duty of the court to reopen the es- 
tate. The exercise of the power to reopen rests in the sound discrétion of the 
court upon a considération of ail the circumstances. Lack of administration 
sole ground. The subdivision provides for the reopening of an estate only 
when closed before being administered. This is the only ground for the re- 
opening of an estate. It becomes essential therefore to ascertain whether 
there has been a lack of administration before granting the application to re- 
open. The common cause is therefore the discovery of unadministered assets, 
and It has been held that the allégations of the pétition to reopen must be such 
as to satisfy the court that such assets exist." 

In Matter of Paine (D. C.) 11 Am. Bankr. Rep. 351, 127 Fed. 246, 
it was held : 

"The power to reopen the case is glven in one contlngency only, namely, 
when it appears that the case was closed before being fully administered." 
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In Re Spicer (D. C.) 16 Am. Bankr. Rep. 802, 145 Fed. 431, it was 
held that the bankrupt's application to reopen, made several months 
after his discharge so as to permit him to amend his schedules by in- 
serting the name of a creditor omitted therefrom, so that the bank- 
rupt may also be discharged from such creditor's claim, should be 
denied. 

On thèse authorities, as well as on the terms of the statute, I am of 
the opinion that this court is without power to grant the application, as 
it appears that the estate has been administered and closed. The réf- 
érée could not hâve closed the estate without first administering it. 

On the pétition as presented and the facts shown, the application 
must be denied. 



STONE & McCAERIOK, Inc., v. DUGAN PIANO CO., Limited, et al. 

(District Court, E. D. Louisiana. January 21, 1914.) 

No. 14,6T3. 

COPTKIGHTS (§ 58*) — ^Tbade Manual— Infbingement— Reptjblication as Ad- 

VEETISEMENT. 

Where plaintlff copyrighted a manual of Instruction consisting of a 
System of salesmanship designed to teach piano dealers liow to attrac- 
tively advertlse, and containing forms, models, or diagrams of adver- 
tlsements, tlie copyriglit did not prevent a dealer from making a use of 
the work, wliieti resulted in the publication of a part of the book in the 
form of an advertisement, nor did such publication constltute an Infringe- 
ment. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 54; Dec. 
Dig. § 58.*] 

In Equity. Suit by Stone & McCarrick, Incorporated, against the 
Dugan Piano Company, Limited, and others, to restrain the alleged in- 
fringement of a copyright. On motion to dismiss. Granted. 

Ernest Wilkinson, of Washington, D. C, and A. J. Peters, of New 
Orléans, La., for complainant. 

Frank E. Rainold, Louis G. Teissier, and Robert H. Marr, ail of 
New Orléans, La., for défendants. 

FOSTER, District Judge. In this case the complainant allèges that 
it has published and copyrighted a book entitled "Manual of Instruc- 
tion in the Use of Stone & McCarrick (Incorporated) System of sales- 
manship" ; that the book was specially intended to be used by its sub- 
scribers and licensees for reprinting parts thereof in a séries of articles 
intended for advertising purposes and was printed in such form as to 
be specially adapted for use as "copy" for advertisements in news- 
papers, magazines, periodicals, and other literature; that the Dugan 
Piano Company and its ofilcers named in the bill hâve infringed the 
copyright of the said book by publishing in the New Orléans Item sub- 
stantial parts of the copyrighted work as advertisements of the wares 
offered for sale by the Dugan Piano Company. 

*For other cases «ee same topic & § numbee in Dec. & Am. Dies. 1907 to dtite. & Rep'r Indexes 
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The défendants move to dismiss the bill on the grounds that adver- 
tisements are not copyrightable, and hence advertising copy is not copy- 
rightable, and tliat the copyright of a text-book or manual of instruc- 
tion of a useful art, science, or System does not confer upon the pro- 
prietor of the copyright the exclusive right to make use of the art, 
science, or system explained in it. 

As to whether advertisements may be copyrighted, there are cases 
both ways ; but conceding, for the sake of argument, that advertise- 
ments in the forms copyrighted by the complainant would possess suf- 
ficient artistic and hterary merit to be the subject of copyright, it seems 
to me that the second ground of objection is destructive of complain- 
ant's case. Complainant bas copyrighted a book and not an advertise- 
ment. Défendants hâve published an advertisement and not a book. 
The book is in the nature of a manual of instruction and is designed 
to teach piano dealers how to attractively advertise their wares and 
contains forms, or models, or diagrams of advertisements, just as we 
may choose to term them. If complainant had published and copy- 
righted a manual of instruction designed to teach piano makers how to 
build the instruments, any person would be entitled to follow the in- 
structions and diagrams to construct a piano. I can see no distinction 
between a system of instruction as to how to make a piano and a Sys- 
tem of instruction as to how to draw an advertisement. The copy- 
right of the book did not prevent the gênerai public from making use 
of the book for the purpose for which it was designed, notwithstanding 
such use results in the publication of a part of the book in the form 
of an advertisement. In my opinion the case is on ail fours with the 
décision in Baker v. Selden, 101 U. S. 99, 25 L. Ed. 841. 

The motion to dismiss will be sustained. 



GUNDERSON V. BKET 401 

GUNDBRSON v. BRBY. 

(Circuit Court of Appeals, Third Circuit January 5, 1914.) 

No. 1764. 

1. CoNTRACTs (§ 270*) — Rescission— Time for Rescission. 

What is or is not a reasonably prompt exercise of the rlgbt to rescind 
a contraet dépends on the circumstances of each case. 

[Ed. Note.— For otlier cases, see Contracts, Cent. Dig. §§ 1189, 1200; 
Dec. Dig. § 270.*] 

2. Sales (§ 121*) — Rescission foe Beeach— Election. 

Défendant contracted to purchase from plaintifC 20 car loads of flour 
of a speeified quality and price, to be manufactured and shipped to de- 
fendant's customers as ordered. Two cars were ordered and pald for by 
défendant through drafts with invoices attached. Shortly afterward 
complaints were made by the consignées that the flour was not of the 
quality purchased, and on investigation défendant found it to be the 
fact and notifled plaintiff, who admitted that the wheat was smutty and 
promlsed to make good any loss to défendant in settling with his cus- 
tomers, but on receipt of a bill five weeks later refused to pay anything. 
Défendant thereupon refused to accept further shipments. HeU, that 
the request by défendant for relmbursement for the amount he was 
obllged to pay out was not an élection to afflrm the contraet, and that 
whether he exercised his rlght to rescind for the breach within a rea- 
sonable time was a question for the jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 296-301 ; Dec. Dig. 
§ 121.*] 

8. Sales (§ 153*) — Pekfohmance— Sufficiency of Tendee. 

Where a contraet for the sale and purchase of flour speeified the grade, 
the shipment by the seller to apply on the contraet of a car load not of 
such grade, alôiough stated to be of a superior grade, was not a good 
tender under the contraet. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 358-366; Dec. 
Dig. § 153.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action at law by M. T. Gunderson against William F. Brey. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

Francis G. Gallager, of Philadelphia, Pa., for plaintiff in error. 

John Weaver and C. Woods Coulston, both of Philadelphia, Pa., for 
défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. An action of assumpsit was brought in the 
court below by M. T. Gunderson, the plaintiff in error, against Wil- 
ham F. Brey, the défendant in error, to recover damages for a breach 
of contraet. The material facts, as gathered from the record and the 
statements of counsel on both sides, are as f oUows : 

Plaintiff was engaged in the manufacture of flour at the village of 
Kenyon, Minn. Défendant was a flour dealer and broker, doing busi- 

•Por other cases see same toplc & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 26 
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ness at Philadelphia, buying flour from manufacturers for future de- 
livery and reselling the same at a profit to himself or on commission 
to bakers and other users of flour. 

September 1, 1910, défendant contracted with plaintifï for the pur- 
chase of 10 cars of a certain quality of flour manufactured and sold 
by plaintiiï under his private brand of "Gunderson's Best." This 
flour was known as "Minnesota Standard Patent," a quality well known 
to the trade. It appears from the évidence that, by a "car" of flour 
was meant a quantity équivalent to 205 barrels of the net weight of 
196 pounds each. This contract, therefore, was for the purchase of 
2,050 barrels. The contract resulted from a télégraphie order by the 
défendant and a télégraphie acceptance by the plaintiflf. The contract 
called for shipments during the months of September and October, 
1910, on instructions or directions from défendant, delivered at Phil- 
adelphia rate points at $5.25 per barrel. 

On September 20, 1910, défendant sent plaintifï another order by 
telegraph, for 5 cars of the same flour at the same price, to be delivered 
in the same manner and to be shipped on instruction from défendant 
in October and November. No instructions for shipment were given 
by défendant during the periods mentioned, on either the order of the 
Ist of September or that of the 20th of that month. Whatever obli- 
gation there was for shipments during the months mentioned, seems to 
hâve been waived by mu tuai consent. The plaintiflf, however, appears 
to hâve been anxious to make early shipments on one or both of thèse 
orders, and asked défendant, who had informed him that he could not 
at once arrange for the shipments under either of the contracts, to get 
him orders for other qualities of flour to be shipped immediately. This 
défendant did at various times during the late fall and winter of 1910- 
11, to such an extent that plaintifï could not ship rapidly enough to 
suit the defendant's customers. 

It was understood that the défendant might bave the- flour contracted 
for September Ist and September 20th, packed in sacks, branded either 
"Gunderson's Best" (plaintiff's private brand), or "Kron Prinz" (de- 
fendant's private brand), it being understood that, no matter how the 
flour was ordered branded, the same quality was always to be shipped. 

Two orders — one for a car branded "Kron Prinz" and the other for 
a car branded "Gunderson's Best"— were sent by défendant to plain- 
tifï, stating specifically that they were under the contract of Septem- 
ber Ist. Thèse shipments were made by plaintifï on December 6 and 
December 27, 1910, respectively, and were received, presumably, on or 
about December 20, 1910, and January 16, 1911, respectively, as upon 
those dates they were delivered to defendant's customers. They were 
paid for by défendant, however, before delivery, through draft with 
bills of lading or invoices attached. Up to March lOth, no orders were 
sent for any flour under the contract of September 20th, and the évi- 
dence supports the view taken by the learned judge of the court be- 
low, that thèse two contracts of September Ist and September 20th 
were separate and distinct contracts, the one in no wise relating to or 
being dépendent upon the other. Correspondence between the parties 
désignâtes the contracts by their dates, and the orders to which we hâve 
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referred were given and received specifically as under the contract 
of September Ist. 

On January 28, 1911, the défendant wrote to plaintiff in regard to 
thèse shipments, as follows : 

"Dear Sir: We hâve struck a snag in the last two or three cars of your 
flour received. We enclose herewith a postal card received Wednesday 
mornlng, and we immediately took the matter up and went to see this man 
on Thursday morning. We found the flour very 'dark,' and no comparlson 
with what you hâve been shipping us. We took a sample out of four or five 
sacks and brought it home wlth us. We are sending you by mail a sample 
out of this car, which you will readlly notice Is away off. We tested it out 
wlth a sample, hère in the office, that we had of a previous shipment. We are 
also mailing you sample of this lot for comparison. • * • " 

One of the three cars, as appears from what is said in another part 
of the letter, was a car shipped under one of the orders above referred 
to, and not under the con'tract of September Ist. On February 1, 1911, 
défendant again wrote to the plaintiff : 

"Since writing you about coniplaint in flour, we hâve another sample of 
the 'Kron Prinz,' and upon examination of the samples and comparison with 
your 'Gunderson's Best' brand, it looks as though you were trying to knock 
us on the quality of our stencil." 

To the first letter, the plaintiff, under date of January 31, 1911, re- 
plied, admitting that some of the wheat out of which the flour in ques- 
tion was manufactured was "smutty," and promised to make good any 
loss to défendant in settling with his customers. On February 4th, 
1911, defenjiant wrote plaintiff, as follows : 
"Mr. M. T. Gunderson, Kenyon, Minn. "Philadelphia, 2—4—1911. 

"Dear Sir: I hâve to acknowledge receipt of your favor of the 31st, and 
note your admission that some of the wheat you hâve made flour from haa 
been 'smutty.' How is it that none of this smutty wheat got into the Gunder- 
son's Best brand, but did get in our Kron Prinz brand? It looks very much 
this mornlng as though we were going to hâve a heavy claim to pay on the 
last two cars, because of the quality, and if such is the case, we certainly 
shall look to you to taUe care of us; as we cannot afllord to travel with 
heavy expenses to sell flour on ten cents per barrel brokerage and then hâve 
damages corne back on us. The expense of maintenance is too great. 

"Yours very respt, [Slgned] William F. Brey." 

About this time, samples of both good and bad flour were submitted 
to Zook, an expert, of the Commercial Exchange, Philadelphia. Feb- 
ruary llth, samples of the flour were submitted by the défendant to 
the "Howard Wheat & Flour Testing Laboratory," at Minneapolis, and 
on February 16th and February 20th, reports from this laboratory, 
stating that the flour was "just within the limits of soundness" but 
decidedly poor in color, were received. On the last-named date, thèse 
reports were sent by défendant to jhe plaintiff. 

After some other correspondence, immaterial to the issue now be- 
fore us, the following letter was received from plaintiff under date of 
March3, 1911: 
"Mr. William P. Brey, Philadelphia, Pa. "Kenyon, Minn., March 3, 1911. 

"Dear Sir : Yours of the Ist inst. at hand enclosing claim for $400.00, on 
car No. 71442 Wab.— shipped 12—6—10 and car No. 18190 C. G. W. shipped 
12 — 27 — 10. Now Mr. Brey, I will say to you in plaln language that I will 
not allow your claim because it is unrea.sonable, In fact I will not allow you 
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anything seelng you are so decideflly unreasonable. Ton got thé grade of 
flour I sold you, My Standard Pat. We know just what you got as we hâve 
a baklng test of this flour and it is up to standard. You must not think, Mr. 
Brey, that you can reimburse yourself on your purchases of high flour, in 
thls manner, as I am too old in the business to be buUdozed like this. * * * 
We will ship you tomorrow a car of 'Kron Prinz' to apply on your purchases 
of last fall and shall expect to forward some of this flour right along untll 
the contract is fllled." 

The défendant, as appears by the correspondence, had made two at- 
tempts to adjust with the dissatisfied customers this matter of the 
flour complained of by them. One dollar a barrel was the first demand. 
Défendant testifies that he subsequently succeeded in getting an agree- 
ment that 50 cents a barrel would be received in settlement of the 
claim for the poor quality of the flour, and so informed the plaintifï 
in a letter dated March 7, 1911, inclosing with his letter a receipt from 
the dissatisfied customer of $200.35, in full release of ail claims. In 
the meantime, to wit, on March 4, 1911, plaintiff wrote to the défend- 
ant as follows: 

"Dear Sir : Enclosed find Involce for car of 'Kron Prinz' shlpped you today, 
to apply on sale of September Ist, 1910. This is my choice Patent, not the 
standard patent sold you. This flour is a much higher grade and more expen- 
sive to produce. I ship you this grade to avoid any possible chance for you 
to repudiate your contract on account of quality." 

In the letter to plaintifif of March 7, 1911, above referred to, défend- 
ant wrote as follows : 

"In reply to your letters of the 3d and 4th Inst, I wlsh to advise you that I 
shall not accept any further shipments on the sale. The sale was made of 
your beat spring wheat patent flour. From the flrst shipment that I received 
complaints (sic) about the quality of the flour, I immediately advised you, and 
mailed sample of the flour. In your letters to me of Jany. 31st, and Feby. 
4th, you acknowledged that the flour complained of was 'smutty.' I also took 
a large sample of the flour from two cars and had a comparative baking test 
made, by the Howard Testlng Laboratory, of Mlnneapolis. Their report shows 
that the flour just corne within the limit of soundness, was decidedly poor in 
color, and showed the grade as a very fancy clear or straight flour. It did 
not corne up to the standard spring wheat patent flour." 

The car of which acceptance was refused in this letter, was that re- 
ferred to in plaintifï's letter of March 4th, shipped under the brand 
of "Kron Prinz," "but is my choice patent, not the standard patent sold 
you," a flour of "much higher grade and more expensive to produce." 
It is with référence to this shipment of a higher grade of flour than 
that sold under the contract of September Ist, that défendant says in 
the last paragraph of the letter just quoted from of March 7th : 

"When I make a sale of first spring wheat patent flour, I expect my cus- 
tomers to reeeive that grade of flour. I am 'too old In the business to be bull- 
dozed' [quoting from the plaintifC's letter of March 3d] by accepting a straigl'.t 
or fancy clear flour in fulfiUment of a sale of standard first patent flour." 

Afterwards, on the same day, March 7th, défendant writes to plain- 
tifï, as follows: 

"Dear Sir: Enclosed I beg to return Invoice for car 'Kron Prinz' shlpped 
without instructions. 

"ïours very respt, William F. Brey." 
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On March 10, 1911, we hâve the following telegram from plaintiff 

to défendant : 

"Kenyon, Minn., Mch. 10, 1911. 
"William F. Brey, Penna. Bldg., Phlladelphla, Pa. Your two letters of the 
7tli recelved. I now uiiderstand you hâve repudiated your contract and I 
sliall commeuee action for damages at once. M. T. Gunderson." 

At the trial in the court below, the case was submitted to the jury 
upon the évidence, the material parts of which are above summarized. 

As already stated, défendant was a fleur dealer and broker in the 
city of Philadelphia. As such, he obtained orders for flour from cus- 
tomers and transmitted the orders to manufacturers, among whom was 
the plaintiff; the orders hère in question were duly forwarded by de- 
fendant to the plaintiff' on September 1, 1910, and September 20, 1910. 
Thèse were entirely separate orders, as found by the judge of the court 
below, and were never treated as one order by either plaintiff or de- 
fendant. Défendant sent shipping orders as rapidly as he could obtain 
them from his customers, but it appears, as we hâve said, that the 
stipulations as to the months in which the orders should be sent were 
disregarded on both sides, and while the défendant neglected to send 
orders in September and October, the plaintiff was unable, it appears, 
to fin orders during the greater part of December. No issue was 
therefore made in thèse respects at the trial. It also appears from the 
évidence that the order of September Ist was made upon a sample 
received by the défendant from the plaintiff, of standard wheat flour, 
known as "Gunderson's Best," and it was with this sample that the 
défendant compared the flour shipped in the two cars to Plainfield, 
N. J. 

The assignments of error by plaintiff are founded upon exceptions 
to portions of the charge and instructions given by the court to the 
jury. Thèse assignments are six in number. The questions involved 
in the first, fifth and sixth spécifications of error relate to the charge, 
and are stated in the brief of the plaintiff in error, as f ollows : 

"Did the court err in charging the jury to the effect that if any substantial 
portion of flour shipped by plaintiff on the contract of September 1, was ma- 
terially defective, then the plaintiff as to that contract could not recover and 
the verdict must be for the défendant. Spécifications of error Nos. 1, 2, 3." 

We do not think that the court erred, either in its statement of the 
abstract propositions of law or in their application to the facts of the 
case as they might be found by the jury. The évidence before the 
jury is ail disclosed in the record, and with référence to this évidence 
the language of the court must be considered. The gênerai contention 
of the plaintiff now is, and probably before the jury was, that défend- 
ant had not exercised his claimed right of rescission within due time. 
No spécial request for instruction on this point appears to hâve been 
made by the plaintiff, but the facts before the court and jury, and now 
before us, do not seem to hâve required any spécial instruction in that 
respect. 

There is little or no room for dispute as to the facts of the case, as 
the évidence consists mainly of written correspondence between the 
parties. The parties themselves discriminated between the contracts 
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of September Ist and September 20th, and we think, as we hâve al- 
ready said, that the court belovv was right in treating them as separate 
and distinct sales of flour, and as the plaintiff had refused to make 
any deliveries on the second contract, the learned judge properly con- 
fined the attention of the jury to what occurred with référence to the 
contract of September Ist. The two orders sent by plaintiff to défend- 
ant, — one for a car load branded "Kron Prinz" and the other for a car 
load branded "Gunderson's Best," stated specifically that they were 
under the contract of September Ist. 

As already stated, thèse cars were presumably received by the con- 
signée at Plainfield, N. J., for whom they were ordered, about De- 
cember 20, 1910, and January 16, 1911, respectively. We say pre- 
sumably, because défendant testifies that on those dates he accepted 
and paid the drafts for the priées of the same, which were attached 
to the invoices or bills of lading. This feature of the case must be 
kept in mind, viz., that the cars shipped upon defendant's orders to 
defendant's customers were necessarily by this method required to 
be paid for, before they were delivered. No opportunity, therefore, 
was afforded for inspection before delivery, and défendant knew noth- 
ing as to the quality of flour received until he was informed by the 
complaints of his customers, after it had been actually tried out in 
baking. Thèse were the first and only deliveries under the contract 
of September Ist, if we except the car load delivered to and accepted 
by the défendant about February 20th under that contract, as alleged 
by plaintiff but not admitted by défendant. Of this, more hereaf ter. 

Referring again to the correspondence above recited, on January 
28, 1911, défendant wrote to plaintiff, giving him the information that 
the quality of the flour was complained of by his customers, the con- 
signées, as defective. On February 1, 1911, défendant again wrote 
that he had made another comparison of the alleged defective flour 
with the sample that he had f rom plaintiff of "Gunderson's Best," and 
that the complaints that he had received were justified. In response 
to the first letter, plaintiff admitted that the flour was "smutty," and 
promised to make good any loss incident to selling it to defendant's 
customers. Défendant, on January llth, submitted samples of the 
flour to a testing laboratory at Minneapolis, and on February 20th re- 
ceived reports from the same, as stated above, and the same were duly 
submitted to plaintiff in letter of that date. In the meantime, it appears 
that défendant was endeavoring to settle with his customers for the 
defective quality of the flour in the first two shipments under the con- 
tract of September Ist, and in the letter of the Ist of March sent state- 
ment of what he had donc in that regard, enclosing receipt in full from 
his customers. In reply to this letter, we bave the letter of March 3d, 
quoted from above, in which plaintiff refuses to allow anything to de- 
fendant on account of this settlement. 

It thus appears that défendant promptly notified plaintiff of the 
complaints of his customers as to the quality of the flour (which de- 
fendant had already paid for) ; that défendant was apparently dili- 
gent in seeking to ascertain the truth as to thèse complaints, by sub- 
mitting samples of the flour in question to expert examination; and 
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that he waîted for the report of the experts, in the meantime endeav- 
oring to minimize, as far as possible, the loss which he was compelled 
to make good to his own customers. 

The letter of March 4th, presumably received on March 6th, an- 
nouncing that plaintiff had shipped a car load différent entirely from 
that contracted for, was evidently meant as a tender, upon the refusai 
of which a breach of contract was to be founded. After the receipt of 
this letter and the previous letter of March 3d, défendant, on the 7th 
of March, wrote the letter above quoted from, declining to receive the 
iiour thus shipped and returning the invoice with the notification that 
he would accept no further shipments on ,the sale of September Ist. 
This was clearly intended as a rescission of the contract on the part of 
the défendant, and was effective as such, unless he was estopped by 
undue delay or other conduct affecting the rights of the plaintiff, from 
claiming a release from his obligation to receive and pay for future 
deliveries of the flour. 

[1] What is or is not a reasonably prompt exercise of the right of 
rescission, must dépend upon the circumstances of each case. Delay 
in fully ascertaining, by expert examination, the true quality of the 
flour, of which the plaintiff was cognizant, cannot be attributed as a 
fault to the défendant, or as in any way affecting his right to rescind, 
nor can a delay attributable to an honest désire to adjust the contro- 
versy between the parties, as to the character of the flour, be counted 
to the disadvantage of the défendant. The 12 or 14 days elapsing be- 
tween the date when defendant's letter of February 20th, inclosing the 
expert report as to the character of the flour, was received by plaintiff 
and the receipt by défendant of plaintiff's letters of March 3d and 4th, 
do not seem to us to constitute, under ail the circumstances of the case, 
an unreasonable delay, or one prejudicial to the plaintiff's rights. On 
the contrary, this delay seems to us to hâve been calculated to impress 
the jury as évidence of a patient waiting by the défendant on the plain- 
tiff, and of a not unreasonable désire to avoid coming to extremities 
in the matter. In this view of the case, the court were justified in 
avoiding any allusion to a possible estoppel on the ground of delay, 
and in this view plaintiff in error seems to hâve concurred, as no ex- 
ception is taken to any supposed omission of the court to charge in 
that respect. Lancaster Elec. L. H. & P. Co. v. Platt Iron Wks. Co., 
172 Fed. 314, 97 C. C. A. 148. 

What the plaintiff in error did except to and make the ground of 
three or four assignments of error, is what was said by the court in a 
colloquy with counsel, after the conclusion of the charge, stated in the 
record as f oUows : 

"Mr. Gallager : I would like to ask your honor whether you will charge 
the jury If the défendant elected to claim damages for the défendant, iu- 
stead of rescinding the contract, the contract then subsisted, as to future de- 
liveries. Tour honor bas not mentioned that. I do not know whether yuu 
intended to. 

"The Court: ïou mean the claim for damages for the alleged détective 
flour? 

"Mr. Gallager : If the défendant elected to claim damages, that he thereby 
elected to hâve the contract subsisting. 
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"The Court: Gentlemen, on the question that Mr. Gallager has suggested, 
it appears that after the fleur was alleged to be defectlve, Mr. Brey clalmed 
a réduction of one dollar a barrel for the flour, and afterwards settled the 
claim wlth his customer for fifty cents on the barrel. If Mr. Gunderson had 
accepted that settleuient, and settled on that basis wlth Mr. Brey, then Mr. 
Brey would hâve walved his right to claim that the contract was broken by 
Mr. Gunderson. But Mr. Gunderson did not accept the beneflt of the settle- 
ment, and was not a party to it. The mère fact that Mr. Brey claimed that 
amount of damages from Mr. Gunderson, which Mr. Gunderson rejected, 
would not prevent Mr. Brey electing to reject the whole contract because of 
the delivery of the defective article. If you find that the article was not up 
to sample. 

"Mr. Gallager: Will your honor allow me to suggest this, that if the évi- 
dence shows that the défendant did elect to claim damages, Instead of re- 
scinding the contract, that then the defect, while it may hâve existed, entitled 
the défendant only to damages, as he had elected not to rescind the contract. 

"The Court: You did not présent such a point before argument. I think 
I hâve covered that in what I hâve Just said to the jury. I will give you the 
benefit of any error you may consider the court made. 

"Mr. Gallager : My thought is, that the défendant may elect to take one 
of two courses, he either may accept damages for the defect, or he may re- 
scind the contract, and if the évidence shows he elected to take damages, 
and claim damages, then the contract subsisted, but if he elected to rescind 
the contract, then the contract was ended. I merely suggest that to your 
honor, if you will charge that as law to the jury, leaving them to détermine 
whether the évidence shows it. 

"The Court: If I did charge them, I would charge them that that Is not the 
law which applles to this case. 

"Mr. Gallager: Will your honor allow me to specify exceptions to the 
charge later. 

"The Court: Tou may do it now. The rule of this court is that exceptions 
to the charge must be made speciflcally before the jury retires." 

[2] We think the court below was correct in its views as above ex- 
pressed. Undoubtedly, a purchaser had an élection, under the circum- 
stances hère presented, either to pursue the seller for damages incur- 
red by reason of the seller's defective performance of his contract, or 
he might, with reasonable promptness after the discovery of this de- 
fective performance, rescind the contract and thus relieve himself 
from liability for subséquent deliveries thereunder. In exercising this 
right of rescission, the purchaser is bound, as far as possible, to put 
the seller in status quo, by returning or tendering the goods already 
received. This requirement, however, is not essential vvhere the goods 
hâve already been paid for, as in this case was the fact. This élection, 
however, must be decisively made, and the purchaser cannot resort to 
or use both methods of relief. Under the circumstances of the prés- 
ent case, the défendant was not bound to make his élection until after 
the plaintiff had refused to reimburse défendant for the outlay he had 
made by reason of the defect in thèse first two deliveries of the flour 
contracted for. Défendant was not making an élection of his remedy 
by merely requesting of the plaintiff a reimbursement of the money he 
had been obliged to pay to his customers. That request was neither a 
suit nor a claim for damages. Reimbursement of the money actually 
paid could be recovered by défendant, notwithstanding his rescission. 
What would hâve been the situation if plaintiff had settled with the 
défendant for thèse disbursements, is another question. Roxford 
Knitting Co. v. Hamilton Mfg. Co., 205 Fed. 842, 124 C. C. A. 44. 
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The contention was ably and urgently made by counsel for the plain- 
tif!, that the sales of September Ist and September 20th constituted 
in reality one contract, and that défendant had, by his letter of March 
7th, repudiated this unitary contract, embracing the sales made upon 
those two dates. The court, however, took a difterent view, to which 
the plaintifif took exception and has founded thereon one or more as- 
signments of error. The view taken by the court, to which we hâve 
already referred, was that the two sales made on the two dates of 
September Ist and September 20th, respectively, constituted separate 
contracts, and the jury were so instructed. We hâve already pointed 
eut that this instruction was abundantly supported by the évidence con- 
tained in the correspondence between the parties themselves. The 
court below, therefore, charged the jury that the contract of September 
20th was still in force, and that the refusai of the plaintifif after the 
defendant's letter of March 7th, to fill the orders of the défendant 
under the contract of September 20th, was a breach on plaintifif's part 
and entitled défendant to a certificate of recovery for a commission at 
ten cents a barrel, that he would hâve received had the whole order 
been filled. The propriety of .this instruction necessarily depended up- 
on the correctness of the preceding instruction given by the court to 
the jury, that the two contracts were separate and distinct. We find 
no error, therefore, in the instructions given in the respect hère ex- 
cepted to. 

[3] There are other matters that belong to the history of this case, 
as disclosed in the record, from which the charge of the court below 
has, we think, justly taken color, though not covered by any spécial 
exception or assignment of error. We hâve already called attention 
to plaintifï's letter of March 4th, tendering a car load of a différent 
(though superior) grade of flour from that called for by the contract 
of September Ist. It is noteworthy in passing that this letter begins: 

"Enclosed find invoice for car of 'Kron Prinz' shipped you today, to apply 
on sale of Septeinher Ist, 1910." (Italics ours.) 

This invoice was intended, as we hâve pointed out, to stand for a 
tender under the contract of that date, which, if rejected, would con- 
stitute a breach of that contract and thus furnish ground for a suit for 
damages. On its face, this letter was inefifective as a tender under the 
contract. The language of the plaintiff himself in this letter is: 

"This is my choice patent, not the stanc'ard patent sold you." 

Plainly, therefore, it was not a tender under the contract of Sep- 
tember Ist. It was not the fîour to which the contract referred, and 
the mère f act that it was a superior grade could not remedy this def ect 
in the tender. Moreover, as counsel for défendant has pointed out, 
défendant was dealing with his customers on the basis of the partic- 
ular flour ordered from plaintifif. To hâve injected into his trade a 
single car load of a superior grade, even at the same price as the fiour 
ordered, would hâve tended to demoralize his dealings with his custom- 
ers, and disadvantage — not advantage — -to défendant would hâve re- 
sulted therefrom. The court might well hâve been impressed with the 
view, that this tender of an invoice of a car load of a différent quality 
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of flour was not a tender under the contract, and therefore formed no 
basis for the suit instituted by the plaintiff. Defendant's point was not 
without merit, that he would hâve been justified, after that tender, in 
refusing any further shipments on the sale of September Ist, and so 
hâve rescinded the contract on that ground, because the onlj tender 
that plaintiff made to défendant of the balance of the flour on the 
contract of September Ist, was confessedly by his own letter not the 
flour that he had sold. The jury, however, were not so instructed and 
the record does not disclose whether any such point was made at the 
trial. 

Much stress was laid by plaintiff's counsel at the argument and in 
his brief upon a so-called "waiver" of defendant's right to rescind, 
by his having accepted and paid, February 20th, for a car of flour 
alleged to hâve been shipped under the contract of September Ist, with- 
out complaint. Défendant testifies that, though he made no complaint 
to plaintiff as to this car, his customers made such complaint to him, 
and it was a source of serious trouble between him and them. De- 
fendant's counsel does not admit that this flour was shipped under the 
contract of September Ist. But however this may be, this question 
of waiver is not before us. It apparently was not pressed at the trial. 
Certainly no request was made for instruction by the court on this 
point, and no exception has been taken to the omission in this respect 
on the part of the court. Even after the charge, during the colloquy 
between counsel for plaintiff and the court, attention was not called to 
this point. So far as the record discloses, it is hère made for the first 
time. That it is not properly raised, is obvions, and we express no 
opinion as to its merit. 

We think the case was properly submitted to the jury, and the judg- 
ment of the court below is therefore aflîrmed. 



In re GOLD. 

CONSTAD et al. v. BUELL. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1,954. 

1. Bankkuptcy (§ 140*) — Propektt Passing to Teustbe — Peopertt Obtained 

BY FlîAUD. 

Under tbe law of Illinois as settled by décision tbat an attachaient or 
judgment créditer by levy acquires only the rights of the debtor in the 
property as against another having the légal title, a trustée in bankruptcy 
comlng Info possession of property obtained by the bankrupt by false 
and traudulent représentations did not, by virtue of Bankr. Act July 1, 
1S98, c. 541, § 47a(2), 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as 
amended by Act June 25, 1910, c. 412, § 8, 3C Stat. 840 (U. S. Comp. St. 
Supp. 1911, p. 1500), which vests in him "ail the rights, remédies and 
powers of a créditer holding a lien by légal or équitable proceedings," 
acquire title to the property as against the sellers who rescinded the con- 
tract as soon as they learned of the fraud. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to aate, & Rep'r Indexes 
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2. Bankbuptct (§ 455*) — Appellatb Peoceedings — "Contboveest Aeising in 
Bankbuptcy Prooeedings." 

A proceeding by an adverse clalmant to recover property In possession 
of a trustée Is a "controversy arislng in a bankruptcy proceeding," withln 
tlie meaning of Bankr. Act July 1, 1898, c. 541, § 24a, 30 SLat. 553 (U. S. 
Oonip. St. 1901, p. 3431), and the decree therein Is appealable at any time 
within six months. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916 ; Dec. Dlg. 
§ 455.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ilhnois ; Kenesaw M. Landis, 
Judge. 

In the matter of Sophia M. Gold, bankrupt. From a decree deny- 
ing their pétition to reclaim property, WilHam W. Constad and Morris 
Newman, doing business as Wm. W. Constad & Company, appeal. Re- 
versed. 

The bankrupt, who was a furrier doing a retail business in the city of Chi- 
cago, on or about August 10, 1910, approacbed appellants, who were Whole- 
sale furriers in the city of New York, with a view to securing a Une of crédit 
in the purchase of furs. She represented that she was worth between $5,000 
and $6,000 above ail her debts, which, she stated to appellants, did not exceed 
$1,000. Relying upon her représentations, appellants sold and delivered to 
her at two différent dates furs amounting in value to the sum of $926.25. 
After receiving said furs, she proceeded to conceal the same and, with intent 
to defraud appellants, shipped a large part of the same out of Chicago. 
Within two months thereafter she was adjudged an involuntary bankrupt. 
Then, for the flrst time, appellants learned of the fraud through which she 
had obtained the goods. In the meantime, the trustée took steps to recover 
the furs se concealed and shipped out of the city, and did recover a portion 
of appellants' said furs, of the value of $425. On learning of said fraudulent 
conduct and said bankruptcy proceedings, appellants rescinded said sales and 
at once petitioned the court for the return of said recovered furs or the pro- 
ceeds thereof to them, the same having been sold by the trustée pending such 
proceedings, ail of which steps they took after the furs had come Into the 
possession of the trustée. The matter was heard before the référée, who found 
that the trustee's title to said goods, under section 47a (2) of the bankruptcy 
act as amended June 25, 1910, was superior to that of appellants', and dis- 
missed appellants' pétition for want of equity. Thereupon the référée flled 
with the District Court a certlficate for review, wherein he stated that under 
the undisputed évidence adduced on the hearlng of appellants' pétition, "said 
petltloners [the appellants] were entitled to reclaim said goods and were en- 
titled to the proceeds of the sale thereof, if, under the bankruptcy law as 
amended by the act of June 25, 1910, a vendor of goods who has been Induced 
to sell such goods by false and fraudulent représentations, can, under any cir- 
cumstances appearing in évidence, reclaim such goods from the trustée In 
bankruptcy of the vendee." Upon the hearlng upon said pétition for review 
and the said referee's certlficate, the District Court afiirmed the action of the 
référée in dismlssing said pétition. The cause is before us on appeal from 
that order. The errors assigned, in substance, résolve themselves into the one 
proposition, vlz., the court erred in holding that the rlghts of the appellants 
were inferior, under the facts of the case, to those of the trustée. 

Alvin W. Wise, of Chicago, 111., for appellants. 
Francis J. Houlihan and Edward Menkin, both of Chicago, 111., for 
appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

•For other cases see same topie & § numeee in Dec. & Am. Digs. 1907 to date. & Kep'r Indexes 
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KOHLSAAT, Circuit Judge (af ter stating the f acts as above). [ 1 ] 
Section 47a(2) of the Bankruptcy Act as the same was amended by the 
act of June 25, 1910, reads as follows, viz. : 

"And such trustée, as to ail property In the custody or coming Into the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rights, remé- 
dies, and powers of a créditer holding a lien by légal or équitable proceedinss 
thereon ; and also, as to ail property not in the custody of the bankruptcy 
court, shall be deemed vested with ail the rights, remédies, and powers of a 
judgment créditer holding an exécution duly returned unsatisfied." 

By the order of the court affirming the referee's action upon the pé- 
tition for review, the court in effect held that under the statute as 
amended, and under the laws of liïinois as construed by the courts of 
that State, the rights of a defrauded vendor were inferior to those of 
"a creditor holding a lien by légal or équitable proceedings," and that 
the latter has the rights of a bona fide purchaser for value without no- 
tice of the fraud. The question is one of Illinois law. In support of 
this proposition, the trustée cites a number of cases from Illinois, the 
doctrine of which is fully summed up in Van Duzor v. Allen, 90 111. 
499. In that case it appears that one Gaston bought of Van Duzor a 
threshing machine. Van Duzor claimed that Gaston was to hâve given 
his notes with sureties. Gaston insisted his notes were to be secured 
by chattel mortgage on the thresher. Gaston was given possession with- 
out the delivery of security, and proceeded to thresh for those desiring 
his services, for more than two months, said question of the nature of 
the security to be given still remaining unsettled, when judgments 
against him were obtained in favor of persons who had rendered serv- 
ices to him in threshing, upon which judgments exécutions were sworn 
out and placed in the hands of a constable, who levied upon the 
thresher. Van Duzor replevied the latter. On the trial of the replevin 
suit. Van Duzor was defeated. On appeal the Suprême Court affirmed 
the judgment. In its opinion the court said: 

"A bona flde creditor, who, under a judgment and exécution, acquires a lien 
on property thus situated, occupies the same position in ail respects as does 
a bona fide purchaser. Where the apparent owiier of property tlius acquired 
has the indicia of ownership and may sell and pass a good title to a pur- 
chaser, without notice, a bona fide creditor may seize the property on exécu- 
tion and sell it tliereunder and pass the title, not only against the apparent, 
but also the real owner." 

This décision must be construed with référence to the facts of the 
case. The question of the rights of a defrauded vendor were not un- 
der considération. Whatever lien, if any. Van Duzor possessed as 
against Allen, was a secret lien and was not made a condition of the 
passing of the title. Allen actually had title. This case states the law 
of Illinois as it stands to-day. Further cases cited by the trustée in 
support of this doctrine are Union Stockyards & Transit Co. et al. v. 
Mallory, 157 111. 565-566, 41 N. E. 888, 48 Am. St. Rep. 341 ; Brund- 
age v. Camp, 21 III. 330; Fawcett v. Osborn, 32 111. 411, 83 Am. Dec. 
278; Chicago Dock Co. v. Poster, 48 111. 507; Doane v. Lockwood. 
115 111. 490, 4 N. E. 500; Butters v. Haughwout, 42 111. 18, 89 Am'. 
Dec. 401; Farwell v. Hanchett, 120 III. 577, 11 N. E. 875. 

None of thèse, however, apply to the facts of the case at bar. This 
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clearly appears from the décisions o£ the Illinois courts. The leading 
case is that of Schweizer v. Tracy, 76 111. 345, the facts of which are 
very similar to those of the case at bar. There the purchaser had ob- 
tained the goods through f raudulent représentations as to his financial 
circumstances. After possession taken, the goods were levied upon 
under a writ of attachment issued against the fraudulent vendee. The 
defrauded vendors instituted a suit in replevin in which they were 
defeated and the return of the property to the sherifï awarded. Hav- 
ing failed to ijsturn the goods, suit was instituted upon the replevin 
bond, in which suit Schweizer was impleaded with the defrauded ven- 
dors. In the lower court judgment went for the plaintiff in that suit. 
On appeal the judgment was reversed. In the course of its opinion 
the court said: 

"Corning, then, to the conclusion which we do, that had Mack, Stadler & 
Co. discovered the fraud practiced upon them whilst the goods remalned in 
the hands of the fraudulent vendee, and replevied them, they could hâve suc- 
cessfully maintained their action, the question is presented, whether the at- 
tachlng creditors hère, or the sherifC, by virtue of his v?rit of attachment, ac- 
quired any other or greater title than the fraudulent vendee possessed. Had 
the vendee, before the reclaiming of the goods by Mack, Stadler & Co., sold 
them to an innocent purchaser for value, no doubt, under the décisions of thls 
court, the purchaser vpould hâve acqulred a valid title to the goods" — citlng 
Jennlngs v. Gage et al., 13 111. 610, 56 Am. Dec. 476 ; M. C. K. R. Co. v. Phil- 
lips et al., 60 111. 190; Toung et al. v. Bradley et al., 68 111. 553. 

The court thereupon proceeded to explain the language in Burnell 
V. Robertson, 5 Gilman (111.) 282, and said : 

"That case was a case where a debtor had title to the property, and the con- 
troversy was between a prlor purchaser from the debtor, who had not ob- 
tained possession of the property, and a subséquent attaching créditer; and 
in référence to such a state of facts, the court says : 'In case of two sales of 
Personal property, both equally valid, his is the better rlght who flrst gets pos- 
session of the property, and the attaching créditer stands in the light of a 
purchaser and is to be protected as such.' That is, the attaching credltor 
stands in the light of a purchaser, not necessarily as against the world, but 
as against another purchaser, the credltor havlng, by virtue of his attach- 
ment, flrst obtained possession of the property ; thus acknowledging the com- 
mon doctrine respecting the sale of Personal property, that a sale without the 
dellvery of possession, is void as against subséquent purcbasers and creditors. 
This is the full import of that décision. But in the case at bar, the only ti- 
tle of the debtor is one acquired by fraud and false représentations, and void- 
able at the option of his vendors. The gênerai expression used in the case 
cited is to be ûnderstood wlth référence to the facts of that case, and is not 
authorlty in support of the view, that an attaching créditer, under the cir- 
cumstances of such a case as the présent, as against the vendor, stands in the 
same position as an innocent purchaser for value." 

The court further in said opinion said there was no différence as to 
priority of lien between an attachment lienor and an exécution lien, 
citing Tousley v. Tousley, 5 Ohio St. 78 ; that the attachment créditer 
took no better title than the fraudulent vendee possessed, and pro- 
ceeded to hold that the right of possession was in the defrauded vendor 
and that there was no liability upon the replevin bond. This case was 
decided prior to Van Duzor v. Allen, supra, but has been approved in 
a number of subséquent cases. In Walsh v. First National Bank, 228 
111. 446, 81 N. E. 1067, the court held that the transférée of a bill of 
lading prevailed over an attaching créditer, and says: 
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"In snch a case an attachment credltor only obtalns the rights wMoh the 
debtor bas in the property at the time of the levy of the writ. One claim- 
Ing to be a créditer of another and levying a writ of attachment Is not a bona 
fide purchaser for a valuable considération" — citlng, among other authori- 
ties, Schweizer y. Tracy, supra. 

The latter case is cited approvingly in Hacker v. Munroe & Son, 176 
m. 394, 52 N. E. 12 ; King & Co. v. Brown, 24 111. App. 579-582 ; 
Gould V. Howell, 32 111. App. 349-350; O'Neil v. Patterson & Co., 52 
111. App. 27-33; Nonotuck Silk Co. v. Levy, 75 111. App. 55-58; La 
Salle Pressed Brick Co. v. Coe, 65 111. App. 619-622 ; Link v. Gibson, 
93 m. App. 433-435; Magerstadt v. Schaefer, 110 111. App. 171, and 
other cases. The same rule qf law is laid down in Doane v. Lock- 
wood, supra; Staver & Abbott Mfg. Co. v. Coe, 49 111. App. 426-431. 

From the foregoing'it appears that the rule laid down in Schweizer 
V. Tracy, supra, is hère controlling. The vendors having at the earli- 
est opportunity rescinded the sale, the title to the f urs in question 
never passed to the bankrupt, by reason of her fraudulent représenta- 
tions to the vendors, therefore the trustée took no title thereto inas- 
much as, under the laws of Illinois, as construed by the courts of the 
State, the rights of the defrauded vendor prevailed over the claims "of 
a creditor holding a lien by légal or équitable proceedings thereon." 

[2] At the early part of this session appellee presented to the court 
and argued orally a motion to dismiss the appeal herein for want of 
jurisdiction, assigning as ground therefor (1) that appellants' claim 
amounted to less than $500, and (2) that this appeal had not been per- 
fected within ten days from the entry of the order appealed from, 
which motion the court took under advisement until the final hearing. 
This motion was based upon section 25a of the bankruptcy act, which 
is applicable only to proceedings in bankruptcy. The matter hère in- 
volved is, however, not cognizable under section 25a, but is clearly a 
controversy arising in a bankruptcy proceeding, and as such is gov- 
erned by the provisions of section 24a of the act, and the terms of the 
judicia'ry act of March 3, 1891. Consequently the amount involved is 
not limited and the appeal, having been taken within six months from 
the entry of the order, was properly perfected. The motion must 
therefore be denied. 

The judgment of the District Court is reversed, with direction to 
vacate its decree herein and grant the prayer of the pétition to the 
amount of $425. 



SMITH V. BALTIMORE & O. R. CO. 

(Circuit Court of Appeals, Fourth Circuit. December 17, 1913.) 

No. 1154. 

1. Teial (§ 142*) — Gbounds fob DiKECTiNa Vekdict foe Défendant — Insuf- 
EiciENCY OF Evidence. 

An issue of fact is made for the jury whenever reasonable men mlght 
fairly differ as to the inference to be drawn from the évidence bearing on 
a vital point. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 337; Dec. Dlg. § 
142.*] 

•For other (!)»ses see same topio & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. EArLEOADS (1 375*) — Injuries to Persons on Track — Dutt as to Tkes- 

PASSERS. 

The engineer of a train Is under no duty to keep a lookout for tres- 
passers unless he has reason to expect them on the track, but he is un- 
der the duty to use due care to avoid injury to a trespasser whom he sees 
on the track In a condition or situation indicating his inability to take 
care of himself. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 1275-1284; 
Dec. Dig. § 375.* 

Care required of railroads as to trespassers on or near traclîs, see note 
to Louisville & N. R. Co. v. Womack, 97 C. C. A. 56G.] 

3. Eailboads (§ 375*) — Injuey to Persons on Tback — Négligence of Engi- 

neer. 

A finding that the engineer of a train saw a child five years old on the 
track running ahead of the train in time to stop authorized a finding of 
négligence If he, falled to at once use every effort to stop the train. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 1275-1284; 
Dec. Dig. i 375.*] 

4. Railroads (§ 400*) — Injury to Person on Tback — Questions for Jury. 

Evidence consldered, and held sufflcient to require the submission to 
the jury of the question whether the engineer of a train saw a child on 
the track and was négligent in falling to apply the brakes at once. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1365-1381; 
Dec. Dig. § 400.*] 

Knapp, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Huntington; Benjamin F. Keller, Judge. 

Action at law by Frances E. Smith, an infant, by her next friend, 
Isaac V. Smith, against the Baltimore & Ohio Railroad Company. 
Judgment for défendant, and plaintiff brings error. Reversed. 

L. C. Somerville, of Point Pleasant, W. Va. (Somerville & Somer- 
ville, of Point Pleasant, W. Va., on the brief), for plaintiff in error. 
Rankin Wiley, of Point Pleasant, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP. and WOODS, Circuit Judges. 

WOODS, Circuit Judge. [ 1 ] This action for personal injuries re- 
sulted in a verdict for the défendant by direction of the District Judge ; 
and the main question presented to this court is whether the évidence 
on behalf of the plaintiff made an issue of négligence on the part of 
the défendant which should hâve been submitted to the jury. In de- 
ciding this question the settled rule of guidance is that an issue of fact 
is made for the jury whenever reasonable men might fairly differ as to 
the inf erence to be drawn from the évidence bearing on a vital point. 
Richmond, etc., R. R. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. 
Ed. 642; Texas & Pacific Ry. Co. v. Harvey, 228 U. S. 319, 33 Sup. 
Ct. 518, 57 L. Ed. 852. 

[2] The plaintiff, a girl five years old, and her brother, three years 
old, were left by their mother for a short time near the track of the de- 
fendant railroad company. They went on the railroad, and the plain- 
tiff was run over by a passenger train and lost a leg and an arm. It 
was not alleged in the déclaration that the engineer in charge of the 

•For other cases see same topic & 5 NUMEek in Dec. & &m. Digs. 1907 to date, & Rep'r Indexes 
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locomotive was négligent in not keeping a lookout for the plaintiff or 
other persons on the track, nor was there any allégation or proof that 
the servants of the défendant company had reason to expect persons 
to be on the track at the place of the accident. On the contrary, the 
spécifie act of négligence charged, and that which the plaintifï under- 
took to prove, was that the locomotive engineer saw the plaintiff on 
the track in time to stop the train, but negligently failed to make the 
proper effort to do so until it was too late. The testimony adduced to 
support this allégation must therefore be considered in the light of 
the rule that the engineer of a train is under no duty to keep a lookout 
for trespassers unless he bas reason to expect them on the track, but 
that he is under the duty to use due care to avoid injury to a trespass- 
er whom he sees on the track in a condition or situation indicating his 
inability to take care of himself. Woodruff v. Northern Pac. R. Co. 
(C. C.) 47 Fed. 689; Sheehan v. St. Paul & D. Ry. Co., 76 Fed. 201, 
22 C. C. A. 121 ; Baltimore & O. R. Co. v. Hellenthal, 88 Fed. 116, 31 
C. C. A. 414; Cleveland, C, C. & St. L. R. Co. v. Tartt, 99 Fed. 369, 
39 C. C. A. 568, 14 L. R. A. 98; Grand Trunk Ry. Co. of Canada v. 
Flagg, 156 Fed. 359, 84 C. C. A. 263. Many other cases on the sub- 
ject are coUated in a note to 8 L. R. A. (N. S.) 1069 et seq. This rule 
with its limitations extends to children. Morrissey v. Eastern R. R. 
Co., 126 Mass. Z77 , 30 Am. Rep. 686 ; Woodruff v. Northern Pac. R. 
R. Co. (C. C.) 47 Fed. 689; Ashworth v. Southern Ry. Co., 116 Ga. 
635, 43 S. E. 36, 59 L. R. A. 592; Garner v. Trumbull, 94 Fed. 321, 36 
C. C. A. 361 ; note to 8 L. R. A. (N. S.) 1079. 

[3] Since the plaintiff was a trespasser at a place where the engi- 
neer had no reason to expect her, the District Judge was right in charg- 
ing the jury that the défendant would not be liable for the failure of 
the engineer to keep such a lookout as would hâve enabled him to see 
her in time to stop the train. In applying the rule above stated, it 
seems clear to the majority of the court, that if the engineer actually 
saw the plaintiff on the track and failed to use ail reasonable means at 
his command to stop the train, there would be ground for the jury to 
draw the inference of actionable négligence. Surely the sight of a 
little girl of five years, not standing still nor moving off, but running 
down the track in front of the moving engine, might reasonably be 
regarded instant notice to the engineer of the child's being aware of 
the approach of the train, and in such a state of consternation as to be 
unable to take care of herself. If the jury should find that the engineer 
did see the plaintiff in this situation in time to stop, they might well 
say that as a man of ordinary discrétion he should hâve known that he 
had not a moment to spare, and should hâve used every effort to stop 
the train. We cite only a few of the many cases supporting this con- 
clusion. Gunn V. Ohio River R. Co., 42 W. Va. 676, 26 S. E. 546, 
36 L. R. A. 575 ; Indianapolis, etc., R. Co. v. Pitzer, 109 Ind. 179, 6 
N. E. 310, 10 N. E. 70, 58 Am. Rep. 387; Burg v. C, R. I. & P. Ry. 
Co., 90 lowa, 106, 57 N. W. 680, 48 Am. St. Rep. 419 ; Southern Ry. 
Co. v. Chatman, 124 Ga. 1026, 53 S. E. 692, 6 L. R. A. (N. S.) 283, 4 
Ann. Cas. 675; Spooner v. D. L. & W. R. R. Co., 115 N. Y. 22, 21 
N. E. 696; Southern R. R. v. Smith, 163 Ala. 1.'4, 50 South. 390; 
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Ross V. Texas & Pac. Ry. Co. (C. C.) 44 Fed. 44; B. & O. Ry. Co. v. 
Hellanthal, 88 Fed. 116, 31 C. C. A. 414. 

[4] The remaining question is whether there was évidence from 
which reasonable men might draw contrary conclusions as to the aver- 
ment that the engineer did see the plaintifï in time to stop the train 
and failed to do so. The rate of speed was variously estimated by the 
witnesses at from 8 to 15 miles an hour. The engineers who testified 
on the subject agreed that a train running at a speed of 8 to 15 miles 
an hour would stop within a distance of 60 to 80 feet upon application 
of the emergency brakes, and that it would take from one to three 
seconds to make the application. The engineer in charge of the loco- 
motive testified that he was looking .^head, but, owing to the curve of 
the road, the boiler and other portions of the locomotive prevented him 
from seeing the chiidren till he was within 30 feet of them ; that he in- 
stantly applied the air brakes, blew the alarm whistle, and made the 
stop in about 70 feet. This évidence as to the whistle and the quick 
stop was corroborated by a passenger on the train ; and the statement 
that on a curve the view ahead would be obstructed by portions of the 
locomotive was confirmed by several witnesses. If the other évidence 
made no issue as to this course of conduct, the conclusion would be 
inévitable that the engineer was blameless. But even giving full force 
to the strong presumption that his anxiety to save the child from péril 
instantly became uppermost, and bearing in mind that he was in a bet- 
ter position to judge what his opportunity was and to know the time 
and manner of his action, yet we think there was évidence from which 
it would hâve been possible for the jury as reasonable men to infer that 
the engineer at first relied on the alarm whistle and did not put on the 
emergency brakes as soon as he saw the child. The testimony of the 
civil engineers who measured the ground was to the effect that the 
road is straight for 130 feet approaching the point where the accident 
occurred, and that there is a curve of only 2% feet for 100 feet more ; 
and there was testimony from two mail clerks on the train that there 
were first three or four blasts of the whistle, then a little interval fol- 
lowed by the application of the brakes and seven or eight short blasts. 
Thèse witnesses "guessed" the distance traveled after the first signal 
to be 200 feet. Ayelshire, a witness standing a short distance from the 
road, testified that he saw the train and heard it blow, and looked down 
the track, and saw the chiidren, that the whistle was sounding short, 
quick blasts at a point which turned out to be about 300 feet from the 
place of the accident. 

Having in view the évidence that the engineer was looking ahead, 
that he had a straight track of 130 feet, and that the train could be 
stopped in that distance, and the évidence of several quick blasts of 
the whistle at an appréciable time and distance before another séries 
of blasts and the application of the air brakes, we are unable to- resist 
the conclusion that reasonable men might draw thèse diiïerent infer- 
ences on vital issues, namely : First, that the engineer's statement that 
he used every means at hand to stop the train as soon as he saw the 
chiidren was correct, or that in the emergency which was upon him 
he at first relied on the alarm whistle and failed to apply the brakes 
210 F.— 2T 
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until it was too late ; second, that the engineer in the emergency which 
was upon him did ail that could be expected of a reasonably prudent 
man, or that, even allowing for the emergency, a reasonably prudent 
man could and would hâve stopped the train in time. 

For thèse reasons this court is of the opinion that the District Court 
erred in directing a verdict for' the défendant, and the judgment of 
the District Court is reversed, and the cause remanded for a new trial. 

Reversed. 

KNAPP, Circuit Judge (dissenting). The conclusions of the ma- 
jority involve the affirmance of two propositions : First, that there was 
évidence from which the jury might find that the engineer did in fact 
see thèse children when far enough away to stop the train before 
reaching them, although he testified positively to the contrary; and, 
second, if the jury so found, that there was évidence from which they 
might further find that he did not thereupon do what a reasonably 
prudent engineer should hâve done to avoid the accident. 

Assuming that the first of thèse propositions is justified by the 
proofs submitted, I am of opinon, after careful examination of the 
record, that nothing was shown which would sustain a verdict for 
plaintifï on the theory of the second proposition. It appears from the 
testimony that the engineer could not see the children on the track 
ahead of him until the locomotive rounded a curve which terminated 
about 130 or 140 feet from the point where plaintifï was injured. Un- 
doubtedly, if he had reversed the engine and used the emergency 
brakes upon the instant, the train would bave been stopped in time, 
since by those means it could hâve been brought to a standstill, at the 
speed it was moving, before going more than 60 to 70 feet, as was in 
fact done in this instance. What the engineer saw, or could hâve 
seen, when the stretch of straight track came within his line of vision, 
was "thèse two little children running down the track," to use the 
language of the only witness who testified as to where they were and 
what they were doing at that moment. 

What the engineer at once did, as the jury might find from the 
plaintiff's proofs, was to sound several sharp, waming blasts with the 
whistle, and then a few seconds later, for it was ail a matter of sec- 
onds, to reverse the engine and apply the emergency brakes, but un- 
fortunately not soon enough to avert the disaster. Because he. did 
not immediately use every effort to stop the train, but for a brief in- 
terval resorted to the warning whistle, it is held to be a question of 
fact for the jury whether "a reasonably prudent man could and would 
hâve stopped the train in time." 

To this I cannot agrée. In my judgment, there is no aspect of the 
testimony or allowable inference therefrom which would support a 
findin^ of imprudent or unreasonable conduct on the part of the 
engineer. Indeed it seems to me that he did just what a careful en- 
gineer would be likely to do in such an unexpected emergency. Under 
the circumstances disclosed, it would be the natural, almost instinctive, 
act of an engineer to give signais of warning, which would presum- 
ably bave the effect of clearing the track. And until he had some 
reason to apprehend that such signais might fail of their purpose, the 
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engineer would not be chargeable, in my opinion, with want of due 
care for neglecting to take the most effective measures for stopping 
his train. This is not the case of little children playing on the track, 
heedless of the coming of a train and unconscious of danger, nor of 
persons discovered on the track whose postures and actions indicate 
that they are in a more or less helpless condition. The children in 
question, when they could first be observed by the engineer, were 
"running down the track" in front of him, evidently aware that the 
train was approaching, and apparently intending to get eut of the 
way. There was nothing to prevent them from stepping off the track 
on either side, and the little boy, two years younger than plaintiff, did 
leave the rails, and was seen "climbing the bank" before the locomo- 
tive passed by him. In view of thèse undisputed facts I think the 
engineer had a right to suppose, when the children first came in sight, 
that they would get oiï the track in response to his warning, and that 
he was justified in acting upon that supposition. To say that the 
jury might fînd him at fault under such circumstances, because he 
did not instantly, or as quickly as possible, do everything in his power 
to stop the train, and because, had he done so, the train could hâve 
been stopped in time, is to sây in efïect, or permit the jury to say, 
that it was not reasonably prudent on his part to assume, even for 
a few moments, that the plaintiff would heed his warning and get 
off the track, although the assumption is based upon everyday ex- 
périence and observation. It is also to say, or permit the jury to say, 
that the duty of the engineer was measured, not by what reasonable 
judgment would dictate in such a situation, but by what he might hâve 
done as the event proved. In short, the conclusions of the majority 
involve a rule of obligation which seems to me at once unjust to de- 
fendant and against the weight of authority. In my opinon the ver- 
dict was properly directed, and the judgment should therefore be af- 
firmed. 



LUBDERS V. UNITED STATES, 

(Circuit Court of Appeals, Ninth Circuit. January 5, 1914.) 

, No. 2260. 

1, Chiminal Law (§ 1156*) — Weit of Eeboe— Eeview— Ordeks Reviewabu: 

— Denial of Kew Tbial. 

Déniai of a motion to set aside a conviction and grant a new trial 
cannot be reviewed on writ of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3067- 
3071 ; Dec. Dig. § 1156.*] 

2. Cbiminal Law (§ 369*) — Evidence— Othbe Offenses— Bankeuptct. 

In a prosecution of a bankrupt for concealing an interest in real prop- 
erty standing in tlie name of E. from his trustée, it appeared that the 
bankrupt owned certain property in the name of B., and that he pro 
cured her to transfer the same to E., and later procured B. to exchangt; 
guch property for that in controversy under terms requiring a payment of 
$1,000 cash. Beld, that évidence that in February, 1911, he procured a 

*For other cases see same topic & i kdmbbb in Dec. & Am. Digs. 1907 to date, & Kep'r ladexet 
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certificate of deposlt for $1,200, which he indorsed to E., was admissible, 
notwitlistanding tlie excbange was not made untll tlie following May, and 
was not objectionable as tending to show- thé commission of another 
offense, to wit, the concealment of tlie certificate from the trustée; tbe 
court liaving instructed tliat ttie only charge in the indictment was the 
concealment of defendant's interest in the real estate, and, unless the 
certificate had référence to the defendant's ownership of such property, 
they should disregard it. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 822-824; 
Dec. Dig. § 369.*] 

3. Criminal Law (§ 369*) — Evidence— Otiiee Offenses. 

Evidence, relevant to the offense charged in the Indictment, is not ad- 
missible because it also tends to prove the commission of another offense. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 822-824 ; 
Dec. Dig. § 369.*] 

i. Witnesses (§ 393*) — Accused— Impeachment— Conteadiction. 

Where, in a prosecution of a bankrupt for concealing certain prop- 
erty from his trustée, he testifled that he had at one time owned certain 
real property in W., which the government claimed had been exehanged 
for the property in question, the government was entitled to impeach him 
by showing that in a former proceeding he had testifled that he never 
ovi'ned any real estate at W. or any interest therein. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§■ 1252-1257; 
Dec. Dig. § 393.*] 

5. Witnesses (§ 393*) — Testimony at Peiob Tbial— Teansceipt. 

Where a court reporter, who had taken defendant's testimony in a 
prior proceeding on being sliown the transcript of his notes, identified 
the same and testifled that he made it and that it was a correct tran- 
script of his notes, it was admissible to show defendant's testimony on 
such occasion, though the witness further testifled that he had no memo- 
ry or independent recoUeetion of the testimony, and that a référence to 
the transcript would not refresh his recollection. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1252-1257; 
Dec. Dig. § 393.*] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

A. W. Lueders was convicted of willfully conceahng certain prop- 
erty from his trustée in bankruptcy, and he brings error. Affirmed. 

Elmer M. Hayden and Maurice A. Langhorne, both of Tacoma, 
Wash., George F. Vanderveer, of Seattle, W'ash., and F. D. Metzger, 
of Tacoma, Wash., for plaintifï in error. 

C. F. Riddell, U. S. Atty., of Seattle, Wash., and E. B. Brockway, 
Asst. U. S. Atty., of Tacoma, W'ash. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The indictment filed by the United 
States attorney charged that on or about the 23d day of February, 1912, 
the défendant, within the Southern Division of the Western District 
of Washington, while he was a bankrupt under the Bankruptcy Act, 
did willfully, knowingly, fraudulently, and unlawfuUy conceal and 
cause to be concealed from one J. M. Phillips, who was then and there 
the duly appointed, qualified, and acting trustée in bankruptcy of the 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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défendant, a bankrupt, certain property, to wit, certain lands situate 
in the county of Morrow, state of Oregon (which property was par- 
ticularly described and set forth in the indictment), of the value of 
$25,000, to which the estate of said bankrupt then and there had a cer- 
tain right, claim, and interest. 

It appeared from a bill of particulars furnished to the défendant by 
the government that the manner of concealment of the real estate re- 
ferred to in the indictment was as follows: The défendant, having 
bought certain property in the town of Winlock, in the state of Wash- 
ington, commonly known as the "St. James Hôtel property," from one 
Cari Buege, took title to it in the name of Anna Reinhardt without any 
considération moving to the latter therefor ; that thereaf ter the défend- 
ant procured Anna Reinhardt, without any considération therefor,. to 
transfer the property by deed to one E. Maud Everitt; and that said 
E. Maud Everitt did thereafter trade said property for the real estate 
set forth and descirbed in the indictment, situate in the county of Mor- 
row, state of Oregon, with the intent and purpose on the part of said 
défendant to conceal ail of the last-mentioned real estate from the trus- 
tée in bankruptcy mentioned and named in the indictment. 

The jury found the défendant guilty as charged in the indictment, 
and he was sentenced by the court to imprisonment for the term of 
nine months. 

The first four assignments of error relate to the admission of cer- 
tain testimony introduced by the government over the objections of 
the défendant. The objection was that the testimony was incompétent, 
jrrelevant, and immaterial and prejudicial to the rights of the défend- 
ant. 

[1] 1. The fifth assignment is directed to the refusai of the court 
to set aside the verdict and grant a new trial. With respect to the lat- 
ter assignment, it is well settled that the ruling of the trial court deny- 
ing a new trial cannot be assigned as error. Moore v. United States, 
150 U. S. 57, 14 Sup. Ct. 26, Z7 L. Ed. 996; Holder v. United States, 
150 U. S. 91, 14 Sup. Ct. 10, 37 L. Ed. 1010; Blitz v. United States, 
153 U. S. 308, 14 Sup. Ct. 924, 38 L. Ed. 725 ; Wheeler v. United 
States, 159 U. S. 523, 16 Sup. Ct. 93, 40 L. Ed. 244; Clune v. United 
States, 159 U. S. 590, 16 Sup. Ct. 125, 40 L. Ed. 269. 

[2] 2. The first two assignments of error relate to the admission 
by the court of certain testimony over the objection of the défendant, 
which it is claimed was irrelevant, incompétent, and immaterial. 

The first objection was to the testimony of one A. ô. Hoonan, as- 
sistant cashier of the National Bank at Aberdeen, Wash. The second 
objection was to the testimony of one Clyde L,. Philliber, clerk in the 
Bank of Ladd & Tilton, at Portland, Or. As the testimony of thèse 
two witnesses relate to the same transaction, the objections will be con- 
sidered together. 

The testimony of A. S. Hoonan was to the effect that, while he was 
acting as teller in the National Bank at Aberdeen, Wash., he sold to 
the défendant a certain draft. The draft, which was introduced in 
évidence by the government, was dated February 11, 1911, and was on 
the First National Bank of Portland, Or., in favor of E. M. Everitt, 
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for the sum of $1,200. It was signed by A. S. Hoonan, as teller, and 
wa5 indorsed on the back, "E. M. Everitt." 

The testimony of Clyde L. Philliber, a clerk employed in the Bank 
of Ladd & Tilton, at Portland, Or., was to the effect that on February 
13, 1911, the assistant cashier of his bank came to his window with a 
draft drawn from the United States National Bank at Aberdeen on the 
First National Bank of Portland, Or., and requested that he give a 
certificate of deposit to E. M. Everitt ; that the assistant cashier vvrote 
out the certificate and the witness countersigned it. The draft thereto- 
fore introduced in évidence and identified by the witness Hoonan was 
then shown to this witness, and he identified his stamp upon it and tes- 
tified that it seemed to hâve passed through his department. A cer- 
tificate of deposit of the Ladd & Tilton Bank, of Portland, Or., dated 
February 13, 1911, in favor of E. M. Everitt, for $1,200, signed by 
E. C. Philliber, teller, and Walter W. Cook, assistant cashier, and in- 
dorsed on the back, "E. M. Everitt," was thereupon introduced in évi- 
dence, and the witness testified that the signatures thereon were those 
of himself and the assistant cashier, Walter W. Cook. 

The charge in the indictment is that the défendant, being a bankrupt, 
had concealed from his trustée in bankruptcy certain real estate be- 
longing to his estate in bankruptcy, and that this real estate was situ- 
ate in Morrow county. Or. The bill of particulars furnished to the 
défendant by the government charged that the défendant, having bought 
certain property in the town of Winlock, state of Washington, took 
title to the property in the name of one Anna Reinhardt; that there- 
after the défendant procured the said Anna Reinhardt to transfer said 
property to one E. Maud Everitt ; that said E. Maud Everitt, as agent 
for the défendant, thereafter traded the Winlock property, in the state 
of Washington, for certain real property situated in Morrow county, 
Or., and the défendant was charged with concealing this real estate in 
Morrow county. Or., from his trustée in bankruptcy. 

It appeared from the testimony of one P. E. Alvord, who resided in 
Portland, Or., that he knew the défendant in a busmess way, and that 
in April or May, 1911, he met the défendant and Miss Everitt; that . 
he knew that thev wanted to dispose of the Winlock property in Wash- 
ington, and, knowing that certain parties in lîastern Oregon wanted to 
exchange some wheat land in that locality for property in or near Port- 
land, Or., he brought the parties togqther and an exchange was made 
of the property in Winlock, Wash., for the real estate in Morrow coun- 
ty, Or. ; that 'there was a dift'erence between the values of the two 
properties in this transaction ; that the St. James Hôtel property was 
valued at $11,000, and the Oregon property at $25,600, leaving a bal- 
ance of $14,600, of which latter amount $13,000 was to remain on 
mortgage, $1,000 was to be paid in cash, and $600 was to be paid in 
two months from the date of the agreement. It is contended by the 
government that the circumstances tended to show that the transaction 
narrated by the witnesses Hoonan and Philliber, concerning the draft 
of $1,200 on the First National Bank of Portland, Or., and the cer- 
tificate of deposit in the Bank of Ladd & Tilton, at Portland, Or., was 
connected with the cash payment of $1,000 involved in the exchange 
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of the properties related by the witness Alvord and contained in the 
agreement of the parties. The fact that the draft was purchased on 
February 11, 1911, and the exchange of the properties was not made 
until May, 1911, does not necessarily disconnect the two transactions, 
if the circumstances tended to show that they were connectée!. The 
évidence was circumstantial, and it was for the jury to give it only 
such weight as it was entitled to receive in determining the ultimate 
question whether the défendant became and was the real owner of the 
Oregon property. But the objection is that this testimony tended to 
prove that the défendant was guilty of an offense other than the one 
charged in the indictment (that is to say, the évidence tended to show 
that the money représentée! by the draft and by the certificate of de- 
posit for $1,200 was the property of the défendant) ; that, if the jury 
believed this testimony, they might draw the conclusion that his con- 
cealment of this property f rom his trustée in bankruptcy was an offense 
other than that charged in the indictment ; and that such a conclusion 
would préjudice the jury against thé défendant and his défense. With 
respect to this objection, the trial court advised the jury that the only 
charge in the indictment was the secreting of the particular real estate 
described, and, unless the jury believed the transaction, about which 
this inquiry was being made, concerned the matter charged in the in- 
dictment, they were to disregard the testimony of thèse witnesses. We 
think this instruction disposed of the defendant's objection to this tes- 
timony. 

[3] Assuming that the testimony did tend to prove the commission 
of another offense, its admission was not rendered improper if it was 
relative to the offense charged in the indictment. 

In the case of Williamson v. United States, 207 U. S. 425, 451, 28 
Sup. Ct. 163, 172 (52 L. Ed. 278), the Suprême Court of the United 
States disposed of a similar objection in thèse words : 

"The contention that the proof on the subjects just stated should not 
hâve been admitted, because it tended to show the commission of crimes other 
than those charged in the indictment, and eonsequently must hâve operated 
to préjudice the accused, is, we think, without merit, particularly as the 
trial judge, in his charge to the Jury, carefully liruited the application of the 
testimony so as to prevent any improper use thereof." 

See, also, Moore v. United States, 150 U. S. 57, 60, 14 Sup. Ct. 
26, Z7 Iv. Ed. 996. 

As to the relevancv and weight of this testimony, what the Suprême 
Court said in Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup. Ct. 288, 
292 (37 L. Ed. 118), is applicable hère: 

"As has been frequently said, great latitude is allowed in the réception of 
circumstantial évidence, the aid of which is constantly requlred, and there- 
fore, where direct évidence of the fact is wanting, the more the Jury can see 
of the surrounding facts and circumstances, the more correct their judgment 
is likely to be. 'The competency of a collatéral fact to be used as the basis 
of legitimate argument is not to be determined by the conclusiveness of the 
inferences it may afford in référence to the litigated fact. It is enough if 
thèse may tend, even in a slight degree, to elucldate the inquiry, or to assist, 
though remotely, to a détermination probably founded in truth. Stevenson v. 
Stevvart, 11 Pa. 307.' The modem tendency, both of législation and of the 
décision of courts, is to give as wide a scope as possible to the investigation 
of facts. Cour'is of error are especially unwilling to reverse cases because 
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unimportant and posslbly irrelevant testimony may hâve crept In, unlesS 
there is reason to think that practical injustice has been thereby caused." 

[4] 3. It is contended further that the court erred in permitting 
counsel for tlie government to cross-examine the défendant, who was 
a witness on his own behalf, as to certain testimony alleged to hâve 
been given by the latter in a former proceeding, wherein one John 
Forsgrim was plaintiff and the défendant herein was défendant. On 
direct examination the défendant had admitted that, prior to the mak- 
ing of the deed from Anna Reinhardt to E. Maud Everitt, he had 
owned the property described in that deed, known as the St. James 
Hôtel property, at Winlock, Wash., and on cross-examination, after 
admitting that he had been summoned and had testified in the former 
proceeding, he was asked the following questions and gave the follow- 
ing answers: 

"Q. * * • Doetor, weren't you aslced this question and wasn't tliis your 
answer, 'Did you ever own real esta te tliere [Winlock]?' and didn't you say, 
'No, sir'? A. I do net recoUect. If you hâve got the évidence tliere it is 
probably so. Q. And then vfere you not asked, 'Did you ever hâve any in- 
terest in any real estate there?' and didn't you say, 'No, sir'? A. I do not 
know." 

Counsel for the défendant admit that had the défendant ever tes- 
tified in any former proceeding that he had owned, or did own, an 
interest in the real estate in Winlock, and had on the trial of the ac- 
tion now before the court testified to the contrary, then it would hâve 
been permissible to impeach him by showing that at a différent time 
and place he had admitted owning an interest in the real estate in 
Winlock; but they contend that that rule has no application to the 
présent case for the reason that the défendant had testified in this 
case that he had at one time owned real estate at Winlock, and the 
impeaching testimony tended to show that during the former proceed- 
ing he had testified that he had never owned any real estate, or any 
interest therein, at that place. The cases admit of no such distinction. 
The basis of impeaching testimony is inconsistency or contradiction. 
Evidence impeaches a witness when it assails his gênerai credibility 
or otherwise weakens the force of his testimony and distracts from 
the weight to be given it (40 Cyc. 2564) ; and in connection with this 
rule there must always be considered the further rule that, in order 
to impeach a witness by proof of contradictory statements made by 
him, it is essential that such statements bave référence to some matter 
which is relevant and material to the issue on trial (10 Encyc. Plead- 
ing & Practice, p. 294). The questions asked the défendant related to 
the ownership of the hôtel property in Winlock vi'hich it was contended 
had been owned by the défendant and had been exchanged by him 
for the property set forth and described in the indictment, for the 
concealment of which he was being tried. . The statements brought out 
on cross-examination were clearly material, and the f act that they were 
variant from previous statements rendered them admissible for the 
purpose of impeachment. Nor can it be claimed that there was no 
reason for the introduction of the former statements and that they 
were of no weight in determining the question at issue as to the ov^'n- 
ership of the property charged to hâve been concealed from his trus- 
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tee in bankruptcy. They were inconsistent with and a contradiction 
of the testimony given by the défendant during the trial of this case 
upon that very question, and tended to impeach that testimony. 

[5] 4. In connection with the impeaching questions asked the de- 
fendant by counsel for the government during his cross-examination, 
and for the purpose of further impeaching his testimony, the govern- 
ment called as a witness one J. A. Cross, the sténographie reporter 
who had reported the testimony of the défendant during the proceed- 
ing referred to. He was shown a paper which he identified as a 
transcript of the defendant's testimony in that proceeding; and al- 
though the witness stated that he could not testify from memory as 
to what the défendant had said at that time, and had no independent 
recollection of what the défendant had testified to during that proceed- 
ing, and further that a référence to the testimony would not refresh 
his recollection, still he testified that it was a transcript of the notes 
taken at that time, that he himself had made the transcript, and that 
he could swear that it was a correct transcript. From the transcript 
it appeared that the défendant had testified during the former proceed- 
ing that he had never owned any real estate at Winlock nor any inter- 
est in any real estate at that place. The spécifie objection to the ad- 
mission of this testimony is that the reporter had no independent recol- 
lection of what the défendant had testified to, and further that a réf- 
érence to the transcript did not in any manner refresh his recollection 
of the defendant's former testimony. But we think that thèse ob- 
jections to the introduction of the testimony of the witness were fully 
overcome by the testimony of the witness that the paper was a tran- 
script of his notes taken during that proceeding, and that he had made 
the transcript and could swear that it was a correct transcript. The 
rule is that if the witness, at or about the time the mémorandum was 
made, knew its contents, and knew them to be true, this legalizes and 
lets in both the testimony of the witness and the mémorandum. The 
two are the équivalent of a présent, positive statement of the witness, 
affirming the truth of the contents of the mémorandum. Acklen's Ex'r 
y. Hickman, 63 Ala. 498, 35 Am. Rep. 54; Wright v. Wright, 58 
Kan, 525, 50 Pac. 444 ; 1 Wigmore on Evidence, par. 735, 

The judgment of the court below will be affirmed. 



BKITISH & AMERICAN MOBTGAGE CO., Limited, v. STUART. 

In re VANDIVER. 

(Circuit Court of Appeals, Fifth Circuit January 6, 1914. On Pétition for 
Relieariiig, January 28, 1914.) 

No. 2,538. 

1. MoRTGAGES (§ 125*) — Pbovision fob Attobnet's Fee — Validitt and Con- 

STBUCTION. 

A provision in a mortgage for tlie paynient of attorney's fées and mak- 
ing tlie mortgage a lien tlierefor, where recognized as valld by ttie law of 
tlie State, is enforceable to the estent of a reasonable fee for services 



•For other casea se» sam» topic & S ndmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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actually rendered; but, until the debt becomes due and the services of 
the attorney are rendered, no debt esists on account of such stipulation 
to be added to the amount of the note or mortgage. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 211%, 244, 
245; Dec. Dig. § 125.*] 

2. Bankbuptct (§ 318*) — Peovable Debts — Attoeney's Fées Undeb Stipù- 
i.ati0n in mortoage. 

Under Bankr, Act July 1, 1898, c. 541, § 68a(l), 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3447), which llmits provable debts to such as are "a flxed lia- 
bllity absolutely owing at the tlme of the filing of the pétition," a claim 
for attorney's fées under a stipulation in a mortgage for the payment of 
such fées for the collection of the debt secured by foreclosnre or other- 
wise cannot be allowed against or paid from the bankrupt's estate, where 
the mortgage debt was not due at the time of the filing of the pétition 
in bankruptcy, and where no services were rendered by the attorney be- 
fore the filing of the pétition in bankruptcy; and the fact that it Is 
sought to prove the claim only against the proceeds of the mortgaged 
property, sold by the trustée free from the lien, does not exempt it from 
the opération of such provision. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. i 318.*] 

Pétition to Superintend and Revise Proceeding of the District Court 
of the United States for the Middle District of Alabama; Thomas G. 
Jones, Judge. 

In the matter of Henry F. Vandiver, bankrupt. Pétition by British 
& American Mortgage Company, Limited, to revise an order disallow- 
ing a claim for attorney's fées claimed under a mortgage. AÊ&rmed. 
Pétition for rehearing denied. 

Wm. S. Thorington, of Montgomery, Ala. (Jack Thorington, of 
Montgomery, Ala., on the brief), for petitioner. 

Robert E. Steiner and Léon Weil, both of Montgomery, Ala., for 
respondent. 

Before PARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The petitioner had a mortgage on the 
bankrupt's real estate, which contains the following stipulations as to 
attorney's fées : 

"That the parties of the first part hereby agrée to pay the attorney's fées, 
and ail other expenses which may be incurred by the said mortgagee, its 
successors or assigna, in the collection of, or in attempting to coUect the sev- 
eral sums, hereln secured, by a foreclosure of the mortgage, or otherwlse, 
or for enforcing or attempting to enforce any of the terms or provisions here- 
of, with or without suit, for the payment of which this conveyance Is a lieu, 
including solicitor's fées for a foreclosure by suit in equity, and this mort- 
gage shall stand as security for the same, and it shall be no défense as to 
such solicitor's fées, or other costs, fées, or expenses for a foreclosure in 
equity, that a foreclosure might hâve been made under any power herein, the 
course of procédure beiug optional wlth the holder, and it being the purpose 
and intent hereof to secure such holder in the coUecting of principal and 
interest — hereby secured — net of everything." 

The controversy hère is as to a claim for attorney's fées based on 
the f oregoing agreement. 

*For other cases see same topic & § ntjmbbe lu Dec. & Am. Diss. 1907 to dste, & Rep'r Indexes 
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After the adjudication in bankruptcy, George Stuart, the trustée of 
the bankrupt, filed a pétition in the District Court to sell the land de- 
scribed in the mortgage, free of liens, and the mortgagee, petitioner 
hère,' was made a party to the proceeding. It filed an answer, and al- 
so filed proof of the mortgage debt and proof of the attorney's fées 
for services rendered in and connected with said proceedings "accord- 
ing to stipulations in the mortgage" ; but the services were ail render- 
ed after the filing of the pétition in bankruptcy. No question is made 
as to the rendition of the services, nor of the fact that they were fairly 
worth $250, the amount claimed. The référée allowed the mortgage 
debt as proved, but disallowed the claim for attorney's fées, and the 
District Court confirmed the referee's order. The petitioner seeks to 
revise and reverse the order disallowing the attorney's fées. 

[ 1 ] Kor a clear understanding of the question to be considered lat- 
er, it is first necessary to ascertain the effect and proper construction of 
stipulations in notes and mortgages to pay attorney's fées for their en- 
forcement and collection. Such stipulations are generally held to be 
valid, and they are sustained in Alabama, where the mortgaged land is 
sitaated. Munter & Faber v. Linn, 61 Ala. 492. The agreeraent hère 
is for no fixed sum; but such an agreement, if made for a definite 
sum, would not be conclusive as to the amount on the parties. It could 
only be enforced for such an amount as was reasonable. Unless the 
services, or some of the services, covered by the stipulation, are per- 
formed, there can be no collection or enforcement of such contract. It 
follows that the obligation to reimburse the mortgagee or payée for 
costs of enforcement or collection is contingent, creating no liability 
unless the services provided for are performed or partly performed. 
If the debt is paid promptly at maturity, no services of an attorney be- 
ing required or rendered, no attorney's fées can be added to the amount 
of the note or mortgage. The créditer would not be permitted to make 
a profit by collecting fées he did not hâve to pay. Until the clairn be- 
comes due and the services of the attorney are rendered, no debt ex- 
ists, on account of such stipulation, to be added to the amount of the 
note or mortgage. Springstead et al. v. Crawf ordsville State Bank, 34 

Sup. Ct. 195, 231 U. S. 541, 58 L. Ed. (decided December 22, 

1913) ; Williams v. Flowers, 90 Ala. 136, 137, 7 South. 439, 24 Am. 
St. Rep. 772; McCabe v. Patton, 174 Fed. 217, 98 C. C. A. 225. 

The stipulation which we hâve copied f rom the mortgage names no 
sum which was to be paid as attorney's fées. It fixes no time of pay- 
ment. The payment is to be made for attorney's fées "incurred by the 
said mortgagee * * * jn the collection of, or in attempting to col- 
lect, the several sums," etc. It is obvions that it was not in the con- 
templation of the parties that an attorney would be employed to collect 
or attempt to collect the mortgage debt before it was due. When the 
mortgage became due, without the aid of attorneys and without ex- 
pense, so far as it appears, the debt was extended for four years — a 
period not yet expired. So it cannot be that any debt on such account 
was due and "absolutely owing" at the date of bankruptcy, according 
to the terms of the contract. 
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The pétition in bankruptcy was filed against Vandiver by his credi- 
tors on September 19, 1912, and he was adjudicated a bankrupt on 
October 10, 1912. Up to that time nothing had occurred which would 
authorize the addition of any stim to the amount of the mortgage on 
account of attorney's fées ; the mortgagee had not been required, nor 
had anything happened to authorize him, to employ and compensate 
an attorney and add the fées to the amount of the mortgage. 

So we hâve the important if not the controlhng facts shown by the 
record that, at the date of the filing of the pétition in banlcruptcy, no 
debt for attorney's fées existed ; and, the mortgage not being due, the 
time had not arrived when such debt could hâve been created. 

[2] The bankruptcy act désignâtes the debts which may be proved 
against a bankrupt's estate. The claim presented hère is one "evidenc- 
ed * * * by an instrument in writing," and, if provable, it must 
be under section 63a, the relevant part of which is as f ollows : 

"Debts Which May Be Proved. — (a) Debts of the bankrupt may be proved 
and allovped against his estate which are (1) a fixed llability, as evidenced by 
a judgment or an Instrument in writing, absolutely owing at the time of the 
filing of the pétition against him, whether then payable or not, with any in- 
terest thereon which would hâve been recoverable at that date or with a re- 
bate of interest upon such as were not then payable and did not bear inter- 
est. ♦ * • " Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3447]) § 63a. 

The limitation is to claims "absolutely owing at the time of the filing 
of the pétition against him." For accuracy and uniformity of adminis- 
tration, some time had to be fixed. The language used excludes the 
idea that debts may be proved which did not exist and which the bank- 
rupt did not owe at the time fixed — the date of the filing of the pétition. 
Subdivision 5 of the same section forbids the proving of interest which 
accrues on judgments "after the filing of the pétition." When a dis- 
charge is granted, it only discharges provable debts, and "none post- 
dating the pétition in bankruptcy are affected by the discharge." Col- 
lier on Bankruptcy (8th Ed.) 312; section 17, Bankruptcy Act. The 
property owned by the bankrupt at the date of bankruptcy vests in the 
trustée, but property acquired after the adjudication does not pass to 
the trustée. Section 70, Bankruptcy Act; In re Parish (D. C.) 122 
Fed. 553. The date of the filing of the pétition is ail-important in set- 
ting the time at which the bankrupt's condition becomes fixed in rela- 
tion to debts provable against his estate. This is shown pointedly by 
a class of cases relating to court costs. Where part of such costs are 
incurred before the filing of the pétition and part afterwards, the part 
incurred before the filing is provable against the estate and discharge- 
able, and the part incurred afterwards is not provable or dischargeable. 
1 Remington on Bankruptcy, § 692. 

In McCabe v. Patton, 174 Fed. 217, 98 C. C. A. 225, the question 
was on the allowance of attorney's fee provided for in the notes. The 
court held that, to be allowed, it must meet the requirements of being 
"a fixed liability as evidenced by * * * an instrument in writing 
absolutely owing at the time of the filing of the pétition against him." 
The claim was rejected for want of proof of the rendition of collection 
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services before the date of bankruptcy. In Re Gebhard (D. C.) 140 
Fed. 571, the attorney's fee was rejected because no attorney was, in 
fact, employed by the créditer "until after the bankruptcy." In Re 
GarHngton (D. C.) 115 Fed. 999, the attorney's fées were rejected 
because. the note had not matured at the time of the bankruptcy. And 
in Re Keeton, Stell & Co. (D. C.) 126 Fed. 426, the note had become 
due, but had not been placed in the hands of an attorney prior to the 
filing of the pétition in bankruptcy, and the fées were disallowed. In 
Re Jenkins (D. C.) 192 Fed. 1000, a provision was placed in chattel 
mortgages for attorney's fées, and the mortgages were placed in the 
hands of an attorney, but no services were performed by him ; and, 
subsequently, on the bankruptcy of the mortgagor, his trustée sold the 
property, and the question arose as to the proof of the atttorney's fées 
as a debt against the bankrupt's estate. The claim was disallowed. 
See, also. In re Roche, 101 Fed. 956, 42 C. C. A. 115. The rule that 
the fées, to be provable, must hâve accrued before the filing of the péti- 
tion, seems to be generally recognized. Collier on Bankruptcy (8th 
Ed.) 708 ; 1 Remington on Bankruptcy, §§ 670, 671 ; 1 Loveland on 
Bankruptcy, 619, § 300. 

In Merchants' Bank v. Thomas, 121 Fed. 306, 57 C. C. A. 374, de- 
cided by this court, and cited by the petitioner, in which attorney's fées 
provided for by notes were allowed to be proved, the notes had been 
placed in the hands of an attorney and he had performed services be- 
fore the bankruptcy. The case in that regard was wholly unlike the 
instant case. 

Although not due, the mortgage was a provable debt, with the re- 
bate of interest prescribed by section 63a. 

But the petitioner was not obliged to prove his mortgage as a debt 
against the bankrupt's estate. 1 Jones on Mortgages (6th Ed.) § 729. 
The d'ischarge of the bankrupt would not bave afïected his right to en- 
force his mortgage when it became due (In re Blumberg [D. C] 94 
Fed. 476; Bank of Commerce v. Elliott, 6 Am. Bankr. Rep. 409, 109 
Wis. 648, 85 N. W. 417; Paxton v. Scott, 10 Am. Bankr. Rep. 80, 66 
Neb. 385, 92 N. W. 611; 2 Jones on Mortgages [6th Ed.] § 1236); 
and if, on its becoming due, he was required to resort to suit, it may 
be that the amount of his attorney's fées would be a proper claim to 
add to the amount of the mortgage. But that is far f rom allowing the 
mortgage debt to be proved, with abatement of interest, before it is 
due, with the addition of attorney's fées which, under the circumstanc- 
es, could not hâve been within the contemplation of the parties when 
the contract was made and which were not absolutely owing at the date 
of bankruptcy. 

In Riggin v. Magwire, 15 Wall. 549, 21 L. Ed. 232, it was held that, 
although the fifth section of the Bankruptcy Act of 1841 gave the right 
to prove "uncertain and contingent demands," so long as it remains 
wholly uncertain whether a contract or engagement will ever give rise 
to an actual duty or liability and there is no means of removing the un- 
certainty by calculation, such contract or engagement is not provable 
under the act. The same construction is placed on the présent act. 
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Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 757, 47 h. Ed. 1084. So 
it seems clear that the agreement as to attorney's fées, on its face and 
at the date of bankruptcy, was not provable as a daim against the bank- 
rupt estate. 

After the date of the fihng of the pétition, the bankrupt cannot add 
to the liabilities of bis estate. He may create personal habilities which 
are not affected by the bankruptcy proceedings and against which bis 
discharge, when obtained, will not protect him. It may be conceded 
(but we do not so décide) that, although the mortgage was not due, 
the proceedings to sell, free of liens, in the District Court were équiva- 
lent to foreclosure, and that the mortgagee, being called into the liti- 
gation, was necessarily required to employ an attorney, and that such 
employment would be embraced within the clause of the mortgage re- 
lating to attorney's fées, and ail this would only show an indebtedness 
or liability accruing after the filing of the pétition in bankruptcy'; and, 
whether considered as a secured or an unsecured claim, it was one not 
provable nor dischargeable under the provisions of the bankruptcy act. 
In re Burka (D. C.) 104 Fed. 326. 

The pétition to revise is denied, and the decree is 

Affirmed. 

On Pétition for Rehearing. 

The application for a rehearing is based chiefly on the proposition 
that the petitioner is not attempting to prove his claim for attorney's 
fées against the bankrupt's estate, but is only undertaking to prove it 
against a spécial fund pledged for the purpose of paying it. The péti- 
tion, however, recites that the petitioner "filed proof of its mortgage 
debt as a secured claim against said bankrupt and his estate, including 
principal and interest, and attorney's fées according to stipulations in 
said mortgage. * * * " The trustée contested the proof of the 
claim as to attorney's fées. The proof of the claim so oiïered and the 
objections to it made the issue which was tried in the lower court. 

The case is one controlled by the bankruptcy act. Sections 57e and 
57h provide that secured claims may be proved, "but shall be allowed 
for such sums only as to the courts seem to be owing over and above 
the value of their securities or priorities." This provision should not 
be construed to conflict with section 63a, which prevents the proof of a 
claim which accrued after bankruptcy. We find no provision permit- 
ting the proof of a secured or an unsecured claim which accrued after 
bankruptcy. 

When a secured claim is proved, the part of it that is not satisfied 
by the security stands like any other unsecured claim and is entitled to 
dividends. Collier on Bankruptcy (8th Ed.) 595. This fact, it seems 
to us, shows that a secured claim, which accrued subséquent to the fil- 
ing of the pétition in bankruptcy, cannot be proved as a claim against 
the bankrupt's estate without conflicting with section 63a, quoted in 
our opinion. If the claim were entitled to be proved as proposed, if 
the security was insufficient to pay the debt (as might often be the 
case), the part left unpaid, although accruing subséquent to bankruptcy, 
would be placed on a level with claims which accrued bef ore the filing 
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of the pétition and be entitled to dividends. This resnlt, in our opin- 
ion, would be in conflict witli the provisions of the act. 

The rehearing is 

Denied. 



PAGE V. TOWN OF WARRENTON. 
(Circuit Court of Appeals, Fourth Circuit November 4, 1913.) 

No. 1,158. 

1. Municipal Coepokations (§ 628*) — Fibes— Destbtjction or Pbopertt— 

Statutes — Application. 

Code Va. 1904, §§ 1049-1067b, provides for tlie formation of volunteer 
flre companles in cities and towns, and déclares the conditions under 
wliich such companles may be fornied and their duties and organlzatlon. 
Section 1053, in such chapter, provides that in every city or town "in 
which there Is any such company" there shall be appointed, at such 
time and in such manner as the coundl of such city or town may pre- 
scribe, a principal engineer and as many flre wardens as the council ruay 
direct. Section 1060 déclares that the principal engineer or the vrarden 
commanding in his absence may direct the puUing down or destruction 
of any house or other thing that he may Judge necessary to be pulled 
down or destroyed to prevent the further si)reading of flre, and section 
1061 gives the owner of such property the right to recover from such city 
or town the amount of the actual damage whlch he may hâve sustalned 
by reason of the same having been pulled down or destroyed under 
such direction. Held, that it was a prerequisite to the authorlty of the 
town council under such act to appoint a principal engineer or flre warden 
that there was an organized flre company in the town witliin such act; 
and hence, where a déclaration by a property owner to recover dam- 
ages for the tearing down of his building alleged that the town. Its of- 
ficers and agents, wrongfuUy blew up and tore down his building in 
order to stop a flre, but did not allège the existence of an organized flre 
company under the act in the town or show the appointment by the coun- 
cil of any one with authorlty to act under section 1060, it was fatally de- 
feetive. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §? 
1S81-1383 ; Dec. Dig. § 628.*] 

2. Municipal Corporations (§ 628*) — Fireb— Destruction of Property— 

Prévention — Common-Law Liability. 

A municipal corporation is under no common-law liability to a citizen 
for damages for property destroyed to prevent the spread of lire. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. |§ 
1381-1383; Dec. Dig. § 628.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Alexandria ; Edmund Waddill, Jr., Judge. 

Action by W. W. Page against the Town of Warrenton. A de- 
murrer to the déclaration was sustained, the action dismissed, and 
plaintifï brings error. Affirmed. 

J. K. M. Norton, of Alexandria, Va., for plaintifï in error. 
J. A. C. Keith, of Warrenton, Va., and Samuel G. Brent, of Alex- 
andria, Va., for défendant in error. 

•For other cases see same topic & § numbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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Eefore PRITCHARD, Circuit Judge, and CONNOR and KEL- 
LER, District Judges. 

» 

KELLER, District Judge. W. W. Page, a citizen and résident of 
the state of New York, vvas the owner of a house in the town of 
Warrenton, Va. On October 29, 1910, a fire occurred in the town of 
Warrenton, and the house of Mr. Page was destroyed by the officers 
of the town for the purpose of stopping the spread of fire. 

Thereafter, said Page brought his action of trespass in the lower 
court, laying his damage at $5,000. A demurrer was interposed to 
the original déclaration ; an amended déclaration was filed, which was 
also demurred to; the demurrer was sustained and the action dis- 
missed; to which action of the court the plaintifï sued out his writ 
of error, assigning as error the sustaining of the defendant's demur- 
rer and the entering of judgment for the défendant town. 

We do not deem it necessary to reproduce in full the plaintiff's 
déclaration, but the foUowing paragraphs, extracted from it, will be 
helpful in making clear the point in controversy: 

[1] After the opening paragraph the plaintiff states his cause of 
action thus : 

"That heretofore, to wit, on the 29th day of October, 1910, the said plain- 
tiff was the owner in fee simple of a two-story frame, métal roof building and 
addition attached thereto, No. 38 on the East Side of Oulpepper street, blook 
No. 12, in the said town of Warrenton, and the said plaintiff avers that on 
the day aforesaid, a church which was a considérable distance from the said 
plaintiff's building was on tire, and that the said défendant, its officers and 
agents, wrongfuUy and unlawfuUy blew up, tore down and destroyed his 
said dwelling house and addition attached thereto, and said plaintiff further 
avers that there is a statute law of the state of Virginia, in such cases made 
and provided, being sections 1060, 1061, and 1062 of the Code of Virginia of 
1904, as follows: 

" 'Sec. 1060. The principal engineer, or the warden commanding in his ab- 
sence, may direct the puUing down or destroying of any fence, house, or other 
thing which he may judge necessary to he pulled down or destroyed, to pre- 
vent the further spreading of the fire, and for this purpose may require such 
assistance from ail présent as he shall Judge necessary. 

'"Sec. 1061. The owner of such property shall be entitled to recover from 
the City or town the amount of the actual damage which he may bave sus- 
tained by reason of the same having been pulled down or destroyed under 
such direction. 

" 'Sec. 1062. The preceding section shall not ènable any one to recover 
compensation for property which would hâve been destroyed by the fire, if 
the same had not been pulled down or destroyed under such direction, but only 
for what could bave been saved with ordinary care and diligence, had no such 
direction been given.' " 

The déclaration then goes on to aver that the town had no chief 
•sngineer or warden as contemplated by the statute cited, but that it 
had a mayor and a recorder, and cites passages from the charter of 
the town in regard to the gênerai powers and duties of the mayor and 
quotes a provision in the charter that in the absence of the mayor 
his duties devolve upon the recorder. He then proceeds : 

"And the said plaintiff further avers that at the time of the destruction 
of his house, as aforesaid, that the mayor, the said défendant (sic) was ab- 
sent, but the said plaintiff avers that the said recorder was présent at the 
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said fire aàd approved and directed the destruction of said plaintlfC's house 
as aforesaid. 

"And the said plaintifC avers that hls said building and addition tliereto 
would not hâve been destroyed by the said fire, if the same had not been 
blown up, pulled down, and destroyed by the said défendant, its officers and 
agents, as aforesaid, and the said plaintiff avers that by reason of the prem- 
ises aforesaid he has sustained loss and damage in the sum of $5,000; and 
theref ore he brings his suit." 

Chapter 45 of the Code of Virginia of 1904, embracing sections 
1049 to 1067, inclusive, relates to the formation of volunteer fire com- 
panies in cities and towns, and provides for the conditions under which 
such companies may be formed and their duties and organization. 

Section 1053 provides: 

"In every city or town in which there is any such company (italics ours), 
there shall be appointed, at such tlme and In such manner as the councll of 
such city or town may prescribe, a principal engineer, and as many fire vrar- 
dens as the council may direct." 

Subséquent sections of this chapter designate the principal engi- 
neer and fire wardens so appointed, and the commanders of fire com- 
panies, as the fire department of such city or town; prescribe their 
duties as to attending fires, their authority, etc. 

We then come to the sections quoted in the plaintiff's déclaration. 

This chapter must be read as a whole, and, when so read, it evi- 
dently provides for a permissive System under which the towns and 
smaller cities of Virginia were authorized by the Législature to pro- 
vide more or less effectually against fires. ■ 

Manifestly, as a prerequisite to the authority of the town council 
of Warrenton to appoint a "principal engineer or fire warden," there 
must hâve been organized a fire company under the act, because the 
language of section 1053 heretofore quoted limits the authority to ap- 
point to such a case. The déclaration is utterly silent as to the existence 
of such a company, and we may take it, for the purposes of this 
case, that there was no such fire company in Warrenton. 

[2] If so, there was no authority in the town council to organize 
a fire department under the act, and the law in force there was and 
i.. the old common law, under which, as is well known, no recovery 
can be had for property of the citizen destroyed to prevent the spread 
of fire. Beach v. Trudgain, 2 Grat. (Va.) 220 ; Amick v. Tharp, 13 
Grat. (Va.) 570, 67 Am. Dec. 787. 

While the foregoing is sufïicient to vindicate the course of the learn- 
ed trial judge in sustaining the defendant's demurrer to the plain- 
tiff's déclaration, we désire to say that, even had the déclaration 
averred the existence of a company or companies organized under 
the provisions of chapter 45 of the Code, still, in our judgment, the 
demurrer would hâve to be sustained because of its failure to show 
the appointment by the council of any one with authority to act un- 
der the provisions of section 1060. As was well said by the learned 
trial judge in his mémorandum opinion filed October 3, 1912: 

"The lavrmaking body may well hâve left to the chlef of the flre depart- 
ment or his représentative next in authority, the discrétion of when and 
when not to destroy a building to prevent the spread of fire, at the town's 
210 F.--28 
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expense, when It would never for a moment hâve thought of leavlng to the 
mayor or town clerk, the exercise of such discrétion." 

The statute being plain and the averment being made in the déclara- 
tion that there was no principal engineer or warden, it follows that 
there was no officer in the town of Warrenton lawfully authorized to 
bind the town in respect of the destruction of buildings to prevent the 
spread of fires. 

Affirmed. 



POTT^ATCH LUMBBB CO. T. 0'CONNRLL.t 

(Circuit Court of Appeals, Nintli Circuit. January 5, 1914.) 

No. 2,281. 

L Marter and Sbevant (§ 28S*) — Injuries to Sebvani^-Minors— Assumed 

BiSK. 

l^laintlff, a boy of 17 years, was injured at 10:30 p. m. on a certain 
day wben engaged in unloading logs from a flat car for défendant He 
had worked for about two tiours for each of two preceding nights. The 
night in question was dark, cold, and niisty, and the only llght was from 
an arc light 150 to 250 feet away. Plaintiff and another were directed 
by the foreman to get on a car and unload four logs still remaining 
thereon, and, after plaintiff had gotten the first log started, he attempted 
to move back, when he was struck across the back by another log and 
knocked from the car. The log which was being removed struck the 
nnsupported end of one Which projected beyond the body of the car, wlth 
the resuit that the opposite end of the log swung around and struck 
plaintilï. He testified that there was not sufflcient light to enable him 
to see how the logs lay, and that he thought the log they were removing 
would roll straight olï. Eeld, that he did not assume the rlsk as a 
matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. SS 
1068-1088 ; Dec. Dlg. S 288.» 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 O. C. A. 314.] 

2. Appeal and Error (§ 1050*) — Harmless Brror— Evidence. 

Where, in an action for injuries to a servant by bis being thrown from 
a car at night while unloading logs, the négligence alleged was the fail- 
ure of the master to furnish sufficient ligUt, and the complaint also 
charged that plaintiff was inexperienced in the work, and entered the mas- 
ter's employment with the understahding that he was to be engaged In 
a less hazardous occupation, the master was not prejudiced by évidence 
that plaintiff wa.s put to work without waruiug or caution as to the 
danger; tiaving pleaded as an affirmative défense that plaintiff when en- 
giiged understood and fuUy appreciated any and ail dangers conuected 
with such employment, including the fact that the logs might roll and 
Injure him if he got in their path, etc. 

|Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. S§ 1068, 
1009, 4153-4157, 4166 ; Dec. Dlg. § 1050.*] 

In Error to the District Court of the United States for the Northern 
Division, of the Eastern District of Washington; Frank H. Rudkin, 
Judge. ^ 

•For other casea see same topic & § numeiîr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rebearing denled Mardi 10, ISH, 
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Action by J. J. O'Connell, by Catherine M. O'Connell, his guardian 
ad litem, against the Potlatch Lumber Company. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

Edward J. Cannon, George M. Ferris, and Charles E. Swan, ail of 
Spokane, Wash., for plaintiff in error. 

Robertson & Miller, of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error was a boy 17 
years of âge. He was injured at 10 :30 o'clock at night, while engaged 
in unloading logs from a flat car for the plaintiff in error. He had 
been similarly engaged in work for about two hours on each of the two 
preceding nights, and that was the extent of his prior expérience with 
the work. The night was dark, cold, and misty. The only light came 
from an arc light from 150 to 250 feet away. After removing the 
most of the logs by means of a crâne, there remained three or four 
logs on the car. They were 16 feet in length ; two of them being about 
12 inches, and one about 18 inches, in thickness. They were lying in a 
disorderly way, some across the others. The end of one of the logs 
extended out beyond the body of the car. There was ice and snow 
on the car, and the floor was slippery. The foreman of the plaintiff 
in error told the défendant in error and one Rud to get upon the car 
and unload the remaining logs. They, each using a cant hook, obeyed 
the direction of the foreman. He pointed at a particular log to be un- 
loaded first. The défendant in error testified : "It was awf ul slippery. 
It took some time to get the first log started, and when it started we 
started to move back, and when I started to move back the other log 
hit me across the' back, knocking me on my head in the pond." In 
brief , thé log which was being removed, struck the unsupported end of 
the log which projected beyond the body of the car, with the resuit that 
the opposite end of that log swung around and struck the défendant 
in error. He testified that there was not sufficient light to enable him 
to see how the logs lay, one with relation to the other, and that he 
thought the log they were removing would roU straight oflf. 

[1] It is assigned as error that the court below refused to grant the 
motion of plaintiff in error for a directed verdict in its favor upon 
the ground that .the risks incident to doing the work were open and 
obvions, and that the défendant in error therefore assumed the same. 
It would serve no useful purpose to review the liumerous décisions 
cited, in which liability for injuryhas been sustained or denied under 
circumstances more or less similar to those in the case at bar. The dé- 
cision of each case must dépend upon its own peculiar' circumstances. 
The ultimate inquiry must be whether or not, under the f acts as shown, , 
it should be held, as a matter.of law, that the danger must hâve been 
obvions to one of the âge and expérience of the workman who was 
engaged in it when injured. We may concède it to be true, as argued 
by the plaintiff in error, that a boy of the âge of 17, without expérience 
in unloading logs, would know that to impose a sufficient weight or 
force upon the end of a projecting and unsupported log resting upon 
a flat car would cause that end to go down, and the opposite end to 
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go up. But in the présent case, Uie situation was not so simple as 
that. In the first place, there was évidence tending to show that the 
light was not sufficient to enable the défendant in error to see wheth- 
er or not the weight of one or more of the other logs on the car was 
imposed upon the projecting log, so as to prevent it from tipping. In 
the second place, in the case of a boy of that âge, it should not be held 
that he must hâve known that, when another log struck the unsupported 
end of the projecting log, the opposite end would not only rise, but 
would swing laterally in his direction. Again, it is to be said that a 
boy of that âge naturally looks to the guidance and direction of the 
older men, who are working with him. Hère there were two experi- 
enced men standing by, who saw what he was engaged in doing, and 
had the same opportunity that he had to discover the danger he was in, 
and yet they gave him no word of caution or warning. The plain in- 
ference from their silence is that the danger was not obvious to them. 
In view of ail the facts, it is clear, we think, that the court below did 
not err in refusing to rule, as a matter of law, that the défendant in 
error assumed the risk. 

[2] Evidence was admitted, over the objection of the plaintiff in er- 
ror, that the défendant in error had entered upon his work without re- 
ceiving any caution from his employer as to the danger involved there- 
in. It is contended that it was error to admit such testimony for the 
reason that in the complaint there was no allégation whatever of négli- 
gence on the part of the plaintiff in error in that respect. The com- 
plaint alleged the facts and circumstances under which the plaintiff in 
error was injured, including the failure of the plaintiff in error to fur- 
nish sufficient light, and, in addition thereto, alleged that at the time 
of the happening of the accident the défendant in error was of the âge 
of 17 years, "and inexperienced in the character of work, and en- 
tered the employ of the défendant with the understanding that he was 
to be engaged in a less hazardous occupation." It is true that, in an 
action by a servant against his master to recover for injuries received 
through the latter's négligence, it is necessary to set forth the par- 
ticular ground of négligence which is relied upon, and, in the présent 
case, it may be conceded that, if the défendant in error had relied 
upon the négligence of his employer in failing to give him warning 
of the danger of the work in which he was engaged, it would hâve been 
necessary to allège such négligence. But in the présent case the act of 
négligence relied on was the failure of the plaintiff in error to fur- 
nish sufficient light. No other act of négligence is alleged in the com- 
plaint, and, so far as the bill of exceptions informs us, it was upon 
that ground that the jury returned a verdict for the défendant in er- 
ror, for the instructions to the jury are not contained in the record. 
For aught we know to the contrary, the issues were so presented by the 
court to the jury as to confine their attention solely to the act of négli- 
gence alleged in the complaint. It is true that, in an opinion rendered 
by the court below on the motion of the plaintiff in error for a new 
trial and for a judgment non obstante veredicto, the court expressed 
doubt as to the correctness of the ruling, whereby the testimony that 
no notice of danger was given to the défendant in error was admitted 
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in évidence ; but the most that can be deduced from the language of 
the opinion is that the court did not in the charge instruct the jury to 
disregard the évidence so admitted. In the opinion the court said : 

"However, the foreman In charge of the work was a witness at the trial, 
and at no stage ol the case was there any intimation that a warning had been 
in fact given. Indeed, the third affirmative défense, 'that the plaintiff, at 
the tlme he entered upon the worlî in which he was engagea, understood and 
fully appreciated any and ail dangers connected therewith and fully appre- 
ciated the fact that the logs would roU and might Injure him if he got in their 
path, and that In entering upon the work he assumed and took upon himself 
ail dangers and rlsks incident to his employment, among whieh were the dan- 
gers and risks whieh he allèges caused the accident,' would seem ineonslst- 
ent with the theory that a warning was given. Under ail the clrcumstances, 
therefore, I am not prepared to say that the défendant was prejudiced by 
the ruling complained of." 

We agrée with the court below that the record does not justify the 
conclusion that the plaintiff in error was prejudiced by the ruling 
complained of. 

The judgment is affirmed. 



8TEBL & MASONRY CONTRAOTING OO. v. REILLY. 
(Circuit Court of Appeals, Second Circuit. Deeember 9, 1913.) 

No. 14. 

1. Master and Servant (% 116*) — Master's Liabiutt foe Injuet to Sebv- 

ANT— TJnsafe Place to Woek. 

•A plank laid loosely across steel roof trusses having a slope of about 
1% inches to the foot, which plank had a spike driven through and bent 
up under it at the place where it rested on one of the trusses, so as to 
prevent the wood from contacting fully with the truss, was not safe as 
a standing place for workmen while handllng and placing the purlins. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 207 ; 
Dec. Dig. § lie.*] 

2. Masteb and Servant (§ 116*) — TJnsafe Place to Wobk— Consteuction of 

STATUTE— "Se AFFOLD. ' ' 

A plank laid across steel roof trusses for workmen to walk and stand 
upon while performing their work is a "scaifolding," wlthin the mean- 
ing of Labor Law N. Y, (Consol. Laws, c. 31), § 18, which provides that an 
employer shall not furnish or erect a scaffolding which is unsafe, unsuit- 
able, or improper, and which Is not so constructed, placed, and operated 
as to give proper protection to the life and limb of employés using the 
same; and under the décisions of the Court of Appeals of the state, if 
an employer fails to comply with such requlrement, he is liable for a 
resulting injury to an employé. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 207 ; 
Dec. Dig. § 116.* 

For other définitions, see Words and Phrases, vol. 8, p. 7795.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Anna M. Reilly, administratrix of Edward J. Reilly, 
deceased, against the Steel & Masonry Contracting Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

•For other cases see same tooio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On writ of error to review a judgment entered upon the verdict oi a 
jury for $10,500 in favor of the plaintiff for damages occasioned by the 
death of her husband Edward J. Reilly, due to the négligence of the 
défendant, in providing an insecure scaffold for the use of its employés. 
The judgrnent with interest and costs amounted to $11,105.58. The 
parties will be spoken of hereafter as plaintiff and défendant as they 
appeared in the court below. 

Amos H. Stephens, of New York City (Frank Verner Johnson and 
William B. Davis, both of New York City, of counsel), for plaintiff in 
error. 

Ralph Gillette and Bertrand L. Pettigrew, both of New York City, 
for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The plaintiff's intestate was killed by a fall 
from the iron framework while engaged in constructing the grand 
stand at the Polo Grounds in the City of New York. He was in charge 
of a gang of men engaged in putting into position the purlins, which 
are iron beams extending from truss to truss. Planking had been laid 
on this ironwork for the purpose of receiving the purlins, which were 
being brought up in slings. The roof of the grand stand slopes down- 
ward from the front to the rear, the grade being 1^ inches to a foot. 
A plank between 14 and 18 feet in length, 12 inches wide and 3 inches 
thick had been laid diagonally upon the trusses to enable the workmen 
to cross the space between the purlins and also to stand upon it while 
landing the draughts of purlins as they came up from below. As 
Reilly stepped upon this plank it slid downward upon the slanting truss 
for a distance of about 2 feet, causing him to fall from 60 to 75 feet 
to his death. This fatal sliding was accelerated, if not actually caused, 
by a spike that had been driven through the plank and bent over against 
the end so that at the point where the plank rested on the truss there 
was not a contact of wood with iron but of iron with iron. It cannot 
be seriously contended that such a structure was a safe one to provide 
for the use of the workmen at such an altitude. Indeed, the defend- 
ant's gênerai foreman testified that with the bent spike resting on the 
slanting truss, the plank would hâve a tendency to slip. In answer 
to the direct question he said, "No, I don't think it was safe." We 
hâve, then, a plank laid diagonally across the slanting trusses for 
supporting the workmen engaged in hoisting the purlins. This plank 
had an iron spike bent down on its under side at the point where the 
plank rested upon the truss. 

The action is brought under section 18 of the New York Labor 
Law (Consol. Laws, c. 31) which, so far as it is necessary to consider it, 
is as follows: 

"Scaffoldlng for use of Employées. — A person etnploying or directing another 
to perform labor of any kind in the érection, repalrlng, altering or painting of 
a house, building or structure sliall not furnish or erect, or cause to be fur- 
nislied or ereetod for the performance of such labor, scaffolding, hoists, stays, 
ladders or other mechanical contrivances which are unsafe, unsuitable or im- 
proper, and which are not so constructed, placed and operated as to give proper 
protection to the life and llmb of a person so employed or engaged." 
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This law, in language too plain to be misunderstood, commanded 
the défendant, during the érection of the grand stand in question, not 
to furnish or cause to be furnished for the performance of such labor, 
scafïolding which was unsafe, unsuitable or improper and which was 
not so constructed, placed and operated as to give proper protection to 
the life and Hmb of Reilly while lavvfully using the same. 

Two questions are thus presented: First, was the plank unsafe? 
Second, was it, when placed across the trusses for the use of the work- 
men, a scafifold? 

[ 1 ] There is no disputed question of f act regarding the plank. It 
is not, and cannot be, controverted that a plank with an iron spike bent 
on its lower side and so laid that the spike contacts with the iron of a 
slanting truss, causing the plank to slide down two feet when stepped 
on from above, is an unsafe structure. A flnding by the jury to the 
contrary would hâve been set aside as having no testimony to sup- 
port it. 

[2] Was the structure a scafifold or scaffolding within the meaning 
of the act? We think it was. To hold that planks laid across trusses 
for the use of workmen are not scaffolding is practically to nullify the 
statute. AU an employer will then need to do in order to escape lia- 
bility will be so to build the platform on which the workmen stand that 
the Word "scaffolding," if narrowly construed, does not describe the 
structure. If a scaffold ceases to be such because some part of the, 
building is utilized for its support, the law becomes a dead letter. 
Any one with ingenuity enough to rest the plank of his scaffolding on 
the brick walls or steel floor beams can évade it. 

We think the law should not be so emasculated. In construing a 
State statute we should be guided by the décisions of the courts of that 
state. Without quoting at length from thèse décisions, we understand 
them to hold that the statute positively imposes upon the employer 
the afifirmative and imperative duty to furnish for the use of his serv- 
ants safe, suitable and proper scafïolding, and if he f ails to do this he 
is liable for an injury caused by his neglect. It is not necessary to 
hold that he becomes an insurer. It is enough that his failure to fur- 
nish a safe scaffolding, as required by law, makes him liable. Caddy 
V. Interborough Rapid T. Co., 195 N. Y. 415, 88 N. E. 747, 30 L. R. 
A. (N. S.) 30; Madden v. Hughes, 185 N. Y. 466, 78 N. E. 167; Gom- 
bart V. McKay, 201 N. Y. 27, 94 N. E. 186, 42 L. R. A. (N. S.) 1234; 
Swenson v. Wilson & B. Mfg. Co., 102 App. Div. 477, 92 N. Y. Supp. 
849, affirmed 186 N. Y. 555, 79 N. E. 1116. 

In McDonald Co. v. Manns, 177 Fed. 203, 101 C. C, A. 373, this 
court held that loose stringers laid on angle irons over an open bin 
with plank placed across them, upon which the workmen were expected 
to stand, constituted a scaffold within the law now in question and that 
if such structure were unsafe the master was absolutely liable. Judge 
Ward says : 

"We think this structure was a scaffold, wltliin section 18 of the New York 
Labor Law, which the défendant 'caused to be furnished' to the plaintifC. 
That law makes the défendant answerable absolutely for the safety of such a 
scaffold. Stewart v. Ferguson, 164 N. Y. 553 [58 N. E. 662]. The accident it- 
self indieates that the stringer which broke was insulKcient, and there was 
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testimony to the eflfect that It was Improperly constructed from unsuitable ma- 
terlal." 

We think that Reilly was killed by falling from an unsaf e scaffolding 
and that the défendant is liable for the damages so occasioned. 
Judgment affirmed with costs. 



THE MBRIDA. 
(Circuit Court of Appeals, Second Circuit. Deeember 9, 1913.) 

No. 49. 

CoLi/isioN (§ 95*) — Steamer and Tug tviin Tow— Mutual Faults. 

A decree affirmed wMch held a steamer and tug both in fault for a 
collision between the steamer and a scow without steering apparatus in 
tow of the tug meeting in the narrow channel between a harbor break- 
water and another submerged breakwater lu course of construction ; the 
steamer being in fault for not glving the tug and tow more room, and the 
tug for suddenly crossing the bows of the steamer in an effort to prevent 
the scow from strlking the submerged breakwater. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.* 

With or between towing vessels and vessels in tow, see note to The 
John Englls, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the Western 
District of New York. 

Suit in admiralty for collision by the Buffalo Dredging Company, 
as owner of the Scow No. 12, against the steamer Merida; the Gil- 
christ Transportation Company, claimant. Decree against respondent 
for half damages, and claimant appeals. Affirmed. 

Clinton & Clinton, of Buffalo, N. Y. (George Clinton, Jr., of Bufïalo, 
N. Y., of counsel), for appellant. 

Brown, Ely & Richards, of Bufïalo, N. Y. (J. B. Richards, of Buf- 
falo, N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree holding 
the Merida and the tug McNaughton both at fault for a collision ber 
tween the steamer and scow No. 12 in tow of the McNaughton which 
resulted in the sinking of the scow. 

The southern entrance to Bufïalo Harbor is a passage 600 fect wide 
between Bottle Light, at the southerly end of a breakwater running 
about northwest by north and southeast by south and Stony Point 
Light, at the northerly end of a breakwater running about northwest 
and southeast. At the time of the collision to be presently considered, 
a breakwater was in course of construction, but still covered with wa- 
ter from three to eight feet deep running about a thousand feet west 
northwest from Stony Point Light to within fiffy feet of a red gas 
buoy. Thèse structures made a channel of deep water 1,000 feet long 
and some 900 feet wide between the gas buoy and the northerly break- 

*For other cases see same topic à § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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water, gradually diminishing to 600 feet at the gap between Bottle 
Light and Stony Point Light, which is the entrance to the harbor. 

July 8, 1907, the tug McNaughton, towing a loaded dump scow 
drawing 101/2 feet of water, 120 feet long and 32 feet beam, with 
square ends, by a Une 200 feet long fixed on the starboard corner of 
the bow, rounded Bottle Light to go eut through this channel into the 
lake. The scow was without any steering apparatus. Just ahead of 
this tow was the tug Tam O'Shanter, towing a similar scow on a haw- 
ser fixed on the port corner. The Tam O'Shanter blew a signal of 
two whistles to the steamer Merida which was coming down outside of 
the northerly breakwater, bound for the south entrance and about a 
half a mile away f rom it. The Merida answered with two. The Mc- 
Naughton foUowed with a blast of two whistles as she rounded Stony 
Point Light, to the Merida, which were also answered with two. The 
Merida proceeded slowly but without starboarding and met the fîrst 
dump scow just as she was rounding the red buoy into the lake. 
Thereupon the McNaughton blew a signal of three whistles which was, 
by the local understanding, a signal to the Merida to check her speed 
which was answered and conformed to. At about this time the'proofs 
show that the scow was sheering toward the submerged breakwater. 
Several of the witnesses say that this was caused by an eddy current 
around the end of it. The testimony as to this current, its cause, force 
and direction, is extremely vague and unsatisfactory. The master of 
the Tam O'Shanter says the current was very slight. However, it does 
appear that because of a sheer to port, the tug blew an alarm and went 
suddenly ofï to starboard right across the steamer's bow, with the in- 
tention of pulling the scow away f rom the submerged breakwater, but 
in so doing brought her into collision with the steamer. The district 
judge has found the place of collision to hâve been less than 225 feet 
outside of the breakwater. 

The ruie which requires a vessel navigating a narrow channel to 
keep on the side of midchannel which lies on her own starboard side 
is statutory. It is not contained in the act of February 8, 1895, which 
régulâtes ' navigation on the Great Lakes. When the signal of two 
whistles was exchanged the Merida and the McNaughton were on 
crossing courses, but each knew that this was but temporary, and the 
effect of the exchange was an agreement that they should meet and 
pass each other starboard to starboard. The Merida was not bound to 
enter on the range for midchannel nor to keep north of it. Ail she was 
bound to do was to give the tug and tow enough room to pass safely 
between her and the submerged breakwater. Her master, however, 
was entirely unacquainted with the channel and did not know of the 
existence of the submerged obstruction. If he had, it is quite évident 
he would hâve given the tug and tow more room. Certainly he would 
and should hâve been active in doing so when he saw that the scow 
was sheering to port toward a dangerous submerged obstruction. 

The practice of towing a rudderless scow with square ends by a line 
fixed to one corner of the bow is new to us. It is said to be f ollowed 
for the purpose of keeping the scow clear of the tug's wash, the scow 
under such circumstances towing steadily on one side or the other of 
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the tug, according as the line is fixed to the port or starboard corner. 
Several of the witnesses say that the effect of towing the scow from 
her port corner would be to keep her on the starboard side of the tug. 
We think this cannot be so. The résistance of thé water against the 
square bow would tend to make the scow rotate to starboard around 
the point where the Hne was f ast until that tendency was counteracted 
by the résistance of the water against the starboard side. Then the 
scow would arrive at a condition of equilibrium and tow steadily, head- 
ing to port, but tailing to starboard. The sudden sheer of the tug 
across the steamer's bow when so close aboard was négligent navigation 
as the master of the tug himself admits. If the eddy current to which 
he attributes ' the sheer was a thing to be expected under the circum- 
stances, as he seems to say, he should not hâve postponed his porting 
and his alarm whistle until danger was so imminent. 

The decree is affirmed, ■ with interest; costs of this court to be di- 
vided. 



YOUNG T. CORRIGAN. 

(Circuit Court of Appeals, Slxth Circuit. February 3, 1914.) 

No. 2398. 

1. Trial (§ 193*) — Instructions— CoMjiENTirra on Evidence. 

It was net errer for the trial court in the charge to express an opinion 
relative to plaintiff's failure to produce a certain witness, where the jury 
was given to understand that It was not bound by such opinion. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 436-438; Dec. 
Dig. § 193.*] 

2. Trial (§ 255*) — Instbuctions— Necessity of Reqtjests. 

Plaintiff could not complain of the court's failure to charge that cer- 
tain évidence could be considered only In mltigation of damages, where 
she requested no such Instruction. 

[Ed. Note.— For other cases, see Trial, Cent Dig. || 627-641; Dec. 
Dig. § 255.*] 

In Error to the District Court of the United States for the North- 
ern District of Ohio; John M. Killits, Judge. 

Action by Georgian Young against James W. Corrigan. Judgment 
for défendant, and plaintiff brings error. Affirmed. 

J. J. Sullivan, of Cleveland, Ohio, for plaintiff in error. 
Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for défend- 
ant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Plaintifif sued défendant for breach of an alleged 
promise to marry. Défendant denied the promise. The case was sub- 
mitted to the jury, which rendered verdict for défendant, thereby neg- 

*For other cases see same topic & § numbkk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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ativing the alleged promise. The principal errors assigned are: (a) 
That the court in commenting in the charge upon plaintiff's failure to 
produce a certain witness exceeded the Hmits of proper comment or 
expression of opinion, and entered the field of argument, and (b) that 
the court should hâve instructed the jury to consider certain évidence 
only in mitigation of damages. 

[1] Neither of thèse criticisms is well rnade. The court had the 
right to express his opinion and advise the jury upon the subject in 
question, if the jury was given to understand that it was not bound 
by such opinion. Simmons v. United States, 142 U. S. 148, 155, 12 
Sup. Ct. 171, 35 L. Ed. 968; Doyle v. Union Pacific R. R. Co., 147 
U. S. 413, 430, 13 Sup. Ct. 333, Z7 L. Ed. 223 ; Allis v. United States, 
155 U. S. 117, 123, 15 Sup. Ct. 36, 39 L. Ed. 91. The jury was suffi- 
ciently advised in this regard. The comments criticised did not trench 
upon the province of the jury, or go beyond the limits of reasonable 
expression of opinion. 

[2] The testimony in question was admissible at least in mitigation 
of damages, as stated by the court in admitting it. Défendant did not 
ask an instruction that the testimony could be considered only for the 
purpose stated. Even had exception been taken (as it was not) to the 
failure to so instruct, plaintiff could not complain, for it is no ground 
of reversai that the court failed to give instructions not requested. 
Express Co. v. Kountze Bros., 8 Wall. 342, 353, 19 L. Ed. 457 ; Texas 
& Pacific Ry. Co. v. Volk, 151 U. S. 7Z, 78, 14 Suo. Ct. 239, 38 L. 
Ed. 78; Hickory v. United States, 151 U. S. 303, 317, 14 Sup. Ct. 
334, 38 L. Ed. 170; Isaacs v. United States, 159 U. S. 487, 491, 16 
Sup. Ct. 51, 40 L. Ed. 229; Humes v. United States, 170 U. S. 210, 
211, 18 Sup. Ct. 602, 42 L. Ed. 1011; Coney Island Co. v. Dennan 
(C. C. A. 6) 149 Fed. 687, 693, 79 C. C. A. 375. 

We hâve examined ail the other errors presented, and find them 
without merit. 

The judgment of the district court is affirmed, with costs. 



CINCINNATI TRACTION CO. v. POPE. 

(Circuit Court o( Appeals, Sixth Circuit. October 17, 1913.) 

No. 2,306. 

1. Patents (§ 13*) — Subjects oï Patents — "Manufacture" — Steeet Rail- 

BOAD TEANSFEB TICKET. 

A Street railroad transfer ticket, devised to keep a check on passengers 
and conductors with respect to the time when used, in part by means of 
a coupon, the body portion when the coupon is detached being receivable 
only during the forenoon hours, may properly be classed as an article to 
be used In a method of doing business, and as such is a "manufacture" 
wlthin the meauing of Eev. St. § 4886 (U. S. Comp. St. 1901, p. 3382), and 
a proper subject of a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 11, 12 ; Dec. Dig. 
i 13.*] 

•For other cases see same topic & § numbbk ia Dec. t Am. Dlgs. 1907 to date, & Rep'r. Indexe» 
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2. Patents (§ 13*) — Subjects of Patents — "Manufacture." 

The term "manufacture," as used in the patent law, has a very com- 
prehenslve sensé, embracing whatever is made by tbe art or industry of 
man, not being a machine, a composition of matter, or a design. 

[Eâ. Note.— For other cases, see Patents, Cent. Dig. §§ 11, 12 ; Dec. Dig. 
§ 13.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346 ; vol. 
8, p. 7716.] 

3. Patents (§ 328*) — Validitt and Infbingement — Tbansfee Ticket. 

The Pope patent, No. 805,153, for a time limit transfer ticket for use 
by Street rallroads, etc., was not anticipated and discloses patentable in- 
vention ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; Howard C. HolHster, Judge. 

Suit in equity by Wilham C. Pope against the Cincinnati Traction 
Company. Decree for complainant, and défendant appeals. Affirmed. 

Wood, Wood & Nathan, of Cincinnati, Ohio (WiUiam R. Wood, 
of Cincinnati, Ohio, and Charles C. Linthicum, of Chicago, 111., of 
counsel), for appellant. 

Hosea & Knight, of Cincinnati (Marcellus Bailey and James L,. 
Norris, both of Washington, D. C, of counsel), for appellee. 

Eefore KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. This is a suit for the infringement 
of claims 1, 3, 4, 7, and 8 of United States patent to Pope, Ko. 805,153, 
November 21, 1905. The défenses are: (a) Nonpatentable subject- 
matter; (b) anticipation; (c) lack of invention; and (d) noninfringe- 
ment. The district court held the patent valid and infringed, and 
made the usual decree for injunction and accounting, from which 
this appeal is taken. 

1. Is the subject-matter patentable? The invention relates par- 
ticularly to "time limit" transfer tickets for use by street railways, 
traction companies, etc. The stated objects of the invention are, in 
substance, to enable the railroad company to make the transfer as 
quickly as possible, and to keep check on conductors and passengers ; 
and thereby be able to détermine whether a given transfer has been 
correctly issued and whether lawfully presented by the passenger; 
as well as to provide a transfer ticket which when used can prove 
with certainty the correctness of the passenger's claim, thereby pre- 
venting litigation in case a transfer issued for forenoon use is pre- 
sented for afternoon fare, and for this reason refused by the con- 
ductor. 

The spécifications disclose a ticket consisting of a strip of suita- 
ble material (presumably paper) divided into a body portion and a 
single afternoon coupon, the latter being separated, on the one side 
from the body portion and on the other from the stub, by lines or 
perforations or indentations, enabling the ready séparation of the 
body from the coupon, as well as of the latter from the stub. In the 
"preferred embodiment" of the invention (Fig. 1) the body portion 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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is provided with a column of abbreviations indicating the months of 
the year and with columns of numerals for the days of the month; 
also with an inscription containing the name of the issuing railroad 
and suitable instructions to the passengers, as to the limitations under 
which the transfer is usable. It bears also inscriptions indicating 
the transfer points, the conductor's number, and "conventional indi- 
cations" showing the hour and fractions thereof. The body portions 
are consecutively numbered, correspondingly with the coupons, and 
contain the legend, "If no coupon attached hour punched is A. M. 
hour." The coupon contains the abbreviated name of the railroad and 
notice "not good if detached." This coupon dénotes that the hour 
punched on body of (number) transfer is p. m. hour. In a modified 
form suggested the ticket and legends are somewhat différent in dé- 
tails of inscription, but the net resuit of the information given is the 
same. ■ In this modified form (Fig. 2) the coupon and body each con- 
tain a table of hours, the former on a dark ground, the latter on a 
light field. The drawings of the "preferred" and "modified" forms 
(Figures 1 and 2, respectively) follow, référence figures and exten- 
sions of référence Unes being omitted: 
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It results that when the time limit on the body is punched and issued 
unaccompanied by the coupon, the transfer is for forenoon use only, 
but when issued with the coupon it shows on its face that it is only 
for afternoon use; and, as suggested in the spécifications, in case of 
dispute référence to the conductor's number and to the pad contain- 
ing the stubs and unissued coupons will readily disclose for what 
portion of the day the transfer was in fact issued. 
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Claim 1 reads: 

"1. A transfer ticket comprising a body portion and a coupon, sald body por- 
tion and coupon bearing conventional Indications to constitute an antemerldian 
transfer ticket wlien sald body portion is used separately and a postmeridian 
transfer ticket when used together." 

Claims 3, 4, and 7 do not differ from claim 1 in respects material 
hère. 
Claim 8 reads: 

"8. A transfer ticket comprising a body portion and a coupon and further 
provided with conventional indications to constitute a complète transfer ticket 
for one part of tue day wheu sald body portion is used separately and a com- 
plète transfer ticket for another part of the day when sald body portion and 
coupon are used together." 

[1] The patent is assailed as relating merely to "a method of trans- 
acting business, a form of contract, a mode of procédure, a rule of 
conduct, a principle or idea, or a permissive function, predicated upon 
a thing involving no structural law" ; and counsel say that the ticket 
in question "has no physical characteristics which enable it to be 
distinguished from any other transfer ticket or from any other printed 
slip of paper." If this criticism is well taken, the subject-matter is 
not within the patent statute.^ 

[2] But while the case is perhaps near the border line, we think 
the device should be classed as an article to be used in a method of 
doing business, and thus a "manufacture" within the statute (Rev. 
St. § 4886 [U. S. Comp. St. 1901, p. 3382]). Broadly stated: 

"The term 'manufacture,' as used In the patent law, has a very comprehen- 
sive sensé, embraclng whatever is made by the art or industry of man, not 
being a machine, a composition of matter, or a design.''^ 

The device of the patent clearly involves physical structure. The 
claims themselves are, in a proper sensé, limited to such structure. 

The spécifications describe a distinctive physical structure, viz., a 
given combination and gênerai arrangement of body and coupon (with 
the suggestion that the two parts may be printed in différent colors), 
accompanied by "conventional indications" and instructions for the 
use and interprétation of the ticket. But the alleged patentable nov- 
elty does not réside in the arrangement of the printed text, nor does 
such text constitute merely a printed agreement. The argument to 
that effect overlooks the important considération that the body alone 
is good at one time, and that the body and coupon are required for 
the other portion of the day; and that the ticket bears on its face, 
whether the body is used alone or with the coupon* the distinguish- 
ing indications. Nor is there merely an attempt to patent a form of 
a contract. The spécifications do not confine the construction to 

1 In re Moeser (Ot. of App. D. C.) 123 O. G. 655 ; Hôtel, etc., Co. v. Lor- 
raine (C. C. A. 2) 160 Fed. 467, 87 C. C. A. 451 ; United States Crédit System 
Co. V. American Crédit Indemnlty Co. (D. O.) 53 Fed. 818 ; s. c. 59 Fed. (C. 
O. A. 2) 139, 8 O. O. A. 49. 

2 Language of Judge Acheson in Johnson v. Johnston (C. C.) 60 Fed. 618, 
620. See, also, Riter-Conley Mfg. Co. v. Aiken (C. O. A. 3) 203 Fed. 699, 703, 
121 C. C. A. 655, and cases there cited. 
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either the style, or printed arrangement or language of the legends. 
The essential thing is that the required information be conveyed on 
the face of the ticket. The authorities cited in the margin sustain, 
to a greater or less degree, the patentability of this device.^ 

Rand, McNally & Co. v. Exchange Scrip-Book Co. involved the 
patentabihty of an exchange scrip-book containing the essential fea- 
ture that the units are expressed in money instead of miles as in ordi- 
nary mileage tickets, and avoided the necessity for calculation "by 
adopting a standard, expressed on the face of the ticket, that indicates 
to both carrier and traveller, without calculation, just what each one 
is entitled to." The language of Judge Grosscup seems peculiarly 
applicable hère : 

"Nor do we think that thls patented concept is notbing more than a business 
method. Its use is a part of a business method. The ticket patented is not 
a method at ail, but a physical tangible facllity, without which the method 
would hâve been Impracticable, and with whlch It is practicable." 

The Benjamin Menu Card Case involved a combination of menu 
card with meal check. To the objection that it was "only for a pièce 
of cardboard paper, with printed matter or composition on both sides 
thereof, and divided on one side by perforated lines employed in the 
System of doing business," Judge Seaman said: 

"The faet that the structure may be of cardboard with printed matter upon 
it does not exclude the device from patentability, according to the patent of- 
fice. » * •" 

The présence of conventional indications and legends does not rob 
the structure of patentability. In more than one of the cases cited, 
the structures sustained as patentable bore conventional indications 
and information. 

The cases relied upon by défendant are, we think, readily dis- 
tinguishable from the instant case. In Re Moeser the device of the 
patent was characterized as "a form of proposed contract." The 
device involved in Hôtel Co. v. Lorraine, was declared to be "simply 
a System of bookkeeping." In United States Crédit Co. v. American 
Crédit Co., the subject-matter was considered by the District Court 
as a method of transacting business. In the latter case (as considered 
by the Court of Appeals), as in most, if not ail, of the other author- 
ities relied upon, the patentability under the statute of the subject- 
matter involved does not seem to hâve been passed upon. 

[3] 2. Anticipation. The strongest références presented to prove 
anticipation are the "Ham ticket" (covered by patent), "Exhibit 709," 
and the "Valley Junction" ticket. The Ham and No. 709 consist 
each of a ticket bearing two separate and independent tables of time 
figures, the one printed light on a dark ground and the other dark on 
a light ground, and apparently intended for forenoon and afternoon 
use respectively. The claims of the Pope patent read upon neither 

s Johnson v. Johnston, supra ; Rand, McNally & Co. v. Exchange Scrip- 
Book Co. (C. C. A. 7) 187 Fed. 984, 986, 110 C. C. A. 322 ; Thomson v. Citizens' 
National Bank (C. C. A. 8) 53 Feû. 250, 255, 3 C. O. A. 518; Ben,1amin Menu 
Card Co. v. Kand, McNally & Co., 210 Fed. 285 (opinion by Judge Seaman); 
Ex parte Wm. E. Watkins, décision of Duell, Commissioner of Patents. 
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of thèse devîces, in letter or in spirit. Assuming tliat the différent 
method of printing the two tables of time figures is, without other 
désignation, a sufficient indication of intended forenoon and after- 
noon use respectively, neither of thèse références has the fundamental 
structure of Pope's device, which is a ticket comprising a body por- 
tion (always one and the same) plus a single coupon ; the ticket being 
so constructed as that independently of any rule of conduct, as to 
punching or otherwise, the ticket when bearing the coupon is by 
that fact alone, and necessarily, good only for a given part of the 
day, .and when without the coupon good only for another part of 
the day ; for, if the tables of time figures found in "Exhibit 709" and 
the "Valley Junction" ticket are to be considered as coupons (as was 
apparently the intention of the Ham ticket, at least), we hâve a body 
.portion plus two coupons, neither one nor both performing the office 
of Pope's coupon. If thèse tables are not to be treated as coupons, 
the departure from the Pope device is equally clear. It follows that 
in case of neither of thèse références can there be a complète trans- 
fer ticket for one part of the day when a "body portion" is used sep- 
arately and a complète transfer ticket for another part of the day 
when the "body portion" and coupon are used together. This conclu- 
sion can be avoided only by treating one of the coupons, when used 
in connection with the body portion, as a part of that body portion. 
Such construction is strained and unnatural. Nor is the resuit af- 
fected by the argument that the Ham ticket and No. 709 could be 
issued without detaching either the a. m. or p. m. end, the appro- 
priate time-table being punched; nor by the suggestion that Pope's 
ticket Fig. 2 could be so used, and still respond to the patent claims. 
Thèse arguments ignore the actual physical structure of Pope's device 
as before set out. Conceding that there "could be no patentable nov- 
elty in a coupon ticket per se, nor in the mode of use involved in 
issuing a whole or a part only of a ticket," it is not the mode of use 
which is the subject of the patent, and the structural différences be- 
tween the Pope device and the prior art are, in our opinion, matters 
of substance and not merely form. 

The Valley Junction ticket is even more plainly nonanticipatory. 
It was never intended for use as a transfer, but merely as a receipt 
or check for fare paid. It has in no sensé a body portion and a cou- 
pon. It has, it is true, two narrow lines of figures (1 to 12 inclusive) 
running transversely across the end of the ticket, the one indicated 
as a. m., the other as p. m., and evidently intended to be appropriately 
punched. The only way in which the ticket could be considered as 
in any sensé comprising a body portion and a coupon is by treating 
the Une of p. m. figures as a coupon and the remainder (including 
the a. m. figures) as a body portion. This would be a forced and 
unreasonable construction. 

In our opinion, the broad structural conception of the Pope trans- 
fer has not been anticipated. 

3. Invention. Does the Pope device involve invention, or merely 
the expected skill of the printer or street car man? It need not be said 
that this is a question of fact. The question is less difficult when 
considered in connection with the utilily of Pope's device and tlie 
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public favor it has met. In 1896 défendant began using the "709" 
transfers. So far as shown, no other company used that précise form. 
Until 1903 it used various unpatented forms, printed by the Webb 
Printing Company. In the latter year the Ham patent issued, the 
Pope patent issuing more than two years later. The Globe Printing 
Company had the sole right of manufacture under both patents. The 
défendant used the Ham ticket apparently until about the time the 
Pope patent issued, when it applied to the Globe Company for figures 
on a form covered by the claims of that patent ; the Globe Company 
having manufacturée according to those claims for some months be- 
fore the patent issued. It did not, however, buy of the Globe Com- 
pany but of the Webb Company, against whom and another of its 
customers inf ringement suits are pending ; the testimony herein being, 
by stipulation, applicable thereto. It has ever since used this form 
of transfer, which is clearly an infringement of the Pope patent. 
The "tribute of its imitation" * is cogent évidence of the utility of 
the Pope transfer. Indeed, this utility is readily apparent as respects 
both facility and rapidity of use and effectiveness in preventing mis- 
understandings and misuse. It is novel and distinctive in form. • It 
has been favorably received. Although its average price was slightly 
higher than that of the Ham, it has largely superseded that device, 
which was never used by more than 12 railway companies. The Pope 
transfer is used by 44 railway companies, included within 19 states, 
ranging from coast to coast and from Maine to Louisiana. Its annual 
sales are more than three times the sales of the Ham transfers during 
the entire period of 21/2 years between the issues of the Ham and 
Pope patents, and bear the same ratio to the period of 21.-^ years fol- 
lowing. From March 23, 1909, to February 1, 1910, the sales of the 
Pope transfers were 21 times greater than those of the Ham, which 
were then used by but three roads. Although the fact that an im- 
provement has superior utihty, and immediately supersedes other de- 
vices, is not material where the question of invention is not in doubt ; ^ 
yet in case of doubt thèse considérations may détermine the ques- 
tion of invention.® It may well be that, given the idea of the Pope 
patent, the expected skill of the printer or street car man would hâve 
been sufficient to détermine the arrangement of printed text, and even 

* Mr. Justice McKenna's expression in Diamoud Rubber Co. v. Consolidated 
Tire Co., 220 TJ. S. 441, 31 Sup. Ot. 444, 55 L. Ed. 527. 

6 Olln V. Timken, 155 U. S. 141, 155, 15 Sup. Ct. 49, 39 L. Ed. 100; Adams 
V. Bellaire Stamping Co., 141 U. S. 539, 542, 12 Sup. Ct. 66, 35 L. Ed. 849; 
Hollister v. Benedict, etc., Ce, 113 TJ. S. 59, 72, 5 Sup. Ct. 717, 28 L. Ed. 901 ; 
Gould & Eberhardt Co. v. Cincinnati Sliaper Co., 194 Fed. 680, 685, 115 G. C. 
A. 74, and cases elted; McClain v. Ortmayer, 141 TJ. S. 419, 429, 12 Sup. Ct. 
76, 35 L. Ed. 800. 

6 Hollister v. Benedict, etc., Co., supra ; Keystone Mfg. Co. v. Adams, 151 
U. S. 139, 143, 14 Sup. Ct. 295, 38 L. Ed. 103 ; Potts v. Creager, 155 U. S. 
597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Hobbs v. Beacb, 180 U. S. 383, 392, 21 
Sup. Ct. 409, 45 L. Ed. 586 ; Star Brass Works v. General Elec. Co., 111 Fed. 
(C. C. A. 6) 398, 49 C. C. A. 409; Kalamazoo Ry. Supply Go. v. Duff Mfg. 
Co. (C. C. A. 6) 113 Fed. 264, 51 C. C. A. 221; Dowaglac Mfg. Co. v. Su- 
perior Drill Co. (C. C. A. 6), 115 Ped. 886, 895, 53 C. O. A. 36; Electric Con- 
troller Co. v. Westinghouse Co. (G. C. A. 6) 171 Fed. 83, 8T, 96 C. C. A. 187. 
210 F.— 29 
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the form of legends; yet, in view of the history of the art, taking 
into account the apparent désire for a more effective transfer (as 
evidenced by the fréquent changes in the use of unpatented devices), 
the superior utility of the device in suit, its novel and distinctive char- 
acter, and the extent to which it has been accepted by the pubHc, 
we think the device of the structure of the Pope transfer must be 
held to involve invention. 

4. Infringement. As appears from what we hâve already said, we 
hâve no difficulty in holding that the transfer in use by the défendant 
at the time of and since the commencement of suit is an infringement 
of the Pope patent. 

The decree of the District Court is affirmed, with costs. 



SMITH INCANDESCENT LIGHT CO. v. WBLSBACH GAS LAMP CO, 

(Circuit Court of Appeals, Second Circuit December 9, 1913.) 

No. 7T. 

Patents (§ 328*) — Infkingement — Gas Lamp. 

The Smith reissue, patent No. 13,033 (original No. 759,037), for Improve- 
ments In gas lamps, construed, and held not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Smith Incandescent Light Company against the 
Welsbach Gas Lamp Company. Decree for défendant, and complain- 
ant appeals. Affirmed. 

For opinion below, see 197 Fed. 951. 

Miller & Merwin, of New York City (T. D. Merwin and W. B. Mor- 
ton, both of New York City, of counsel), for appellant. 

Alfred Wilkinson, of New York City, and Bakewell & Byrnes, of 
Pittsburgh, Pa. (C. P. Byrnes, of Pittsburgh, Pa., of counsel), for ap- 
pellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The complainant sues for infringement of 
reissued letters patent No. 13,033 for improvements in lamps. The 
features of the invention which need to be considered in this case are 
especially adapted to out-door mantle gas lamps and are found in a 
structure inserted in the bottom of the glass globe surrounding the 
burners which is intended to furnish a sufficient supply of air, prevent 
injurious-drafts, and keep the glass globe cool and so less liable to 
break. 

The glass globe surrounds the burners and has an opening in the 
bottom. Just above the opening is a circular cup with a slightly con- 
vex bottom, having a diameter larger than the opening, and connected 
with this cup by a threaded stem is, just below the opening, a flat hor- 
izontal circular disk having vertical radial blades between it and the 

•For otlier cases see same topic & i ntj.meek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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globe. The wind striking the outside deflector horizontally is turiied 
by the blades up vertically to the bottom of the cup within the globe 
and is by it deflected so as net to enter the globe vertically. 

The defendant's structure is a lamp bottom contained in a neck or 
cylindrical extension of the glass. It has two deflectors, both below 
and outside of the opening of the globe. The wind entering the lower 
deflector horizontally is turned by the blades up into a sort of hat- 
shaped circulât box having a foraminous bottom and having perfora- 
tions in its circumference, through which perforations the air issues 
against the perpendicular side of the glass extension or neck and is 
turned vertically upward into the globe. There is also an annular 
opening into the globe from the bottom of the neck between the de- 
flectors and the neck, throUgh which air enters vertically. 

The claims of the patent alleged to be infringed are 1 to 5 and 22 
to 30. We discover no infringement. AU the claims are for a com- 
bination of éléments admittedly old. Claims 1, 2, and 3 call for a cup, 
an élément which the defendant's structure has not. Claims 1, 4, and 
5 call for a deflector within the globe, an élément which the defendant's 
structure has not. Claims 4 and 5 call for a deflector having a diame- 
ter greater than that of the opening of the globe, an élément which the 
defendant's structure has not. 

Claims 22 to 30 are for a combination calling for means for lateral- 
ly deflecting the air entering the globe so as to prevent it from ascend- 
ing into the zone of the burners and to cause it to ascend into the zone 
between the mantles of the burners and the sides of the globe, whereby 
the sides of the globe are kept cool, the mantles protected from ail 
currents, and f resh air for burner consumption is supplied. 

Actual experiment by the smoke test which shows the route the air 
is traveling within the globe demonstrates that the defendant's struc- 
ture does not function in this way at ail. On the contrary, the stream 
of air enters the globe vertically through the annular aperture between 
the lamp bottom below the globe and the side of the cylindrical neck 
inclosing it, into which stream the air entering the lower deflector lat- 
erally is turned by the upper deflector. Some of the air from this com- 
bined vertical stream is sucked into the lower ports of the Bunsen 
burners to support consumption of the flames as the stream passes 
them and then midway of the mantles it turns to the sides of the globe. 

On the other hand, the smoke test shows that in the complainant's 
structure the air, as it enters the globe, is turned horizontally by the 
deflector within the globe and streams along the sides until at a point 
about midway of the mantles it turns inward toward them and then 
downward to the ports of the Bunsen burners. 

As we find no infringement, the case is disposed of without consid- 
ering other subjects discussed at length by counsel. The decree is af- 
firmed, with costs. 
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PALMEE et al. v. SUPERIOR MFG. CO. 
(Circuit Court of Appeals, Second Circuit December 9, 1913.) 

No. 61. 

Patents (§ 828*) — Validity and Infeingement — Appabatus fok Invertino 

TUBULAE FAERICS. 

An order denylng a prellmlnary Injunetlon against Infringement of tbe 
Palmer patent, No. 878,995, for apparatus for invertlng tubular fabrics, re- 
versed. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by William B. Palmer and Jesse V. Palmer against 
the Superior Manufacturing Company. From an order denying a pre- 
liminary injunction, complainants appeal. Reversed. 

For opinion below, see 203 Fed. 1003. 

The District Court denied a motion for a preliminary injunction 
restraining the infringement of daim 1 of letters patent No. 878,995 
granted to William B. Palmer February 11, 1908, for improvements 
in apparatus for inverting tubular fabrics. The décision of the Dis- 
trict Court is reported in 203 Fed. 1003. The patent was also consid- 
ered by the District Court in an action against the Jordan Machine 
Company, the décision being reported in 186 Fed. 496. The décision 
of this court on appeal is reported in 192 Fed. 42, 112 C. C. A. 454. 

Walter D. Edmonds, of New York City (Edmonds & Peck, of New 
York City, of counsel), for appellants. 

Walter E. Ward, of Albany, N. Y., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The validity of claim 1 of the Palmer patent 
has been expressly decided by this court and is not now in controversy. 
The only défense now seriously urged is non-infringement. The de- 
fendant is using one of the machines made made by the Jordan Com- 
pany, but since the décision of this court it has made certain changes 
which it insists avoids infringement. Claim 1 is as follows : 

"1. In an apparatus of the class described, tbe combina tien wltb the fa bric 
supportlng tube; of a pair of feed rolls adapted to engage the opposite sidos 
of sald tube ; and yieldlng means for forcing sald feed-rolls against sald tube." 

It is insisted that the défendant does not hâve the last élément of 
the claim, viz. : "Yielding means for forcing said feed rolls against said 
tube." In our former décision we held expressly that the patentée was 
entitled to a fair range of équivalents and could hold as an infringer 
one who advanced the fabric by rolls which pressed against it by yield- 
ing pressure, whether produced inside or outside of the feed rolls, by 
a spring or its équivalent. We thought that Palmer liad made an im- 
portant advance in the art and was entitled to hold it against one who 
accomplished the identical resuit by simply changing the character and 
location of the yielding pressure. We cannot resist the conclusion that 

♦For otUer cases see same topic & § KUMUEit in Dec. & Aux. Digs. 1907 to date, &'Rep'r Indexes 
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the défendant is endeavoring to appropriate the Palmer improvement 
by taking the yielding pressure from the frame and locating it in the 
tube by placing there spring actuated idler rollers to do the same work. 
In one case the frame presses the feed rollers agaJnst the fabric and 
in the other the springs press the idler rollers against the fabric and 
the fabric against the feed rollers. In this way it is advanced precisely 
as in the patent. It is a mère mechanical change involving no depar- 
ture from the spirit of the invention. 

The order denying motion for an injunction is reversed and the Dis- 
trict Court is instructed to proceed in accordance with this opinion. 



SPIEELLA CO. V. NUBONE CORSET CO. et al. 

(District Court, W. D. Pennsylvania. January 7, 1914.) 

No. 1T5. 

Patents (§ 328*) — Anticipation — Method or Making Gaement Stays. 

The Beeman patent No. 1,002,488, for a method of making garment 
stays, held void for anticipation. 

In Equity. Suit by the Spirella Company against the Nubone Cor- 
set Company and others. On final hearing. Decree for défendants. 

Fred. W. Winter, of Pittsburgh, Pa., for complainant. 
J. C. Sturgeon, of Erie, Pa., for défendants. 

ORR, District Judge. This is a patent suit involving United States 
patent No. 1,002,488, issued under date of September 5, 1911, to M. 
M. Beeman, for a "Method of Making Garment-Stays." The plaintiff 
charges that the défendants are infringing. The défendants reply that 
there is nothing new or novel in the method of the patent, and that 
therefore the patent is invalid. While the case is not free from com- 
plexity, yet it is free from doubt after an examination of the patent in 
suit and prior patents and a careful considération of the évidence pro- 
duced at the trial. 

In the spécification Beeman says : 

"The obiect of the invention is to provide a method of forming said stays 
whereby a sufflciently rigid stay can be formed from comparatively light wire, 
and particularly a stay whlch has greater résistance to bendlng in one direc- 
tion than in the opposite, and one which will not take a permanent set" 

The complète apparatus for producing the stay is not shown in the 
patent. It is not intended to be shown, for the spécification says : 

"The bendlng may be performed In any suitable way, and is shown as car- 
ried out by mechanical means." 

The drawings illustrate the bending fingers and the wire, which is 
taken by one of the bending fingers and bent around a pin to form a 
loop or eye, and then carried by said finger across the stay, where it 
is caught by a pin, after which it is carried by the other bending finger 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the side of the stay from which it first came, thus forming a loop 
or eye on each side of the stay. The loops on each side of the stay are 
depressed and carried underneath previously formed loops. The un- 
formed portion of the wire is held by a guide inclined downwardly 
from the plane of the formed portion of the stay. The spécification 
says that : 

"The conséquence is that the wire is twlsted at the loops • ♦ • and is 
thereby put under an Initial torsional strain." 

The spécification f urther says : 

"The loops of the fabrlcated portion of the wire are Inclined or tllted from 
the plane of the stay, as shown in Fig. 2, while the unformed portion of the 
wire stands at the opposite angle or inclination from the plane of the stay. 
Consequently, when the wire is carried across from side to side and the eye is 
tilted to bring It to the inclined position, a certain amount of twist is ncces- 
sarily given to the wire. This places the wire under an initial torsional strain. 
This manner of forming the stays, that is, by holding the unformed portion of 
the wire at an incline to the formed portion of the stay, and carrying the wire 
across the stay and simultaneously bending it dov.-n, results in depresshig the 
edges of the loops or ej'es below the normal iilane of the stay, so that the 
flnished stay is somewhat concave on its lower side, as shown at IG, Fig. 5. 
This formation of the stay gives the same greater stift'ness or résistance 
against bending in a direction away from the hollow or concave side of the 
stay, this being due in part to the concavity of the stay, in part to the torsional 
strain in the wire, and in part to the overlapping of the loops so that each 
loop is supported on one side on an adjacent one." 

We notice in the spécification, especially in the part last quoted, that 
the stay intended to be formed in accordance with the method of the 
patent would hâve the quality of rigidity by reason of three things: 
(A) The concavity of the stay ; (B) the torsional strain in the wire ; 
and (C) the overlapping of the loops. 

The only claim of the patent ïn issue is the first, which is as follows : 

"1. The method of forming garment stays consisting in bending wire at In- 
tervais and alternately in opposite directions to form curved edge-forming 
loops or eyes and transverse Connecting portions, and while so bending the 
edge-forming loops or eyes imparting a twist to the wire and thereby placing 
the same under Initial torsional strain." 

Before taking up the considération of a prior patent upon which the 
défendants rely, it is deemed proper to consider whether or not the 
stays alleged by the plaintifï to hâve been made in accordance with the 
method of the patent in suit are in any sensé différent from the stays 
made prior to the time fixed by Beeman as the date of bis invention. 
The court is not unmindful of the fact that similarity of products or 
identity of construction of useful articles is not évidence that the meth- 
ods of producing the results are the same, yet where the advantageous 
qualifies of a product such as corset stays are set f orth in the patent, 
it is helpful sometimes to consider whether or not the product of an 
earlier date contains the same advantages. 

Of the three causes of rigidity mentioned in the spécification, one 
only is apparently new, that is, "the torsional strain in the wire." The 
concavity of the stays and the overlapping of the loops of the stays 
manufactured by both plaintifï and défendants in times past are read- 
ily observable. 
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The phrase "torsional strain in the wire" is new, but it is clear that 
torsional strain in the wire existed in the stays made by both plaintifï 
and défendants long prior to the period fixed by Beeman as the date of 
his invention. There seems to be no doubt whatever that by overlap- 
ping the loops there is a slight change in the plane of the wire of which 
those loops are formed. The plane of the wire being changed as the 
loops are formed, so that one overlaps the other, necessarily causes an 
initial torsional strain. There is therefore nothing new in the causes 
of the rigidity of the stays. The most that can be said for the patent 
in suit is that it provides for a variation in the plane of the wire. 

After a careful considération of ail the évidence, we are satisfied that 
the patent was anticipated by the United States patent to F. W. Mallett, 
No. 820,510, dated May 15, 1906. That patent is for a machine for 
forming metallic stays for garments. It represents a complète machine 
with bending fingers, with a detailed explanation of its several parts 
and their respective uses. It is not necessary to describe it in détail; 
d and d^ therein dénote the alternately oscillating wire bending fingers. 
The free end of each finger is provided with a groove or notch d', 
"which is sHghtly below the plane of the top of the adjacent bar when 
in its raised position." The bar carries upon it the stay, and in that 
bar are pins which form the loops of the stay. The wire is carried 
through the groove at the end of each finger. From this référence to 
the spécification of the Mallett patent it is seen that there is provision 
for inclining the wire from the plane of the stay. Again, in the spécifi- 
cation of the Mallett patent, it is stated : 

"In the release of the loop from the front pin 6, the wire is allowed to slip 
longitudinally and causes the released loop to be caught on the rear pin &x, 
and thus form the loops contigiiously slde by side and slightly overlapping. 
The continuation of the alternate action of the bars and fingers forms a 
metallic band composed of eorrespondingly shaped loops, dlsposed alternately 
in reversed positions. The notches d' of the fingers d d^, receiving the wire 
through them and being slightly below the top of the raised bar, causes the 
Angers to bend the wire down across the inner edges of the bars, and thus 
produce a transverse convexity on the under side of the metallic band formed 
from the wire. This convexity partly stifCens the said band on one of its sides 
and Increases the flexibility on the opposite side." 

Again it is stated with référence to the guide e, through which the 
unformed wire passes to the bending fingers, that it may be raised or 
lowered and clamped in its desired position, with this further state- 
ment: 

"Said adjustabillty of the guide e Is desired to direct the delivery of the 
wire slightly below the plane of the elevated wire-carrying bar, as shown in 
Fig. 1, and to cause the wire to enter into the notch d' of the finger for the 
purpose of convexing the wire band, as hereinbefore described." 

We find, therefore, in the Mallett patent convexity as a cause of rig- 
idity, while in the patent in suit concavity is specified as a désirable 
feature. The convexity of the one is the concavity of the other. 

We find in the Mallett patent the overlapping of the loops just as in 
the patent in suit, and we find provision for holding the unformed por- 
tion of the wire at an incline to the formed portion of the stay. It is 
true we find nothing in the Mallett patent with respect to torsional 
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strain in the wire; but, under ail the évidence in this case, torsional 
strain in the wire was created in the product of the Mallett machine. 

The court has reached the conclusion, therefore, that the method in 
issue which forms the first claim of the patent in suit was necessarily 
and inevitably practiced in the use o£ the Mallett machine as early as 
the summer of 1905, and has been practiced uninterruptedly since that 
time. For this reason, and because the Mallett machine cannot operate 
without imparting twist to the wire, and because there is no clear line 
distinguishing the process and product of the complainant in the early 
use of the Mallett machine and the process and product of a later date 
when the method of the patent in suit is claimed to hâve been used, 
and because it is impossible to distinguish between the product of com- 
plainant in early days and the product of the présent day, there is noth- 
ing novel in the method of the patent in suit. The patent must there- 
fore be adjudged to be invalid, and the bill of coraplaint must be dis- 
missed. 

Let a decree be drawn. 



KEYSTONE TRADING CO. v. ZAPOTA MFG. CO. et al. 

(District Court, E. D. Pennsylvania. January 6, 1914.) 

No. 1,109. 

1. Patents (§ 127*) — Suit Aqainst Intebfeeing Patentée — Constbuction of 

Statute. 

Eev. St. § 4918 (U. S. Comp. St. 1901, p. 3394), wliich provides that wlien- 
ever there are Interfering patents any person interestcd in any of them 
ma y iiiaintaiu a suit in equity in \vhich either of tlie patents may be ad- 
judged void or other appropriate relief granted, applies to a case where 
there is a claimed interférence between patents granted to the same in- 
ventor, although on a finding of interférence the later patent beeomes ipso 
facto void. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 179, 180; Dec. 
Dlg. § 127.*] 

2. Patents (§ 127*) — Suit Aqainst Interfering Patentée — Peeliminaey In- 

junciion. 

lu View of the further provision of said section "that no sueh judgment 
or adjudication sliall affect the right of any person except the parties to 
the suit and those deriving title under them subséquent to the rendition 
of such judguicnt," the court on the glving of security may properly graut 
a preliminary Injunction restraining défendant from dlsposing of his pat- 
ent except on an order of the court.. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 179, 180; Dec. 
Dig. § 127.*] 

In Equity. Suit by the Keystone Trading Company against the Za- 
pota Manufacturing Company and James D. Darling. On complain- 
ant's application for preliminary injunction and défendants' motion to 
dissolve temporary restraining order. Preliminary injunction granted. 

Henry P. Brown, of Philadelphia, Pa., and Briesen & Knauth, of 
New York City, for plaintiff. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
for défendants. 



♦For other cases see same topic & § kumbbk in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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THOMPSON, District Judge. The bill sets out that the plaintiff is 
the owner, by assignment from the défendant James D. Darling, of the 
three following patents issued to him : No. 907,748, issued December 
29, 1908; No. 947,635, issued January 25, 1910; and No. 1,005,001, is- 
sued October 3, 1911 — for the invention of certain new and useful im- 
provements in the manufacture of chewing gum, and allèges infringe- 
raent by the défendants of the above patents. It is further alleged in 
the bill that the inventions covered by patents Nos. 947,635 and 1,005,- 
001 are capable of conjoint use, and that the product obtained there- 
from is covered by patent No. 907,748, and that the inventions covered 
by the three patents are so conjointlyused by the défendants ; that the 
défendants claim to operate and manufacture under the protection of 
and own letters patent No. 1,040,285 issued to Darling on October 8, 
1912, for the manufacture of chewing gum ; and that the latter patent 
interfères with the patents owned by the plaintiiï. The plaintifï prays 
inter alia for an injunction against the alleged infringement and that 
patent Nô. 1,040,285 be declared void. 

In the separate answer of the défendant Darling, he dénies infringe- 
ment either jointly with the other défendant or individually ; dénies 
that the inventions covered by patents Nos. 947,635 and 1,005,001 are 
capable of conjoint use; dénies that the product obtained therefrom is 
covered by letters patent No. 907,748 ; dénies that the inventions cov- 
ered by the three patents hâve been used jointly by him ; and dénies 
that patent No. 1,040,285 interfères with the other patents in suit. 

[1,2] The Zapota Manufacturing Company in its answer dénies 
that Darling was the inventer of or entitled to the patents for the in- 
vention covered by the plaintiiï's patents; dénies the infringement; 
dénies that the plaintifï's patents are capable of conjoint use, and dénies 
that the patents hâve been used by it either séparât ely or conjointly; 
dénies the alleged interférence ; and allèges that the plaintifï's patents 
are void because of prior use and prior art. An ex parte restraining 
order was issued on motion of the plaintiff November 24, 1913, re- 
straining the défendants from disposing of, selling, transferring, or at- 
tempting so to do letters patent No. 1,040,285, or any right, title, in- 
terest, or license thereunder, without leave of court first obtained up- 
on notice to the plaintifï's solicitor. The plaintifï in support of the 
restraining order and of the présent application for a preliminary in- 
junction bases its right to the relief prayed for upon section 4918, Re- 
vised Statutes (Act of July 8, 1870, c. 230, § 58, 16 Stat. 207 [U. S. 
Comp. St. 1901, p. 3394]), which provides : 

"Whenever there are interfering patents, any person interested in any one of 
them, or in the working of the invention claimed under either of them, may 
hâve relief against the interfering patentée, and ail parties interested under 
him, by suit in equity against the owners of the interfering patent; and the 
court, on notice to adverse parties, and other due proceedings had according 
to the course of equity, may adjudge and déclare either of the patents void in 
vvhole or in part, or inoperative, or invalld in any particular part of the 
United States, according to the interest of the parties in the patent or the in- 
vention patented. But no such judgment or adjudication shall affect the right 
of any person except the parties to the suit and those deriving title under 
them subséquent to the renditlon of such judgment." 
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_ The plaintiff contends that, in view of the final paragraph of sec- 
tion 4918, the object and intention of the statute will be defeated un- 
less the défendants are restrained from disposing of the patent ex- 
cept upon an order of court granted upon évidence that such disposi- 
tion is made in good faith. It is contended on the part of the de- 
fendants that section 4918 does not apply to a case like the présent, 
where the alleged interfering patents hâve been issued to the same in- 
ventor as patentée. It is contended that section 4918 was intended to 
apply to the ascertainment of the issue of priority betweên two diiïer- 
ent inventors, and hence the section gives the court the power to dé- 
clare either patent void, so that, ■whether the patent to the original or 
first inventor be later or earlier in date than that of his opponent, one 
may be rightiy upheld and the other canceled, without regard to their 
respective dates of issue. It is contended that, in the case of patents 
granted to the same inventor, this resuit cannot follow, because, the 
moment the fact of identity of claims is established, the second patent 
becomes ipso facto void. 

The proposition that, where two patents showing the same invention 
or device are issued to the same party, the latter one is void, is well 
sustained by the authorities. Suffolk Company v. Hayden, 3 Wall. 
315, 18 L. Ed. 76; James v. Campbell, 104 U. S. 356, 26 L. Ed. 786; 
Mosler Safe Co. v. Mosler, 127 U. S. 354, 8 Sup. Ct. 1148, 32 L. Ed. 
182; McCreary v. Pennsylvania Canal Co., 141 U. S. 459, 12 Sup. Ct. 
40, 35 L. Ed. 817; Miller v. Eagle Mfg. Co., 151 U. S. 186, 14 Sup. 
Ct. 310, 38 L. Ed_. 121. 

I find nothing in the language of the act nor in the décisions, how- 
ever, to sustain the narrow construction urged on behalf of the défend- 
ants. The act applies "whenever there are interfering patents." 

It is true that in Palmer Pneumatic Tire Co. v. Lozier (C. C.) 69 
Fed. 346, Judge Ricks, in the Circuit Court for the Northern District 
of Ohio, said, referring to section 4918: 

"The sole purpose Is to détermine which Inventor of the two or more Inter- 
fering patents was prior in hls discovery or invention." 

In using that language he was discussing the décision of Judge 
Treat in Poster v. Lindsay, Fed. Cas. No. 4,976, where the interfér- 
ence suit was between two diiïerent patentées. Standing alone, the 
language would be inaccurate because the purpose of the act is to dé- 
termine first whether the patents in suit are interfering patents and, 
if they are, the détermination as to which inventor was prior in his 
discovery would follow. As between two différent patentées when 
the interférence is established, the only remaining purpose of the act 
is as stated by Judge Ricks. While, in the case of patents granted 
to the same inventor, the moment the fact of identity of ciaims is es- 
tablished, the second patent becomes ipso facto void, yet the question 
of identity must be established in some proceeding, and the language of 
section 4918 apparently establishes the proper proceeding. Counsel 
contends that the declaring of the second patent to the same patentée 
void would be contradictory to the power under the act to "déclare ei- 
ther of the patents void." 
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In my opinion this is putting too strained a construction upon the 
language. The broad language "may adjudge and déclare either of 
the patents voîd" I think includes the power to déclare void a second 
patent interfering with a prier patent to the same patentée. Other- 
wise, in case of interfering patents issued to the same patentée, there 
is no remedy for the assignée of the prior patent where an improper 
or fraudulent use is attempted to be made of the subséquent patent. 
Under the language of the act providing for "due proceedings had ac- 
cording to the course of equity," and under the décisions, jurisdiction 
lies under section 4918 to grant an injunction. See Potter v. Dixon, 
5 Blatchf. 160, Fed. Cas. No. 11,325, opinion by Mr. Justice Nelson; 
Palmer Pneumatic Tire Co. v. Lozier (C. C.) 69 Fed. 346. 

A preliminary injunction will therefore issue in accordance with the 
terms of the temporary restraining order upon plaintifï entering securi- 
ty within one week in an amount to be fixed by the court upon 48 
hours' notice. 



KAWNEER MFG. CO. v. VENTWELL, STORE FRONT CO. 

(District Court, N. D. OMo, B. D. October 22, 1913.) 

No. 200. 

L Patents (§ 297*) — Suits fok iNrEiNGEMENT— Peeliminaet Injunction— 
Effect of Peioe Adjudications. 

Where there has been a prior adjudication sustaining a patent In a 
suit in the same or another circuit in which the validity of ttie patent 
was contested on full proofs, a District Court on a motion for a prelim- 
inary Injunction should sustain the patent and leave the question of its 
validity to be determined on the final hearing. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. |§ 481-488; Dec. 
Dig. § 297.*] 

2. Patents (§ 328*) — ^Validity and Infeinqement— Sioiac Feont Constbuc- 

TION. 

Tlie Plym patent, No. 852,450, for an improved store front construc- 
tion, held valid and iufringed on motion for a preliminary Injunction. 

In Equity. Suit by the Kawneer Manufacturing Company against 
the Ventwell Store Front Company. On motion for preliminary in- 
junction. Motion granted. 

Fay & Oberlin, of Cleveland, Ohio, and Parkinson & Lane, of Chi- 
cago, 111. (R. M. See, of Cleveland, Ohio, and Wallace R. Lane, of 
Chicago, 111., of counsel), for plaintiff. 

Thurston & Kwis, of Cleveland, Ohio, for défendant. 

DAY, District Judge. A motion for a preliminary injunction is 
made in this suit for infringement of United States letters patent No. 
852,450, dated May 7, 1907 (application filed August 26, 1906), granted 
to Francis J. Plym, entitled "Improvements in Store Front Construc- 
tion," embracing a new mechanical device for mounting heavy glass 
plates, especially adapted for use in show Windows or wherever heavy 
plate glass has to be so mounted as to resist strains and the damage 

*For otber cases see same topic & I humbsb m Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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incident to extrême atmospheric changes. The patent in controversy 
has been the basis of several suits for infringement. In the suit of 
this plaintifï against the Pittsburgh Plate Glass Company, brought in 
the Northern District of Illinois, Eastern Division, after a f ull hearing, 
a decree was entered in accordance with the bill. Also in the case of 
the Kawneer Manufacturing Company against the Ritzler Métal Manii- 
facturing Company, of Kansas City, Mo., a consent decree was en- 
tered. Also in the case of this plaintifï against the United States Métal 
Products Company, a consent decree was entered in July, 1913. 

[1] It is settled that where there has been a prior adjudication sus- 
taining a patent, and the infringement thereof in the same or another 
circuit, where the validity of the patent has been contested upon full 
proofs, the District Court should, upon a motion for a preliminary in- 
junction, sustain the patent, and leave the question of the détermina- 
tion of its validity to be determined upon the final hearing. Interur- 
ban Ry. & T. Co. v. Westinghouse E. & Mfg. Co., 186 Fed. 170, 108 
C. C. A. 298; Acme Acétylène Co. v. Commercial Acétylène Co., 192 
Fed. 321, 112 C. C. A. 573 ; Fireball Cas Tank & I. Co. v. Commercial 
Acétylène Ce, 198 Fed. 651-653, 117 C. C. A. 354; Leeds & Catlin Co. 
v. Victor Talking Machine Co., 213 U. S. 301, 312, 29 Sup. Ct. 495, 53 
L. Ed. 805. 

[2] Regardless of this rule of law, the prior patents relied upon by 
the défendant do not, in my opinion, raise any question as to the valid- 
ity of the patent in suit. 

The patent in suit includes nine claims. The fifth, sixth, and sev- 
enth are relied upon to cover the invention. Thèse claims are as fol- 
lows: 

"5. In a construction of the character deseribed, the combination of a shelf 
or support, a glass plate resting edgewise thereon, means for pressing said 
plate yieldingly outward, a retainlng strip adjustable toward or from said 
support or sliclf and disposed at the outer side of and engaging said glass 
plate and provided wlth lioles in its lower edge, and a gutter underlying the 
shelf or support to conduet water to the holes in the lower edge of the re- 
tainlng strip. 

"6. In a construction of the character deseribed, the combination of a shelf 
or support, a glass plate resting edgewise thereon, a résilient gutter exerting 
an outward pressure on the glass plate, and a retainlng strip adjustable to- 
ward or from said support or shelf and disposed at the outer side of and 
engaging said glass plate. 

"7. In a construction of the character deseribed, the combination of a shelf 
or support, a glass plate resting edgewise thereon, a résilient gutter exerting 
an outward pressure on the glass plate and provided with holes, and a re- 
tainlng strip adjustable toward or from said support or shelf and disposed at 
the outer side of and engaging said glass plate and provided with holes in 
its lower edge." 

The structure contemplated by thèse claims of the patent provides 
for a glass plate mounted on supports in a subgutter, which extends 
longitudinally beneath its edge. Between what would ordinarily be the 
window frame or the floor of the window seat is an inner latéral résil- 
ient channel support providing another gutter above the first-mentioned 
gutter, extending lengthwise of the glass, its upper face fitting flatwise 
against the glass, and serving to retain the glass under an elastic latéral 
resistence and also tending to divert any moisture from the surface of 
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the glass into the gutter where it is eut of contact with the glass. This 
gutter is provided with openings in its bottom, discharging in tiie sul> 
gutter below, where it passes off through certain openings in the bot- 
tom of the adjustable outer retaining strip which is a part of Ihe struc- 
ture. 

The inner support, which is of resiUent material, presses elastically 
against the inner surface of the glass near its edge, being so shaped as 
to présent a flat face parallel to the glass of sufficient dimension to 
make a tight water joint. The reverse bend, which forms the inner 
gutter, serving also to afford the spring which enables it to press the 
glass yieldingly outward, when the outer retaining strip is forced 
toward the support and against the face of the glass by an adjusting 
screw. The adjustable outer retaining strip is provided with a flat 
face, which extends parallel of the glass, with an outwardly bent part 
below, which provides space for the gutter and for the vertical sup- 
port or bracket within the gutter. The openings in the gutters serve 
for a discharge for the moisture, also to conduct the cuçrent of cool 
air which circulâtes with the lower edge of the glass, and passes through 
the inner gutter, where it is distributed on the back of the window 
face, serving to keep the glass near to the température of the outer air 
and to prevent the deposit of moisture. 

The defendant's device is practically the same, although made of a 
différent material ; it being claimed by the défendant that its device 
is made of the same sort of steel as is used in making beams and gird- 
ers. The gutter is of a slightly différent form, and it is admitted in 
argument that the defendant's device inf ringes claims 5, 6, and 7 of the 
patent in suit, provided the gutter in defendant's device is résilient. 

The sixth and seventh claims of the patent are limited to a resihent 
gutter, in combination with the other f eatures of the device which lend 
novelty to thèse claims. The fif th claim, however, is not thus limited, 
but spécifies in combination with the other éléments of the claim that 
the back member "means for pressing said plate yieldingly outward." 

From a considération of thèse various définitions of "resilience" it 
would seem that if this back gutter or the portions forming the back wall 
had some spring or capacity to rebound, as such a spring would hâve, 
that it might be said to be résilient. In my opinion the back gutter of 
the defendant's device is résilient. It may be made of a material which 
requires a little more pressure to cause it to recover its position or to 
yield, yet, nevertheless, it is résilient, and this resiliency is an important 
function in the structure of the défendant. The claims in issue require 
that the gutter be résilient to a degree such that the resilience performs 
some useful function in practical use. Defendant's device includes a 
gutter which possesses a degree of resilience sufficient to perform a 
useful purpose under the conditions of practical use. 

I am, accordingly, of the opinion that the defendant's device in- 
fringes a valid patent, and that a temporary restraining order or an 
injunction should issue. 
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DART et al. v. SAYLOR ELECTRIC CO. 

(District Court, W. D. Pennsylvanla. November 10, 1913.) 

No. 73. 

Patents (§ 328*) — Validitt and Infeingemknt — Conduit for Electkic 

WiRES. 

The Speer patent, No. 693,916, for a conduit for electrlc wlres whicli Is 
waterproof, flreproof, and flexible. In view of tlie prier art wMch disclosed 
conduits having ail such qualities, must be narrowly construed, and as so 
limited is not infringed by ttie device of the Saylor patent, No. 1,049,771. 

In Equity. Suit by Russel Dart and others against the Saylor Elec- 
tric Company. On final hearing. Decree for défendant. 

Christy & Christy, of Pittsburgh, Pa., for complainants. 
C. M. Clarke, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This patent suit is before the court upon final 
hearing. The proofs were compiled before the adoption of the new 
equity rules by the Suprême Court. The plaintiffs are the owners of 
letters patent of the United States, No. 693,916, issued to E. D. and 
H. N. Speer on February 25, 1902, for "conduit for electric wires." 
They charge the défendant with infringement of said letters patent. 
The défendant dénies the validity of the patent by reason of a want of 
novelty or invention and dénies infringement. 

There hâve been many patents issued for tubes or conduits for elec- 
tric wires. The earlier forms of apparatus seem to hâve possessed no 
flexibility. Therefore the tube in the wall and the tube in the ceiling 
of a building had to be connected by a joint of some kind. At the 
joint the electrical conductor would not be so well insulated and pro- 
tected f rom flame and moisture as in the tube. Flexibility was subse- 
quently procured by the use of a spiral or hélix in the construction of 
conduits. This, perhaps, is first disclosed in United States patent to 
Herrick, No. 456,271, dated July 21, 1891. Herrick accomplished 
what he stated to be his object; that is, he provided a conduit "which 
shall be flexible to such an extent that it shall be capable of being bent 
without in jury to the desired angle or curve where it becomes neces- 
sary that a change should occur in the direction foUowed by the con- 
ductor, whereby the cutting and joining of the conduit required in the 
case of the conduits generally in use shall be obviated." In the patent 
in suit the object of the invention is stated to be as follows (italics by 
the court) : 

"In order to be practicable, safe, and durable, the duct must be so con- 
structed that it shall be waterproof to prevent détérioration from moisture ; 
that it shall be flreproof to prevent ignition by a possible electric spark ; and 
that it shall be flexible, so that it can be readlly carried around the corners 
and bends which are frequently found in buildings without breaking or buck- 
llng." 

Inasmuch as "waterproof," "fireproof," and "flexible" conduits are 
disclosed in prior patents, the novelty of the invention must be found, 
if at ail, in the construction of the conduit as described in the patent. 

•For other cases Bee same topio U % ndubek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The claims in issue are : 

"(2) A duct for electrlc wlres having an Inner tube eomposed of a longi- 
tudinally arrangea sheet of flexible fireproof material, a waterproof coating 
on said tube, a layer of fireproof cord on said tube, a flreproof cover outslde 
of the cord, and a waterproof coating on said cover, substantially as ' de- 
scribed." 

"(6) In a duct for electrie wires, the comblnation of an Inner flexible longl- 
tudinally arranged flreproof sheet forming a tube, a layer of cord around out- 
slde said tube, and a cover on the cord, substantially as descrlbed." 

The éléments of claim 2 are: (1) An inner tube (eomposed of a 
fireproof, flexible, longitudinally arranged sheet of material) ; (2) a wa- 
terproof coating thereon ; (3) a spirally wound fireproof cord outside 
of said tube; (4) a fireproof cover outside of said cord; and (5) a 
waterproof coating on said cover. 

The éléments of claim 6 are: (1) An inner flexible longitudinally 
arranged fireproof sheet forming a tube ; (2) a layer of cord around 
outside of said tube ; and (3) a cover on the cord. 

A careful reading of the patent in the light of the prior art leads to 
the conclusion that none of said éléments are new except the "cord." 
The inventor in his spécifications gives his définition of that in the f ol- 
lowing language : 

"By 'cord,' we Intend either 'cord' properly so called, twine, yarn, marline, 
vnre, or generally any filamentary body whlch is capable of being wound 
around or laid along the inner tube and around the same, and we intend that 
the term 'cord' in the spécification and claims shall include ail such fila- 
mentary bodies, whether of combustible or incombustible material, as wire 
or asbestos twine." 

It cannot be that such définition can be extended to include tape or 
strips of fabric or duck or other fibrous material. The waterproofing 
compositions and the coverings are to be of "suitable" materials and 
quality, thus indicating, as prior patents disclose, that they were lack- 
ing in novelty. It has been specially urged that the use of the inner 
tube, as required by the patent, was novel and of great utility. With 
respect to it the patent states : 

"The inner tube 1 is formed in any suitable manner, as, for example, on a 
mandrel, and of any suitable material, as paper or muslin or other like ma- 
terial; the meeting edges 2 S making a lapped joint and being cemented to- 
gether. Before forming the tube 1 the material is thoroughly saturated with a 
flreproofing solution, which is preferably eomposed of two ounces avoirdupois 
of phosphate of ammonia in a quart of water." 

That is disclosed by United States patent to Kinney, No. 557,830, 
dated April 7, 1896. 

There is great utility in having the inner surface of the conduit 
smooth and unbroken, because the insertion of the electrie wire is thus 
facilitated. This is not disclosed by the patent in suit, and apparently 
was not recognized by the inventor. It had been disclosed by United 
States patent to Johns, No. 465,564, of December 22, 1891. Indeed, 
in the patent in suit the inventor states that under certain conditions it 
is well to cause the inner tube to be "perforated with holes 14, prefer- 
ably staggered, as shown, to increase the flexibility of the duct." 

There appears to be nothing novel in the combination or in the 
method of construction of the Speer conduit except the "cord." A 
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conclusion must be reached that the patent is one of narrow limitation, 
and that, unless ail the éléments of the claims in issue are found in 
the defendant's structure, infringement cannot be found. 

The défendant is manufacturing flexible conduits under letters pat- 
ent, No. 1,049,771, dated January 7, 1913, issued to Frank D. Saylor 
upon an application filed by him prior to the bringing of this action. 
Without detailing the characteristics of defendant's product, it is clear 
that the "cord" of the patent in suit is not the "strip" or "ribbon" of 
the Saylor patent. The purpose of each is to form the spiral which 
gives flexibility, bvtt they are not any more like each other than they 
are like the spiral in the patent to Herrick above mentioned. Eecause 
of that patent they cannot be within the doctrine of équivalents. In- 
fringement is not found. 

The bill must be dismissed at plaintififs' costs. Let a decree be 
drawn. 



HICKS V. PENN MUT. LIFE INS. CO. 

(District Court, D. Massachusetts. January 26, 1914.) 

No. 494. 

1. Account (§ 12*) — Equity Jurisuiction— Adéquate Remedy at Law. 

Where plaintiff sued for commissions alleged to be due hlm on pre- 
miums pald under certain Insurance policies Issued by défendant, in ac- 
cordance with bis contrfict, his clalm being to recover money only, be 
had an adéquate remedy at law, and could not malntaln a suit for an 
accounting. 

[Ed. Note. — For other cases, see Account, Cent. Dlg. §§ 62-70 ; Dec. Dlg. 
§ 12.*] 

2. Equity (§ 51*) — Jukisdiction— Multiplicity of Suits. 

Wliere an Insurance agent sued under hls commission contract for 
commissions due on premlums, and sought to recover, not only those 
which had accrued, but also aslied that défendant be ordered to pay com- 
missions under the contract as they might accrue thereafter, the bill was 
not sustalnable as an exercise of equity jurisdiction, to avoid a multl- 
plicity of suits. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. |§ 167-171; Dec. 
Dlg. § 51.*] 

In Equity. Suit by J. Everett Hicks against the Penn Mutual Life 
Insurance Company. On motion to dismiss. Granted. 

White & Bradbury, of Boston, Mass., for complainant. 
Charles F. Rowley, of Boston, Mass., for défendant. 

DODGE, Circuit Judge. [1] The plaintiff 's claim to commissions 
is based wholly on a written contract set forth in his bill. If this be 
construed as he claims, commissions are now due him on premiums paid 
under certain policies issued by the défendant, and further commis- 
sions may become due on premiums to be paid in the future. His 
clairn is one for money payments only. 

His bill asks that the défendant render an account of ail premiums 
already received by it since a specified date under policies of a kind 

•For other cases see same topic & g numeer in Dec. ô Am. Digs. 1907 to date, & Rep'r Indexes 
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described, and for payment of such amouiit as may be found due, 
AU this he can obtain equally well in a suit at law. U. S. v. Bitter 
Root Co., 200 U. S. 451, 478, 479, 26 Sup. Ct. 318, 50 L. Ed. 550. 

[2] He does not ask in so many words for spécifie performance as 
to the commissions which may become due hira, but he does ask that 
the défendant "be ordered to pay" them to him as they may accrue 
hereaf ter. It is urged that at law he could only get commissions due ; 
that, in order to get those accruing hereaf ter, other suits vvould be nec- 
essaryafter they had become due; and that jurisdiction may be taken 
in equity to avoid multiplicity of suits. 

His rights under the contract, however, once estabHshed by recovery 
for commission now due, no question except as to amount would re- 
main open for controversy. There would be no damages incapable of 
ascertainment at law. Under such circum stances, there is no suf- 
ficient justification for the exercise of jurisdiction in equity and the 
interférence with the defendant's right to jury trial therein involved. 
See Gen. Electric Co. v. Westinghouse, etc., Co. (C. C.) 144 Fed. 458, 
467-471. 

The motion to dismiss is granted. 



SOUTH & NORTH ALABAMA B. CO. v. RAILROAD COMMISSION OF 

ALABAMA et al. 

(District Court, M. D. Alabama. December, 1913.) 

No. 263. 

1. Careiees (§ 12*) — State Régulation of Rates — Reasonablbness or 

Rates. 

in determining the reasonableness of a rate of passenger fare estab- 
lislied by a state commission to be chargea by a railroad Company on in- 
trasiate business, a rate voluntarily establlshed by tbe company, in com- 
mon with practically ail other companies doing business in that part of 
the country, and maintained for many years, may properly be accepted 
as reasonable, and used as a basis for comparison ; and, where It appears 
that its earnings, under the new rate, although such rate is lower, hâve 
exceeded those of its most prospérons year under the old rate, a finding 
is justifled that the new rate is reasonable, unless there has been a ma- 
terial increase in the cost of the service. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

2. Carriers (§ 12*) — State Régulation of Rates — Reasonableness of 

Rates. 

If the yield to a railroad company from intrastate passenger earnings 
under a spécifie rate is reasonable in amount to remunerate it for the 
service performed thereunder, confiscation cannot resuit from such a rate, 
even though it be also true that the entire earnings derived from intra- 
state business, both freight and passenger, are unremunerative, the rea- 
sonableness of a single rate or a partial schedule being open to separate 
contestation. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 30 
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3. Caebiebs (§ 12*) — State Régulation of Rates — Rbasonableness or 

Rates. 

If a rate of passenger fare established by a state commission on intra- 
state business will yield a reasonable return to a rallroad company for 
the service, it canuot be held conflscatory by the courts because it fails 
to yield, in addition, an aruount to coœpensate for prior losses. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

4. Carbiees (§ 12*) — State Régulation of Rates — Reasonableness of Pas- 

senger Rates. 

A 2%-cent passenger rate established by the Rallroad Commission of 
Alabama on intrastate business held not coufiscatory as to complalnant 
rallroad company, on a motion for prellminary lujunctlon. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

5. Injunction (§§ 135, 136*) — Preliminaky Injunction — Discrétion of 

Court. 

The granting or refusai of a prellminary injunction rests In the sound 
discrétion of the court under the clrcunistances of the partlcular case, 
and it should only issue in cases of extrême urgency, where the light Is 
clear, and where considérations of the relative iuconvenlence are strongly 
in complainants' favor. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 304, 305, 306; 
Dec. Dig. §§ 135, 136.*] 

6. Carriers (§ 18*) — Ordeb of State Commission Fixing Rates — Reasona- 

bleness OF Rates. 

Evidence considered, and held insufficient to warrant the granting of a 
prellminary injunction to restraln the enforcement of an order of the 
Rallroad Commission of Alabama, reducing the rate of passenger fare on 
complalnant's road from 3 cents per mile to 2V2 cents, on the ground 
that the reduced rate Is conflscatory, where the value of complalnant's 
property devoted to the intrastate passenger service and other matters 
bearlng on the cost of such service were in serious dispute, and not clearly 
or satlsfactorily established. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. |§ 13, 16-18, 20, 
24 ; Dec. Dig. § 18.*] 

In Equity. Suit by the South & North Alabama Railroad Company 
of Alabama against the Railroad Commission of Alabama and otliers. 
On motions for preliminary injunction. Denied. 

See, also, 196 Fed. 800. 

Henry L. Stone and W. A. Colston, both of Louisville, Ky., Sydney 
J. Bowie, of Birmingham, Ala., and J. M. Foster, of Montgomery, 
Ala., for complainant. 

S. D. Weakley, of Birmingham, Ala., and R. C. Brickell, Atty. Gen., 
of Alabama, for défendants, Charles Henderson, I^eon McCord and 
Frank M. Julian, composing the Railroad Commission of Alabama. 

Before SHELBY, Circuit Judge, and NILES and GRUBB, District 
Judges. 

On Application for Temporary Injunction. 

NIEES, District Judge, made the following statement of facts: 
On September 9, 1913, complainant filed a supplemental bill of 
complaint to its original and supplemental bills herein, reciting that, 
since the rendering and filing of the decree in this case on April 2, 

*For other cases see same topic & § nu.ubek in Dec. & Am. Digs. 1907 Lo date, & Rep'r Iiuloxes 
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1912, in the United States Circuit Court for the Middle District of 
Alabama, sitting in equity at Montgomery, Ala. (the jurisdiction and 
records of which court hâve been transferred to this court by sections 
289, 290, and 291 of the Judicial Code of the United States), the 
défendants, Charles Henderson, Léon McCord, and Frank N. Juli- 
an, constituting the Railroad Commission of Alabama, regardless 
of said decree, issued to complainant on June 13, 1912, a citation or 
order to show cause why the said commission should not fix and estab- 
lish reasonable passenger rates to be charged between points on com- 
plainant's line within the state of Alabama. Said citation recited that 
the said commission believed the rate of three cents per mile for trans- 
portation of passengers on complainant's line in the state of Alabama 
was unreasonable, and fixed a date to wit, July 1, 1912, to détermine 
the question. Complainant, pursuant to said citation, appeared on 
July 15, 1912, by counsel before the commission, and filed a protest 
against the authority of défendants to proceed because of the previous 
adjudication and decree in said United States Circuit Court, which said 
decree, or the substantive part, is as foUows : 

"This cause having been subinitted upon the exceptions of the complainant 
and of the défendants, respectively, to the master's report, and upon the plead- 
ings and évidence for a 'final decree, and having been argued by counsel and 
considered and understood by the court, it Is eonsidered, ordered and ad- 
judged by the court: 

"First. That the exceptions of the défendants to so much of the master's 
report as finds that the several acts of the Législature of Alabama, regulat- 
ing the rates to be charged by common carrier railroads for the transporta- 
tion of passengers and property, unlawfully interfère with the régulation of 
Interstate commerce by Congress, and are therefore violative of section 8, 
article 1, of the Constitution of the United States, be, and the same are 
hereby, sustained. 

"Second. That the several exceptions flled by the complainant to the mas- 
ter's report, and ail other exceptions filed by the défendants, be, and the same 
are each hereby, overruled. 

"Third. That the provisions of the act of the Législature approved March 
2, 1907, and entitled, 'An act to fix and establish the maximum rates to be 
charged by railroads now operating, or vphich may hereafter operate, as com- 
mon carriers, in whole or in part in the state of Alabama, for the transporta- 
tion originatlng and terminating within the state, of certain articles, and for 
this purpose to classify said articles and said railroads,' in connection with 
the rates provided for and llmited by the other acts of the Législature of 
Alabama covered by this decree, operated to deprive complainant of its prop- 
erty without due proeess of law, and the act was, prier to its repeal, there- 
fore, violative of the Constitution of the United States, and void, as to com- 
plainant. 

"And the eight several acts of the Législature approved on November 23, 
1907, and entitled, respectively, as foUows: 

" 'An act to fix and establish the maximum rates to be charged by railroads 
now operating, or which may hereafter operate, as common carriers, in whole 
or in part in the state of Alabama, for the transportation originatlng and ter- 
minating within the state, of certain articles or commodlties to be known as 
Group 1, and for this purpose to classify said railroads. 

" 'An act to fix and establish the maximum rates to be charged by railroads 
now operating, or which may hereafter operate, as common carriers, in whole 
or in part in the state of Alabama, for the transportation, originatlng and ter- 
minating within the state, of certain articles or commodlties, to be known as 
Group 2, and for this purpose to classify said railroads. 

" 'An act to fix and establish the maximum rates to be charged by railroads 
now operating, or which may hereafter operate, as common carriers. In whole 
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•or in part In the state of Alabama, for tlie transportatlon, orlginating and ter- 
minating witMn the state, of certain articles or commodities, to be Unown as 
Group 3, and for this purpose to classify sald railroads. 

" 'An act to tix and esLablisli the maximum rates to be chargea by railroads 
now operating, or which uiay liereafter operate, as common carriers, In wliole 
or In part in the state of Alabama, for the transportatlon, origlnating and ter- 
minatlng within the state, of certain articles or conmiodities, to be known as 
Group 4, and for this purpose to classify said railroads. 

" 'An act to fix and establish the maximum rates to be chargea by railroads 
now operating, or which may hereafter operate, as common carriers, in wUoîe 
or in part in the state of Alabama, for the transportatlon, orlgiuatiug ar.d 
terminating within the state, of certain articles or commodities, to be kuown 
as Group 5, and for this purpose to classify said railroads. 

" 'An act to fix and establish the maximum rates to be eharged by railroads 
now operating, or which may hereafter operate, as common carriers, in whole 
or in part in the state of Alabama, for the transportatlon, origlnating and 
terminating within the state, of certain articles or commodities, to be known 
as Group 6, and for this purpose to classify said railroads. 

" 'An act to fix and establish the maximum rates to be chargea by railroads 
now operating, or which may hereafter operate, as conniion carriers, in Nvbole 
or in part in the state of Alabama, for the transportatlon, origlnating aud 
terminating within the state, of certain articles or commodities, to be kuown 
as Group 7, and for this purpose to classify said railroads. 

" 'An act to flx and establish the maximum rates to be eharged by railroads 
now operating, or which may hereafter operate, as common carriers. In whole 
or In part in the state of Alabama, for the transportatlon, orlginating and 
terminating witliin the state, of certain articles or commodities, to be known 
as Group 8, and for this purpose to classify said railroads.' 

"And so much of the Code of 1907, as re-enacts the said several acts, in 
«onnectlon with the maximum rate act and the passenger rate act covered by 
this decree, operate to deny to the complainant the equaJ protection of the 
laws, and deprive It of Its property wlthout process of law, in violation of 
the fourteenth amendment of the Constitution of the United States, and are 
each null and vold, as to complainant. 

"Fourth. That the act of the Législature of Alabama, approved February 
0, 1907, and entltled, 'An act to malse the railroads' rate of freight lu force 
January 1, 1907, for the transportatlon, origlnating and terminating widiiu 
this state, the maximum rates,' and an act of the Législature of Alabama ap- 
proved February 14, 1907, entltled, 'An act to preseribe and regulate passenger 
rates on ail railroads other than street railroads carrying passengers between 
points within the state of Alabama,' and so much of the Code of Alabama of 
1907 as re-enacts the provisions of said several acts, in connection with tlie 
other rate acts covered by this decree, operate to likewlse deprive complain- 
ant of its property wlthout due process of law, in violation of the fourteenth 
amendment of the Constitution of the United States, and are each null and 
void, as to complainant, and that said act of the Législature of Alabama ap- 
proved February 14, 1907, entltled, 'An act to preseribe and regulate pasHonger 
rates on ail railroads other than street railroads carrying passengers between 
points within the state of Alabama,' In connection with the several orders of 
the Kailroad Commission of Alabama allowing railroads other than complain- 
ant to charge more than 2% cents a mile for transportatlon of passengers, op- 
érâtes to deny to complainant the equal protection of the law, and for tliis 
reason also rendors said act. In connection with said orders, violatlve of the 
fourteenth amendment of the Constitution of the United States. 

"Fifth. That so much of the order of the Railroad Commission of Alabama 
as provides that on and after December 1, 1907, complainant shall charge at 
the rate of 2% cents a mile for transportatlon of ail passengers between 
points in Alabama who are transported partly over complalnant's road and 
partly over certain other railroads with which complalnant's road counects, 
In connection with the other rate statutes covered by this decree, opérâtes to 
deprive complainant of its property wlthout due process of law, and Is, as to 
complainant, violatlve of the fourteenth amendment of the Constitution of 
the United States. 
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"Sixtli. That tlie défendants, and each of them and their respective suc- 
cessors in office, and ail and every otlier person, are Lereby enjoined from 
bringiug any action, in any court, or from taking auy other steps against com- 
plalnant, or any of its otilcers, agents, or employés, to compel it or them to 
observe or to enforce any of tlie said several acts of the Législature of Ala- 
bania, or of said order of tlie Kallroad Commission, or to forfeit the llcense 
or right of complainant to do an Interstate freight and passenger business in 
the siate of Alabama on account of its having instituted or prosecuted this 
cause. 

"Seventh. If, and when, circumstances shall hâve changed so that the rates 
tixed in said several acts of the Législature of Alabama will yield to com- 
plainant reasonable compensation for the services performed and a reasonable 
return upon the property devoted to the service, the Railroad Commission of 
Alabama and the Attorney General of said state, or either of them, may ap- 
pear to the court by bill or otherwise, as they may be advised, for a further 
order in that behalf, and that jurisdiction over said cause be retalned for 
that purpose. 

"Eighth. That no freight or passenger rate in conflict with the provisions 
of any of the said several acts shall be charged by complainant prior to the 
15th day of April, 1912. 

"Ninth. That complainant and défendant each pay the attendance fee of 
their respective witnesses, and that each pay one-half of ail of the other costs 
of the cause. Thos. G. Jones, United States District Judge. 

"Filed 2d day of April, 1912, at 3 :45 o'clock p. m. 

"Harvey E. Jones, Clerlc, By Ellen W. Jackson, Deputy." 

That the record of the commission shows no proceedings by or be- 
fore it prior to the issuance of said order to show cause on June 13, 
1912. 

The commission upon considération overruled complainant's protest 
as to jurisdiction and the plea of res adjudicata, and decided to proceed 
regardless thereof . Complainant again protested because of the failure 
of commission to observe due process of law in the investigation, in 
addition to the above-mentioned grounds of protest. Thereupon, on 
November 1, 1912, a hearing was had upon the issue. It was agreed 
by counsel that ail testimony introduced in the hearing of the cause 
before the fédéral court, upon which was based the decree of the said 
United States Circuit Court of date of April 2, 1912, might be intro- 
duced in any proceeding which might be brought before any fédéral 
judge looking to an application for an injunction against any order the 
commission might make in the case. Afterwards, to wit, on August 25, 
1913, the commission issuedthe foUowing order: 

"Railroad Commission of Alabama. 

"Montgomery, Ala., August 25, 1913. 
"Railroad Commission of Alabama v. South & North Alabama Railroad 

Company. 
"Citation to show Cause why This Commission should Not Establish Just and 
Reasonable Passenger Rates on Your Liue of Road between Points 
within the State of Alabama. Docket No. 709. 
"The above cause having been heard at a previous session of the commis- 
sion, and, after a careful considération of the testimony in this case, this 
commission is of the opinion that the présent passenger rates charged by the 
South & North Alabama Railroad Company are unreasonable, therefore, it is 
ordered, that the South & North Alabama Railroad Company publish and 
make effective between ail points on its Une of road in Alabama, a standard 
passenger rate of two and one-half cents (2%) per passenger mile for adults, 
and a rate of one and one-fourth (I14) cents per passenger mile for ehildren 
not over twelve (12) nor under flve (5) years of âge, and that it shall also 
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publish and make effective joint rates between ail points in Alabama, be- 
tween which it now bas joint rates, and Its proportion of such joint rates, 
shali not exceed tlie above standard rates deseribed. 

"Railroad Commission of Alabama, 

"By Chas. Henderson, Président." 

The above order was duly served upon complainant, the effect of 
which, complainant contends, is to deprive it of its property without due 
process of law, and deny it the equal protection of the laws in violation 
of the provisions of section 1 of the fourteenth amendment to the Con- 
stitution of the United States. Further, that unless said order of the 
commission is immediately restrained and enjoined as prayed for here- 
in, complainant will, by reason of the enormous penalties provided by 
the statutes of Alabama for failure to comply with said order of the 
commission, be compelled to put into effect the rates provided in said 
order, a compliance with which would deprive it of its property with- 
out due process of law and the equal protection thereof, guarahteed by 
the fédéral Constitution. 

Complainant copies into the bill the said statutes of Alabama relating 
to the case. 

Complainant further says that the commission in issuing said order 
acted in an arbitrary, capricious, and unreasonable manner, exceeding 
the authority delegated to it by the law, and erred as to matter of law, 
and that the said rates fixed thereby are unfair, unreasonable, and in- 
valid in the f ollowing respects, as f ollows : 

"(A) Défendants were and are vvitliouc jurisdiction to establish any pas- 
.seuger rates on complainant's Unes between points within the state of Ala- 
bama, because the reasonableness of complainant's présent passenger rates is 
res adjudicata, having been actually and directly in issue in this suit, and 
liaviug been judiclally passed upon and determined by the Circuit Court of 
the United States for the Mlddle District of Alabama, and being conclusively 
settled by the decree of that court. 

"(B) Said défendants, constituting the Railroad Commission of Alabama, 
were, and are, without jurisdiction to establish the maximum passenger rates 
ot 2V2 cents par mile on complainant's Unes between points within the state 
of Alabama, because the unreasonableness and conflscatory character of the 
maximum passenger rate of 2% cents per mile for transportation on complain- ' 
ant's Unes within the state of Alabama is res adjudicata, having been actually 
and directly in issue in this suit, and having been judlcially passed upon and 
determined by the Circuit Court of the United States for the Middle District 
of Alabama, and being conclusively settled by the decree of that court. 

"(C) Défendants are wilhout statutory or other authority to establish any 
rates on complainant's Unes until complainant's existing rates are found to 
be unreasonable, or unjustly discriminatory, according to due process of law ; 
and complainant's existing rates cannot be and could not, in accordance witli 
the évidence, hâve been found to be, either unreasonable or unjustly discrim- 
inatory, and défendants hâve not afforded or followed due process of law in 
thelr investigation. 

"(D) Said order issued by défendants, constituting the Railroad Commission 
of Alabama, on the 251h day of Augnst, 191.S, would, if enforced, necessarily 
amount to an interférence with and a burden upon Interstate commerce, and 
is therefore in violation of section 3548 of the Civil Code of Alabama, and 
without authority of law, and is furthermore in violation of the Constitution 
of the United States, and particularly in violation of the third clause of the 
eiglith section of article 1 of said Constitution. 

"(IS) Even if défendants had jurisdiction to make an order with respect to 
complainant's intrastate passenger rate in the state of Alabama, the order 
made is arbitrary, capricious, and unlawful because It is not based upon any 
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évidence, and the finding and order o£ the commission are contrary to the 
uncontradicted évidence introduced before said défendants, constituting the 
Eailroad Commission of Alabama. 

"(F) ISven if the défendants had jurisdiction to make au order with respect 
to complainant's intrastate passenger rates in the state of Alabama, the order 
made is arbitrary, unreasonable, and unlawful becanse the enforcement of 
said order would resuit In confiscation of complainant's property wilhout due 
process of lavv and without just compensation, and in déniai of the equal pro- 
teciion of the laws of the state of Alabama, and in violation of the provisions 
of section 1 of the fourteenth amendment." 

Complainant, proceeding, says that an estoppel exists against défend- 
ants with respect to complainants intrastate rates in Alabama, and with 
respect to reasonableness or unreasonableness thereof, because such 
rates and such reasonableness were identical facts or circumstances 
included in the former litigation, and défendants are estopped to allège 
anything concerning such facts or circumstances contrary to said judg- 
ment and decree of the Circuit Court of the United States for the Mid- 
dle District of Alabama in this cause rendered and filed. That because 
in said suit the reasonableness of complainant's présent intrastate pas- 
senger rates in Alabama was determined, said issue is res adjudicata, 
and is as a plea, a bar, and as évidence, conclusive. 

Complainant further says that there has not been any change in 
circumstances so that the passenger rates fixed by said order of the 
commission will yield to complainant reasonable compensation for the 
services performed, and a reasonable return upon the property devoted 
to that service, and that neither the commission nor the Attorney Gen- 
eral of Alabama has applied to the court, by bill or otherwise, for a 
further order in that behalf, but that said order of the commission, 
herein complained of, was issued without such application, and regard- 
less of the jurisdiction retained by the court over this cause for that 
purpose. 

Complainant further says that the détermination of the reasonable- 
ness or unreasonableness of complainant's intrastate passenger rates in 
the state of Alabama, upon which détermination the power of the com- 
mission to fix rates is necessarily predicated, involves necessarily the 
détermination of values and the distribution of accounts, jurisdiction 
over which values and accounts Congress has directly conferred upon 
the Interstate Commerce Commission in sections 19a and 20 of the 
act to regulate commerce ; that therefor the enforcement of said order 
would necessarily amount to an interférence with and a burden upon 
interstate commerce, rendering said order unlawful, unconstitutional, 
and void. 

Complainant further says the présent passenger rate of 3 cents 
per mile is fair, reasonable, and just, and that "far from being pro- 
hibitive of the free movement of passengèrs or other traffic, has en- 
couraged and promoted travel and transportation, and increased the 
production, commerce, and population of the country tributary to com- 
plainant's lines in the state of Alabama," though such rates between 
points in Alabama "hâve never yielded as much as a fair, just return 
on the value of complainant's property within the state of Alabama 
devoted to the service" of carrying such intrastate passengèrs. 
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Complainant says further that it is not only entitled to earn a fair 
rettirn f rom its intrastate traffic in the state of Alabama upon the value 
of the property devoted to intrastate traffic passenger and freight com- 
bined, but it is also entitled to earn from its interstate passenger traffic 
in the state of Alabama, separately considered, a fair return upon 
the value of the property to its intrastate passenger traffic, to wit, not 
less than 8 per cent. 

Complainant submits a statement constructed according to the unit 
of service basis or plan of distributing operating expenses and other 
items, which was approved by the master and court in this case, show- 
ing that at fuU railroad rates, or at the maximum rates of 3 cents 
per mile charged by the railroad company, complainant's intrastate 
passenger traffic in the state of Alabama did not yicld a fair return upon 
the value of the property devoted to said traffic. 

Complainant refers to its several exhibits, made a part of the bill, 
in proof of its claim that not only its intrastate passenger business does 
not yield a fair return, but that it is not earning a fair return from ail 
its business in the state of Alabama, interstate, intrastate, passenger, 
and freight combined, based upon the value of property devoted to the 
traffic. 

Complainant further says that the opération of its lines for each of 
41 fiscal years ending June 30, 1913, hâve not been profitable, and that 
from the beginning until the date mentioned it has failed to earn its 
fixed charges by an average annual amount of $152,674.78. Finally 
complainant says that its loss from the réduction of its intrastate pas- 
senger rates in Alabama as provided in the order of the commission 
herein complained of vs^ould amount to more than $92,500 per annum. 

The bill concludes with a prayer for relief, and until a final hearing 
the usual restraining order. A restraining order as prayed was granted, 
staying the opération of the order of the commission until a motion for 
an injunction pendente lite could be heard. 

Défendants, composing the commission, filed their answer, admitting 
the issuance of the citation or order to complainant to show cause as 
to the unreasonableness of its intrastate passenger rate in Alabama, but 
denying that said citation was issued regardless of the decree of April 
2, 1912, of the United States Circuit Court for the Middle District of 
Alabama. Défendants claim they proceeded in strict accordance with 
the Alabama statutes in such case made and provided, and in ail their 
proceedings complainant was afforded every opportunity of making its 
lawful défense — quoting in fuU the said statutes. Défendants further 
say that on the final hearing, after full and painstaking considération 
of the évidence and complainant's several contentions, the commission 
reached the conclusion that, under conditions prevailing at the time said 
order was entered, the passenger rate of 3 cents per mile of complain- 
?nt in Alabama on intrastate business was unreasonable, and that a 
rate of 2i/^ cents per mile should be established as a just and reasonable 
rate, fair alike to the railroad company and the public. 

Défendants refer to the testimony of Sam P. Kennedy, Secretary of 
the Railroad Commission of Alabama, in support of their position, and 
the brief and argument of H. C. Secheimer, Esq., introduced herein. 
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Défendants deny that the order of the Railroad Commission would 
net aiïord a f air return upon the value of the property used in trans- 
porting passengers afïected by said rate, or that the said rates are un f air 
or unreasonable or unlawful, but, on the contrary, said order was 
fair and proper, and should be observed. 

Défendants allège that in the figures and accounts shown before the 
master and the court by the complainant on the hearing prior to the 
final decree in said cause, there were inaccuracies, for the reason that 
the alleged value of the property devoted to public use is toc high, and 
the operating expenses and taxes assigned to intrastate business are 
excessive, and derived by a method which is unf air to intrastate busi- 
ness ; that the unit of service basis which is employed in said accounts, 
for the most part, is unfair, unreasonable and unjust to intrastate 
business, and was devised for the purpose of complainant's litigation 
with the state of Alabama, and has not been previously used by experts, 
and that the same is so unreliable and unreasonable that it cannot be 
accepted with saf ety by the court as a means of ascertaining intrastate 
operating expenses. 

Défendants deny complainant would lose a revenue of $92,500 per 
annum if the order of the commission held. 

Défendants further say that the complainant is managed, controUed, 
and operated by the Louisville & Nashville Railroad as one of its divi- 
sions in the state of Alabama, owning about 90 per cent, or more, of its 
stock, controlling it since 1873, fixing its rates, etc., and in ail respects 
managing and operating it. 

Further, that on February 19, 1913, the Alabama Railroad Commis- 
sion fixed a 2i/2.-cent passenger rate on the other divisions and Unes 
of the Louisville & Nashville Railroad in the state of Alabama, except 
the South & North Alabama Division (complainant), and that the said 
214-cent passenger rate is now in effect on the Louisville & Nashville 
Railroad's other divisions in the state of Alabama, and has been since 
August 12, 1913, after the order of the commission had been approved 
by a majority of the spécial tribunal of three fédéral judges to pass on 
and détermine the application of the Louisville & Nashville Railroad 
for an injunction restraining said order of the commission. 

Finally défendants allège that the conditions and amount of business 
are such on the South & North Division of the Louisville & Nashville 
Railroad — that is, on the Hne pf the complainant — that the 2y2-cent 
intrastate passenger rate is sufficiently high, and that the same is fair 
and reasonable alike both to the carrier and to the public, and that no 
reason exists why complainant should enjoy on said lin es a higher rate 
than the Louisville & Nashville and other railroads in the state of Ala- 
bama that are now charging and receiving 2i/2 cents per passenger mile 
on intrastate business in the state of Alabama. 

The bill herein recites varions items in support of its grievances as 
contributing to its losses in passenger earnings among them, especially, 
the custom of the rebuying of tickets at state lines by Interstate pas- 
sengers. Thèse items the court does not consider necessary to embody 
in this opinion, as being of secondary import as applied to this issue, 
which is an application for a preliminary injunction. 
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GRUBB, District Judge. This matter cornes on to be Iieard upon 
the application oi the plaintiff for an injunction pendente lite against 
the Railroad Commission of Alabama, restraining the en forcement of 
an order, the effect of which was to reduce the plaintiff's passenger 
fare of 3 cents a mile for adults to 2i/^ cents, with like réduction for 
half fares. 

The questions of res adjudicata, due process of law, and interfér- 
ence with interstate commerce, with référence to the proceeding before 
the Commission, are not différent from those presented in the case of 
Louisville & Nashville Railroad Ce. v. Railroad Commission of Ala- 
bama et al. (D. C.) 208 Fed. 35, decided by this court, and may be 
ruled against the plaintiff as they were in that case, without extended 
discussion. 

The questions as to whether the plaintiff would receive a fair return 
on its property devoted to intrastate business, after the restoration 
of its voluntary freight rates, and with the 2%-cent passenger rate 
enforced, and if not, whether the enforcement of the 2^-cent passen- 
ger rate would materially contribute to the resuit, remain for décision. 
The facts upon which thèse questions are to be decided differ from 
those presented to the court in the Louisville & Nashville Case, and 
the plaintiff contends that thèse différences should resuit in a différ- 
ent décision, and the plaintiff also contends that some of the légal 
conclusions which formed the basis of that décision are erroneous, and 
should be reconsidered by the court, with the resuit of a différent con- 
clusion in this case. 

The principal criticism of the décision of the court in the Louisville 
& Nashville Case is directed at that part of the opinion which holds 
that a showing of increased earnings under the reduced rate over what 
the plaintiff had received in former prospérons years under the 3-cent 
fare, though such increase could not be traced to stimulation of traffic 
due to the réduction, might avail to show that confiscation did not re- 
suit from the réduction. 

One contention of plaintiff is that if the increase in earnings under 
the reduced rate is due to increased density of traffic, or to increased 
prosperity, or to any cause other than stimulation, the plaintiff is en- 
titled to the benefit of such increase as against législative réduction of 
rates, at least up to the point where the increase under the reduced 
rate is such as to yield only a fair return on the property devoted to 
the public use. The soundness of this contention does not admit of 
doubt. The question is each case remains as to whether the increase 
under the reduced rate bas or bas not brought the earnings up to or 
beyond the point of rémunération. 

The plaintiff also contends that the voluntary putting in force and 
maintaining for a time of a rate by the carrier does not estop the 
carrier from thereafter asserting that the rate is so unreasonably low 
as to be confiscatory, upon its subséquent discovery of that fact. This 
contention is also Sound. 

Applying thèse légal principles to the Louisville & Nashville Case, 
the plaintiff argues that the court's conclusion, from the fact that the 
passenger earnings in 1912 under the reduced rate had exceeded those 
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for the prosperous year of 1907 under the 3-cent rate, that the reduced 
rate was not confiscatory is an erroneous one. The argument assumes 
that the court, in reaching this conclusion in the Louisville & Nashville 
Case, held that the state had power to deprive the carrier of a part 
of its increased earnings by rate réductions, though such increase stiil 
left the carrier's earnings below the point of rémunération, and that 
the putting in force and maintenance of a 3-cent passenger rate volun- 
tarily by the carrier prevented it from afterwards asserting the unre- 
munerativeness of the 3-cent rate, though it could in fact be shown 
to be unremunerative. We think counsel are mistaken in each assump- 
tion. 

The court found from the record in that case that the increase in 
passenger earnings under the reduced rate had in fact passed beyond 
the remunerative point, resting its finding partly, it is true, upon the 
fact that the earnings had passed the amount yielded during the car- 
rier's most prosperous years under the 3-cent fare, which it had vol- 
untarily put in force and for many years maintained. The court did 
not hold that the putting in force and maintenance of the 3-cent rate 
estopped the carrier from thereafter showing its unremunerativeness, if 
it was able to do so, but did hold the voluntary maintenance of the rate 
for a long period operated as an admission by the carrier of its reason- 
ableness, to dispel the effect of which clear proof to the contrary would 
be necessary, and that such clearness of proof was not forthcoming. 
The court found that the 3-cent fare, while in force, had been a rea- 
sonable one to the carrier, and did not hold that the carrier by its ac- 
tion in employing the 3-cent fare had precluded itself from ever there- 
after asserting its unreasonableness. 

[ 1 ] ■ The plaintifï's criticism must theref ore lie with the finding of 
the court that the 3-cent fare yielded fair returns to the carrier, and 
with its reasons for reaching that conclusion. The record in the 
Louisville & Nashville Case showed that this rate of fare was one 
of the carrier's own adoption, which it had continued to maintain, 
after years of opportunity for experiment, and where and when it was 
not induced to do so by the demands of compétition, and that it had, 
some years before the hearing, voluntarily reduced existing 4-cent 
rates of fare on its branch lines to 3 cents, to provide uniformity of 
fares over its system. Thèse facts are persuasive that the plaintiff 
in the Louisville & Nashville Case, after ample opportunity to déter- 
mine the reasonableness of a 3-cent fare, had arrived at a conclusion 
favorable to the reasonableness of that rate of fare. The court also 
had in mind the fact that before the era of rate régulation, the pas- 
senger carriers of the Southern states had adopted, almost without 
exception, a standard passenger rate of 3 cents a mile, and, except 
when it was reduced by rate régulation, had maintained this standard 
rate up to the time of the hearing, and that it was hardly conceivable 
that the passenger carriers of the country, with their facilities for de- 
termining whether or not a rate was remunerative, and with years of 
opportunity in which to experiment, would voluntarily, without the 
pressure of rate régulation or compétition, hâve maintained a 3-cent 
fare if it was attended with confiscatory results. 
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Thèse were some of the facts, which the court felt justified it in as- 
suming in the Louisville & Nashville Case, as a basis of fair compari- 
son, the results which attended the opération of the 3-cent fare, and 
in holding that when the returns under the reduced fare had substan- 
tially passed beyond the returns of the carrier's most prospérons year 
under the 3-cent fare, the reduced fare was shown to be reasonable, 
since it equaled or exceeded the returns which had been yielded to the 
carrier under the old and reasonable fare. After reviewing the rea- 
sons which induced us to hold in the Louisville & Nashville Case that 
the 3-cent fare was reasonable, and giving careful considération to 
the reasons assigned by the plaintifï against the correctness of our con- 
clusion, we remain persuaded that the action of the plaintifï in that 
case, and that of practically ail the carriers of passengers, including 
the plaintifF in this case, in the South, in voluntarily maintaining for 
years a 3-cent maximum fare, is controlling of any évidence contained 
in that record tending to show its unreasonableness to the carrier. We 
still hold that the return to the carriers under the 3-cent fare, while it 
was operative, is a proper basis of comparison with the returns to the 
carriers under the reduced fare, by which to détermine the reasonable- 
ness of the réduction. In the case we are now considering, we think 
it proper to consider, along with the other évidence, the action of this 
plaintifï in maintaining, after opportunity for experiment and when 
not compelled by state action or by compétition, a 3-cent fare, as évi- 
dence of the reasonableness to this plaintifï of that rate of fare, while 
it was in force ; and, after giving careful considération to ail the év- 
idence in the record, we hold that the 3-cent fare, while kept in force 
on the plaintifï's railroad, was a reasonable fare to the carrier, and 
that the results of its opération afïord proper bases v.'ith which to com- 
pare the results of the opération of the reduced fare of 2^2 cents, 
while it was in force, with the view of determining its reasonableness 
in the future to the carrier. 

[2] If the yield to the carrier from intrastate passenger earnings 
under a spécifie rate are reasonable in amount, then confiscation can- 
not resuit from such a rate, even though it be also true that the entire 
earnings derived from intrastate business, both freight and passenger, 
are unremunerative. The remedy for such a situation is the adjust- 
ment of freight rates, and not the disturbance of the passenger rates. 
A deficiency in intrastate earnings, due to unreasonably low freight 
rates, should be overcome by raising freight rates till they afford a rea- 
sonable return, and not by raising already reasonable passenger rates to 
accomplish that end. 

The problem presented by the record in this case is not the eiïect 
of an entire schedule of freight and passenger rates on plaintifï's in- 
trastate business. If this were the issue, a showing that the plaintifï 
did not receive, under the complète schedule, adéquate returns would 
be conclusive of its right to redress as against the schedule. In a case 
like this one, in which a part only of the entire schedule is assailed, 
two questions must be decided before the relief is granted : First, 
whether or not the intrastate business of the carrier is properly re- 
munerative ; and, second, whether or not, if the returns from its entire 
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intrastate business are not properly remunerative, this condition is 
due to, or contributed to materially or substantially by, the enforce- 
ment of the portion of the schedule, which, alone, is complained of . 

If it appears that the portion of the schedule alone complained of is 
reasonable to the carrier, and affords a fair return on the property 
devoted by it to the service, then the injury to the carrier's business 
is accomplished elsewhere, and the business affected by the rates com- 
plained of should not be made to assume any part of the burden. 
Where a single rate or a partial schedule is the subject-matter of con- 
tention, the reasonableness of a single rate or partial schedule is an is- 
sue, as well as the sufficiency in the aggregate of the returns upon the 
carrier's intrastate business. The insufficiency of the aggregate re- 
turn is conclusive in favor of the carrier only as against the entire 
schedule. The reasonableness of a single rate or partial schedule is 
open to contestation, though the aggregate return may appear to be 
insufficient. The corollary of a contrary holding would be that the 
carrier would hâve the right to burden traffic, the rates upon which 
were already reasonably high, by increases, with the purpose of mak- 
ing up a deficiency caused by other traffic, with relation to which the 
rates were too low. The cost of the service, charges made by other 
carriers for similar service, and many éléments, other than the aggre- 
gate returns from the carrier's entire business, enter into the inquiry 
as to the reasonableness of a spécifie rate, ail of which would be ex- 
cluded from considération if insufficiency in the aggregate were held 
to be controlling. 

In this case it may be that the plaintiff will receîve insufficient re- 
turns on its entire intrastate business under the présent schedules and 
the reduced passenger rate. This will or will not show the confiscatory 
nature of the reduced passenger rates, depending upon whether or 
not the insufficiency is brought about in whole or in part by the fact 
that the returns yielded by the reduced passenger rate are too small to 
properly remunerate the carrier for the service performed under that 
rate. If the returns to the plaintiff from intrastate passenger business 
under the reduced rate are ample to remunerate it for the service per- 
formed, and afford a fair return to it upon the property devoted to 
that traffic, the plaintiff must look for redress for any insufficiency in its 
aggregate intrastate earnings to the other rates, which affect unfavora- 
bly its intrastate freight traffic. The passenger rates alone being the 
issue in this case, the reasonableness of that rate is the vital question, 
upon which the alleged insufficient aggregate return to plaintiff, on its 
entire intrastate business, is merely one among many circumstances to 
which the court should look. If, after considering ail the pertinent 
facts, the court is of the opinion that the 2%-cent fare is reasonable, 
then the plaintiff's right to relief in this case fails, though its entire 
intrastate business does not yield it a fair return on the property de- 
voted to that class of business. 

The plaintiff bas offered évidence tending to show separately that 
the 21/2-cent fare will not yield it a fair return on the value of the 
property, which it asserts is devoted to intrastate passenger business. 
The défendants, on the other hand, contend that, under a proper dis- 
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tribution of expenses and values, the 2i/^-cent fare will produce an 
adéquate return, upon the value of the property attributable to intra- 
state passenger business. The plaintiff's net income, over ail charges, 
for the fiscal year of 1912, from ail sources, amounted to $565,876, 
which is approximately 16 per cent, on its outstanding capital stock of 
about $3,500,000. The net return for that year would, after deductitag 
ail charges, except interest on plaintiff's bonds, amount to about $1,- 
200,000, and would pay 5 per cent, upon the total valuation of plain- 
tiff's property, as estimated by it, of approximately $24,000,000. The 
net passenger train earnings for the same year, after deducting there- 
f rom the proportionate share of taxes on the revenue basis, were $564,- 
538, which would yield in excess of 6 per cent, upon the plaintiff's val- 
uation of the property devoted to passenger business, using the method 
adopted by plaintiff to distribute value and expense between passen- 
ger and freight business. Thèse figures quite clearly show that a 
showing of confiscation from the reduced rate dépends upon whether 
the values and expenses are properly distributed by plaintiff's method 
as between passenger and freight and inter and intra state business. 
As to this the parties are in disagreement. The plaintiff contends that 
ail supposed errors as to values and expenses as between inter and 
intra state and passenger and freight business, which may hâve oc- 
curred in the Louisville & Nashville Case, hâve been corrected in this 
case, and that there is an indisputable showing of inadéquate return, 
as a resuit of the corrected methods. The défendants contend that er- 
rors in plaintiff's figures as to valuation and distribution still exist, and 
make results of its methods worthless. Such considération of the re- 
spective contentions as the limited time allowed us permits us has been 
given, and still leaves our minds in a state of uncertainty as to the cor- 
rect conclusion to be deduced as to plaintiff's methods of valuation 
and distribution and the results predicated upon them. 

The f ollowing f acts are indisputably shown by the record bearing up- 
on the effect of the reduced rate on intrastate passenger earnings dur- 
ing the time it was in force, and in comparison with like earnings un- 
der the 3-cent fare : There has been a steady increase of passengers 
carried annually from 1907 to 1913, except for panic years. This 
applies to both inter and intra state passengers. The increase in in- 
trastate passengers carried for the year 1912 over 1907 was 247,473, 
or approximately 30 per cent. The increase in intrastate passenger 
miles during the same period amounted to 9,061,824, or 42 per cent. 
The increase for 1913 in passengers over 1907 was 383,970, or 45.99 
per cent., and in passenger miles 12,510,738, or 58.12 per cent. The 
increase in intrastate passenger revenue for the year 1912 (under the 
21/2-cent rate, except for 21/2 months) over the year 1907 (under the 
3-cent fare) was $143,154.35, or approximately 25 per cent. For the 
year 1913 (under the 3-cent fare) the increase in revenue over that of 
the year 1907 was $285,931, and when reduced to a 2i/2-cent basis, 
assuming that ail travel was at the 3-cent fare, the increase would be 
$137,167, which is in excess of 20 per cent. The plaintiff's own fig- 
ures conclusively show that gross intrastate passenger earnings un- 
der the 2%-cent fare, while in force, exceeded in the year 1912 sub- 
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stantially ail previous records of intrastate passenger earnings un- 
der the 3-cent fare, even for the most prosperous years. The plain- 
tiff's figures for 1913 for passengers and passenger miles and for 
passenger revenue, after being reduced to the 2V2-cent basis, for ail 
travel, show a greater condition of increase. The year 1909 is the 
only year during the period of the ly^-c&W. fare that shows less 
gross intrastate passenger earnings than the year 1907, the most 
prosperous year under the 3-cent fare. The year 1910 shows approx- 
imately equal gross intrastate passenger earnings with those of 1907, 
though the fare was half a cent less. The years 1911, 1912, and 1913 
(the latter after réduction to the 2V2-cent basis) show very substantial 
increases on gross intrastate passenger revenue over that of 1907. If 
the 3-cent fare yielded plaintiiif reasonable returns on intrastate pas- 
senger business in 1907, then it follows that the 2V2-cent fare yielded 
reasonable returns during the years 1911, 1912, and would hâve yielded 
reasonable returns during the year 1913 if in force, unless the plaintiff 
was entitled to a greater percentage of return during those years than 
it was in 1907, or unless it cost the plaintiff so much more to earn the 
returns for those years than it did to earn the return for the year 
1907, that, while the gross return was greater, the net was less than 
in 1907. 

For the reasons heretofore assigned, we cannot disabuse our minds 
of the opinion that the 3-cent fare was reasonable to the carrier in 
1907, and that the returns yielded by it afford proper bases of com- 
parison with the returns yielded by the 2V2-cent fare, in testing the 
reasonableness of the 2V2-cent fare while in force, and now, if re- 
stored. As the 2%-cent fare produced, while it was in force, and 
would still produce if now in force, larger returns to the plaintiff 
than the 3-cent fare did while it was in force, the holding by us that 
it was reasonable necessarily implies the reasonableness of the 2i/2-cent 
fare, subject to the qualifications just stated. 

It is quite clear that the plaintiff could not complain of a reduced 
rate, if the eft'ect of it was to stimulate traffic to the extent of making 
up, by the increased travel due to stimulation, the loss in revenue from 
the réduction in rate that would otherwise hâve resulted. A substan- 
tial part of the increased travel, after the Zy^-cent rate became effec- 
tive, however, was doubtless due to causes other than stimulation from 
the réduction. The plaintiff claims that it is entitled to the benent of 
ail the increase not due to stimulation, free from législative interfér- 
ence. It is, as against such interférence, only entitled to ît, if the in- 
creased returns do not yield the plaintiff a f air return on the property 
devoted to the class of business from which the earnings are derived. 
If the 3-cent fare, when in force, was reasonable, and the amount 
yielded by it was less than that yielded afterwards by the 2i/^-cent 
fare, when in force, or that would be yielded now by it if restored, 
then confiscation would be shown to resuit from its restoration only 
upon a showing of changed conditions, then and now, 

[3] It is claimed that the plaintiff in its pioneer years received 
either no return or a less than a fair return for the service rendered, 
and upon the property devoted to the public use, and should be per- 
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mitted a greater return now, to compensate for prior losses. If the 
2%-cent fare will yield a reasonable return to the carrier at présent, 
we do not think that it can be said to be confiscatory, because it fails 
to yield in addition an amount for the purpose of recouping prior 
losses. The distribution of the incrément due to increased population 
in the tributary territory and to increased density of traffic is, as be- 
tvveen the carrier and its patrons, a matter of législative policy, not to 
be controlled by the courts, unless less is left to the carrier than a fair 
return for the service rendered and the property employed at the time 
the court is called upon to act. 

[4] The contention of the plaintiiï that estimâtes should be made 
over a séries of years rather than from a single year — that since some 
years are lean in returns and some fat, the only fair criterion is the 
average — is a reasonable one. The returns relied upon by the court 
under the 2y2-cent fare are not for one year alone, but for each of the 
years 1910, 1911, and 1912, and the reduced returns for 1913. With 
thèse years returns for the year 1907, a year of unexcelled prosperity, 
are compared. The returns for a séries of years before and after 
1907, instead of for that year alone, would be more favorable to the 
2y2-cent fare. 

It is also contended that the comparison is between gross earnings 
under the two rates respectively, and that the net returns to the car- 
rier is the test of reasonableness, as is undoubtedly the case. The 
record fails to show that the increased travel was handled at any 
considerably increased cost. The increase in train miles in the later 
period was substantially altogether the resuit of two additional trains 
that passed over the plaintiff's railroad during the night, and were 
destined to accommodate Interstate traffic almost exclusively. The old 
trains would hâve well accommodated the intrastate traffic. The record 
also shows that the cars in intrastate trains up to 1909 were not filled 
to their capacity, and there is no satisfactory showAig of an increase 
of car miles thereafter, caused by increased intrastate travel. The 
additional terminal and accounting expenses could not be considérable, 
and its amount does not satisfactorily appear. We do not think that 
the record shows that the increased travel since 1907 was handled at 
such an increased expense as to leave the net returns below the re- 
munerative point, because of it. 

It is also contended that the cost of opération bas increased since 
1907, because of higher wages, higher priées for material, and in- 
creased taxes, and that net returns are rendered less in proportion 
thereby. If the record showed that the increased gross intrastate pas- 
senger returns are now reduced in the net, below the remunerative 
point, because of increased cost of passenger opération, the reduced 
rate would be thereby shown to be unreasonably low to the carrier. 
There is no separate showing of the amount of the increase on the 
passenger opération, due to increased wages, priées, and taxes, or 
that the increased gross intrastate passenger earnings were reduced 
thereby so that the net return failed to be properly remunerative to 
the plaintiff. By the methods of distributing expense and value of 
property, as between inter and intra state passenger business, adopted 
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by plaintiff, the returns upon plaintiff's entire intrastate business, and 
by inference from the claimed equal or greater cost to earn a dollar 
in passenger business than in freight, upon its intrastate passenger 
business, are shown to be inadéquate. There is a table of percentage 
of operating expenses to gross revenue during a period of years, 
showing increasing ratios. There is no showing of the effect of the 
increase in wages, priées, and taxes upon net receipts from its intra- 
state passenger traflfic. In the absence of a spécifie showing of the 
amount and effect of such increased cost of passenger opération on 
the plaintiff's net returns from its intrastate passenger traffic, we can- 
not reach the conclusion that otherwise adéquate gross intrastate pas- 
senger returns are reduced below the point of confiscation by increases 
in the cost of opération generally, as shown by increasing ratios. 

Our conclusion is that the 3-cent f are was reasonable when in force ; 
that the gross returns under the 2i/2-cent fare did, while it was in force 
during average years, and if it was now restored would, exceed the 
returns under the 3-cent fare, and that no valid reason, either because 
of changed conditions or increased cost of opération, appears in the 
record with sufhcient certainty, for holding that intrastate passenger 
returns, held by us to be adéquate during the period of the 3-cent fare, 
should be held inadéquate now. 

Our conclusion is that, if the plaintiff's entire intrastate business 
in Alabama was unremunerative during the period of the 2%-cent pas- 
senger fare, it must, so far as this record shows, hâve been due to 
its freight rather than to its passenger traffic. In this conclusion we 
are fortified by the plaintiff's statement, appearing as exhibits to the 
supplemental bill (G. W. L. 4 and 7), that during the period from 1906 
to 1912, inclusive, the plaintiff suffered a loss on its entire intrastate 
business in Alabama in the aggregate of $235,074.71, and averaging 
$33,567.39 each year for the seven years, and that, adopting plaintiff's 
methods of distributing expense and value, there was during the same 
period a net operating profit on its intrastate passenger business rang- 
ing from $44,489.54 in 1906 to $238,084.06 in 1912, and averaged each 
year for the seven-year period $156,407.99. The responsibility for any 
loss on intrastate business that may exist, as between freight and pas- 
senger traffic, would seem to be located on the freight traffic by thèse 
statistics, as against any gênerai statement in the record that it costs as 
much or more to earn a dollar of revenue in the passenger than in 
the freight traffic. If a deficiency in intrastate earnings has existed 
during the seven-year typical period, it is due to the freight rather 
than the passenger rates in force during that period. 

It is true that this case is not to be prejudged by our décision in the 
Louisville & Nashville Case, and yet the conditions upon the two rail- 
roads may be compared, since, if the traffic conditions on the plaintiff's 
railroad are more favorable to the lower rate than they are on the 
Louisville & Nashville Railroad Company, unless we are to repudiate 
our décision in that case, the comparison would resuit in sustaining the 
reasonableness of the 2%-cent fare, as applied to the plaintiff. The 
plaintiff's line consists of approximately 210 miles of track, no sub- 
stantial part of which consists of branches. For the fiscal year of 1912, 
210 F.— 31 
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passenger miles per mile of road on plaintiff's road were three times 
those on the Louisville & Nashville railroad; passengers per mile of 
road were more than 2% times greater on plaintiff's road than on tlie 
Louisville & Nashville ; passenger train revenue per mile of road was 
more than 21^ times larger on plaintiff's road than it was on the Louis- 
ville & Nashville; passenger train revenue per train mile was 25 per 
cent, greater on plaintiff's road. Gross operating revenue and net op- 
erating revenue, per mile of road, on business of ail classes, were 
approximately three times larger on plaintiff's road than upon the 
Louisville & Nashville. Thèse figures show a much denser trafîic on 
plaintiff's road than upon the Louisville & Nashville. Other conditions 
being substantially the same, if a 2^-cent fare was reasonable on the 
Louisville & Nashville System, it would be ail the more reasonable for 
the plaintiff's railroad. It is said, however, that conditions are not the 
same ; that the original cost of plaintiff's road, owing to the character 
of the country through which it runs, was much greater, and that the 
cost of opération for like reasons is higher. Comparative figures as to 
the cost of passenger opération are not supplied. We do not doubt 
that the nature of the country traversed by plaintiff's railroad renders 
opération more costly and original construction more expensive. 
There is, however, so marked a différence between the density of traf- 
fic on plaintiff's road and that of the Louisville & Nashville that it 
seems difficult to avoid the conclusion that a rate which the Louisville 
& Nashville could endure without confiscation could be as well or bet- 
ter endured by the plaintiff. 

Our conclusion is that, though it may hâve required a 3-cent rate 
to produce adéquate returns to plaintiff during and prior to 1907, the 
country along its line of road has expanded so much since that period, 
as shown by the plaintiff's passenger earnings (especially its intrastate 
earnings), that a 3-cent fare is now shown to be no longer necessary 
to the plaintiff, and we are induced to believe that the increased earn- 
ings, being due, as appears from the record, to the permanent settle- 
ment of the country, as well as to the return of prosperity, will con- 
tinue. At least the probability of permanency is so great as that we 
would not feel justified in disturbing the action of the commission 
while the increase still continues, and in advance of the final hearing. 
If, upon the final hearing, there is a showing of a décline in plaintiff's 
passenger earnings, under the lower rate, it will then be time enough 
to enjoin the enfoncement of the commission's order, upon proper 
showing of confiscation. Pending the final hearing, the application 
for a temporary injunction is denied. 

NILES, District Judge (concurring). [5] It is elementary that 
preliminary or temporary injunctions should only issue in cases of 
extrême urgency, where the right is clear, and where considérations 
of the relative inconvenience is strongly in complainant's favor, and 
as is laid down in 22 Cyc. 746 : 

"An injunction, whether temporary or permanent, cannot as a gênerai rule 
be sought as a matter of riglit, but its granting or refusai rests in the sound 
discrétion of the court under the circuinstanccs of the particuîar case. Es- 
pecially Is thls the rule in the case of a temporary Injunction, where the 
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granting of the injunetion dépends upou tJie détermination of questions of 
fact and the évidence is conflicting. Thls discretlonary power, however, Is 
not arbltrary and nnlimited, but must be exercised reasonably and in barmony 
wltb well-established princlples. And when the case made out by tlie com- 
plainant is perfectly clear, and he bas complied with ail the requirements of 
the law for the issuance of an injunetion, he is entitled to the injunetion as a 
matter of rlght." 

On the other hand, the same authority limits the rule in that : 

"The right asserted by complainant, however, must be perfectly clear and 
free from doubt, where the effect of a preliminary injunetion will be more 
than merely the maintenance of the status quo, or where the injunetion will 
cause défendant greater loss and inconvenience than that which will be suf- 
fered by the complainant in the absence of an injunetion. In any event an 
injunetion must be refused if the complainant's case is so doubtful that it 
does not appear reasonably probable that he bas the right claimed, and that 
is being violated, or if he does not malce it appear reasonably probable that 
an irréparable injury is impending and will ocour before the final hearing can 
be had." 22 Cyc. 753. 

It is conceded that acts that will interfère with the conduct of com- 
plainant's business tending to destroy his profits, do an irréparable in- 
jury, and authorize the issuance of a preliminary injunetion, and es- 
pecially that the enforcement of laws fixing unreasonably low rates 
for service by quasi pubHc corporations will be restrained in proper 
cases. 

Complainant states that: 

"The gênerai rule of equity is that, on an application for a temporary in- 
junetion, it need not appear that the complainant will certainly be able to 
establish its claim, but only that there is a reasonable ground to believe that 
complainant may ultimately be successful In its claim, and, further, it is not 
necessary that it should clearly appear that complainant will ultimately suc- 
ceed ; it being sufficient iC he makes out a prima facie right" 22 Cyc. 822. 

This, of course, is the rule, but the same high authority also lays it 
down on page 783 that the discretlonary power of the court in granting 
or refusing a temporary injunetion should be exercised with a particu- 
lar view to the relative amount of inconvenience or injury to be suf- 
fered by the parties. Especially is the rule extended to the interest of 
the public, respecting its injury or inconvenience. 

Complainant's counsel cites many authorities, among them the deci^ 
sions of the United States Circuit Court of Appeals for the Fifth Cir- 
cuit, as entitling complainant to a temporary injunetion in this instance. 
Thèse décisions, however, only emphasize and apply the gênerai prin- 
ciples and rules to the particular cases under discussion, which brings 
us back to the basic principle of injunctions that the "granting or re- 
fusai rests in the sound discrétion of the court under the circumstances 
of the particular case." 

[6] In the instant case, the Railroad Commission of the State of 
Alabama, under its authority, ordered complainant, South & North 
Alabama Railroad Company, to reduce its passenger rates between ail 
points in the state of Alabama from 3 cents per mile to 2% cents per 
mile, on the ground that the 3-cent rate was unreasonahle. Eliminat- 
ing ail other contentions of complainant as shown by its bill, which 
are unnecessary to be discussed for the purpose of this décision, the 
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issue hère presented is whether the sought to be established rate of 
2y<2, cents is an unreasonable one. 

Complainant is, without doubt or dispute, entitled to a fair return 
upon the reasonalîle value of its property devoted to the public serv- 
ice in Alabama. If the réduction of one-half cent per mile in its pas- 
senger rates opérâtes to prevent a fair return on its capital or value of 
its property in Alabama, then complainant is entitled to the benefit of 
the protection of the courts. 

A 3-cent passenger rate had been heretofore charged by com- 
plainant. This rate, complainant admits, is fair, reasonable, and just, 
though such rates between points in Alabama (quoting complainant) — 

"hâve never ylelded as much as a fair, just return on tlie value of complain- 
ant's property within the state of Alabama devoted to the service." 

To obtain the extraordinary relief sought herein, complainant must 
clearly establish the fact that its business in the state of Alabama, based 
upon a 3-cent rate, is an unprofitable one — that is, one not yielding 
a fair return on its value — and that a réduction of its passenger rate 
of one-half cent per mile virould be such a substantial factor in fur- 
ther rendering its business an unprofitable one as to be confiscatory. 

At the very outset the question arises as to the value of complain- 
ant's property upon vvhich it is entitled to a reasonable and fair return. 
What is the value of the total investment of complainant? What is the 
amount of its earnings, freight and passenger? What proportion of 
expenses is charged to each department, and how finally is a resuit ob- 
tained which will establish thé reasonableness or unreasonableness of 
its passenger rate? The valuation of the property, therefore, must be 
first considered. If an excessive valuation appears, then ail estimâtes 
hased thereon are necessarily open to attack, and cannot show true 
conditions. 

It was held in Minnesota Rate Case that présent value is only to be 
considered, but that: 

"The cost of reproduction method is of service in ascertaining the présent 
value of the plant when it is reasonably applied, and when the cost of repro- 
ducing the property may be ascertalned with a proper degree of certainty." 

Complainant estimâtes the total value of its property on June 30, 
1912, at $24,031,001.58. Défendants object to this valuation upon the 
basis of cost to reproduce ail the physical property, less the amount of 
dépréciation, as being excessive by from 4,000,000 to 5,000,000. Com- 
plainant's estimate included the value of its franchise estimated at 
about 4,000,000, which was arrived at by taking the value as assessed 
by the State Tax Commission, which was supposed to be 60 per cent. 
of the full value, and raising it to 100 per cent, thereby improperly (as 
défendants contend) adding nearly 2,500,000 to its estimate. Other 
items objected to were: (1) Interest during construction ; (2) the val- 
ue of the right of way ; (3) addition of cost for "seasoning ;" (4) appor- 
tionment of equipment to complainant by Louisville & Nashville Rail- 
road; (5) materjal and supplies, and other minor items. 

The court has carefully read the testimony and examined the record 
on this point, and it would seem the complainant has given itself the 
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benefit of every doubt in arriving at its valuation, and thus bas placed 
a "railway value" on its property when présent value should govern. 
Aside from this question, however, taking the valuation as fixed ty 
complainant upon which it should be allowed a reasonable return, bas 
complainant shown tbat the net passenger earnings on a 3-cent basis 
are not a fair return on the value of its property? It must establish 
this proposition before a 2%-cent rate could be claimed as confiscatory. 
Adopting its ovi^n valuation and its method of apportionment of pas- 
senger earnings and expenses, the court fails to see wherein a 2i^-cent 
rate would be so unreasonable, arbitrary, and unjust as to entitle com; 
plainant to the injunction as prayed. The volume of business of com- 
plainant as shown by the record is increasing, it is enjoying a growing 
business. It is beyond dispute that the more business of this char- 
acter done, the less the expense, for the reason that as passenger trains 
bave to be run on schedule time, a certain equipment used, a train of 
coaches crowded with passengers can therefore be hauled and oper- 
ated at the same expense required to operate a train of coaches with 
few or no passengers. Under the proof, under existing conditions, 
considered in the light of past expérience, with both a 214-cent rate 
and a 3-cent rate in effect, it is difficult to conceive that a réduction in 
its rate of one-half cent alone could or would operate to that extent 
as to render a fair return impossible on complainant's property de- 
voted to passenger business. 

On the theory that complainant, by reason of a 2%-cent rate, would 
lose $92,500 annually, with its passenger business steadily increasing 
with the country's development, if for no other reason, the future for 
it would indeed bave a melancholy tinge. Passenger business would 
hâve to be discouraged, in fact refused, or bankruptcy would surely 
follow, graphically illustrating the paradox, "The more you win, the 
more you lose." Certainly no hindrance or obstruction should be ever 
placed in the way of a transportation company, upon which the devel- 
opment of a country's resources so much dépend. A vital necessity 
exists for them, and unjust and discriminatory laws enacted against 
them should be frowned upon, and public sentiment be directed to the 
community of interest and interdependence, one upon the other. Rail- 
road companies should be allowed as a matter of simple right, as they 
are entitled under the law, to a reasonable return on their capital, and 
the court bas most carefully considered this case, with this idea in 
mind, but is unable from the record to sustain complainant's conten- 
tions on the application for a temporary injunction. 

Great stress bas been laid in this case to the fact that, since August 
12, 1913, a 2%-cent rate bas been in force on the Louisville & Nash- 
ville Railroad Company, which company is principal owner and opér- 
âtes complainant's railroad. An application was made by the Louis- 
ville & Nashville Railroad Company for an injunction pendente lite 
to restrain the enforcement of an order of the Railroad Commission 
o£ Alabama, establishing a 2V2-cent rate for that road. This applica- 
tion was heard before Circuit Judges FARDEE and SHELBY, and 
District Judge GRUBB, who held that the 2y2-cent rate was not con- 
fiscatory, and the injunction was denied; that because of the relations 
o£ the Louisville & Nashville Railroad Company and this complainant. 
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no rate which had been held not confiscatory as to the Louisville & 
Nashville Railroad Company could be, when applied to complainant, a 
mère division of the Louisville & Nashville Railroad Company; that 
because the Louisville & Nashville Railroad Company accepted the 
21/^-cent rate for itself and ail its other branch lines in Alabama, and 
because, too, the density of trafïic, both passenger and freight, of the 
complainant is enormously greater than on the aggregate other Louis- 
ville & Nashville Railroad Company Lines in Alabama, and that of any 
other road in Alabama, this complainant should not ask nor expect a 
higher passenger rate than its less fortunate competitors. 

It was not considered necessary to discuss the Louisville & Nashville 
Railroad Company Case in order to arrive at a conclusion in this case, 
though in passing, the Louisville & Nashville Railroad Company Case 
présents many similar points of controversy, and the court is in full 
accord with that décision. 

For the reasons advanced herein, the court is of opinion that the 
temporary injunction should be denied, and the restraining order dis- 
solved. 



UNITED STAÏES v. EEÎD et al. 

(District Court, D. Delaware. December ïerm, 1913.) 

No. 3. 

1. Seamen (§ 34*) — Offenses— Mtjtiny— ELEMENTS. 

Cr. Code, § 292 (Act March 4, 1909, c. 321, 35 Stat. 1146 [U. S. Comp. 
St. Supp. 1911, p. 1676]), provides that whoever, being of the crew of a 
vessel of the United States on the high seas, unlawfully confines the mas- 
ter or other commanding offieer thereof, shall be punished; and section 
293 déclares that whoever, being of the crew of a vessel of the Uuited 
States on the high seas, unlawfully and with force usurps the command 
of such vessel from the master or other lawful offieer in command thereof, 
or deprives him of authority and command, or prevents him in the free 
and lawful exercise thereof, is guilty of mutiny. Ueld, in order to war- 
rant a conviction under either of such sections, it must appear that the 
offense was committed on the high seas on a vessel of the United States, 
that défendants were members of the crew, and that the person so de- 
prived of command was the master of the vessel or offieer in command on 
board thereof, and whlle so in command défendants or some of them fe- 
loniously conflned him and deprived him of the free and lawful exercise 
of his authority, and also that défendants were apprehended when first 
brought into the district where the prosecution was instituted. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 220-231; Dec. 
Dig. § 34.*] 

2. Ceiminal Law (§ 5G1*) — Instructions — Ebasonable Doubt. 

Wliile a person charged with crime cannot be convicted, except on proof 
beyond a reasonable doubt, such doubt must be one based on reason, or 
which is reasonable in view of ail the évidence, and is not a mère whim- 
sical, arbitrary, or purely spéculative doubt, or a mère conjecture or 
guess. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. § 1267; Dec. 
Dig. § 561^M 

•For other cases see.same topio & § numbek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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3. Ceiminal Law (§ 554*) — Testimony of Accused — Considération. 

While accused luay testify in his own behalf, his testimony should be 
weighed in accorUance with his interest and tlie question of its intierent 
probability or imyrobability, and as to whetlier or not it lias beeu cor- 
roborated or contradicted by other évidence in the case. 

[Kû. Note. — For otlier cases, see Criminal Law, Cent. Dig. §§ 1255, 1256 ; 
Dec. Dig. § 554.*] 

4. Skamen (§ 34*) — MuTiNY — Gboxjnds. 

Profanity or tlie use of opprobrious epithets, inconsiderate, insulting, 
rough, and improper treatment on the part of the officers of a vessel, and 
oecasional violence, not of an unusual character, or the omission to fur- 
nish the crew with full allowances required by law, will not justify a 
mutiny, which can only be defended in case continuée! service will proba- 
bly resuit in loss of life, linib, or other grave bodily harm, in which case 
the crew may take such action without unnecessary violence as will pro- 
tect themselves and provide in a reasonable way for their safety, al- 
though it may Involve placing physical restraint on the master. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 220-231; Dec. 
Dig. § 34.*] 

5. Courts (§ 352*) — Fedebal Courts — Tbial — Instructions — Evidence. 

While a fédéral court is entitled to call to the jury's attention portions 
of the évidence which may aid them in arriving at a just verdict, it is 
nevertheless the duty of the jury to détermine for itself ttie questions of 
fact, giving the évidence only such weight and effect as they consider It 
entitled to. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 926-932; Dec. 
Dig. § 352.*] 

6. Criminal Law (§ 423*) — Déclarations — Mémorandum Books. 

In a prosecution of members of a crew of a vessel for mutiny on the 
high seas, so-called logs, kept by two of the défendants, purporting to 
recount the occurrences on the ship after leaving port and until the 
mutiny, were admissible only as against them. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 989-1001; 
Dec. Dig. § 423.*] 

7. Criminal Law (§ 857*) — Tbial — Verdict — Délibération of Juroes. 

Where a majority of the jurors, after délibération, differ from the 
minority, It is proper for the latter to review the grounds of their own 
conclusion, in order, if possible, that a verdict may be reached; but no 
juror should acquiesce against his individual judgment in the conclusion 
reached by his fellows, whether they coiistitute a majority or a minority 
of the whole body. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 2054, 2055 ; 
Dec. Dig. § 857.*] 

John David Reid and others were indicted for mutiny on the high 
seas. Verdict, Guilty. 

John P. Nields, U. S. Atty., of Wilmington, Del. 
J. Frank Bail, of Wilmington, Del., for défendants, 

BRADFORD, District Judge (charging jury). The défendants in 
this case, John David Reid, Richard Williams, Albin Anderson, Joseph 
Horsfall, John Edlin, Charles H. Lyons and William Joyce hâve been 
indicted for alleged violation of sections 292 and 293 of the criminal 
code of the United States. The indictment originally contained nine 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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counts, of which only two, namely, the fifth and ninth are open for 
your considération, the district attorney having abandoned tlie others. 
Section 292, so far as pertinent to this case under the two counts re- 
maining open for your considération, provides, in substance, that "who- 
ever, being of the crew of a vessel of the United States, on the high 
seas, * =1= * unlawfully confines the master or other commanding 
officer thereof" shall be punislied as in that section set forth. Section 
293, so far as pertinent to this case under the above mentioned two 
counts, provides, in substance, that "whoever, being of the crew of a 
vessel of the United States, on the high seas, * * * unlawfully 
and with force, * * * usurpa the command of such vessel from 
the master or other lawful officer in command thereof, or deprives 
him of authority and command on board, or * * * prevents him 
in the free and lawful exercise thereof, * * * jg guilty of a re- 
volt and mutiny," and shall be punished as in that section set forth. 
The fifth count charges, in substance, that the défendants on the twenty- 
fifth day of October, 1913, on board of a vessel of the United States 
called Manga Rêva, then bound on a voyage from Philadelphia, Penn- 
sylvania, to San Francisco, California, while on the high seas, namely, 
on the Atlantic Océan, the défendants being of the crew of the Manga 
Rêva feloniously did unlawfully confine Henry C. Townsend, the mas- 
ter of the said vessel, and being the officer in command and on board 
thereof, and that after the commission of the above mentioned offense 
the défendants were, on the eleventh day of November, in the same 
year, first brought into the district of Delaware and then and there 
were apprehended. 

The ninth count charges, in substance, that the défendants, on the 
tvventy-fifth day of October, 1913, on board the said Manga Rêva, 
then bound on the above mentioned voyage from Philadelphia to San 
Francisco, while on the high seas, as above mentioned, the défendants 
being of the crew and on board of the Manga Rêva, feloniously did 
unlawfully and with force prevent Henry C. Townsend, the master 
of the said vessel, and on board thereof, in the free and lawful exer- 
cise of his authority and command as such master on board the said 
vessel ; _and that after the commission of the above mentioned offense 
the défendants were on the eleventh day of November, 1913, first 
brought into the district of Delaware and there were apprehended. 

[1] In order to warrant a conviction of the défendants, or any of 
them, under both or either of the counts of the indictment now remain- 
ing open, ail of the essential ingrédients of the offense or oft'enses 
therein charged must hâve been established to your satisfaction beyond 
a reasonable doubt. To justify a conviction under either of the counts 
it must appear to your satisfaction that the offense therein charged was 
committed on the vessel Manga Rêva on the high seas, namely, the 
Atlantic Océan, and further, that at the time of the commission of the 
alieged offense the Manga Rêva was a vessel of the United States. 
The uncontradicted évidence is that the Manga Rêva was at the time 
of the commission of the offenses so charged an American vessel, and 
further that she was at that time on the high seas, namely, on the At- 
lantic Océan. It must also appear to your satisfaction, in order to 



UNITED STATES V. EEID 4:89 

justify a verdict of guilty against the défendants, or any of them, un- 
der both or either of the above mentioned two counts, that they or he 
were or was at the time of the commission of the alleged ofïense or 
offenses members or a member of the crew of the Manga Rêva. 

It appears from the uncontradicted évidence that ail of the défend- 
ants signed the shipping articles, in due form of lavi^ in ail respects, in 
Philadelphia before the commencement of the voyage in question and 
became members of the crew of the Manga Rêva. It is necessary, also, 
in order to find a verdict of guilty against ail or any of the défendants 
under the fif th count that you should be satisfied from the évidence that 
Henry C. Townsend was the master of the Manga Rêva and the ofîi- 
cer in command on board thereof, and that, while the said Townsend 
was master of the said vessel and in command thereof on board there- 
of, the défendants or some one or more of them feloniously did un- 
lawfully confine the said Townsend. The évidence is uncontradicted 
that Townsend was in command of the vessel and on board of her 
when the mutiny occurred October 25, 1913, whereby the défendants, 
or some of them, did confine him. 

It is necessary, also, in order to find a verdict of guilty against ail 
or any of the défendants under the ninth count that you should be sat- 
isfied from the évidence that Henry C. Townsend was the master of 
the Manga Rêva and on board thereof, and that the défendants or 
some one or more of them feloniously did unlawfully and with force 
prevent the said Townsend while master on board of the said vessel, 
in the free and lawful exercise of his authority and command as such 
master on board the said vessel. As before stated, the évidence is un- 
contradicted that Townsend was in command of the vessel and on 
board of her when the mutiny occurred October 25, 1913, whereby the 
défendants, or some one or more of them, did with force p^e^•e^t him 
while so master and on board of the vessel in the free exercise of his 
authority and command as master so on board. 

It is further necessary to justify a verdict of guilty against ail or 
any of the défendants under both or either of the two counts remain- 
ing open for your considération, that after the commission of the of- 
fense charged they or he were first brought into the district of Dela- 
ware, and then and there were or was apprehended. This appears 
from the uncontradicted évidence. 

[2] The law présumes that persons charged with crime are inno- 
cent until they are proved by compétent évidence to be guilty. This 
presumption stands as their sufficient protection unless it has been 
overcome by the évidence in the case, taken as a whole, proving their 
guilt beyond a reasonable doubt. To justify a verdict of guilty the évi- 
dence in the case as a whole must be such as to exclude every reasona- 
ble hypothesis but that of the guilt of the défendants, or one or more 
of them, as charged in the indictment ; and from this it, of course, fol- 
lows that if the jury find that ail the évidence in the case when taken 
together is as compatible with the theory of innocence as with the li.e- 
ory of guilt there should be an acquittai. The commission of a crim- 
inal ofïense can be proved by circumstantial évidence as well as by 
direct évidence, provided the circumstances proved, together with ail 
reasonable inferences to be drawn from them, are such as to leave no 
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reasonable doubt in the minds of the jury that the défendants, or one 
or more of them, are or is guilty. You are to take into considération 
ail the évidence in this case, both direct and circumstantial, docu- 
mentary and oral, together with ail reasonable inferences to be drawn 
from that évidence, in arriving at a conclusion. 

A reasonable doubt is a doubt based on reason, and which is reason- 
able in view of ail the évidence. It is not a whimsical, arbitrary or 
purely spéculative doubt, nor a mère conjecture or guess. If after an 
impartial comparison and considération of the évidence you can can- 
didly say that you are not satisfied of the défendants' guilt you hâve a 
reasonable doubt ; but if, after such impartial comparison and consid- 
ération of ail the évidence you can truthfully say that you hâve a fixed 
conviction of the défendants' guilt, such as you would be willing to 
act upon in the more weighty and important matters relating to your 
own affairs, you hâve no reasonable doubt, and in that case should 
find a verdict of guilty. Absolute certainty is not required for such a 
verdict. Proof beyond a reasonable doubt as above defined is suffi- 
cient. 

[3] The law permits a défendant at his ovim request to testify in 
his own behalf. The défendants hère hâve availed themselves of this 
right. Their testimony is before you and you must détermine how far 
it is crédible. The deep personal interest which they hâve in the resuit 
of the case should be considered by you in weighing their évidence and 
in determining how far, or to what extent, if at ail, it is worthy of 
crédit. In considering the credibility of or weight you should attach 
to the testimony of the défendants you should regard, among other 
things, the inhérent probability or improbability of their statements, 
and to what extent they hâve been corroborated or contradicted by 
other évidence in the case whether documentary or oral. Where a wit- 
ness has a direct personal interest in the resuit of a case, especially of 
a criminal case, the temptation is strong to color, pervert or withhold 
the facts. 

[4] We live in an âge strongly characterized by mawkish senti- 
mentality and disregard for law, when sound judgment and the sensé 
of justice only too often yield to undeserved sympathy for those con- 
victed or accused of grave crime; and it is important that juries and 
others charged with the administration of the criminal laws of the 
land should as far as possible divest themselves of any such tendency 
and, while according to those on trial for alleged crime the full legiti- 
mate force of the presumption of innocence, nevertheless, when guilt 
is established beyond a reasonable doubt, at once vindicate the majesty 
of the law and promote the enforcement of the principles of public 
policy. Thèse remarks are especially applicable in the case of alleged 
offenses in the'ir nature calculated to be so destructive of lif e and prop- 
erty and injurions to commerce as mutiny on the high seas. The 
saf ety of the lives of the crew and of the officers, as well as of the vast 
property afloat in the commercial marine, largely dépends upon strict 
discipline enforced by masters of vessels, and the obédience of the 
crew to their orders. There must be no insubordination, no disobedi- 
ence, no violence, toward those who by law and contract are to rule and 
not be ruled on board the ship. This broad principle is subject to the 
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qualification dictated at once by humanity and common sensé that 
where during the voyage unlawful acts or threats of the master pro- 
duce a reasonable conviction existing at the time of a mutiny 'in the 
minds of the crew that continued service on the vessel will resuit in 
loss of life, limb or other grave bodily harm to them, they may take 
such action without unnecessary violence as to protect themselves 
against him and provide in a reasonable way for their safety, although 
it involve placing physical restraint upon him. But, as above indicated, 
there must be cause of the most imperative nature to justit'y a resort 
to mutiny on the high seas. Profanity or the use of opprobrious epi- 
thets vi^ili not sufiice. Nor will the circumstance that the officers of a 
ship may hâve been merely rude, rough, insulting and inconsiderate 
afford such justification; nor occasional violence not of an unusual 
character on the part of the officers or an omission to furnish to the 
crew as required by law the full allowance, according to the measure 
prescribed in the shipping articles, of wholesome food aftd water to 
which they may be entitled. 

For the furnishing of insufficient or unwholesome food, or for un- 
justifiable blows, or rough and abusive treatment sufïered by the crew 
at the hands of the master, not sufficient to reasonably create in their 
minds a conviction that further association with him on the vessel 
would resuit in loss of life or limb or other grave bodily harm, the stat- 
utes of the United States provide for ample redress to the seamen upon 
the arrivai in port of the vessel. Further, before resorting to a mutiny, 
whether for insufficient food or water, or other cause not immediately 
destructive of life or limb, or immediately productive of other grave 
bodily harm, it is incumbent upon those who are dissatisfied, to make, 
if practicable, application in a quiet and orderly manner to the master 
or other officer in command of the ship for a redress of their supposed 
grievances, and to afford him a f air opportunity of considering the sub- 
ject and taking proper action in the premises. Without making ap- 
plication and afïording such an opportunity under such circumstances 
there can be no justification for precipitating a mutiny, which mighi 
otherwise be avoided. You are to détermine whether it was or was 
not practicable for the défendants or some of them in behalf of the 
rest to make such an application to Captain Townsend, and if so, 
whether they performed their duty in that regard. A crew must ex- 
haust ail reasonable efforts for relief from alleged hardships before re- 
sorting to mutiny; otherwise there can be no justification for it either 
in law or common sensé. Mutiny involves too grave conséquences to 
be lightly and unnecessarily indulged in. 

[5] While the court will bring to your attention some of the évi- 
dence on both sides you are instructed that you are not in the least 
bound by anything which has been or shall be stated by the court in 
that connection, but are to exercise your own independent judgment 
as to its force and eft'ect. While it is my duty to call to your attention 
certain portions of the évidence which in the judgment of the court 
may aid you in arriving at a just verdict, you are to give to the évi- 
dence only such weight and effect as you consider it entitled to. It is 
for you to détermine whether the testimony of the défendants and 
certain other members of the crew as to shortage of food and water. 
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abuse, rough usage and violence on the part of the captain and first 
mate is literally or substantially true, or, on the other hand, a plausible 
fabrication concocted for the purpose of shielding them from the con- 
séquences of unlawf ul and criminal action in the seizure of the Manga 
Rêva and her officers. 

It is fair to assume that the défendants would not hâve engaged in 
the mutiny if they had been satisfied with the condition of things and 
course of events on the Manga Rêva. But this assumption leaves open 
the question whether they had any justifiable cause for embarking on 
such a perilous and desperate enterprise as the seizure of the ship, con- 
fining and putting the master in irons and stripping him of bis lawful 
authority. A mutiny on the high seas is a matter of gravest moment, 
fraught with péril to life, ship and cargo, and can be excused or justi- 
fied only by the most exigent circumstances. In considering the con- 
tention of the défendants that there was justification for the mutiny 
you are met at the threshold vi^ith the question of inhérent probabil- 
ities. The inhérent probability or improbability of the truthfulness or 
correctness of oral évidence is always proper to be taken into account 
by the jury, and where the oral évidence is conflicting the considéra- 
tion of such probability or improbability is often of much importance. 

You may well consider whether it is or is not probable that the mas- 
ter of such -a ship as the Manga Rêva should find it to his interest, by 
starvation, famishing or violence to incapacitate his crew for the suc- 
cessful accomplishment of the voyage ; and whether any excessive stint- 
ing of the crew with respect to drinking water and food would or 
would not hâve been a penny-wise and pound-foolish course for the 
master or owners of the vessel to pursue. There is uncontradicted évi- 
dence that the Manga Rêva left the port of Philadelphia amply pro- 
vided with food and water for the contemplated voyage ; and the tes- 
timony, not only of the captain, but of a number of other witnesses, 
touching the quality of the food is fresh in your recollection. There 
is also uncontradicted évidence that neither the food nor the water be- 
longed to the captain of the vessel and that he had no direct pecuniary 
interest in decreasing the quantity of food and water for the use of 
the défendants. 

The laws of the United States provide that it is unlawful to reduce 
during a voyage the allowance of provisions which any seaman is enti- 
tled to receive under the schedule forming part of the shipping articles, 
except under circumstances not pertinent in this connection ; and the 
criminal code of the United States provides that the master of an 
American vessel on the high seas who withholds from its crew suitable 
food and nourishment or inflicts upon them any cruel and unusual 
punishment shall be finèd not more than $1,000 or imprisoned not more 
than five years, or both. With this highly pénal provision staring him 
in the face and with an abundance of food and water on the Manga 
Rêva, if such you find to be the fact, is it or not probable that he should 
hâve stinted the crew as testified to by or on behalf of the défendants? 
Under thèse circumstances it will be for you to détermine whether the 
défendants engaged in the mutiny because they had a reasonable con- 
viction at the time that otherwise they would suffer Iôss of life or limb 
or grave bodily harm, or for some other reason not acknowledged by 
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them, and if so, what that reason was. It appears from the testimony 
given by some of the défendants that they were disposed to resent the 
opprobrious epithets applied to them by the officers of the Manga 
Rêva, and there is also testimony that a considérable proportion of the 
crew of that vessel consisted of green-hands, a majority of them being 
foreigners and a number of them being unable to speak or understand 
the EngHsh language. There is also évidence to the eiïect that the 
défendants had received an allotment of wages in advance more than 
covering the period from their signature of the shipping articles to the 
day of the mutiny. It is fair that you should consider thèse circum- 
stances in connection with the question whether it is or is not more 
probable that their motive in engaging in the mutiny was to escape a 
disagreeable service without loss of wages, rather than fear of loss of 
lif e or grave bodily harm from continuing on the voyage. The défend- 
ants hâve unqualifiedly testified, in substance, that such an abusive and 
violent course was pursued toward them by the officers of the Manga 
Rêva up to the time of the mutiny, and that they were so stinted in 
food and water as to create a firm belief on their part that their con- 
tinuance on the voyage would resuit in their death or grave bodily 
harm, and that they made prior to the mutiny complaint of their griev- 
ances to the master of that vessel. 

[6] In connection with this testimony by the défendants and sundry 
other members of the crew, it is proper that you should bear in mind 
the two so-called logs kept by the défendants Joyce and Horsfall re- 
spectively, which purported to recount the occurrences on the Manga 
Rêva after leaving Philadelphia and until the mutiny. It is proper 
that I should state to you, as was stated to the counsel at the time they 
were oiïered, that thèse two small books were admitted in évidence 
only as against the two défendants who kept them as containing ad- 
missions on their part as to the condition of things on the Manga Rêva. 
While they are évidence only as against those who made the entries 
therein, still the court has no hésitation in charging you that if you fînd 
from ail the évidence in the case that they contain a full récital of the 
grievances or grounds of complaint of the défendants such grievances 
or grounds of complaint furnish no excuse or justification for the com- 
mission of the offenses charged in the fifth and ninth counts of the in- 
dictment. And so far as the testimony of Joyce and Horsfall is con- 
cerned it is for you to détermine how far it is affected or discredited, 
if at ail, by the entries made by them. The jury are at liberty to take 
into considération the demeanor and language of the défendants on 
the witness stand in connection with the évidence in the case as bear- 
ing on the question how far mère abusive language and rough handling 
would cause them to fear for their lives. It is hardly necessary to state 
that the foreign seamen on board the Manga Rêva were just as much, 
but no more, entitled to rights and protection under the law as the 
American seamen. No discrimination can be made by you between 
them on account of mère nationality. 

It is unnecessary to refer save incidentally to the évidence of Lee 
Wallace who testified to his participation in the mutiny, for the rea- 
son that his évidence was confined to a statement of the manner in 
which the captain and officers of the Manga Rêva were seized and dis- 
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posed of on that occasion ; there being no substantial conflict between 
Wallace and the défendants as to the points covered by his testimony. 

While it is the province o£ the court to deal with the law of the 
case, it is exclusively your province to pass upon the facts. It is your 
duty to consider the évidence in the case as a whole and not give un- 
due importance to minor points or portions of the évidence taken piece- 
meal. A criminal case involving much testimony and many facts 
should not be decided upon the probabihty or improbabiHty of any one 
point singled out of the évidence, but a proper décision requires due 
considération tO be given to ail the évidence, direct and circumstantial, 
in the case. You are the sole judges of the credibility of witnesses 
and of the weight to be given to their testimony, and the efïect of the 
évidence. And I again say to you that nothing I hâve said touching the 
évidence in this case, or inferences to be drawn therefrom, should in 
any manner affect your décision, excepting in so far as it mày com- 
mend itself to your judgment; you being the exclusive and uncon- 
trolled judges of the facts. 

The court has been requested to give you instructions on a number 
of points of law in the language employed by the counsel in the case. 
The charge of the court embraces in substance ail the propositions sug- 
gested by counsel in so far as those propositions are, in the opinion of 
the court, properly applicable to the case. 

[7]. Your verdict should represent the opinion of each member of 
your body, after an intelligent and conscientious comparison and con- 
sidération in the jury-room of the views of the' individual jurors. 
Your investigation of the évidence should be marked with due délib- 
ération, and your minds should remain open to conviction by argu- 
ments which commend themselves to your judgment. The very ob- 
ject of the jury System is to secure unanimity through comparison of 
the views and through arguments among the jurors themselves. If a 
large majority of the jurors after délibération in the jury-room differ 
in their conclusion with the minority, it is proper for those composing 
such minority, in view of the fact of such différence, to review the 
grounds of their own conclusions in order that, if possible, unanimity 
may be reached in accordance with the principles of law heretofore 
laid down. But no juror should acquiesce against his individual judg- 
ment in the conclusions reached by other jurors, whether constituting 
a majority or a minority of your whole body. For your verdict must 
represent the real opinion and judgment of each member of the jury. 
The guilt or innocence of the défendants, or of one or more of them, 
is to be determined by you as intelligent and conscientious men, upon 
the évidence adduced in this case and upon that alone. A grave and 
solemn responsibility rests upon you. No public clamor, no consid- 
ération of conséquences which may resuit f rom your verdict, either to 
the government or to the défendants should be permitted in any man- 
ner to influence your délibérations or control your verdict. 

If upon ail the évidence in the case you are not satisfied beyond a 
reasonable doubt of the guilt of the défendants, or any one or more of 
them, there should be a gênerai verdict of not guilty, but if upon ail 
the évidence in the case you are satisfied beyond a reasonable doubt 
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that the défendants, or one or more of them, are or is guilty in man- 
ner and form as charged in the said two counts, or either of them, you 
should return a verdict of guilty as to them or him on the said two 
counts or either of them as the évidence shall warrant. 
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(District Court, W. D. Washington, N. D. February 2, 1914.) 

No. 2622. 

Commerce (§ 27*) — Injuet to Sebvant — Kaileoad Constexjction — Employées' 

LlABILITY ACT. • 

Where plaintiff while engaged In the construction of a tunnel, to be 
used wlien completed by a railroad in interstate commerce, was injured 
by the alleged négligence o( a railroad company, plaintiff could not re- 
cover under the fédéral Employers' Llability Act (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), which only deals 
with the liabllity of the carrier engaged In interstate commerce for in- 
juries sustained by Its employés whlle engaged in such commerce, and 
does not apply to a railroad construction which has not yet become an in- 
strumentallty of commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.*] 

At Law. Action by L. F. Jackson against the Chicago, Milwaukee 
& St. Paul Railway Company. On demurrer to complaint. Sustained. 

Griffin & Palmer, of Seattle, Wash., for plaintiff. 
Geo. W. Korte, of Seattle, Wash., for défendant. 

The following authorities are cited in support of their respective 
contentions: Plaintiff: Zikos v. Ore. R. & Nav. Co. (C. C.) 179 Fed. 
893 ; Colasurdo v. Central R. R. of New Jersey (C. C.) 180 Fed. 832 ; 
Behrens v. 111. Cent. R. Co. (D. C.) 192 Fed. 581 ; Johnson v. Great 
Northern Ry., 178 Fed. 643, 102 C. C. A. 89; Darr v. Baltimore & O. 
R. Co. (D. C.) 197 Fed. 165 ; Northern Pac. Ry. Co. v. Maekl, 198 
Fed. 1, 117 C. C. A. 237; Thompson v. Columbia P. S. R. Co. (D. C.) 
205 Fed. 203 ; Horton v. Oregon, Wash. R. R. Nav. Co., 72 Wash. 
503, 130 Pac. 897; Second Emplovers' Liability Cases, 223 U. S. 1, 
48, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44. Défendant : 
Employers' Liability Cases, 207 U. S. 463, 498, 28 Sup. Ct. 141, 52 
L. Ed. 297; Pedersen v. Ry. Co., 229 U. S_ 146, 33 Sup. Ct. 648, 57 
L. Ed. 1125; St. Louis, S. & T. Co. v. Seale, 229 U. S. 156, 33 Sup. 
Ct. 651, 57 L. Ed. 1129; Mondou v. Ry., 223 U. S. 54, 32 Sup. Ct. 
169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Seaboard Ry. v. Duvall. 
224 U. S. 477, 32 Sup. Ct. 790, 56 L. Ed. 1171 ; Lamphere v. Ry., 196 
Fed. 336, 116 C. C. A. 156; Zacharv v. Ry., 156 N. C. 496, 72 S. E- 
858; Meese v. Nor. Pac. (D. C.) 206 Fed. 222; Johnson v. Ry., 196 
U. S. 33, 25 Sup. Ct. 158, 49 L. Ed. 363; The Daniel Bail, 10 Wall. 
557, 19 L. Ed. 999 ; Kidd v. Pearson, 128 U. S. 25, 9 Sup. Ct. 6, 32 
L. Ed. 346; Louisville Ry. v. Mississippi, 133 U. S. 587, 10 Sup. Ct. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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348, 33 L. Ed. 784; Norfolk Ry. v. Pa., 136 U. S. 114, 10 Sup. Ct. 
958, 34 L. Ed. 394; Peet v. Mills, 136 Pac. 685. Nov. 28, 1913; Straus 
V. Foxworth, 231 U. S. 162, 34 Sup. Ct. 42, 58 L. Ed. . 

NETERER, District Judge. This is an action commenced by the 
plaintiff against the défendant based upon the Employers' Liability Act 
of April 22, 1909, in which it is alleged, in substance, that the défend- 
ant maintains a System of railways in Washington, Montana, and other 
States, over which it carries interstate commerce, and : 

"That as a part of said System, sald défendant maintains a railroad track 
from Roclvdale In the state of Washington, to Horrick Spur in the state of 
Washington. That said portion of said track is maintaincd upon very steep 
grades, and around many sharp curves alons and througla a very mountain- 
ous eountry, and portions of said traclj are in a very great danger of being 
completely destroyed by slides of snovir, dirt, and rock. That by reason of 
said conditions and locations, said track is malntained at a very great ex- 
pense to said défendant, and at a great rlsk of the lives of the employas of 
said défendant, and the transportation of interstate commerce betwecn said 
Horrick Spur and said Bockdale is very uncertain, dangerous, slow, and ex- 
pensive, and at certain seasons of the year is greatly hampered, delayed, and 
interrupted, and sometimes absolutely impossible, because of the deep snow 
in said niountains. 

"For the purpose of avolding the dangers and delays to the transportation 
of interstate commerce, and escaping the heavy expense and great incon- 
venience of maintaining said track between the points above mentioned, and 
for the further purpose of facilitatlng and making certain and practical the 
transportation of interstate commerce over said Une, sald défendant con- 
demned and obtained a right of way on a more direct line between said Hor- 
rick Spur and said Kockdale, and undertook and commenced the construction 
of a tunnel Connecting its line of railroad at Roekdale with its line of rail- 
road near Horrick Spur, and through which, when completed, the interstate 
commerce, heretofore carried over the circuitous, dangerous, slow, hazardous, 
expensive, and mountainous track between said Roekdale and said Horrick 
Spur, will be routed and transported to the exclusion and in the place of 
the présent and unsatlsfactory road now maintained by said défendant be- 
tween said points. 

"That on or about the 2d day of November, 1913, the east end of said tun- 
nel had been advanced and driven about 400 yards into the mountain side ; 
in advancing and driving said tunnel said défendant employed certain men, 
commonly known as machine men, to drill holes into the rock for the pur- 
pose of iilling the same with powder, the explosion of which caused rock 
around said holes to be loosened and broken. Said défendant furnished said 
machine men for that purpose certain drill m;"; chines which weighed about 
200 pounds, and which rested and stood up three straight upright supports, 
and to which was connected a certain tube conducting compressed air. Near 
the center of said tunnel and along the floor of the same, there was laid a cer- 
tain narrow gauged two-railed car track, over which was transported cars con- 
taining rock and dirt removed from said tunnel. At interva's along said track 
were laid and maintained several switches and side tracks on which cars were 
placed while being loaded with rock and dirt. 

"That on said 2d day of November, 1913, plaintilï, L. F. Jackson, was in 
the employ of the défendant as a teanister, at the agreed wages of .$3.60 per 
day, and was engaged in driving the horse which pulled the cars filled with 
dirt and rock along the track out of said tunnel. That the method pro- 
vlded by said défendant of removing said cars was to attach several of them 
together, making a train, and hitch said horse to the front car of said train 
by means of a chain, which permitted the cars to be pulled ahead, but which 
rtid not assist the said horse in stopping said cars, iior were there any ap- 
pHances or equipment, either on said horse or cars, for the purpose of stop- 
ping said cars, it being unnecessary in the usual and ordlnary opération of 
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said train of loaded cars to stop the same untll the outer end of the tunnel 
was reacbed, where said cars were stopped by contact with other cars or an 
engine. Tliat about 6 p. m. on said date, said plaintifC, while returning to the 
head of said tunnel with a train of empty cars, informed and notifled certain 
drill men and machine men, who were at work about 150 yards from the 
head of said tunnel, and who had just removed their machine from the tracli 
to allow him to pass, that he would immediately return with a train of 
loaded cars, and directed them not to replace the machine upon said track, 
or to obstruet the same in any way until he had passed ont with his loaded 
train. PlaintifE proeeeded for about 75 yards to near the head of said tun- 
nel, where he obtained a train of loaded cars, and proeeeded to drive said 
horse along said track toward the outer end of said tunnel. That upon ap- 
proaching and within a few feet of the point where he had passed the said 
drill men and machine men mentioned, he, owing to the lack of sutflcient 
light, and because of the said track and the whole floor of said tunnel being 
covered with several Inches of muddy water, for the flrst time noticed and 
observed that the said drill men, contrary to request and direction, had re- 
pïaced the said drill machine upon the track, and the same obstructed and 
prevented the passage of the train of cars under his supervision, and made it 
necessary to stop said train immediately. That in order to stop said train, 
plaintifE stopped the horse pulling said train, descended from the car upon 
which he was riding, and, there being no brakes or other appliances fur- 
nlshed to stop said train, nor any means by which the horse could so do, 
plaintifE took hold of said car with his hands, and, bracing himself with his 
feet, was attemptlng to stop said train when his right foot was caught in a 
switch joint between the rail of the main track and the rail of one of the 
swltches heretofore mentioned, unobserved by him because of the same being 
entirely covered with muddy water. That by reason of plaintifC's right foot 
being so caught in said svritch, plaintifC's body was thrown violently for- 
ward, along and over said track, and the car wheels upon the left side of said 
car rolled over and upon his said right foot, and along his said leg, until said 
car wheel was near plaintiff's right knee, when said train stopped. 

"That because of said car wheel rolllng upon plaintiff's said ankle, foot, 
and leg, the flesh and muscles of the same were eut, bruised, torn, and lacer- 
ated, the tendons, ligaments, cartilage, were dislocated, sprained, crushed, 
bruised, and torn, made weak and sore. That said injuries caused this 
plaintifC great pain and suffering which he still expériences and endures, and 
wlll continue to expérience and endure for a long time to come. The in- 
juries to plaintiff's said foot and ankle, except the bruises and cuts, are per- 
manent, and will cause his said ankle to be weak and painful, and will in- 
terfère with plaintlJK's work and cause him to be lame for the remainder of 
his life. That by reason of said Injuries plaintifC has been to date, com- 
pelled to cease work for one month, and will not be able to return to work of 
any kind for about one month. To his damage in the sum of $216. That 
in addition to said spécial item of damage, plaintifC has sufCered damages 
in the sum of $10,000." 

The complaint f urther allèges that the injuries to plaintiff were caus- 
ed by the négligence and carelessness of the défendant, and not through 
any négligence of the plaintiff which contributed thereto, and that the 
injuries resulting to the plaintiff were sustained while — 

"the said défendant and ail of its agents and employés mentioned herein, In- 
cluding this plaintiff, were engaged in Interstate and foreign commerce in 
such a manner that their mutual connection with intrastate work was not 
separable and distinguishable from Interstate or foreign commerce. That 
the plaintifC is entitled to bring this action under the act of Congress of the 
United States regulatlng the liabillty of their employés of common carriers 
engaged in Interstate and foreign commerce." 

To this complaint the défendant has interposed a demurrer upon 
two grounds: (1) That said complaint does not state facts sufificient 
210 F.— 32 
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to constitute a cause of action ; (2) that the court has no jurisdiction 
of the subject-matter of the action, 

The question to be dètermined is : (1) Do the f oregoing f acts show 
that the plaintiff was injured by the défendant while it was engaged in 
commerce between any of the several states? (2) Was such injury 
sustained by the plaintiff while he was employed by the carrier in such 
commerce ? 

The demurrer to the complaint confesses ail facts properly pleaded. 
Any statement of a conclusion which is not supported by facts set 
forth in the complaint to sustain it, under the rule that a demurrer ad- 
mits only facts well pleaded, is to be disregarded. Straus v. Foxworth, 
231 U. S. 162, 34 Sup. Ct. 42, 58 L. Ed. . 

Stripped of the conclusions in the complaint, we hâve the fact that 
che défendant is engaged in constructing a "cut-off" on its line of road 
so as to shorten the route used by it now and eliminate some of the 
inconveniences, and possible expansé, in the opération of the line at the 
présent time. There is no statement that this line, upon which the 
work is being performed, is now used, but the complaint in paragraph 
3 says, "and through which, when completed, the interstate commerce 
* * * will be routed." The plaintiff was not himself engaged upon 
any interstate commerce, nor was he injured by any one connected 
with the opération of any of the agencies which actually transported 
interstate commerce. The building of this cut-off is a facility which 
is to be used by the défendant, when completed, as an engine or cars, 
or any other appliance under construction might be considered for 
use when completed. Can it be said that a person engaged in the build- 
ing of engines or cars, or any other f acilities to be used by a common 
carrier engaged in interstate commerce, comes within the provisions 
of the Employers' Liability Act ? The act deals only with the liability 
of a carrier engaged in interstate commerce for injuries sustained by its 
employés while engaged in such commerce. Second Employers' Lia- 
bility Cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. 
(N. S.) 44. The act is not "concerned with the construction of tracks, 
bridges, engines, or cars which hâve not as yet become instrumental- 
ities in such commerce, but only with the work of maintaining them 
in proper condition after they hâve become such instrumentalities, and 
du ring their use as such." Pedersen v. Del., Lack. & West. R. R., 
229 U. S. 146, 152, 33 Sup. Ct. 648, 57 L. Ed. 1125. The language 
of the complaint, "when completed, the interstate commerce * * * 
will be routed" through the tunnel, conclusively shows that it is not 
now so employed; hence the act cannot apply, and Suprême Court 
décisions supra are décisive. 

Tested by the requirements of the act, I do not think that the tun- 
nel was used as an appliance in transporting interstate commerce, nor 
was the plaintiff employed in such commerce. AU of the cases cited, 
I think, are in harmony with this conclusion. 

An order may be entered sustaining the demurrçr. 
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COVINGTON V. BBIGMAN. 

In re EAGLE PHARMACÎ. 

Pistrict Court, E. D. North Carolina. January SO, 1914.) 

No. 349. 

1. Bankeuptcy (§ 803*) — Voidablb Peepebences— Actions to Set Aside — 

Evidence. 

In an action by a trustée In bankruptcy to set aside as a fraudulent 
préférence a mortgage on a stock of goods, registered some time after 
its exécution, évidence held to show that tlie mortgagee at the time of 
such registration had reasonable cause to believe that the mortgagors 
were insolvent, and that the registration of the mortgage would elïect a 
préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; Dec. 
Dig. § 303.*] 

2. Bankruptcy (§ 166*) — Voidable Pbefekencbs— Knowledge and Intent 

OF Parties. 

Under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3445) as amended by Act Feb. 5, 1903, e. 487, I 13, 32 Stat. 
799, and Act June 25, 1910. e. 412, § 11, 36 Stat. 842 (U. S. Comp. St.' Supp. 
1911, p. 1506) which provides that if a bankrupt shall hâve made a trans- 
fer of anyof his property, and If at the time of the transfer, or of the 
recording or registering of the transaction, if by law recording or reg- 
istering Is required, and being withln four months before the filing of 
the pétition, the bankrupt be insolvent and the transfer then operate as 
a préférence, and the person recelvlng it shall then hâve reasonable cause 
to believe that the enforcement of such transfer would effect a préférence, 
it shall be voidable by the trustée, where a chattel mortgagee, at the 
time of registering the mortgage some time after its exécution, had rea- 
sonable cause to believe that the mortgagors were insolvent, and that 
the mortgage registered at that time would effect a préférence, it was not 
necessary that the mortgagors should hâve intended to give a préfér- 
ence, or, if they did so intend, that the mortgagee should hâve had rea- 
sonable cause to believe that such Intention existed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 
255-258; Dec. Dig. § 166.*] 
8. Bankrijptct (§ 166*) — Voidable Préférences— Necesbitt of Registra- 
tion op Mortgage. 

TJnder the registration laws of North Carolina, a chattel mortgage 
is required to be registered withln the meaning of such section of Bank- 
ruptcy Act, July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. St 1901, 
p. 3445), as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799, and 
Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (U. S. Comp. St. Supp. 1911, 
p. 1506). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec. Dig. § 166.*] 
4. Bankbtjptct (§ 166*) — Voidable Préférences— Knowledge and Intent op 
Parties. 

Under such section, where a chattel mortgagee, who registered his 
mortgage some time after its exécution, had reasonable cause to believe 
that the mortgagors were insolvent, and that the mortgage would then 
operate as a préférence, it was a voidable préférence, though at the 
time of its exécution it did not effect a préférence; as "then" in the 
statute refers to the date of registration. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§■ 250-253, 255- 
258 ; Dec. Dig. § 166.*] 

•For other cases see same topie & § number in Dec. à Am. Digs. 1907 to dste, & Rep'r Indexes 
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5. Bankeuptct (§ 168*) — Voidablb Peefeeekces— Disposmoif of Peoceeds 

OF Pbopeety Recoveeed. 

Where a transfer by a bankrupt Is found to be a voidable préférence, 
the trustée is entitled to recover the value of tlie property for administra- 
tion In accordance with the provisions of the bankruptcy lav^, though 
some of the bankrupt's debts were contracted subséquent to the transfer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Big. § 234; Dec. 
Dig. § 168.*] 

6. Chattel Mobtgages (§ 185*) — Validity as to Ceeditoes. 

Where, though a ehattel mortgage on a stock of goods contained no 
provision that the niortgagors were to remain in possession, sell the goods, 
and use' the proceeds, such was the understanding of the parties, and 
there was a taclt understanding that the mortgage would be withheld 
from record, it vs^as fraudulent as against credltors. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dig. §§ 367, 
369-371 ; Dec. Dig. § 185.*] 

In Equity. Bill by Leake S. Covington, trustée in bankruptcy of 
the Eagle Pharmacy, to set aside as a voidable préférence, a mortgage 
on a stock of merchandise, etc., executed to J. W. Brigman by the 
bankrupts. Decree for plaintifï. 

Cartsler & Cansler, of Charlotte, N. C, for plaintifï. 
John P. Cameron, of Rockingham, N. C, and H. F, Seawell, of 
Carthage, N. C, for défendant. 

CONNOR, District Judge. [1] On January 16, 1911, défendant 
sold to his son, Orlando Brigman, and B. T. Dawson, a stock of drugs 
and fixtures, including a soda water fountain, located in a storehouse, 
the property of his wife, in the town of Rockingham, N. C. He had, 
for some time prior thereto, been carrying on the pharmacy and drug 
business, under the name and style of the Eagle Pharmacy. The stock, 
fixtures, and fountain constituted the only assets of said business, sub- 
ject to an indebtedness of about $2,700. An inventory of said stock, 
fixtures, and fountain, taken a short time prior to said date, showed 
its cost price to be, approximately, $6,300. The actual cash value of 
the stock was estimated by B. T. Dawson to be about $2,000, and fix- 
tures, including the soda fountain, about $1,300. The opération of the 
business had not been profitable. Dawson was, at the time of the 
sale, and had been for some eight months prior thereto, employed by 
défendant as clerk. The sale was made for the sum of $3,500, pay- 
able in 12 quarterly installments of $300 each (the last being $200), 
for which amounts the purchasers executed their notes, payable to de- 
fendant. For the purpose of securing the payment of said notes, said 
purchasers, trading as the Eagle Pharmacy, executed to défendant a 
mortgage on said stock and fixtures, bearing date January 16, 1911. 
Said mortgage was deposited by défendant in the bank, without regis- 
tration. 

On August 3, 1911, upon the advice of his attorney, who was the 
attesting witness thereto, and after default in the payment of two of 
the notes at maturity, défendant caused his mortgage to be probated 
and recorded in the office of the register of deeds for Richmond coun- 
ty. Pursuant to an understanding with défendant, the purchasers took 

•For other cases see same topic & § kumbbb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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immédiate possession of the stock of goods, rented tlue storehouse f rom 
defendant's wife, at a monthly rental of $50 and continued the busi- 
ness, in the name of the Eagle Pharmacy — selling the goods and mak- 
ing purchases of other goods intermingled with the original stock in 
the usual course pursued by a retail drug store. 

On November 25, 1911, défendant instituted an action, in the state 
court, against the said purchasers and mortgagors, on the notes then 
due, and for the f oreclosure of Scdd mortgage. He took possession of 
the stock of drugs then on hand, fixtures, and soda fountain. At the 
date of the sale of said stock, January 16, 1911, neither said Orlando 
Brigman nor T. B. Dawson owned any property other than the stock 
purchased f rom défendant. Their financial condition was well known 
to défendant. They paid, on account of the notes, prior to November 
25, 1911, $700, and, pursuant to an understanding had with défend- 
ant, at the time of making the purchase, drew from the proceeds of 
sales of goods each, $100 a month, and discharged approximately ail 
of the indebtedness of $2,700 assumed by them. They made purchases 
of goods approximating $7,000, and were indebted on account thereof , 
November 25, 1911, in the sum of about $2,800. At the date of the 
registration of the mortgage, August 3, 1911, the Eagle Pharmacy was 
insolvent. An examination of the claims filed indicates that a con- 
sidérable portion of their indebtedness is for purchases made subsé- 
quent to August 3, 1911. Défendant says that the reason which in- 
duced him to hâve the mortgage registered was that they had not paid 
him the notes f alling due in July and August, and that they were not 
giving proper attention to the business ; that after he told his attor- 
ney that the mortgage was not registered, he became uneasy — thought 
it would hâve been better if he had registered it instead of leaving it 
in the bank — his attorney told him that he "had better hâve it regis- 
tered." He did not give his reasons for so advising him. He thought, 
after he got the mortgage on the record, he would come in ahead of 
the gênerai creditors — that was the reason he put it on record. He 
says that he had no intention of hindering and delaying other creditors 
when he put the mortgage on record. Dawson testifies that, at the 
time of making the sale, défendant said to him — 

"tbere was no need to mention how we bought the property. There was no ■ 
need for anybody to know anytbing about it." 

Orlando Brigman did not testify in this cause. The appraisers ap- 
pointed, in the proceeding in bankruptcy, assessed the goods on hand, 
at the date of the adjudication, at $2,731.70, of which $394.85 were 
purchased subséquent to January 16, and prior to August 3, 1911, and 
$864.14, between August 3, and December 2, 1911. They assess the 
soda fountain at $837.50, and the show cases at $517.50. There was, 
at the date of the sale, a valid lien on the soda fountain, for $217, 
which was due and unpaid at the date the défendant took possession 
of the property. Dawson testifies that the value of the goods and 
fixtures on hand August 3, 1911, was about $4,000, and the debts about 
$6,000. They inventoried more than that amount. 

un June 28, 1911, Dawson made a statement to J. W. Cole, repré- 
sentative of Bradstreet, that the firm owned "merchandise at cost, and 
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fixtures, $6,000," notes and accounts $800; that their indebtedness 
amounted to $1,500, and that there were no notes, liens, or raortgages 
outstanding upon the stock and fixtures; that the sales, during the 
year, amounted to $12,000. Dawson knew that said statement was 
made as a basis of crédit and was untrue. This statement was issued 
by Bradstreet & Co. to their subscribers. John M. Scott & Co., one 
of the petitioning creditors herein, took said statement f rom Bradstreet 
& Co. None of the creditors knew of the existence of the mortgage 
until after November 25, 1911. 

On December 2, 1911, a pétition was filed by certain creditors of 
Brigman and Dawson, trading as the Eagle Pharmacy, in the District 
Court of the United States for the Eastern District of North Caro- 
lina, praying that said firm be adjudged involuntary bankrupts, and 
on February 8, 1912, upon proceedings had therein, said parties were 
adjudged bankrupts, and on February 20, 1912, plaintiff, Leake S. Cov- 
ington, was duly elected and quaHfied as trustée of said bankrupts. 
Pursuant to an order made in said proceeding, plaintiff took the said 
stock and fixtures into his possession, and thereafter sold the same, f ree 
of incumbrances, for the sum of $3,0(X), and holds the proceeds subject 
to the orders of the court. On July 6, 1912, the plaintiff filed this bill, 
praying that the said mortgage be declared invalid as against himself 
as trustée. The cause was, upon the maturity of the pleadings, brought 
to a hearing, etc. 

Plaintiff attacks the mortgage of January 16, 1911, registered Au- 
gust 3, 1911, for that: First. It is a voidable préférence under the 
provisions of section 60b of the Bankrupt Act of 1898, as amended in 
1903 and 1910. Second. That it is fraudulent and void as against 
creditors under the statute in force in this state. Révisai 1905, § 960. 

[2] The terms of the mortgage do not include purchases made sub- 
séquent to the date of its exécution. It is therefore manifest that, 
quoad the portion of the stock on hand, at the institution of the pro- 
ceeding in bankruptcy, December 2, 1911, purchased subséquent to Jan- 
uary 16, 1911, the plaintiff is entitled to recover. The value of such 
portion is assessed by the appraisers at $1,258.99. The solution of the 
question in regard to the remaining portion is dépendent primarily 
' upon the construction of section 60b of the Bankrupt Act, as amended 
by the Acts of 1903 and 1910. It is manifest that, at the date of regis- 
tering the mortgage, the debtors being insolvent, a préférence was 
given défendant, and upon proceedings began within four months 
thereafter they were properly adjudicated involuntary bankrupts. 
Whether the mortgage is a voidable préférence at the suit of the trus- 
tée is dépendent upon whether défendant, at the date of its registration, 
had reasonable cause to believe that the mortgagors were insolvent, and 
that the mortgage registered, at that time, would effect a préférence 
within the définition of that term as used in the Bankrupt Act. It will 
be well to keep in mind the fact that, since the amendment of 1903 to 
section 60b, it is not necessary to allège or show, either that the debtor, 
in making the transfer or executing the mortgage which opérâtes as a 
préférence, intended to make a préférence, or, if in fact he had such 
intention, that the créditer receiving such préférence had reasonable 
cause to believe that such intention existed. Meeting and making 
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provision against the effect of the décisions of the Suprême Court, 
which, in the opinion of Congress, rendered the act, in its original 
form, ineffective to remedy the evils which it was intended to eiim- 
inate, in regard to liens withheld from registration, the amendaient of 
1903 and 1910 were adopted and incorporated into section 60b, which 
deals with voidable préférences, and provides that : 

"If a bankrupt shall liave • * * niade a transfer of any of bis prop- 
erty and if, at the time of the transfer, * * * or, of tlie recording or 
registering of the transaction, if, by law recording or registering thereof, is 
required, and being within four months before the filing of the pétition in 
bankruptcy, * * * the bankrupt be insolvent and the * * * trans- 
fer then operate as a préférence, and the person receiving it, or to be bene- 
fited thereby * * * shall then hâve reasonable cause to believe that the 
enforcement of such ♦ * * transfer would efject a préférence, it shall be 
voidable by the trustée and he may recover the property or its value from 
such person." Collier, Bankruptcy (9th Ed.) 784. 

There would seem to be but little room for construction of this lan- 
guage. It is quite clear, especially in the light of the judicial construc- 
tion of the language used in the statute prior to the adoption of the 
amendments and the évident purpose of the Congress in making them. 

[âj That the mortgage, with which we are dealing, in the light of 
our registration laws, cornes within the language of the statute is clear. 
As said by Judge Hook, in Bank v. Connett, 142 Fed. 33, 73 C. C. A. 
219, 5 L. R. A. (N. S.) 148, 15 Am. Bankr. Rep. 662: 

"To be sure an unregistered mortgage is not pronounced void absolutely 
and under ail circumstances, but it is 'required to be recorded' in the sensé 
in which that phrase is customarily used, and the language of requirement is 
similar to that employed in the registry law of most of the states." 

Two of the éléments entering into a voidable préférence — insolvency 
of the debtor, at the time of registration, and registration within four 
months before the filing of the pétition in bankruptcy — are shown 
either by uncontradicted évidence or by the record. The only question 
open to discussion is whether défendant had reasonable cause to believe 
then — that is, at the date of registration — that the enforcement of his 
mortgage would effect a préférence. The state of his mind, in that 
respect, must be ascertained from an examination of his own évidence 
and the surrounding conditions and circumstances. The circumstances 
attending the sale and exécution of the mortgage — the fact that the 
business had not been successful, the relation which the accumulated 
indebtedness bore to the value of the property sold, the agreement by 
the purchasers to pay $300 quarterly, the agreement that, in addition 
to the rent of $50 a month, the partners were to withhold each, $100 
per month, for their personal use, the assumption of $2,700 indebted- 
ness then due, the absence of any outside resources upon which they 
could draw to meet such a large draft on the business — ^^were well cal- 
culated to create a belief in the mind of any reasonably intelligent man 
that the venture would soon be wrecked. He must hâve known that 
they would be compelled to replenish the stock by making purchases 
on crédit. This is emphasized by the uncontradicted testimony of 
Dawson that, when the sale was made, défendant said to him and his 
son, the other purchaser, "that there would be no use telling people 
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about it — no use in mentioning the transaction, but just go on with the 
business." 

The mortgage was kept off the record, and the business was contin- 
ued under the same name and style, the assumed indebtedness of $2,- 
700, and the rent, was paid, $700 of the purchase money paid before 
the mortgage was recorded, and each partner drew out $100 a month. 
The défendant lived in the same town with the purchasers, and "oc- 
casionally came in," etc.; one of them had been his clerk, the other 
was his son. Tvvo notes were overdue when défendant consulted his 
attorney and, upon his advice, caused his mortgage to be probated upon 
the oath and examination of his attorney and recorded. Conceding 
that there was no express agreement between the parties at the date of 
its exécution that the mortgage was not to be recorded, the fact is that 
it was not registered until more than six months after its exécution. 
That he registered it "because he believed that he would get a lien on 
the property then"; they (mortgagors) "didn't come up, and I talked 
with Mr. Cameron [his attorney], and I went and had it recorded. 
* * * After he told me, I was uneasy. I thought it would hâve 
been better, maybe, if I had had it registered instead of leaving it in 
the bank." 

To the question, "You thought after you got that paper on record 
you would come in ahead of the gênerai creditors?" He answered, 
"Yes." He says that he had no intention to hinder or delay the other 
creditors when he put the mortgage on record. There is abundant évi- 
dence, coming from défendant, that, although an illiterate man, he had 
previously, acting for his wife, engaged in a number of transactions 
in which he had taken mortgages and had them recorded. The infer- 
ence is irrésistible that he knew that the law required its registration 
to make it effectuai against the creditors of the mortgagors. 

[4] A careful considération of the évidence, heard by me orally, to- 
gether with the demeanor of défendant as a witness, compels me to 
reach the conclusion that he knew, or certainly had reasonable cause 
to believe, on August 3, 1911, that the mortgagors owed debts, includ- 
ing his own, in excess of their assets. As he said, he was "uneasy" 
about his mortgage after talking with his attorney; he thought that, 
by its registration, "he would come in ahead of the gênerai creditors." 
It is argued for défendant that knowledge of the fact that the enforce- 
ment of the mortgage would effect a préférence relates to the date of 
its exécution, and not its registration. From this postulate, it is fur- 
ther argued that, on January 16, 1911, the purchasers did not owe any 
debts other than the purchase money, and therefore the mortgage could 
not effect a préférence. The difficulty encountered by défendant is that 
the word "then," found in the statute, manifestly refers to the date 
of registration. If the mortgage is required to be registered and the 
mortgagor be insolvent, and then operate, that is, at the date of its reg- 
istration, as a préférence and if the party benefited thereby then, that 
is, at the time of its registration, hâve reasonable cause to believe, etc., 
it is a voidable préférence. This was so held in Bank v. Connett, 142 
Fed. 33, 73 C. C. A. 219, 5 L. R. A. (N. S.) 148, 15 Am. Bankr.- Rep. 
662. Tlrere the question is clearly presented and decided. The mort- 
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gagor was insolvent at the date of the transaction, but the créditer had 
no knowledge, or reasonable cause to believe, that such was his condi- 
tion. At the date of the registration of the mortgage, he was likewise 
insolvent, and his condition was then known to the mortgagee; this 
was within four months prior to the pétition in bankruptcy. Judge 
Hook says: 

"The préférence arose when the mortgages were recorded, and not as of 
the date they were given. In other words, the amendment of 1903 was in- 
tended to remedy the evil resulting from secret Instruments of transfer of 
the banUrupt's property, the withholding of them from record until ghortly 
before the institution of bankruptcy proceedings, and the then assertion of 
them as of the prior date of their exécution and delivery. And this was ac- 
complished by making the rlghts of a creditor, thus favored, determinable 
by the conditions existing when he caused the transfer to him to be recorded 
as required by the state law, rather than by those existing at the time he 
secured it." 

The learned judge states a condition, existing in that case, which ac- 
curately describes the conditions in the instant case. 

"ïhe mortgages of the banl;;, required by law to be recorded, having been 
recorded within four months of the filing of the pétition in bankruptcy, and 
at a time when the mortgagor was insolvent, the effect thereof being to enable 
the bank to obtain a greater percentage of its clalms than other credltors 
of the same class, a préférence arose under section 60a. Was it voidable 
under section 60b? In other words, did the bank hâve reasonable cause to 
believe that it was intended thereby to glve a préférence? The bank knew 
that the mortgagor was insolvent, and that a préférence was in fact then 
created, but, in a strict sensé, it cannot be sald that it had reasonable cause 
to believe that one was intended. While the situation is somewhat anom- 
alous, vi^e believe that it was within the spirit of the amended act, and that 
the voidable élément is established by the knowledge of the bank when its 
mortgages were recorded that the mortgagor was insolvent and contemplated 
a disposition of his property." 

The same view is adopted by Judge Cochran in Ogden v. Reddish 
(D. C.) 200 Fed. 977. After defining a voidable préférence under sec- 
tion 60b, as amended, he says : 

"Thèse three things must hâve existed at either of two particular times, 
to wit: Either at the time of making the mortgage, or at the time of its re- 
cording." 

Thèse décisions commend themselves to the judgment as being cor- 
rect interprétations of the présent provisions of section 60b. They are 
in accordance with a natural and reasonable construction of the lan- 
guage of the section, and are sustained by the history of the statute and 
its amendment to meet conditions presented by the décisions of the 
court. . 

[5] The fact is stressed in the argument that a large portion of the 
debts due the petitioning creditors were contractée subséquent to the 
registration of the mortgage. An examination of the proofs of debts, 
aggregat'ing some $2,800, discloses that a portion of the indebtedness of 
the bankrupts was contracted prior to August 3, 1911, and the bank- 
rupts were, by the withholding of the mortgage from registration by 
défendant, permitted to, and did in fact, hold themselves out and obtain 
crédit as being solvent and their property free from liens or incum- 
brances. The evil which Congress intended to prevent is f ound in this 
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case. Without discussing the question as to the rights of creditors, 
whose debts were contracted after the registration of the mortgage, it 
is sufficient to say that the trustée represents ail of the creditors and 
recovers for their benefît. The question upon which this décision goes 
Goes not involve the validity of defendant's debt, or the intent with 
which the mortgage was executed by the bankrupts, or accepted or re- 
corded by défendant. The rights of the trustée are controlled by the 
establishment of the essential facts, prescribed by the statute, consti- 
tuting a voidable préférence. As they are found in the record, the re- 
suit follows that the mortgage créâtes a voidable préférence, and the 
plaintifï trustée is entitled to recover the value of the property, or, up- 
on the facts appearing, to retain the proceeds in his hands and admin- 
ister them in accordance with the provisions of the Bankrupt Law. 

[6] This conclusion renders it unnecessary to consider the other 
contention made by plaintiff that the mortgage is fraudulent and void, 
under the construction of section 960 of the Révisai, by our state courts. 
In respect to the stock of drugs, it would be difficult to distinguish the 
case from Cheatham v. Hawkins, 76 N. C. 335, and other cases found 
in the North Carolina Reports. It is true that there is no provision in 
the mortgage that the mortgagors are to remain in possession and con- 
tinue to sell the goods and use the proceeds ; it is manifest that such 
was the understanding, between the parties, at the time the mortgage 
.was executed, and it is uniformly held that such understanding bas the 
same invalidating effect as if it was inserted in the instrument. The 
efïect upon the parties and upon creditors is the same in either case. 
Mitchell V. Mitchell (D. C. N. G.) 147 Fed. 280, in which Judge Pur- 
nell says : 

"Except for slnlster purposes It Is difficult to Imagine why a party, holding 
a mortgage on a stock of merchandise, when the statute provides for Its reg- 
istration, should wlsh to secrète the mortgage, carry it in his poeliet, instead 
of puttlng it on record, thus glving notice to the commercial world of the 
financial condition of the mortgagor. The well-earned character of the state 
of North Carolina and of its native population for honesty, favorlng a square 
deal, is In keeping with the law as declded in Cheatham v. Ilawliius, 76 N. C. 
335," etc. 

In re Duggan, 183 Fed. 405, 106 C. C. A. 51 (C. C. A. Sth Cir.), it is 

held that : 

"A chattel mortgage given by a bankrupt on bis stock of merchandise, and 
withheld from record for several months by the mortgagor, under a tacit 
agreenient to do so because of the effect which the record would hâve on 
the moitgagor's crédit, is fraudulent and void, both as to prior and subsé- 
quent creditors." 

■ Judge Shelby, after citing decided cases, concludes : 

"When the mortgage is declared void, the trustée holds the mortgaged prop- 
erty unincumbered by the mortgage, and It is subject to pro rata distribution 
Just as auy other property of the bankrupt" Bank v. Shackelford, 208 Fed. 
677, 125 0. C. A. 575. 

In Hafner v. Irwin, 23 N. C. 496, cited in Blennerhassett v. Sher- 
man, 105 U. S. 100, 26 L. Ed. 1080, it is said: 

"There was évidence tendlng to show that it was a condition of this in- 
strument, and as uuderstood betweeu the parties thereto, that it shouiU not 
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be reglstered nor put In use, but kept a secret from the world untll after the 
20th February, ensulng, etc. » * * We feel ourselves Justifled in holding 
that, when secrecy Is a part of the considération o£ such securities, the se- 
curltles are contaminated thereby, and ought not to be regarded as given 
bona fide." 

Such is the law as held by ail courts ; ît is most salutary in its ef- 
fect upon commercial crédit, and promûtes honest, f air dealing, and the 
protection of unsecured creditors, who extend crédit to persons under 
the impression that their property is unincumbered. While it is ar- 
gued hère that there is no sufficient évidence to show an agreement to 
withhold the mprtgage from the record, it must be conceded that there 
is much in the évidence and the conduct of the parties to sustain the 
inf erence that there was at least "a tacit understanding" to that effect. 
It requires no strained construction of the uncontroverted évidence to 
reach the conclusion that the purchasers of the stock could not hâve 
conducted the business without purchasing goods on crédit, and that 
with this mortgage on the record they would hâve been unable to do 
so — no reasonably prudent merchant would hâve extended them crédit 
— and ail of this was well known to défendant. I hâve not considered 
the matters referred to in the amended answer. The défendant is not 
in a position, in this action, to raise the questions suggested by the 
averments therein. The sole question which can be litigated between 
plaintiff trustée and défendant is the validity of the mortgage of Jan- 
uary 16, 1911, as against the rights of creditors represented by him as 
trustée. 

A decree will be drawn declaring that, for the reasons stated herein, 
plaintiff is entitled to retain the proceeds of the property sold by him 
pursuant to the order heretofore made in the proceeding in bankruptcy, 
and to administer same in accordance with the provisions of the Bank- 
ruptcy Act The plaintifï will recover his cost, etc. 



McWEENY V. STANDARD BOILER & PLATE CO. 

(District Court, N. D. Ohlo, E. D. January 15, 1914.) 

No. 8,611. 

1. Mastkr awd Seevant (§ 87%, New, vol. 16 Key-No. Séries) — Injuries to 

SEKVANT — 'WoHKMEN'a COMPENSATION AcT — "WlLLFTJL ACT." 

The words "willful act," as used in Workmen's Compensation Act (102 
Ohio Laws, p. 528) § 21 — 2, providing that the act should not prevent a 
recovery at law for injuries sustained by an employé from the willful act 
of the employer or his officers or agents, etc., Is not limited to an act done 
liiteiitlonally with a purpose to inflict injury, but include acts which are 
not niere négligence, but which évince an utter disregard of conséquences 
80 as to Infllct the Injury complalned of. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
74G8-7481, 7835, 7836.] 

a. Masteb and Seevani (§ 87%, New, vol. 16 Key-No. Séries) — Injubies to 
Servant — Statute — Safeguabds — Failxibe to Pbovide — Wobkmen's Com- 
pensation Act. 

Gen. Code Ohio, § 12593, provides that whoever, employlng or dlrectlng 
another to do or perform labor tu erecting auy structure, negligeutly or 
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knowingly furnlshes unsultable or improper scaffolding, hoists, etc., whleh 
shall not give proper protection to life or llmb of the employé sliall be 
fined, etc. Held, that where défendant, in erecting an iron Chemical stor- 
age tank compelled tbe use of a derrick, knowing that the mast was lean- 
Ing some two feet from perpendicular and that one of the guy Unes was 
weak, and by reason of thèse defects the scaffolding and derrick collapsed, 
causlng injury to plaintiff employed thereon, such injury resulted from 
failure of the master to comply with a statute for the protection of the 
safety of employés within Workmen's Compensation Act (102 Ohio Laws, 
p. 528) § 21 — 2, providing that compliance with the act should not be a 
défense to an -action for injuries to an employé resulting from the eniploy- 
er's failure to comply with a statute for the protection of the life or safety 
of the employés. 

3. Damages (§ 132*) — Excessiveness — Personal Injuby. 

Plaintiff, while employed by défendant In the construction of a chemlcal 
tank, was injured by the fall of a derrick and certain scaffolding. It ap- 
peared that he would be a cripple for Ufe, and in order to do any sort of 
manual labor It would be necessary for him to wear a steel brace on his 
leg as long as he lived, and he would suffer pain continuously during tbe 
remainder of his life. Heïd, that a verdict awardlng plaintiff $14,000 was 
not so excessive as to indicate préjudice or passion. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-385, 396 ; 
Dec. Dig. § 132.*] 

At Law. Action by John J. McWeeny against the Standard Boiler 
& Plate Company. A verdict was returned in favor of plaintifï, and 
défendant moves for a new trial. Denied. 

Harry F. Payer and R. B. Newcomb, both of Cleveland, Ohio, for 
plaintiff. 

Fillius & FilHus, of Warren, Ohio, for défendant. 

DAY, District Judge. This case was tried to a jury, and the jury 
returned a verdict in favor of the plaintiff in the sum of $14,000. 

A motion for a new trial has been filed by the défendant. 

At the trial and in the pétition the plaintiff claimed that, although 
the défendant company had complied with the provisions of the Ohio 
Workmen's Compensation Act, nevertheless it was liable to respond 
in damages to the plaintiff' : First, because its foreman, one Fisher, 
was guilty of a willful act in ordering the plaintiff to work about a 
derrick and scaffolding; and, secondly, because the défendant violated 
the provisions of section 12593 of the Ohio General Code. 

The plaintiff and other employés of the défendant company together 
with a man named Fisher, the foreman, having charge of the work, 
were engaged in erecting a large sheet-iron tank to be used for the 
storage of chemicals. This tank was composed of large iron plates 
which were lifted in position by means of a derrick and boom erected 
upon a scaffolding placed within this large métal tank. Shortly before 
the accident occurred, the attention of Fisher, the foreman, was sev- 
eral times directed to the fact that the mast of the derrick was leaning 
two feet, that one of the guy lines was weak, and several of the men 
said to him that the mast should be straightened and the guy lines 
should be tightened and replaced. Fisher refused to do this, and, not- 
withstanding the fact that his attention was called to the defects in 

*For other cases see same topic & § numbee in Dec. & A-^x. Digs. 1907 to date, & Rep'r Indexes 
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this derrick several times and that a strain of a ton load was being 
placed upon the guy Unes and the derrick, the foreman with an oath 
directed McWeeny and the other men to proceed with the lifting of . 
the heavy iron plate. They did so, and while engaged in this work 
the scafïolding and derrick coUapsed, injuring McWeeny and several 
other of the men. 

The évidence tends to show that the foreman at the time of this un- 
fortunate occurrence was himself in a place which was of no danger 
to him. 

[1] Section 20 — 1 of the Workmen's Compensation Act (102 Ohio 
Laws, p. 528) provides : 

"Any employer vvho employs flve or more workmen or operatives regularly 
in the same business, or in or about the same establishment who shall pay 
into the state Insurance fund the premiums provided by this act, shall not be 
liable to respond in damages at common law or by statute, save as herein- 
after provided, for injuries or death of any such employé, wherever occurring, 
during the period covered by such premiums, provided the injured employé 
bas remained In his service with notice that his employer bas paid into the 
state Insurance fund the premiums provided by this act; the continuation 
in the service of such employer with such notice, shall be deemed a walver 
by the employé of his right of action as aforesaid." 

Section 21 — 2 provides : 

"But where a Personal injury is suffered by an employé, or when death 
results to an employé from personal injuries while in the employ of an em- 
ployer in the course of employaient, and such employer bas paid into the 
state Insurance fund the premium provided for in this act, and in case such 
injury has arisen from the willful act of such employer or any of such em- 
ployer's offlcers or agents or from the failure of such employer, or any of 
such employer's offlcers or agents, to comply with any municipal ordinance 
or lawful order of any duly authorized officer, or any statute for the protec- 
tion of the life or safety of employés, then in such event, nothing in this act 
contained shall afÊect the civil liability of such employer, but such injured 
employé, or his légal représentative in case death results from the injury, 
may, at his option, either claim compensation under this act or Institute pro- 
ceedings in the courts for his damage on account of such injury, and such 
employer shall not be liable for any injury to any employé, or to his légal 
représentative in case death results, except as provided in this act." 

From an examination of thèse sections it is apparent that, where 
an employer has complied with the provisions of this act in paying the 
premiums into the fund and in posting the necessary notices, the em- 
ployé in case of injury, or his représentative in case of death, cannot 
recover for négligence or the want of ordinary care; but if the injury 
results from a willful act, or from the violation of a statute or ordi- 
nance or order of any duly authorized officer,. which statute, ordinance, 
or order was enacted for the protection of the life or safety of the 
employé, then in such event the employé can either take the benefîts 
provided under this act or sue in court to recover. 

The défendant contends that the willful act in contemplation of this 
statute must hâve been an act donc intentionally with a purpose to 
inflict injury. The court charged at the trial, in part : 

"To constitute a willful act in this ease, you must ûnd that the action of 
Fisher was such an action as to évince an utter disregard of conséquences 
so as to inflict the injuries complained of. In other words, the négligent ac- 
tion was such recklessness reaching in degree to utter disregard of conse- 
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quenees which mlght probably follow. If the action of Flsher In orderlng 
McWeeny to work on tbls scaffold and in connection with this derriclt was 
done under such clrcumstances as to évince an utter disregard for the safety 
of McWeeny and the other employés worldng there in connection with hlm, 
then that action was a willful act" 

It must be borne in mind that the Workmen's Compensation Act, 
although it had in view the estabHshment of an insurance fund, was 
passed primarily to protect the life and limb of the employé. Soon 
after this act was passed, constitutional objections were raised to it, 
and in the case of State ex rel. Yaple v. Creamer, 85 Ohio St. 349, 97 
N. E. 602, 39 h. R. A. (N. S.) 694, the Suprême Court of Ohioin pass- 
ing upon the constitutionality of the act, had occasion to consider sec- 
tion 21 — 2. Several times the meaning of this section was referred 
to by the Suprême Court. At page 393 of 85 Ohio St., page 605 of 
97 N. E. (39 L. R. A. [N. S.] 694), the court said: 

"Tf the parties are operating under the act, the employé contributes to an 
Insurance fund for the benefit of himself or his heirs, and, in case he is in- 
jured or kllled, he or they will receive the benefit even thongh his injury or 
death vifas caused by his own négligent or wrongful act, not willful. And 
that Is not ail. Under section 21 — 2 if the parties are operating under the 
act and the employé is injnred or kllled, and the Injury arose from the will- 
ful act of his employer, his ofRcer or agent, or from fallure of the employer 
or agent to compiy with légal requirements, as to safety of employés, then 
the injured employé or his légal représentative has his option to clalm under 
the net or sue In court for damages. 

"Therefore the only right of action which this statute removes from the 
employé is the right to sue for mère négligence (which is not willful or stat- 
utory) of his employer, and it is wlthin common knowledge that this has 
become in actual practlce a most unsubstantial tbing. It is conceded by coun- 
sel that the particulars named in section 21 — 2 are such as form the basis for 
a large portion of clalms for Personal Injuries." 

And again at page 400 of 85 Ohio St., page 607 of 97 N. E. (39 L. 
R. A. [N. S.] 694), the court says: 

"So that the only thing withdrawn by tl:ls law, and to which withdrawal 
he (the employé) consents by his voluntary élection to operate under the law, 
is his right of action for mère négligence, and in place of it he receives the 
substantial protections and privilèges under the state Insurance fund." 

Again speaking of the rights of the employé, the court says at page 
404 of 85 Ohio St., page 608 of 97 N. E. (39 L. R. A. [N. S.] 694) : 

"Bi't he is not confined to that method of proceeding. If he clalms that 
the InKry was caused by the willful act of the employer or officer or agent 
or from fallure to compiy with légal requirements as to safety of employés, 
etc., he may walve his elaim under the act and sue in court for his damages. 
But in his pétition In such case he could not claim damages for mère négli- 
gence, he havlng elected to waive that cause of action, having elected, as it 
were, to asssume the risk of his employer's mcre neglect in return for the 
beneflts and protection to himself and his helrs afforded by the terms of 
the act." 

It seems quite plain, from reading this interesting and instructive 
opinion, that the Suprême Court regarded the words "willful act" to 
mean willful négligence. 

The Ohio statute contains no définition of willful act, but New Jer- 
sey in its Workingmen's Compensation Act (P. L. 1911, p. 134) has de- 
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fined the term "willful négligence." See Bradbury's Workingmen's 
Compensation Act, p. 339, § 3 : 

"23. What constitutes willful négligence : For the purposes of this act will- 
lul négligence shall consist of (1) the deliberate act or deliberate failure to 
act, or (2) such eonduet as évidences reckless Indifférence to injury, or (3) 
intoxication operating as approximate cause of injury." 

Bearing in mind the attitude of the Suprême Court on the term "will- 
ful act," and realizing that this législation is primarily for the safe- 
guarding of the employé, the définition given in the charge of the court 
of willful act construing it to mean willful négligence is supported by 
many of the décisions of the state courts. Without discussing thèse 
décisions in détail, the following cases f orm a sound basis for the défi- 
nition given in the court's charge : Cook v. Big Muddy Mining Co., 
249 m. 41, 94 N. E. 90: Bolin, Adm'r, v. Railway Co., 108 Wis. 333, 
84 N. W. 446, 81 Am. St. Rep. 911 ; Conchin v. El Paso & S. W. Ry. 
Co., 13 Ariz. 259, 108 Pac. 260, 28 L. R. A. (N. S.) 88; Louisville, 
New Albany & Chicago Ry. Co. v. Bryan, 107 Ind. 51, 7 N. E. 807; 
Parker, Adm'r, v. Penna. Ce, 134 Ind. 673, 34 N. E. 504, 23 L. R. A. 
552 ; Thompson on Négligence, § 20 ; Geddings v. Atlantic Coast Line 
R. Co., 91 S. C. 477, 75 S. E. 284; Odin Coal Co. v. Denman, 185 111. 
413, 57 N. E. 192, 76 Am. St. Rep. 45 ; Bessemer Coal, Iron & Land 
Co. V. Jennie Doak, 152 Ala. 166, 44 South. 627, 12 L. R. A. (N. S.) 
389; Roberts, Johnson & Rand Shoe Co. v. Dower (C. C. A.) 208 
Fed. 270. 

If the contention urged by défendant that a willful act had to be an 
act coupled with an intention to injure the employé were the correct 
construction of those terms of the statute, then the employers of la- 
borers, so long as they themselves or their employés did not criminally 
injure their employés, could incur no liability no matter how recklessly 
or carelessly they conducted their business without any regard to the 
saf ety of those they employed. 

[2] Section 12593 of the General Code provides: 

"Whoever, employing or dlrecting another to do or perform labor in erect- 
ing, repairing, altering or painting a house, building or other structure, know- 
ingly or negligently furnishes, erects or causes to be furnished for érection for 
and in the performance of said labor unsuitable or improper scaffolding, 
holsts, stays, ladders or other mechanical contrivances which will not give 
proper protection to the life and llmb of a person so employed or engaged, 
shall be fined not more than $500.00 or imprisoned not more than three 
months, or both." 

This statute was passed plainly to safeguard an employé engaged 
upon work upon the varions structures mentioned in the statute. Being 
passed for the benefit of the employé, it should receive such a construc- 
tion as would render the statute of some real benefit, and its violation 
under ail of the décisions would constitute négligence. The statute was 
limited and its application carefuUy outlined to the jury in the charge 
of the court. 

[3] It is contended that the verdict is excessive. The évidence 
tended to show that McWeeny was rendered a cripple for life, and that 
in order to do any sort of manual labor he would hâve to wear a steel 
brace on his leg as long as he lived ; that he would suffer pain con- 
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tinuously for the remainder of his life. Under thîs state of facts, the 
jury saw fit to assess the damages in the sum of $14,000. This ques- 
tion of damages was one for the jury, and it does not appear that it 
was given by reason of any préjudice or passion. 

The jury returned spécial verdicts, finding both the présence of a 
willful act, under the définition of the court, and the violation of the 
section of the Ohio statute referred to. The jury were plainly in- 
structed that the plaintifï could not recover for mère négligence or the 
failure of the company to exercise ordinary care in référence to the 
derrick and in the manner of doing the work. They were told that the 
négligent action of Fisher must be recklessness reaching in degree to 
utter disregard of conséquences which might probably follow. They 
were also told that if the foreman, Fisher, believed the derrick was 
reasonably safe for the purpose of placing the plate in position, and 
acted upon his judgment, then he was not guilty of a willful act. 

Extrême cases of this sort will seldom arise. I cannot believe that 
the Législature intended that the term "willful act" should be narrowed 
down to mean a deliberate intent to do bodily injury and nothing else. 
This compensation act was passed for a purpose; its primary. purpose 
was to protect the men engaged in the varions occupations in Ohio. 

In my opinion, the case was fairly tried, and the issues fairly sub- 
mitted, and the motion for a new trial will be overruled, 



In re BUEMAN et al. 

(District Court, D. Massachusetts. November 15, 1913.) 

No. 18,949. 

1. Bankhuptcy (§ 381*) — Composition— Confiemation—Jueisdiction. 

Wliere certain bankrupt meinbers of a flrm for some tiuie prlor to tlie 
filing of a bill in the state court for the appointment of a receiver knew 
that they were about to fail, and thereupon collected ■ ail the money 
they could, pald a certain sum to near relatives, and divided the balance 
between them for their persbnal use, with knowledge that the firm was 
Insolvent, such acts, though not concealed and appearing from the flrm's 
bocks, constituted fraudulent conveyances of the firm's assets, which 
were sufHcient to bar a discharge in bankruptcy, and hence deprived the 
bankruptcy court of .iurisdiction to confîrm a proposed composition, 
though such confirmation would be for the best interests of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 591; Dec. 
Dig. § 381.*] 

2. BANKRUPTcr (§ 381*) — Composition— Objections— Amendment. 

Where a créditer of bankrupts objected to a composition on the ground 
that the latter had been guilty of a fraudulent concealment of assets, but 
it appeared that their misconduct consisted of a fraudulent misappro- 
priation of funds of the firm with knowledge of its insolvency and con- 
templated bankruptcy, which acts were disclosed by the flrm's books and 
were fraudulent conveyances rather than a fraudulent concealment of 
assets, the créditer was entitled to amend his objections to conform to the 
proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. § 381.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings of Simon 
Burman and Benjamin Welling, doing business as the Puritan Cloth- 
ing Company. Application for confirmation of composition. Denied. 

Bâtes, Nay & Abbott, of Boston, Mass., for objecting creditors. 
Friedman & Atherton and A. K. Cohen, ail of Boston, Mass., for 
bankrupts. 

MORTON, District Judge. Burman and Welling, the alleged bank- 
rupts, hâve filed an offer in composition proposing to pay their un- 
secured creditors 40 per cent, of the debts proved. This offer was re- 
ferred to the référée who, after hearing the offerors and the objecting 
créditer, has reported in favor of confirming the composition. A sin- 
gle ceditor, having a claim of about $400, appears in opposition to such 
confirmation. 

The first ground of objection is that the composition proposed is 
not for the best interests of the creditors ; in other words, that the 
creditors will obtain a larger dividend by the regular course of admin- 
istration. The référée has found against the objecting créditer on 
this ground, and I agrée with bis conclusion. 

[1 ] The second ground of objection is that the bankrupts hâve been 
guilty of acts which would be a bar to their discharge. If so, the court 
has no power to confirm the composition. Re Comstock (D. C.) 19 
Am. Bankr. Rep. 65, 154 Fed. 747. Many such acts are alleged of 
which I find it only necessary to consider one, viz., that based upon 
the alleged taking by the bankrupts, from cash belonglng to the firm, 
of sums aggregating $909 each, on the 7th and lOth of December, 
immediately preceding the appointment of receivers by the state court 
on December 11, 1912. 

There is little controversy as to the facts surrounding thèse trans- 
actions. On December 5th, $1,000 in cash was paid by the bankrupts 
to L. Wilensky, brother of the bankrupt Welling; on December 7th, 
the défendants divided between them $1,622 cash belonging to the firm ; 
and on December lOth (the same day the pétition for the appointment 
of a receiver was filed in the state court), the défendants divided be- 
tween themselves the further sum of $197 cash belonging to the firm 
— making the total amount received by each from the two payments 
$909. Counsel for the objecting creditor stated, as his claim before 
the référée : 

"That he (the bankrupt Welling) scraped in ail the money he coiild get in 
and rake in, from the flrst of December on, say until he got $2,600 or $2,800 
in cash, then he paid his brother $1,000, and divided the rest between himself 
and his partner and went away." 

Counsel for the bankrupts said : 

"We admit those facts. They are not concealed. They appear on the 
books." 

The bankrupt Welling further testified, in regard to the division of 
cash between himself and his partner on December 7th ($811 to each), 
that vvhat he received was in repayment of a loan made two or three 
years before; that "it was not on any particular loan"; that on De- 
cember '7th, and again on December lOth, he took ail the money there 
210 F.— 33 
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was and divided it between himself and his partner ; that on Novem- 
ber 6th he had paid his uncle, of the same name as himself, two pay- 
ments of $500 each ; that shortly bef ore the receivership the bankrupts 
accumulated cash and had more than $2,600 in cash in the safe, which 
was used in the above payments to the bankrupts and to L. Wilensky, 
the brother ; that ail firm creditors were paid except the merchandise 
creditors and the trust company; that the $909 which he himself re- 
ceived, and which comprised, as he knew, one-half of ail the cash the 
firm had, except an insignificant sum, was used in paying his personal 
bills ; that he was unable to state any person to whom, or any account 
on which, this money was paid. 

Burman testified, as to the $909 which he got from the firm on 
December 7th and lOth, that he did not deposit it in any bank; that 
he used it to pay off some personal bills, including $500 to a young 
man who worked in his store; that the money was taken by himself 
and Welling because they expected trouble and knew that receivers 
were to be appointed at that time ; that it was because receivers were 
to be appointed that he and Welling took ail the money there was in 
sight and divided it ; that he did not know the firm was insolvent until 
the inventory was taken by the receivers in January, 1913. 

It is clearly apparent that, for some time before the filing of the 
bill in equity praying for the appointment of a receiver, the alleged 
bankrupts, who seem not to hâve been on unfriendly terms with each 
other, were stripping their partnership of cash as fast as it came in, 
were paying large sums to near relatives, and were keeping for them- 
selves whatever cash remained ; that they did this, understanding and 
having in view that légal proceedings for a receivership and the wind- 
ing up of the firm were about to be instituted; that the money was 
taken from the firm's assets for the personal use and benefit of the 
bankrupts and to prevent it from going into the hands of the receiver ; 
that the firm received no présent considération for the money taken 
from it; and that neither of the partners received any présent con- 
sidération for the payments alleged to hâve been made by them in- 
dividually from the money in question. The firm was at this time 
insolvent. Active members of an insolvent firm are presumed to be 
aware of its insolvency (Re Gilbert [D. C] 112 Fed. 951), and even 
without such a presumption the conduct of the défendants shows that 
they knew of the insolvency in this case. 

Ali the transactions appear on the books and were disclosed .to the 
receiver. It is strongly urged that this openness is sufficient évidence 
of good faith, and, in connection with the testimony of the bankrupts, 
rebuts the strong inference of fraud which the conduct of the parties 
affords. The bankrupts are interested witnesses, and their assertions 
of honesty and good intentions are to be carefully scrutinized and 
weighed. Oxford Iron Co. v. Slafter, 13 Blatchf. 455, Fed. Case. No. 
10,637. Some, at least, of the crucial entries in the books appear 
not to hâve been altogether regular, and throughout their testimony 
(which I hâve carefully examined) there repeatedly occur facts or 
expressions of a suspicions character. For the two partners in an in- 
solvent firm, on the eve of a receivership, to take ail the cash, divide it 
between themselves, and not tum it over to the receiver or creditors. 
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is, upon ît5 face, such a fraudulent transaction as ,to require clear, 
reliable, and convincing évidence of good faith to justify it. I do not 
think, in spite of the referee's finding to the contrary, that such évi- 
dence exists in this case. It is unnecessary to détermine whether the 
application, by the partners in an insolvent firm, of partnership as- 
sets to their individual debts, is a conveyance in fraud of the creditors 
of the firm. 

I therefore fînd and rule that the aforesaid sums, aggregating $909 
each, taken by the bankrupts from the firm assets on December 7 
and 10, 1912, were received and kept by each of them with the actual 
intent thereby to defraud the firm's creditors by taking said sums for 
their own personal use and benefit and withholding them from the 
receiver and the creditors of the firm; and that the taking of said 
sums was a transfer, removal, or concealment of property of the bank- 
rupts, made with intent to hinder, delay, and defraud their creditors, 
and is a bar to a discharge. I do not find that said sums were taken 
by the bankrupts with the intention of applying the same to their per- 
sonal indebtedness. They took the money intending to use it for what- 
ever they saw fit. 

There is much reason to believe that some of the other grounds of 
objection to the composition are well taken, but it is unnecessary to 
go farther because the points decided are sufficient to dispose of the 
case. 

The composition appears to be for the best interests of the creditors, 
but it cannot be confirmed. 

"This may be regarded as worklng in some cases a liardstiip to creditors, 
since a fraudulent banlirupt wlll often pay a dividend larger tlian may be 
secured upon full administration, and since it may be more profitable to eon- 
done fraud than to expose and punisli it. But the policy of the act, that a 
fraudulent bankrupt shall be denied a diseharge even if creditors lose thereby, 
is Sound if the question of bankruptcy administration be broadly cônsidered. 
A gênerai readiness of creditors to condone fraud, and to accept compromises 
which yield profit to bankrupts, is a chief encouragement to schemes of fraud- 
ulent bankruptcy. To permit even a single créditer to defeat it tends to make 
such a scheme more difflcult of fulfillment, and thus to discourage it." Brown, 
J., in Re Oomstock (D. C.) 19 Am. Bankr. Rep. 65, 154 Fed. 747. 

See, too, to the same effect, Re Godwin (D. C.) 10 Am. Bankr. Rep. 
253, 122 Fed. 111. 

[Z] The transactions in question are alleged in the objections to the 
confirmation of the composition as fraudulent concealments, and not 
as fraudulent conveyances. Inasmuch as they were entered upon the 
books and were disclosed by the respondents to the receivers, there 
may be doubt whether they constitute fraudulent concealments or 
fraudulent conveyances. The objections, being meritorious and hav- 
ing been fully cônsidered both by the référée and by the court, ought 
not to fail on account of defective pleading. The objecting creditor 
rnn^' amend the spécifications of objection. 

Upon such amendment the application for confirmation of the com- 
position is denied, with costs. 
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NATIONAL LOCK "WASHER CO. v. HOBBS MFG. CO. 

(District Court, D. Massachusetts. January 2, 1014.) 

No. 103 (0. C. 656). 

1. Tradb-Mabks and Trade-Names (§ 21*) — Eight to Begistkation — ^Namb 

xjsed tjndeh expired patent. 

The owner of a patent who, durlng the llfe of the patent, used a name 
for the patented article, whlch, by reason of such use, became descrip- 
tive of the article, cannot extend the monopoly after the expiration of the 
patent by registering such name as a trade-mark, nor can the use of the 
name durlng the llfe of the patent be avalled of to make up the 10 years 
of actual and exclusive use necessary to authorlze its registration under 
Act Feb. 20, 1905, c. 592, § 5b, 33 Stat. 725 (U. S. Oomp. St Supp. 1911, 
p. 1461). 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 24 ; Dec. Dig. § 21.*] 

2. Tkade-Marks and Tbadk-Names (§ 97*) — Infringement — Word Havino 

Descriptive Meaning. 

Concedlng that the time of such use may be Included to make up the 10 
years necessary to authorlze the registration of the name as a trade-mark, 
the most that can be claimed for the registration Is that it confers on the 
descriptive word the attributes of a technical trade-mark, and as such the 
owner's right Is llraited to restralnlng others from so using it as to mis- 
lead the public as to the origln of the article. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 110, 111 ; Dec. Dlg. § 97.*] 

In Equity. Suit by the National Locl< Washer Company against 
the Hobbs Manufacturing Company. Decree for défendant. 

Gifford & Bull, of New York City, for complainant. 
Clarke, Raymond & Coale and Coale & Hayes, ail of Boston, Mass., 
for défendant. 

BINGHAM, Circuit Judge. This is a bill in equity brought by the 
complainant to restrain the défendant from using the word "National" 
in any way in connection with the manufacture and sale of lock wash- 
ers, even though the use made of the word is in no way calculated to 
deceive the public as to the origin of the article dealt in by the défend- 
ant. In other words, it is conceded that there is no évidence in the 
case from which it can be found that the use made by the défendant 
of the word "National" indicates that the complainant was the manu- 
facturer of the article so as to mislead or deceive the public as to its 
origin. The question of unfair compétition is therefore eliminated 
from the case. 

[ 1 ] It appears that on April 20, 1886, one Harvey procured a pat- 
ent from the United States Patent Office on a nut lock ; that the com- 
plainant purchased it and during the life of the patent manufactured 
and sold the patented article, under the name of "the National Lock 
Washer," in Interstate and f oreign commerce ; that during the life of 
the patent the complainant marked the boxes, kegs, and containers in 
which it sold the lock washers with the words "the National Lock 
Washer Company, Newark, New Jersey," and with the date of the 

•For oOiet cases ses same topio & i mumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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patent, and inclosed in the packages a circular on which was printed 
the words "the National Lock Washer," with a eut showing the look 
washer as applied to a boit, and the word "Patented" beneath it. 

The patent expired April 20, 1903. After the expiration of the 
patent, the complainant made an application to the United States Pat- 
ent Office, in which it stated that it had adopted the word "National" 
as a trade-mark, and that the class of goods to which the mark had 
been appropriated and used was lockwashers and nut locks. The ap- 
plication was made under the 10-year clause of section 5 of the Trade- 
Mark Act of February 20, 1905, and contained a statement that the 
mark had been continuously used in the business of the complainant 
since the year 1886, and actually and exclusively used by it or its prede- 
cessors in title for 10 years next preceding the passage of the act of 
1905. 

On May 8, 1906, letters of registration were issued to the complain- 
ant. After registration was allowed, the complainant changed its sten- 
cils, and marked ail packages with the name of the company and with 
the words "the National Lock Washers, Reg. U. S. Pat. Office," and 
inclosed in ail the packages a circular having on it the words "the 
National Lock Washers," with a eut of the article, and under it the 
words "Reg. U. S. Pat. Office." 

The défendant manufactures and sells lock washers. In shipping 
its goods the boxes are stenciled "American Wire Washers," with 
the words "National Pattern," "Plain Pattern," and "Positive Pattern," 
to indicate the kind of washer in each box, and the words "From 
Hobbs Manufacturing Company." 

The défendant contends that this case is governed by the décision 
in Singer Manufacturing Co. v. Tune Manufacturing Co., 163 U. S. 
169, 16 Sup. Ct. 1002, 41 L. Ed. 118 ; that under the rule of that case, 
upon the expiration of the Harvey patent in 1903, the word "Nation- 
al," as applied to lock washers constructed under that patent, became 
public property, and that it had the right thereafter to make lock wash- 
ers covered by the patent and to sell them under the désignation of 
the National Pattern, provided it clearly indicated, as it did, that the 
article it dealt in was of its own manufacture; that neither the pat- 
entée nor his successor in title, the complainant, could acquire a mo- 
nopoly in the word "National" on the theory that it had become a trade- 
mark denoting origin; that, whether it denoted origin or, by reason 
of its use during the existence of the patent, had become descriptive 
of the kind of washer manufactured thereunder, neither the patentée 
nor his successor could acquire a monopoly in the word by having 
it registered under the act of 1905 as a technical» trade-mark, or as a 
descriptive word under the 10-year clause; and that its use un- 
der the patent, being a monopoly, cannot be availed of as proof for 
the purpose of extending the monopoly for an additional 20 years 
by registration under the 10-year clause of the act of February 20, 
1905. 

This contention meets my approval. The underlying principle in 
the Singer- June Case is that it is against the policy of the law to ex- 
tend the monopoly of the patentée or his successor in title in the pat- 
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ented article after the expiration of the patent through a name, which 
during the existence of the patent has become descriptive of the arti- 
cle. 

Then again,-in construing the Trade-Mark Act of 1905, it is a rea- 
sonable inference that Congress did not intend that the provisions of 
that act should operate to continue the monopoly through registration 
under it, or Ihat the use of a word in connection with a patented arti- 
cle and during the life of the patent should be availed of to make up 
the 10 years of actual and exclusive use necessary to authorize regis- 
tration. 

[2] If, however, the use of a word descriptive of a patented arti- 
cle and used by the patentée or his successor in title during the life 
of the patent may be availed of by him to make up the 10 years of 
actual and exclusive use necessary to authorize registration of such 
a word under section 5 of the act, the most that can be claimed for 
registration thereunder is that it confers upon the descriptive word 
the attributes of a technical trade-mark. Coca-Cola Co. v. Nashville 
Syrup Co. (D. C.) 200 Fed. 153, 154; American Lead Pencil Co. v. 
Gçttlieb (C. C.) 181 Fed. 178 ;. Thaddeus Davids Co. v. Davids (C. C.) 
190 Fed. 285. But in the Singer-June Case a technical trade-mark 
which, during the life of the patent, had been so used in connection 
with the patented article as to become descriptive of it was held, to 
the extent that it had become descriptive, to be dedicated to the pub- 
lic together with the right to m.anufacture and sell the patented article, 
and that the owner's right under the trade-mark was limited to re- 
straining others from so using it as to mislead the public. And so 
hère the word "National," to the extent that it dénotes origin or, by 
reason of its use in connection with lock washers, has corne to dénote 
origin, ' and by registration has become a statutory trade-mark pos- 
sessing the attributes of a technical one, would be protected in the 
same way, and only to the extent of restraining the défendant from 
so using it as to give the public to understand that the article it deals 
in was that of the complainant. 

In Yale & Towne Manufacturing Co. v. Worcester Manufacturing 
Co., 195 Fed. 528, 115 C. C. A. 491, the original record in the case 
discloses that. after the expiration of the "Blount" patents for door 
checks, the Yale & Towne Company, the owners of the patent, pro- 
cured a registration of the word "Blount" under the 10-year clause 
of the act of 1905. But it would seem that neither counsel nor court 
regarded the registration as adding anything to the complainant's 
rights. 

The complainant relies upon the case of Hughes v. Smith (D. C.) 
205 Fed. 302, to support its contention. But the facts in the Hughes 
Case are not the same as those in this case, and consequently the ques- 
tion decided is not the same as the one hère presented. There Hughes 
was not the owner of the patent or the manufacturer of the patented 
brush on which he used the mark, and the word "Idéal" was not used 
by the owner of the patent and manufacturer of the brush to designate 
it as a patented article or to designate the manufacturer of the arti- 
cle. It was adopted by Hughes' predecessors in title for their own 
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benefit and as their trade-mark on goods which they had purchased 
from the manufacturer and owner of the patent and sold in the mar- 
kets of this country; and, after the purchase of the business of his 
predecessors, Hughes continued to use the mark in the same way to 
designate the particular brush sold by him, and not the brush as a 
patented article, or to designate the manufacturer. This clearly ap- 
pears on page 311 of 205 Fed. of the opinion, where the court uses this 
language : 

"As there must be a manufacturer before the merchandise passes to the 
hands of merchants for sale, and as a trade-mark may be adopted by a par- 
ticular merchant to designate and dlstinguish the particulai; goods owned and 
sold by him, the trade-mark adopted hère by Reld and hls associâtes (Hughes' 
predecessors In title) designated, not the brush as a patented brush or the 
manufacturer, but the particular brush sold by Reid and his successors, not 
the manufacturer or the origin of the brush, but the merchant who owned, 
sold, or dealt in those particular brushes in the United States. And it was 
not the name given to a patented brush to designate it from others not pat- 
ented." 

Then again, at the bottom of page 311 and top of page 312 of 205 
Fed-, the court proceeds to distinguish the case from that of Singer 
V. June, 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118, and, after 
commenting on that case, it says : 

"But this patented hair brush never bore the name 'Idéal' as its generic 
name during the life of the patent. It was not the name by which it was 
known, except as to one variety thereof sold In the United States and Can- 
ada, and was not there applled to it by the patentées. It was not used or 
applled to designate the brush, that particular style or make of brush, but 
as the trade-mark of the merchant who dealt in and sold it in the United 
States and Canada, and solely to indicate the firm or persons who dealt in 
or sold it, the origin of sale. This is not an attempt by Keid and his asso- 
ciâtes, or their successor in right, to perpetuate a monopoly in its brush 
after the expiration of the patent" 

The court then suggests the query if the name which an inventor 
applies to a patented article belongs to the public after the patent ex- 
pires, whether an arbitrary name used by a person having the sole and 
exclusive right to sell an article in the country where patented and by 
which name it becomes known there, does not also pass to the gênerai 
public on the expiration of the patent. I fail to find any answer in the 
opinion to this query. The conclusion finally reached was (205 Fed. 
315) that as Hughes was not the owner of the patent or the manu- 
facturer of the brushes, and was the owner of the trade-mark, the word 
"Idéal," "under the facts and circumstances of this case, was entitled 
to registration, and, being entitled to registration by Hughes, is enti- 
tled to protection." 

The bill is dismissed, with costs. 
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EBBEHARD et al. v. NORTHWESTERN MUT. LIFE INS. CO. 

(District Court, N. D. Ohio, E. D. January 19, 1914.) 

No. 90. 

1. IMSUKANCE (§ 26*) — FOEEIGN CORPORATIONS — SuiT SOR ACCOUNTING — ^JUBIS- 

UICTION. 

Certain Oliio seinitontine policy liolders in a Wisconsin life insurance 
Company were not entitled to maintain a bill in tlie fédéral courts sitting 
in Ohio, to compel an accounting of the corporatiou's funds applicable to 
sucli policies, and to restrain the corporation from liolding an élection of 
trustées, and from solieiting proxies for such élection, and for the appoint- 
ment of a receiver of the seuiitontine dividend funds involving a judicial 
interférence with the internai management, administration, and control 
of the corporation, but complainants would be requircd to seek such re- 
lief in the courts sitting in the state of the corporation's domicile. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 33 ; Dec. Dig. 
§ 26.*J 

2. Insurance (§ 26*) — Life Insurance Companies^— Duty to Account — What 

LiAW GOVERNS. 

A suit by semitontine policy holders of a Wisconsin life insurance Com- 
pany to compel each to account for semitontine dividend funds, and for 
other relief Involving an interférence with the internai management of 
the Company, is governed by the law of the state of the corporation's domi- 
cile. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. 
§ 26.*] 

In Equity. Suit by Charles W. Eberhard and others, for themselves 
and other semitontine life policy holders in the Northwestern Mutual 
Life Insurance Company, against such company, to compel an account- 
ing of the funds of the company applicable to such policies, and for 
other relief. On demurrer to bill. Sustained. 

Wing, Myler & Turney, of Cleveland, Ohio, for plaintifï. 
Squire, Sanders & Dempsey, of Cleveland, Ohio, and George H. 
Noyés, of Milwaukee, Wis., for défendant. 

DAY, District Judge. A demurrer was filed to the bill of complaint 
herein, and overruled on the theory that the relationship existing be- 
tween the company and the complainants was not that of debtor and 
creditor, and that theref ore the action would lie. The pétition for re- 
hearing was allowed, and the question is now presented that the de- 
murrer should be sustained, inasmuch as the granting of the relief 
prayed for in the bill of complaint would require an inquiry into the 
internai affairs of the corporation, and that for such purpose the court 
sitting in Wisconsin is the only proper forum having the right and ju- 
risdiction to entertain the suit. The complainants herein filed the bill 
as members of the corporation — 

"not only on their own belialf, but also in behalf of those members of the de- 
fendant corporation who hâve held, or who are now holding, uuitured or uu- 
matured semitontine policies issued by the défendant, who may wlsh to par- 
ticipate in the relief herein prayed against the Northwestern Mutual Life In- 
surance Company." 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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They allège that each is a member of the corporation, by reason of 
having had issued to each an insurance policy by the défendant Com- 
pany on the semitontine plan. The bill further allèges : 

"The défendant corporation since its création has issued many tliousands of 
policies on the semitontine plan, some of whlch hâve matured, and some of 
which are as yet unmatured, and that many thousand of such policies hâve 
been issued to résidents of the aforesaid district, and that ail of those to 
whom such policies hâve been issued are entitled to share with your orators 
in the trust fund arisiug from the saving made by the défendant, etc. 

"That the said tontine dividend fund is a trust fund in which ail of those 
to whom life Insurance policies hâve been issued as cestui que trusts, and that 
in ascertaining the interest of each of those to whom policies hâve been is- 
sued, which policies hâve matured, it will be necessary and proper that an 
account be taken of the several amounts distributable, not only to those whose 
policies hâve matured, but also to those whose policies hâve not matured, and 
to whom some portion of such fund will be distributable, in the event that 
they survive the tontine period provlded in the policy, without forfeiUng their 
interest in said fund. 

"That many thousands, both In this district and elsewhere, to whom policies 
on the semitontine plan had been issued by the défendant company, hâve sur- 
vived the tontine period pretending to the same, and who hâve kept ail the 
conditions of the policy, to whom the défendant has paid an amount, falsely 
pretended and represented by said défendant to be the true and proper pro- 
portion of the tontine trust fund, but which, in truth and faet, was not the 
true and proper proportion payable to such policy holders, and each of them, 
* * * is entitled to their fuU share of said trust fund. 

"And your orators show that in awarding the relief herein prayed for, It 
vslll be necessary to take into account the interest in said fund of ail of 
those to whom policies hâve been Issued on the semitontine plan by défend- 
ant, and your orators show that ail of those to whom hâve been issued poli- 
cies by the défendant on the semitontine plan hâve an interest In common 
with your orators in the correction of the method pursued by the défend- 
ant," etc. 

The so-called reserve fund is then described, which is alleged to be 
placed in a fund, for the tontine dividend fund — 

"which, with its accumulations of Interest, is held in trust, to be divided 
amoug those who may survive the tontine period, and who shall hâve paid the 
premium, according to the terms of their policy." 

There follow allégations of misconduct on the part of the officers of 
the défendant company, in connection with said alleged trust fund, of 
an inéquitable distribution of the semitontine funds; that the appor- 
tionment of this fund among the members entitled thereto is based 
upon erroneous principles, and there are other allégations of fraud, 
misconduct, and mismanagement on behalf of the company, its officers 
and trustées, in connection with said fund. 

The bill prays: 

"That an account may be taken of the varions amounts which hâve been 
diverted by the défendant from the tontine dividend fund in violation of Its 
trust, and of the varions amounts which hâve been wrongfully withdrawn 
from said fund by the défendant, and the amounts which hâve been earned 
and received as Interest from the Investment of said bond, and the amounts 
which hâve been wrongfully charged to said tontine dividend fund, under the 
guise and prêteuse that such amounts hâve been expended for the benefit of 
such fund, when in. truth snch charges were not based upon any expense what- 
soever pertaining to said fund, and of the savings made by said défendant on 
account of the loaning of premiums upon the basis of the mortuary tables, dif- 
férent from the actual rate of death of those insured, as experienced by the 
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défendant among those to whom It Issued pollcies on the semitontine plan, 
and the amounts that sald défendant has withdrawn from said tontine divi- 
dend fund for the purpose of paying dividends to the holders of annual divi- 
dend policies, and the amounts paid to agents by the défendant, which hâve 
been taken from or charged to the tontine dividend fund, and that sald de- 
fendant, its officers, agents, and servants, be enjoined from maklng further di- 
versions of said fund, etc.; that the défendant be required to make a fuU 
and complète disclosure of the manner In which it has conducted its said trust 
with respect to said tontine dividend fund; that a mandatory injunction be 
issued commanding said défendant to restore to said fund ail amounts found 
by a proper accounting and under the direction of the court, to hâve been 
wrongfully withdrawn and diverted from said fund ; and that said défendant 
be enjoined from holding élection of its trustées in the manner herein com- 
plained, and that it, the said défendant, &e enjoined from' permitting its of- 
ficers and agents to solicit proxies at such élection; and that the persons 
elected to be tiiistees of the défendant by the wrongful methods hereinbefore 
set forth, lie held and deerecd n-of to he officers of said défendant corporation; 
and that a reoeiver be appointed to hold and administer under the orders of 
this court said tontine dividend fund issue; that the trust under which said 
tontine dividend is held by the défendant for your orators and for those in 
whose behalf they complain, be in ail respects, according to its inteut and 
purpose, under the laws, conditions, and contract obligations created ; and 
that under the direction of this court an account be taken for the interest in 
said fund of those tcho contrituted thereto; and in the event that it should 
be found that said trust should be terminated, that said fund be divided to 
such interest so ascertained." 

The prayer also asks for a temporary injunction to be issued against 
the défendant — 

"restraining it from espending any part of sald tontine dividend fund for 
any puri)ose other than those eonnected with the Insurance issued by it on 
the semitontine dividend plan, and from expendlng any of said funds in and 
about the soliciting and writing of Insurance upon the annual dividend plan, 
and from withholding from said fund, for any purpose whatsoever, any of 
the interest received by it from the investment made, and which hereafter 
may be made to said tontine dividend fund." 

It is plain that the accounting asked for by the bill requires inquiry 
into the entire opération of the company and the handling of its funds. 
It requires an accounting as to dividends received, and as to the pay- 
ments made upon policies of every kind issued by the company. The 
bill asks for an injunction against the officers, agents, and trustées of 
the corporation, who are not parties to this suit, and prays for a re- 
ceiver to take charge of the fund, and to distribute the same among the 
various policy holders. 

[1] It has been frequently held by the courts that in cases similar 
to the one. under considération, the court could not grant the prayer 
of the bill without interfering with the internai management, admin- 
istration, and control of a foreign corporation, and therefore would not 
take jurisdiction. Mining Co. v. Field, 64 Md. 151, 20 Atl. 1039; Con- 
don V. Mutual Reserve Fund Life Assn, 89 Md. 99, 42 Ad. 944, 44 
L. R. A. 149, 73 Am. St. Rep. 169 ; Wilkins v. Thorue, 60 Md. 253 ; 
State ex rel. Minnesota Mutual Life Ins. Co. v. Denton, 229 Mo. 187, 
129 S. W. 709, 138 Am. St. Rep. 417; State ex rel. Hunt et al. v. 
Grimm et al., 243 Mo. 667, 148 S. W. 868; State ex rel. Hartford 
Life Ins. Co. v. Shain, 245 Mo. 78, 149 S. W. 479; Taylor v. Mutual 
Reserve Fund Life Ass'n of N. Y., 97 Va. 60, 33 S. E. 385, 45 L. R. 
A. 621 ; Howard et al. v. Mutual Reserve Fund Life Ass'n, 125 N. C. 
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49, 34 S. E. 199, 45 L. R. A. 853; Royal Fraternal Union v. Lunday, 
51 Tex. Civ. App. 637, 113 S. W. 185 ; Clark v. Mutual Reserve Fund 
Ass'n, 14 App. D. C. 154, 43 L. R. A. 390. 

The same principle has been applied by the courts in cases where the 
stockholder files a bill for an accounting against a corporation organ- 
ized under the laws of another state where the accounting called for 
relates to the internai affairs and management of the corporation. Kel- 
ly V. Thomas, 234 Pa. 419, 83 Atl. 307 ; Wolf v. Railroad Co., 195 Pa. 
91, 45 Atl. 936; McCloskey v. Snowden, 212 Pa. 249, 61 Atl. 796, 108 
Am. St. Rep. 867; Bidwell v. Railway Co., 114 Pa. 535, 6 Atl. 729; 
Kimball v. St. Louis & S. F. Ry. Co., 157 Mass. 7, 31 N. E. 697, 34 
Am. St. Rep. 250 ; Pierce v. Equitable Life Assurance Soc, 145 Mass.- 
56, 12 N. E. 858, 1 Am. St. Rep. 433. Fédéral décisions to the same 
effect are Republican Mountain Silver Mines v. Brown, 58 Fed. 644, 7 
C. C. A. 412, 24 L. R. A. 776; Leary v. Columbia River & P. S. Nav. 
Co. (C. C.) 82 Fed. 775 ; Gaines v. Suprême Council Royal Arcanum (C. 
C.) 140 Fed. 978 ; Babcock v. Farwell, 245 111. 14, 91 N. E. 683, 137 
Am. St. Rep. 284, 19 Ann. Cas. 74 ; Edwards v. Schillinger, 245 111. 
231, 91 N. E. 1048, 33 L. R. A. (N. S.) 895, 137 Am. St. Rep. 308. 

The précise question raised by this demurrer was considered by the 
Circuit Court of Appeals for the Sixth Circuit in the case of Castag- 
nino et al. v. Mutual Reserve Fund Life Ass'n et al., 157 Fed. 29, 84 
C. C. A. '533. If the facts of the présent case and the relief prayed for 
were similar to the facts and the relief prayed for in the case con- 
sidered by the Circuit Court of Appeals the opinion of Judge Rich- 
ards would be décisive in this case. However, in the case of Cas- 
tagnino v. Mutual Reserve Fund Life Association the facts are es- 
sentially différent, and the relief prayed for is essentially différent. 
The bill was filed in the Western District of Tennessee against the 
association to interpret and enforce the contract in the form of a pol- 
icy of insurance issued by the défendant corporation for $5,000 on the 
life of Emanuel Castagnino in favor of the other plaintifï, his wife. 
The défendant demurred, and the court below sustained the demurrer 
on the ground that the court could not grant the prayer of the bill 
without interfering with the internai management and administration 
of a foreign corporation. The Circuit Court of Appeals reversed the 
judgment and construed the suit to be one brought in order to con- 
strue and enforce the policy, and not one to interfère with the internai 
management of the company. 

[2] In the case under considération no hardship would be donc the 
complainants if this suit were brought before the proper court in the 
State of Wisconsin. They are suing on behalf of themselves and oth- 
ers similarly situated and the relief asked for is such as to afïect ail 
of a similar class. If this were a suit asking only for the interpréta- 
tion and the enforcement of a policy of insurance, the complainants 
might well hâve recourse to this court because it is only just and fait 
that a citizen of Ohio, who takes a policy in a foreign corporation, 
after the company had agreed that service of process in Ohio might be 
made upon it, should hâve ready resort to the courts of Ohio for re- 
dress. It is admitted by the complainants in their brief that the prayer 
of the bill may include many things which this court could not do. 
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Such beîng the situation, the questions raised by the bill should be set- 
tled by the courts of the state in which the corporation is domiciled. 

The law of Wisconsïn furnishes the ruie for the décisions of the 
questions raised. The complainants hâve every opportunity to hâve 
their rights fairly passed upon by the proper court, and, in view of the 
many questions raised and of the difficulties which would follow if this 
court would endeavor to carry into effect whatever conclusion it might 
reach, I must décline to take jurisdiction, and the demurrer vi^ill be 
sustained. 



OUXAHOGA RIVER POWISR CO. v. CITY OF AKRON et al. 
(District Court, N. D. Ohio, E. D. November 25, 1913.) 
K No. 192. 

1. Eminent Domain (§ 84*) — Condemnation Pkocekdings — City Wateb Sup- 

PLY— RXQHT PBEVIOUSLY TaKEN — COMPENSATION. 

Wliere complainant had appropriated the water ot a streAm for the 
opération of a hydroelectric plant, a city could not condemn any of the 
rights so secured by complainant without flrst paying due compensation 
therefor. 

[Ed. Note.— For other cases, see Eminent Domain, Cent. Dig. §§ 227-230 ; 
Dec. Dig. § 84.*] 

2. Eminent Domain (§ 63*) — Water Rights — Appropriation — City Ordi- 

NANCES — Effect. 

A city ordinance purporting to appropriate ail the waters of a river 
from a specified point did not constitute an appropriation as against com- 
plainant, which had appropriated waters of the stream for hydroelectric 
plant, but merely directed the appropriation to proceed, and therefore did 
not destroy or affect any rights secured by complainant prior to actual 
condemnation and the payment of compensation. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 161-164 ; 
Dec. Dig. § 63.*] 

3. Eminent Domain (§ 67*) — Appropriation — Extent — Législative Ques- 

tion. 

The extent to which property may be appropriated for public use is a 
législative and not a judicial question. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig.. §§ 165-167 ; 
Dec. Dig. § 67.*] 

4. JUKY (§ 19*) — RiGIIT TO JUEY Tbial — Eminent Domain. 

An owner of property sought to be condemned for public use is not en- 
titled to a jury trial on the question of appropriation, but only on the 
question of the amount of compensation to which he is entitled. 

[Ed. Note. — For other cases, see Jury, Cent Dig. §§ 104r-133 ; Dec. Dig. 
S 19.*] 

5. Eminent Domain (§ 169*) — Water Bights — Condemnation for Municipal 

Use — Ordinance — Resolution. 

A city ordinance or resolution providing for the appropriation of the wa- 
ters of a stream for municipal use is not objectionable for failure to di- 
rectly recite a finding by the council that the appropriation was necessary, 
since the passage of the resolution or ordinance is équivalent to a récital 
tliat the necessity had arisen and had been declared and acted upon by 
the city council. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 461 ; Dec. 
Dig. § 169.*] 

•For other cases see saœe topic & § numeivU in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Eminent Domain (§ 68*) — Necessitt of Appropriation — Eeview. 

Necessity of appropriation of the water of a stream for municipal pur- 
poses by a municipal corporation cannot be questioned except for collu- 
sion or fraud. , 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 168- 
170 ; Dec. Dig. § 68.*] 

7. Emirent Domain (§ 47*) — Right to Condemn — Municipal Coepoeations — 

Pbopeety Appropbiated to Public Use. 

A municipality bas a paramount riglit to appropriate property needed 
for eity water supply, though it had been previously appropriated by a 
quasi public corporation for the development of hydroelectric power. 

fEd. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 107-120 ; 
Dec. Dig. § 47.*] 

In Equity. Suit by the Cuyahoga River Power Company against 
the City of Akron, a municipal corporation, and others. On motion 
to dismiss bill. Granted. 

Chapman, Howland & Niman, of Cleveland, Ohio, Frank & Ream, 
of Akron, Ohio, Davies, Auerbach & Cornell and CoUin, Wells & 
Hughes, ail of New York City, and Enslow, Fitzpatrick, Alderson & 
Baker, of Huntington, W. Va., for complainant. 

Jonathan Taylor, City Sol., of Akron, Ohio, for défendants. 

DAY, District Judge. A motion to dismiss the bill of complaint of 
the plaintifï has been filed by the défendant. This is a bill in equity 
brought by the plaintifï, a private corporation organized under the 
laws of Ohio, against the city of Akron, a municipal corporation of 
Ohio, seeking to hâve the défendant enjoined from constructing a dam 
upon the Cuyahoga river and from appropriating or diverting the wa- 
ters of that river. No interlocutory order has been asked for by the 
complainant. The aid of this court is invoked upon the ground that 
this suit arises under the Constitution and laws of the United States. 

The bill allèges the incorporation of the plaintifï, its purposes and 
various acts and proceedings which it has done and instituted. The 
purposes are, briefly, to develop hydroelectric power on the Cuyahoga 
river and to dispose of the same to various customers; and the acts 
and proceedings are the procuring and adoption of plans and surveys, 
the passing of certain votes, the détermination to proceed with the 
construction of dams and réservoirs, the adoption of descriptions and 
development programs, and the commencement of proceedings in cer- 
tain courts of Ohio to acquire certain rights on the river. It is alleged 
that, in procuring the plans and surveys, the plaintifï has been put to 
great expense and has caused some of its securities to be sold; that, 
by vlrtue of its organization and the various proceedings recited, the 
plaintifï has acquired a prior right and franchise to appropriate the 
necessary lands and waters and is substituted to the rights of certain 
riparian owners on the river "absolutely as to third parties and condi- 
tionally as to then holders of title." The bill then sets forth a por- 
tion of section 3677 of Page & A. Gen. Code of Ohio, par. 13, provid- 
ing: 

"For providing for a supply of water for itself and its inhabitants by tha 
construction of wells, pumps, cisterns, aqueducts, water pipes, dams, reser- 

*For other cases sse same toyic & § îju-mbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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voirs, réservoir sites and waterworks, and for the protection thereof, and to 
provide for a supply of water for Itself and its Inhabitants, any municipal cor- 
poration may appropriate property vyitliin or witliout the limits of the cor- 
porfition ; and for this purpose any such municipal corporation may appro- 
priate in the manner provided in tliis chapter, any property or right or iuter- 
est therein, theretofore acquired by any private corporation for any purpose 
by appropriation proceedlngs or otherwise." 

Also section 3679 of the General Code of Ohio, providing in part : 

"For waterworks purposes and for purposes of creating réservoirs to pro- 
vide for a supply of water, the council may appropriate such property as it 
may détermine to be necessary." 

The bill then sets forth a resolution of the council of the city of 
Akron, declaring its intention to appropriate property for water sup- 
ply purposes, and an ordinance of the city of Akron, passed by its 
council, to appropriate waters of the Cuyahoga river for purposes of 
public water supply for the city of Akron. The bill then allèges that 
the défendant has also committed certain acts in addition to the passage 
of this resolution and this ordinance, which, taken together with the 
statutes of the state of Ohio referred to in the bill, are in violation of 
article 1, § 10, of the Constitution of the United States, guaranteeing 
to plaintifï that no state shall pass any law impairing the obligation of 
contracts, and also that by thèse various proceedings the défendant 
threatens to and has appropriated, without compensation, the property 
of plaintifï in violation of the fourteenth amendment of the Constitu- 
tion of the United States in that it threatens to and has appropriated 
the property of plaintifï without due process of law, and dénies to 
plaintifï the equal protection of the law. 

It is not alleged that any lands or waters or water rights hâve been 
acquired or are owned by the plaintifï, with the exception that the bill 
does state that, by virtue of its organization and the various proceed- 
ings recited in the bill, the plaintiiï has acquired a prior right and fran- 
chise to appropriate, and is substituted to the rights of certain riparian 
owners on the river absolutely as the third parties and conditionally 
as to then holders of title. The défendant is alleged not to be a 
riparian proprietor, not to require the waters of this river, that by its 
acts it threatens irréparable in jury to the plaintifï. 

The main question presented is vvhether a law which in terms gives 
to a municipal corporation, after paying compensation, the right to 
appropriate that which has already been appropriated, or which a 
private corporation intends to appropriate, deprives the private corpo- 
ration of any right in which the Constitution of the United States pro- 
tects it. 

[ 1 ] The plaintifï contends that the city proposes to divert the wa- 
ters of the river and is not able to pay damages. The statute in con- 
troversy plainly requires that compensation be made the plaintifï be- 
fore the city can acquire the right to divert, and, if the city attempts 
to do so without compensation, it is quite plain that it may be enjoined 
in the courts of the state of Ohio for exceeding its lawful povvers un- 
der the Ohio law. Even if the plaintifï has obtained a prior right by 
priority of action, the statutes of Ohio make it necessary that, before 
■ the city may take this right, it must compensate the plaintifï. The 
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plaintiff, under thèse statutes, can be deprived of nothing until it has 
been paid. It is contended that the défendant has already taken the 
waters described in the ordinance of the council. 

[2] It does not appear that the appropriation is made merely by 
passing the ordinance, but it rather appears, from a considération of 
thèse sections of the Ohio statutes, that the ordinance only directs the 
appropriation to proceed. No rights are acquired by the municipality 
until compensation is made in pursuance of a judgment of a court 
after tlie verdict of a jury. The ordinance of the city of Akron pur- 
porting to appropriate ail the waters of the river from a certain point 
cannot destroy any right of the plaintiiï ; compensation must be made 
and the property taken after compensation. Should the resolutions, 
ordinances, and acts of the city of Akron amount to threats to take the 
property of the plaintifï, this would only mean that thèse various pro- 
ceedings évidence an intention to appropriate thèse rights of the plain- 
tiff, and this can only be done under the statutes of Ohio. In other 
words, anything that the défendant does affecting the property rights 
of the plaintiff it must pay for under the laws of Ohio now in force. 
Assuming that the ordinance of the city of Akron is adéquate to ac- 
complish the purpose for which it was passed, is the law, under which 
the city of Akron acted in passing the ordinance, contrary to the pro- 
visions of the fourteenth amendment of the Constitution of the United 
States ? The plaintiff' contends that it is contrary to those provisions, 
because it provides for no judicial détermination of the extent to which 
the appropriating power may be exercised. 

[3] That the détermination of this matter is a législative and not a 
judicial question has been frequently held by the courts. 

[4] It is not upon the question of appropriation of lands for public 
use but for compensation of lands so appropriated that the owner is 
entitled to a hearing in court and the verdict of a jury. Zimmerman 
V. Canfield, 42 Ohio St. 463, 471 ; Chandler v. Railroad Commission- 
ers, 141 Mass. 208, 5 N. E. 509; Secombe v. Railroad Co., 23 Wall. 
108, 23 L. Ed. 67; State v. Jones et al, 139 N. C. 613, 52 S. E. 240, 
2 L. R. A. (N. S.) 313; Dillon on Municipal Corporations (5th Ed.) 
§ 1036 ; Lewis on Eminent Domain, § 567 ; Cooley on Constitutional 
Limitations, pp. 759, 760; Kaw Valley Drainage District v. Water 
Co., 186 Fed. 315, 108 C. C. A. 393; People v. Adirondack Co., 160 
N. Y. 225, 54 N. E. 689. 

[5] In the resolution and ordinance passed by the city council for 
the appropriation of property, it is not necessary that any finding be 
directly made by the council on the necessity of the appropriation, nor 
is the property owner entitled to a hearing on this question, as the 
passage of the resolution or ordinance is équivalent to an averment 
that the necessity had arisen and had been declared and acted upon by 
the council. , Zimmerman v. Canfield, 42 Ohio St. 463, 471 ; Dillon on 
Municipal Corporations, § 1037 ; Young v. St. Louis et al., 47 Mo. 492. 

[B] Nor can the necessity of appropriation of property by a mu- 
nicipal corporation be questioned except for collusion or fraud. Pans- 
ing V. Miamisburg, 79 Ohio St. 430, 87 N. E. 1139, 11 Cir. Ct. R. (N. 
S.) 5U. 
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It must be borne in mind that, in the case of the appropriation ôf 
property by a private corporation, one of the preliminary questions to 
be found by the court is "the necessity for the appropriation." Ohio 
Page & A. Gen. Code, § 11,046. The law is différent as to a municipal 
corporation. In the case of a municipal corporation, appropriating 
property for a street crossing the right of way of a railroad company, 
the railroad company may go into court in an independent action for 
injunction and litigate the question of whether the proposed street "will 
not unnecessarily interfère with the reasonable use of the property so 
crossed by such improvement" ; and they may go into court on this 
question only because the statute speciahy makes it a preliminary and 
judicial question. Gen. Code of Ohio, § 3677, par. 1. As to ail other 
cases of municipalities appropriating property, no such requirement is 
made by the statute, and therefore no judicial question arises until we 
arrive at the stage of fîxing the compensation. 

It is contended that the city of Akron is unable to pay for the prop- 
erty when appropriated. If this be so, then, under the law of Ohio, 
the property of the plaintiff can never be taken by the city of Akron, 
and the plaintiff cannot in any way be interfered with by this défend- 
ant. It is contended that the défendant has taken rights or property 
of the plaintiff and has manifested an intention to interfère with the 
exercise of certain rights and property. Thèse rights, as claimed by 
the plaintiff, appear to be certain rights which the plaintiff says it has 
acquired by virtue of its incorporation and organization, the making of 
surveys, the adoption of plans and programs by action of its directors, 
and the institution under the laws of the state of Ohio of certain pro- 
ceedings for appropriation ; it claiming that it has appropriated prop- 
erty absolutely as against this défendant, and conditionally as against 
the holders of title thereto. The Constitution of Ohio, art. 1, § 19, pro- 
vides that, before property is taken for public use, compensation shall 
first be made. There is no allégation that the plaintiff has taken prop- 
erty in this manner. A considération of sections 11,042, 11,046, 11,057, 
11,059, 11,065, 11,068, 11,070, 11,072 of the Ohio General Code indi- 
cates that no property is appropriated and no rights acquired under this 
Ohio law until compensation is made in pursuance of a judgment of a 
court after the verdict of a jury. 

[7] The plaintiff is a private hydroelectric corporation organized un- 
der the gênerai laws of Ohio ; having been granted its charter it had 
the right to be a corporation ; and, except so far as limited by law, it 
had the right to proceed or not, as it saw fit, by appropriation or other- 
wise with the accomplishment of the purposes which it has itself de- 
clared. It was not by virtue of its incorporation or by virtue of its 
franchise bound to carry out its scheme of development. A large num- 
ber of cases hâve been cited in support of the doctrines that, by virtue 
of its adoption of plans, the company has thereby acquired a right to 
appropriate the property of others included in this plan, and that this 
right has thereby acquired a priority over ail others, except the state 
acting directly upon this property. This might be true as between 
private corporations ; but as between a private corporation vested with 
the right of eminent domain for the carrying out of the purposes of a 
quasi public nature and the subdivision of a sovereign state, like a mu- 
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nicipal corporation, which exercises the power of eminent domain to 
carry on the vital needs of its population for a supply of water for 
domestic purposes, this priority cannot exist. The municipality is giv- 
en a paramoimt right to appropriate property needed for that purpose, 
although the same property has become the subject of earlier appro- 
priation proceedings by a private corporation. 

It is eminently just that it should not be otherwise. The right given 
is proportionate to the need and must be effective. The action of the 
city of Akron was for the commendable purpose of supplying its in- 
habitants with pure water; the purpose of the plaintiff corporation 
was to conduct its hydroelectric opérations for gain. The bill présents 
no fédéral question. If the défendant takes any property of the plain- 
tiff, it may do so under the statutes of Ohio, and no statute is before 
this court which violâtes any provision of the fédéral Constitution. 

If any of thèse laws are violated by the défendant, the plaintiff has 
a full, adéquate, and complète remedy in the courts of Ohio. 

The motion to dismiss the bill will be sustained. 



In re RANKIN. 

(District Court, N. D. Ohio, E. D. November 20, 1913.) 

No. 4,910. 

BANKRUPTCY (§ 60*) — INVOLUNTAEY PeOCEEDINGS — "ACT OF BaNKBUPTCT" — 

Receivebship. 

Under the express provisions of Bankruptcy Act July 1, 1898, c. 541, 
§ 8a(4), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), as amended by Act 
Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1493), 
it was an act of bankruptcy for a debtor whose property was below the 
amount of his debts, and who was unable because of the pressure of some 
of his debts to continue a going business, to apply to a state court for a 
receiver for his property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 80 ; Dec. Dig. 
§60.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; voL 8, p. 
7562.] 

In Bankruptcy. Proceeding to hâve E. H. Rankin adjudicated a 
bankrupt. Adjudication of bankruptcy granted. 

Thompson, Hine & Flory, of Cleveland, Ohio, for petitioners. 

DAY, District Judge. In this proceeding Rankin on the 28th of 
July, 1913, applied for a receiver in a certain action then pending in 
the court of common pleas of Portage county, Ohio, and the issue pre- 
sented is whether or not this application for receiver and the appoint- 
ment of a receiver was an act of bankruptcy. 

It is agreed by both parties to this contention raised on the answer 
of the receiver in the state court that Rankin was insolveht at the time 
of the filing of this pétition in bankruptcy and also at the time of his 
application for a receiver; and the petitioning creditors in their pe- 

•For other cases ses same topic & i mumbee in Dec. & Am. Diga. 1S07 to date, & Kep'r Indexes 
210 F, 



530 210 FEDERAL KEPOBTER 

tition sought to hâve Rankin adjudged bankrupt on the sole ground 
that, being insolvent, he had applied for a receiver for his property. 

The Bankruptcy Act, § 3a, provides in part: 

"Acts of bankruptcy by a person shall consist of his having: * * * 
(4) Made a gênerai assignment for the beneflt of his creditors ; or, being In- 
solvent, applied for a receiver or tnistee for his property or because of in- 
solveney a receiver or trustée has been put in charge of his property under 
the laws of a state, or territory, or of the United States; • * * " 

The language of the act carefully distinguishes the act of bankruptcy 
turning on the application of an insolvent hinlself for a receiver from 
the appointment of a receiver. 

In the présent case, it is quite apparent, from an examination of the 
pétitions filed by Rankin in the common pleas court, that we haVe a 
debtor, whose property is below the amount of his debts, who is unable 
because of the pressure of some of thèse debts to continue as a going 
business, and who therefore seeks to place his property within the pro- 
tection of the State court. It would naturally follow that the receiver 
holds this property impressed with the right of the creditors to pay- 
ment. He owes them the duty of payment of the debts ont of the 
property in his hands, and it follows that the resuit of such an applica- 
tion for a receivership in the state court is the distribution of the es- 
tate to the creditors, and it is the purpose of the bankruptcy act to 
allow this distribution to be had in bankruptcy rather than in a state 
court. 

The text-writers on bankruptcy hâve followed the plain meaning 
of this statute. Loveland on Bankruptcy, § 155, says: 

"A person coramits an act of banlvruptcy if, being Insolvent, he applies for 
a receiver or trustée for his property. 

"It will be observed that an act of bankruptcy Is commltted when an in- 
solvent applies for a receiver or trustée. It Is not necessary that the re- 
ceiver or trustée be actually appolnted. The rea.son for the appointment, or 
whether the court appolnting the receiver or trustée is authorized by law 
to do so, is immaterial. ff he makes the application whlle insolvent, he com- 
inits an act of bankruptcy. 

"Where the debtor has applied for n receiver or trustée of his property, the 
only question is whether he vvas insolvent at the tlme. If the court of bank- 
ruptcy finds that the debtor's property veas not sufflcient at a fair valuation to 
pay his debts at the tlme he applied for a receiver or trustée, he was in- 
solvent and commltted an act of bankruptcy." 

Collier on Bankruptcy, p. 102 : 

"This clause makes the application for a receiver or trustée by a bank- 
rupt vi'ho Is insolvent an act of bankruptcy ; if such an application is relied 
upon, It must be alleged that the application was made by the debtor. If 
the application for a receiver or trustée is made by any other person than 
the bankrupt, it must be alleged and shown that the application was based 
upon the Insolvency of the bankrupt." 

Remington on Bankruptcy, § 159: 

"If the receivership is applied for by others than the debtor himseif and 
the application therefor is not made on the ground of insolvency, It is not an 
act of bankruptcy, although the debtor may be lu fact insolvent." 

A number of cases bave been referred to by counsel for either side. 
In Re Spaulding, 139 Fed. 244, 71 C. C. A. 370, the application was 
made by a créditer. The court said, in part: 
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"Giving subdivision a (4) the construction whlch Its language demauds, we 
are of the opinion that it does net make a receiversMp an act of bankruptcy 
unless it was procured upon the application of the Insolvent himself, and 
while Insolvent; and does net malîe the putting a receiver in charge of the 
property of an insolvent an act of bankruptcy unless thls was done because 
of insolveney." 

Moss National Bank v. Arend, 146 Fed. 351, 76 C. C. A. 629. In 
this case a partnership was insolvent, and after the death bf one part- 
ner the other partner refused to take the assets of the partnership at 
the appraisement ; thereupon the administrator of the deceased part- 
ner applied for the appointment of, a receiver under the Ohio statute. 
This Ohio statute has not any connection with the solvency or insol- 
veney of the partnership. Judge Tayler, of this jurisdiction, in decid- 
ing the case, held the act of the sùrviving partner was not an applica- 
tion on his part, and that therefore there was no act of bankruptcy. 
The Court of Appeals for the Sixth Circuit, in reviewing the holding 
of Judge Tayler, said, in part: 

"But It is submitted that, since the flrm and the survlving partner were 
insolvent, and the latter jolned in the application, he 'being insolvent applied 
for a receiver or trustée for his property,' and therefore eommitted an act 
of banlvruptcy. But, as held by the court below, the survlving partner never 
really applied for a receiver. He had no power under the Ohio statute to 
apply for a receiver." 

In re Edw. Ellsworth Co. (D. C.) 173 Fed. 699, 23 Am. Bankr. Rep. 
284. In this case the appHcation for the receiver was by the cred- 
itors. The court said, in part : 

"It is only when a receiver has been appointed In another court because 
of insolveney, as that term is deflned in the bankruptcy act, or where the 
corporation on its own initiative has applied for the appointment of a receiver 
or custodian of Its property, that an act of bankruptcy under section 3a (4) 
has been eommitted. This provision of the bankruptcy act must be strictly 
construed." 

In rê Boston & Oaxaca Mining Co. (D. C.) 181 Fed. 422, 24 Am. 
Bankr. Rep. 923. The application in this case was made by the mi- 
nority stockholders, and the sole ground of bankruptcy was the ap- 
pointment of a receiver. The court said: 

"The application for a receiver to the South Dakota court vras not made by 
the alleged bankrupt, but by three of its stockholders. There is no alléga- 
tion in the pétition, nor would the facts bave v?arranted such an allégation, 
that it, 'being insolvent, applied for a receiver for its property.' " 

In re Gold Run Mining Co. (D. C.) 200 Fed. 162. The creditors 
applied for appointment of a receiver, alleging that the company was 
insolvent. The company consented to the receivership, and it wa<^ "■■- 
gued that this was équivalent to application for a receivership. The 
court said : 

"The first act of bankruptcy alleged is that the company, while insolvent, 
consented to the appointment of a receiver of its property in the state court 
upon the ground of insolveney. This, hovvever, cannot avail for the following 
reasons: (a) This is not an act of bankruptcy. The statute makes it an act 
of bankruptcy 'to apply for a receiver.' This Is deflned by Collier * * * 
to be 'voluntary application * * * of a corporation under resolution of 
Its hoard of directors.' Mère consent, which is passive, is not tantamount to 
application, which is affirmative." 
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Blackstone v. Everybody's Store, 207 Fed. 752, 125 C. C. A. 290. 
In this case, the debtor himself applied to the court for a temporary 
receivership. The court said : 

"This case (that of Everybody's) dlffers from the Butler Case in auother 
respect, In that a temporary receivership was applied for under the debtor's 
own will in equity, rather than that of its creditors, and thus the particular 
question hère is made to rest upon that clause of section 3a of the bankriiptcy 
act, * » * which déclares that it shall be deemed au act of baukruptcy 
for the person, being insolvent, to apply for a receiver or trustée for his 
property." 

The court later in its opinion refers to the possibility of winding 
up the affairs of the alleged bankrupt in some other manner than in 
the bankruptcy court ; but this language is doubtless used by the court 
in refusing to take up the question referring to the vahdity of a cer- 
tain transfer of assets, which would make the company solvent. It is 
plainly stated on page 755 of 207 Fed., at page 293 of 125 C. C. A., 
of the opinion that: 

"tJnder a pétition like this, where the application Is by the debtor Itself, 
the question of adjudication dépends soiely upon the question of solvency or 
Insolvency." 

At the same time the Circuit Court of Appeals, for the First Cir- 
cuit, considered this case of Blackstone et al. v. Everybody's Store 
et al., it considered the case of Butler & Co., 207 Fed. 705, 125 G. C. 
A. 22Z, wherein the application for a receivership was by a créditer. 
A creditor's application was procured by the corporation itself, and 
the court held that this was not équivalent to an application by the 
debtor itself, but said that such an application, if made by the debtor, 
would hâve been an act of bankruptcy. 

In the case of Exploration Mercantile Co. v. Pacific Hardware & 
Steel Co., 177 Fed. 825, 101 C. C. A. 39, 24 Am. Bankr. Rep. 216, 
the application made the f ollowing allégation : 

" 'That, ovvlng to the debtor's condition In business and the Inability of said 
défendant corporation at the présent time to collect the ainounts ovt'ing to it, 
the said corporation is in danger of its assets belng wasted through attach- 
ment or litigation, as the aforesaid claims and other elalœs are due, and the 
said corporation is liable at any time to be attached and therefore be unable 
to carry on and continue its business or to be put to very large and useless 
expense by way of litigation, and the assets of the property to be wasted 
thereby,' and 'that by reason of the facts aforesaid the said corporation 
should be dissolved, and that a receiver should be appointed to take charge 
of the business and affairs of said corporation, that its property may be pre- 
served, its creditors paid, and its assets cared for.' " 

The court held that this application was an act of bankruptcy, and 
said further: 

"With respect to the application for a receiver It may be eonceded that, if 
It appears from the record and is established by proof that the application is 
made under some statutory authority or gênerai equity jurisdictlon having 
no relation to insolvency, then the act of applying for a receiver is not an 
act of bankruptcy. But when it appears that the application for a receiver 
has relation to insolvency, and that the purpose of the proceeding is to hâve 
the corpoi-atlon managed with a view to its dissolution and the distribution 
of its assets among the creditors of the insolvent, then the application for 
a receiver is clearly an act of bankruptcy." 
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The application in this case which is submitted for décision has a 
relation to insolvency. It is plain that the statute clearly fixes the es- 
sential éléments of this act of bankruptcy, and judicial construction 
cannot enlarge the plain language used by Congress. Great incon- 
venience and injustice often results from the fact that by state receiver- 
ships creditDrs are often long delayed and deprived of their usual 
remédies, without receiving the benefits of the prompt administration 
of the estate in the fédéral court. Often an insolvent has sought a 
State receivership, gained the appointment of a friendly receiver, and 
in that manner the business has been conducted without particular re- 
gard to the interests of any one else except the insolvent. In the prés- 
ent case Rankin, while insolvent, applied for a receiver. This is made 
an act of bankruptcy by the act, and is plainly established by an ex- 
amination of the pétition filed in the common pleas court. 

It therefore follows that an adjudication of bankruptcy may be en- 
tered. 



In re DESNOYERS SHOE CD. 
(District Court, S. D. Illinois, S. D. January 15, 1914.) 

1. Bankruptcy (§ 314*) — Olaims— Consideeation. 

A bankrupt corporation, contemplating an increase in its capital, re- 
ceived $50,000 from claimant under an agreement with the bankrupt's 
président to pay dividends on the amount as on regular stock, to pay in- 
terest for the advancement, to give claimant's son a position and every 
legitimate opportunity to increase in knowledge in the business of the 
corporation, or such gênerai business as came before the président of the 
corporation, and to issue stock to claimant therefor as soon as the in- 
crease should become effective. Held, that while the last élément of 
the considération the bankrupt could not bind itself to perform, the three 
other éléments of considération were within its power; and, the stock 
not having been increased prior to bankruptcy, and the valid part of the 
considération being sufficient and substantlal, the claimant was not en- 
titled to prove his claim against the corporation's estate for the whole 
amount of the fund so advanced, on the theory that the whole contract 
was invalid for want of mutuality of obligation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. %i 469-473, 478, 
483-487, 489, 490 ; Dec. Dig. § 314.*] 

2. Bankbuptcy (§ 312*) — Coepoeations— Stockholdeb ob Ceeditoe — Bstop- 

PEL. 

Claimant contributed $50,000 to a corporation under an agreement con- 
templating that It should issue stock therefor when the corporation's cap- 
ital should be increased as eontemplated, that in the meantime he should 
receive interest, and that it should also be entitled to dividends. After 
the payment a statement was. sent out by the corporation to creditors, 
showing the amount paid in as an increase in capital, and claimant, 
though knowing that such statement would be used to enhance the bank- 
rupt's crédit, took no steps to prevent such use, but on the contrary held 
himseU out as connected with the business. Held that, as to creditors 
relying on such conduct, he was estopped to claim that he was a cred- 
itor of the corporation and not a stockholder. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. || 496-500; 
Dec. Dig. § 312.*] 

*For other cases see aame topLe & § nombbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Banketjptct (§ 245*) — Rights of Teustee— Spécial Ceeditoks— Bquitibs 
— Enfoecembnt. 

A bankrupt's trustée represents ail persons interested in the estate, and 
may therefore enforce équitable rights in favor of certain creditors. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 245.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Desnoyers Shoe Company. A claim of L. D. Dozier against the estate 
was allowed by the référée, and the question certified. Décision re- 
versed. 

Following is the referee's report : 

I, E. S. Robinson, one of the référées of sald court In bankruptcy, do here- 
by certify that in the course of the proceedings in said cause before me the 
following question arose pertinent to the said proceedings: 

The question is on the allowance of claim filed by L. D. Dozier against the 
estate of bankrupt in the amount of $50,000, Dozier having agreed to sub- 
sciihe for that amount of capital stock of bankrupt corporation upon said 
corporation increasing its capital stock from ,f300,000 to $500,000, and having 
advaneed said $50,000 to the Company upon that agreement, and sald bank- 
rupt corporation failing to increase its capital stock, bankruptcy intervenlng, 
and no stock ever having been issued to Dozier. The Desnoyers Shoe Com- 
pany vi'as an Illinois corporation. It operated shoe factories in Springfield 
and Belleville, 111., and St. Louis, Mo. Springfield, 111., was named as its 
principal place of business in its charter, but for about two years prior to 
bankruptcy its offices were located in St. Louis, and its business was con- 
ducted principally from there. Willis L. Desnoyers was the président of the 
corporation and its active manager, so much so that he managed and con- 
ducted it practically as his private business. 

In the latter part of 1910 the Company was somewhat in flnancial stralts, 
and Desnoyers desired to obtain some more capital. The capital stock of the 
Company was then $300,000. Lewis D. Dozier, of St. Louis, a man of means 
and retired from active business, in some way was informed that the Com- 
pany intended to Increase its capital, and, having a son whom he wanted to 
establish in business, interviewed Desnoyers, with an idea of investing in the 
Company, and at the same time placing his son in a position to learn the shoe 
manufacturing business. He was told by Desnoyers that the company wanted 
to increase its capital to $500,000, which would be done at the next annual 
meeting of the stockholders to be held in Springfield in July, 1911. After 
discussing the matter several times, it was agreed between Desnoyers and 
Dozier that Dozier was to take $50,000 of the proposed increase of capital 
stock, and that Dozier and his son were both to become dlrectors of the com- 
pany, and the son to be placed in the office of the company and glven an op- 
portunity to learn the shoe business. Upon this understanding Dozier, on 
January 23, 1911, advaneed the company $50,000, and Desnoyers gave Uim 
the following document: 

"Mr. L. D. Dozier, Sr., St. Louis, Mo. — Dear Sir: In accepting your check 
for fifty thousand ($50,000) dollars, receipt of which is hereby aeknowledged, 
we wish to cover ail the points of the agreement between us, of which your 
payment is the initial step. 

"The $50,000 received from you and referred to above, is to become a part 
of the capital stock of the Desnoyers Shoe Company as soon after July Ist 
as we can legally arrange for an increase to our capital stock, the increase 
to be from the présent $300,000.00 to $500,000.00 and to be ail paid in in cash 
or its équivalent, except $50,000.00, which is to be carried for the account 
of the undersigned until such time as the dividends on same shall hâve 
paid for the principal, or uutil it shall be paid for in cash, or, in the event 
of my death, it shall become treasury stock for the co.mpuny, with exception 
of such parts as hâve already been paid for In the manner outliued above. 

"The $50.000.00 which you are now paylng, it is understood, Is to become 
spécial capital until such time as we are aWe to merge it into the gênerai 

•For other cases see same topic & § ndmeer m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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capital stock In the manner outlined above, and it is to bear the same i>er- 
centage of dlvidends as regular stock, beglnning from the Ist of January; 
and, in addition to this, as a premium for prepayment, we will pay you 6 
per cent, per annum for interest on the said amount from to-day until the 
Ist of July. 

"It is further understood to become a part of this agreement, that if you 
or Lewis or both should désire to become officers and direetors or both of 
this Company, that such arrangements will be made. 

"It is further understood that the writer is to give Mr. Lewis Dozier, Jr., 
every legitimate opportunity to increase In knowledge In the shoe business 
or such gênerai business as cornes before the writer. 

"It is further understood that the salary basis under which I am now work- 
Ing.will be changed after July Ist, and that, in lieu of the commission I hâve 
been gettlng, I shall recelve a salary of $ per year, as per my conver- 
sation wlth you. 

"[Slgned] Desnoyers Shoe Company, 

"[Signed] W. L. Desnoyers." '"^- ^- Desnoyers, Président. 

In accordance wlth said writing Desnoyers, as président of the company, 
pald Dozier $1,316.67 as interest from said date until July 1, 1911, on the 
^50,000 advanced, and young Dozier was given a position wlth the Com- 
pany. Dozier was given crédit on the books of the company for $50,000. On 
June 27, 1911, Dozier was pald $516.67 as Interest on said amount from July 
1, 1911, to September 1, 1011. The capital stock of the company was not in- 
creased, and on July 21, 1911, an involuntary pétition in bankruptcy was 
filed against the company, and it was adjudged bankrupt on August 1, 1911, 
and the Sangamon Loan & Trust Company, of Springfield, 111., was appointed 
trustée of its estate. 

Dozier filed his claim for $50,000 against the estate. Objections to the 
allowance of the claim was flled by the trustée, and also by American Hide 
& Leather Company, a créditer. I made an order allowing the claim in sum 
of $49,758.35, being the full amount after deductlng the interest from August 
1, to September 1, 1911, as provided by section 63a (1) of the Bankruptcy Act 
(Act July 1, 1S98, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]). The 
trustée and American Hide & Leather Company thereupon flled pétition for 
revlew by the court. 

Considérable évidence has been taken on behalf of the objectors and claim- 
ants, and lengthy and elaborate brlefs and arguments filed, but In my opinion, 
there Is but one question, and that a question of fact, viz.: Is Dozier by his 
act or acts, or by his failure to do some act or acts incumbent on him, estop- 
ped from provlng his claim and receivlng dlvidends from the estate until the 
other creditors are pald the full amount of their claims? There can be no 
question but that he had a claim or debt good as against the corporation. 
That, I think is conceded; at any rate the authorltles so hold. Wlnters v. 
Armstrong (C. C.) 37 Fed. 508 ; Laredo Imp. Co. v. Stevenson, 66 Fed. 633, 13 
C. G. A. 661 ; Eoss-Meehon Co. v. Southern Iron Co. (C. C.) 72 Fed. 959 ; Mat- 
thews V. Columbia Bauk (C. O.) 79 Fed. 558; Wolf v. Chicago Bign Ptg. Co., 
233 111. 501, 84 N. B. 614, 13 Ann. Cas. 369 ; Spring Co. v. Knowlton, 103 U. S. 
49, 26 L. Ed. 347. 

It is contended by the objectors that Desnoyers made statements showing 
the increase in the capital of the company and Dozler's connection with the 
same, and by such statements induced the American Hide & Leather Com- 
pany and other creditors to extend crédit to the company, and that Dozier 
permitted the same to be doue, and is thereby estopped from provlng his claim. 
In my judgment the proof is not sufficient to establish an estoppel. It is 
true that Desjuoyers sought to use Dozier's name in connection with the com- 
pany. Dozier was generally known as a man of wealth, who had retired from 
active business, and to hâve his name connected with the company was un- 
doubtedly bénéficiai to the company and gave it- a better standing for crédit. 
Immediately after Dozier gave the check for $50,000 Desnoyers vlslted the 
Boatmen's Bank, of St. Louis, wlth which the company was dolng business, 
and from vi'hich it was seeking to borrow more money, and exhlbited the checK 
to the otScers of the bank and said that the company was golng to increase 
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Its capital stock, and that Dozier was goiag to Invest in It. Before that tlme 
the bank had agreed to extend the company crédit to the amount of $50,000, 
and Desnoyers was asl5;mg that it be increased to $100,000, which was after- 
wards done. 

Desnoyers also gave out tlie following statement to commercial agencies and 
to certain creditors: 

"Statement of the Desnoyers' Shoe Company. 

"Assets. "January Ist. 1911. 

Real estate, machlnery, etc $230,913 61 

Bills receivable 2,600 00 

Accounts receivable $SS,712 33 

Less doubtfui <S00 00— 87,912 33 

Inventories and prepaid items 250,941 67 

Cash (L. D. Dozier) $50,000 00 

Cash 11,832 02— 61,832 02 

$634,199 03 
"Liabilities. 

Accounts payable $254.539 10 

Bills payable. 20,000 00 

$274,539 10 
"The real estate Item consists of modem brick factory building in Spring- 
field, IlL, with an area of 75,000 sq. feet of floor space ail thoroughly sprink- 
lered (Insurance rate 15c per bundred dollars) having a frontage of 320 feet 
on a paved avenue, by 420 feet on the Wabash Railroad. This is not out- 
lying property, but is well downtown and surrounded on ail sides by the homes 
of working people. 

"AU the items as listed above were corapiled by Price, Waterhouse & Com- 
pany, and certifled by them, except the item of cash listed as L. D. Dozier. 
This item represents an increase to our capital stock of $50,000 paid by Mr. 
Dozier o£ this clty. This Is to be spécial until the Ist of July, at which time 
it is the purpose of the company to increase its capital stock from $300,000.00 
to $500,000.00 and this spécial capital will then become part of the gênerai 
fund. Desnoyers Shoe Company, W. L. Desnoyers, Près." 

This statement was in itself, to my mind, suflicient to put one about to ad- 
vance or extend crédit on inqulry as to Dozier's connection or relation with 
the company. So far as the évidence shows there was no différent statement 
made by Desnoyers, and no statement of any kind was made by Dozier. No 
créditer took the trouble to make any kind of inqulry from Dozier or his 
son, except that Mr. Whitaker, président of the Boatmen's Bank, of St. Louis, 
on meeting Dozier in the washroom of the Noon Day Club, in St. Louis, 
shortly after Dozier's check for $50,000 was shdwn to Mm by Desnoyers, did 
say to Dozier: "Bud (the name by which Dozier was known to his friends), 
I see you are going into the shoe business?" To which Dozier replied: "Yes, 
I expect to put my boy in there and educate him in the business." There 
is nothing to show that Whitaker indicated to Dozier in any way that Des- 
noyers or the company was seeking to increase its crédit at the Boatmen's 
Bank on the strength of Dozier's connection with the company, or that Dozier 
knew such to be the fact. It would appear to hâve been a casual remark by 
one to an acquaintance or friend, and a natural reply to such remark. The 
creditors seem to hâve assumed without inqulry that Dozier was connected 
with the company, and that his connection justlfled more libéral dealings with 
the company. It is possible that Desnoyers sought to convey that impression, 
even to the extent of deceiving the creditors without letting Dozier know of 
it. The testimony of Madison B. King, head salesman for the American Hide 
& Leather Company, the objecting créditer, would seem to show that fact. 
In his testimony he says that Desnoyers and young Dozier came to his office 
in Chicago in the early part of 3011; that Desnoyers introduced him to young 
Dozier and (quoting his language) "in an aside to me, which I do not believe 
young Dozier heard, he stated that he had interested Mr. Dozier, Jr.'s father 
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In the eoncern, and that young Dozler would henceforth enjoy a good position 
with him." If Dozler knew that Ms name was being used to help the crédit 
o£ the Company, I know of no reason why Desnoyers should not hâve made 
the statement referred to by Klng openly in the hearing of young Dozler. It 
is true that Dozler, Sr., was a visltor at the St. Louis office and factory, fre- 
quently took some interest in looklng over the volume of business being done, 
and made some inqulry as to how the business was golng, but that does not 
seem to be remarkable in vlew of the fact that he was intending to Invest 
a large sum in the business and try and arrange for the future of hls son. 
So far as I can flnd from testlmony there is no évidence tending to show that 
Dozler had knowledge that his connection with the company was being used 
by Desnoyers, unless it is the testlmony of Mr. Whltaker, and that is not 
strong enough to establish an estoppel. Référence is made to the fact that 
Dozler himself does not testlfy. That naturally excites some suspicion, but 
the sworn statements of Dr. W. H. Flschel and Dr. Gwin Campbell that Do- 
zler was not In condition to testify explains hls failure to testlfy, and must 
be accepted as true wlthout proof to the contrary. When estoppel is relied 
upon the burden of proof is on one seeking to establish an estoppel, and must 
be establlshed by clear and unequivocal évidence. Coal Belt Rallway Co. v. 
Peabody Coal Ce, 230 111. 164, 82 N. E. 627, 13 L. R. A. (N. S.) 1144, 120 Àm. 
St. Rep. 282; Stanley v. Marshall, 206 111. 20 [69 N. E. 58]. The company 
being an Illinois corporation, the laws of Illinois control. 

And upon the pétition of the trustée and the American Hide & Leather Com- 
pany, the said question is certlfied to the judge of said court for his opinion 
thereon. 

Dated at Springfleld, 111., this 12th day of November, A. D. 1913. 

Wilson, Warren & Child and O. S. Humphrey, of Springfleld, 111., 
for trustée. 

Winston, Payne, Strawn & Shaw, of Chicago, 111., and Patton & Pat- 
ton, of Springfleld, 111., for American Hide & Leather Co. 

Lehmann & Lehmann, of St. Louis, Mo., for Boatmen's Bank. 

A. and J. F. Lee and Charles M. Polk, of St. Louis, Mo., for claim- 
ant. 

SANBORN, District Judge. [1] The claimant, L- D. Dozier, filed 
his claim for money had and received, stating therein that the bankrupt 
solicited a subscription for 500 shares of the proposed increase of cap- 
ital stock, and that claimant paid theref or $50,000 ; that the amount so 
paid became part of the gênerai funds and property of the bankrupt, 
and was used by it in payment of its outstanding bills and current ex- 
penses from time to time ; that the money was f urnished as a payment 
in advaftce for a proposed stock increase; that the bankrupt paid to 
the claimant $1,316.67 and also $516.67 as payments in advance for 
interest on $50,000 paid in. It is further stated in the claim that it was 
agreed between claimant and- the bankrupt that the latter would cause 
the increase of stock to be legaliy authorized, and stock certificates 
would be delivered to the claimant immediately after such authoriza- 
tion ; that the président of the bankrupt inf ormed the board of direc- 
tors of said advance payment, and the terms under which it was made, 
and the board ratifiée! and approved the action of the bankrupt in ac- 
cepting such advance payment, and' the bankrupt, with the knowledge 
and approval of the board, continued to retain the money so paid. The 
claim then states that no such proposed increase has been made, and 
that bankruptcy has occurred ; that the $50,000 has never been repaid, 
and claimant has never become or acted as a stockholder, and has nev- 
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er received any considération whatever for the payment, except the in- 
terest. Therefore it is claimed that the sum of $50,000 is legally due 
and owing to the claimant. 

The claim was evidently made upon the theory of the case of Chi- 
cago Sign Painting Co. v. Wolf, 135 111. App. 366, afïirmed 233 111. 501, 
84 N. E. 614, 13 Ann. Cas. 369, and Railroad v. Sneed, 99 Tenn. 7, 
41 S. W. 364, 47 S. W. 89. Thèse cases hold that an agreement to pay 
or a payment for corporate stock to be increased at a future time af- 
fords no considération for Dozier's payment, so far as the corporation 
is concerned, and that he could recover f rom it if no rights of creditors 
were involved. 

The claim is presented upon the theory that there was no other con- 
sidération for the payment except a promise to deliver the stock when 
it should be increased, and, such agreement being void as to the cor- 
poration, and the latter being the bankrupt, claimant is entitled to file 
for his payment. It appears, however, from the agreement made be- 
tween him and the président of the bankrupt that there were four élé- 
ments to the considération, being a promise to pay dividends as on reg- 
ular stock, a promise to pay interest for the advances, a promise to give 
the claimant's son every legitimate opportunity to increase in knowl- 
edge in the shoe business, or such gênerai business as came before the 
président of the company, and the issue of stock. The last élément of 
considération the bankrupt could not bind itself to perform, and upon 
this the claimant bases his whole right of recovery. The three other 
éléments of considération were within the power of the shoe company 
to perform, and they were being performed when bankruptcy occurred. 
The contract, therefore, was based upon a considération partly valid 
and in course of performance, and partly invalid. The valid part was 
a sufficient and substantial considération. Alderton v. Williams, 139 
Mich. 296, 102 N. W. 753; Washburn v. Wilson, 48 N. Y. Super. Ct. 
159; Pittsburg Stove Co. v. Pa. Stove Co., 208 Pa. Z7, 57 Atl. 77; 9 
Cyc. 370 ; Harris v. Tyson, 24 Pa. 347, 64 Am. Dec. 661 ; Jackson v. 
Jackson, 222 111. 46, 78 N. E. 19, 6 E. R. A. (N. S.) 785. 

■The claimant might hâve an action for a partial breach of the con- 
tract, and might hâve filed a claim under section 63b of the bankrupt- 
cy act for damages on account of such partial breach. He cannot, how- 
ever, treat the contract as a whole as invalid, as he has done by filing 
a claim, and recover the money paid by him, on the ground of the want 
of mutuality of obligation. The référée should hâve disallowed the 
claim as a whole. 

[2] It appears also from the record that after the money was paid 
by claimant the bankrupt gave wide publicity to the f act that the claim- 
ant had become connected with the shoe company. The claimant also 
frequently visited the office of the bankrupt, and attended directors' 
meetings. The money was intended to be used in the business of the 
company. It was to be permanently invested in the business, and the 
contract in question does not contemplate that the relation between the 
parties should be that of debtor and creditor. A statement was sent out 
by the bankrupt that the $50,000 paid in by the claimant represented an 
increase of the capital, and was to be spécial capital until July 1, 1911, 
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and it was the purjJose of the company on that date to increase its 
capital, when the spécial capital would become part of the gênerai 
funds. It does not appear that the claimant made any statement of his 
relation to the company, except to the officer of the Boatmen's Bank, 
as quoted in the referee's report. Claimant was a business man of 
large expérience and wealth, and must hâve f ully understood that his 
connection with the shoe company would be used to enhance its crédit. 
The record shows that five of the creditors, the Boatmen's Bank, Pfist- 
er & Vogel, Gardner-Beardsell Company, Thayer-Foss Company, and 
the American Hide & L,eather Co., relied upon the fact of the claim- 
ant's connection with the company in their dealings with it. I think 
that the claimant was held out to the creditors as having become con- 
nected with the company, and that he has so conducted himself in the 
whole transaction that he must be held to hâve authorized such holding 
out. The claimant is therefore estopped to urge his claim as to ail 
creditors who relied upon such holding out. 

[3] The point is made by counsel for the claimant that as only 
one of the creditors, the American Hide & Leather Co., has specially 
objected to the allowance of the claim, the estoppel, if any, should not 
operate in favor of any other creditors, and that the trustée does not 
represent a part only of the creditors, because he can enforce the com- 
mon rights and claims of ail -creditors, and cannot plead or urge the 
Personal claims of individual creditors which are not common to ail. 
On this point claimant relies upon the dissenting opinion of Judge 
Sanborn in Scott v. Latimer, 89 Fed. 843, 33 C. C. A. 1, in the Eighth 
circuit. A contrary rule was laid down by the Court of Appeals of 
that circuit in the case of In re Bothe, 23 Am. Bankr. Rep. 151, 173 
Fed. 597, 97 C. C. A. 547, and I think this rule should be followed in 
this matter. 

The décision of the référée should be reversed. 



In re WATMOUGH. 

(District Court, N. D. OMo, E. D. October 3, 1913.) 

No. 4667. 

1. Bankeuptcy (§ 140*) — Saies to Bankbupt — Fbatjd — Eecovebt of Pbop- 

EETY. 

Where claimant was Induced to sell certain goods to the bankrupt by 
reason of lus fraudulent concealment of his flnancial condition, and, al- 
most immediately after the goods were delivered, buyer was declared bant- 
rupt, the claimant was entitled to disavow the contract and recover the 
property on diseoverlng the fraud, provided it acted within a reasonable 
time. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. f 140.*] 

2. Banketjptcy (§ 140*) — Fkatjdulent Sales — Recovery or Peopeety oe Peo- 

CEEDS. 

Where goods hâve been sold to the bankrupt by reason of fraudulent con- 
cealment of his financial condition, the seller may recover the particulai 

'For other cases see same topie & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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property, If It can be found, or, If It bas been sold, may recover the pro- 
ceeds, If known, and not lost or so Intermingled with other funds as to 
be indistinguishable either in kind or amount. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

3. Bankeuptcy (§ 298*) — Sales oï Peopebtt-^Fbatjd — Eescission — Waiver. 

On December 4, 1912, the bankrupt purehased from claimant a bill of 
fixtures which were shipped to him and received by the bankrupt on the 
9th foUowing. On the same day a pétition in bankruptcy was filed, and 
on the llth a recelver was appointed, who used the materials in comple- 
tion of certain contracts held by the bankrupt. The seller received notice 
of bankruptcy proceedings on December lOth or 12th, but did nothing un- 
til January 13, 1913, when it wrote the trustée making claim for the goods. 
No intervening pétition, however, was filed claiming the goods or proceeds 
thereof until May 24, 1913. Held, that claimant's right to rescind and to 
recover the goods or the proceeds was lost by delay. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 430-443 ; Dec. 
Dig. § 298.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Wil- 
liam Watmough. On claim of the Sterling Sanitary Manufacturing 
Company for payment in fuU of a bill of goods alleged to hâve been 
purehased by the bankrupt by fraudulent représentations as to his 
crédit. Finding of spécial master in f avor of claimant reversed. 

Washington Hyde, of Warren, Ohio, for the bankrupt. 
Charles Fillius, of Warren, Ohio, for trustée in bankruptcy. 
Warren Thomas, of Warren, Ohio, for petitioning creditor. 

DAY, District Judge. The bankrupt, William Watmough, was do- 
ing a plumbing business in the city of Warren, Ohio. On the 9th day 
of December, 1912, he filed his pétition in bankruptcy. On December 

4, 1912, he purehased from the Sterling Sanitary Manufacturing Com- 
, pany, through a traveling salesman, a bill of goods for which he agreed 

to pay $150. On December 6th the sanitary company shipped thèse 
goods to the bankrupt's place of business, and they were received there 
on December 9th. The goods were sold to Watmough, f. o. b. Pitts- 
burg. On the llth day of December, a receiver was appointed to car- 
ry on the business of the bankrupt, pending the élection of a trustée, 
and on the same date the receiver was also authorized to complète a 
number of contracts for plumbing in various résidences in Warren, in- 
cluding the furnishing of materials and labor in the completion of 
thèse contracts. 

The sanitary company received notice of the filing of the pétition 
in bankruptcy on the lOth or 12th of December. Nothing was done 
by the Sterling Sanitary Manufacturing Company to recover the prop- 
erty itself, either from Watmough or the trustée, but on January 13th, 
more than a month af ter the knowledge of the bankruptcy reached the 
sanitary company, the sanitary company wrote a letter in substance as 
foUows : 

"We hereby notify you that we make claim to 12 low down Blphonic water 
closets dellvered to William Watmough, Warren, Ohio, on the date he went 
iuto bankruptcy, December 9, 1912, amounting to $150." 

•For other cases see sa.me topLc & § kujieee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



IN EE WATMOUGH 541 

This letter was received by the trustée elected in the intérim. At the 
time of the receipt of this letter, the trustée did not know the particu- 
lar property ; he did not keep an account of its sale, and did not know 
then, and did not know at the time of the hearing bef ore the spécial 
master, what he received for it. Nothing further was, done by the 
Sterling Sanitary Manufacturing Company until it filed its pétition 
with the référée in bankruptcy, claiming in substance that on the 4th 
day of December it entered into an agreement to sell certain goods, 
describing them, to Watmough, for which he (Watmough) agreed to 
pay the sum of $150; that on December 6th it shipped the goods to 
Watmough, at Warren, Ohio; that at the time he purchased the goods 
he was bankrupt and unable to pay for them, and had no expectation 
of paying theref or, nor did he intend to pay therefor ; that the goods 
were ordered for the purpose of def rauding the plaintiff, or the inter- 
vener; that on December 9th Watmough was adjudged a bankrupt; 
that on the same day the goods were delivered f rom the f reight station, 
at Warren, to the bankrupt's place of business, and placed among his 
stock in trade, and the same was thereaf ter taken possession of by the 
trustée in bankruptcy and sold, and that by reason of such sale he was 
unable to get possession of the goods and is now unable to get posses- 
sion of the same; that, by reason thereof, the petitioner prays that 
he may be adjudged to hâve a valid claim against the trustée for the 
contract price of $150. This intervening pétition was filed with the 
référée in bankruptcy on the 24th day of May, 1913. Nothing was 
done by the manufacturing company, except to send the letter referred 
to and to file this pétition. 

[1] The trustée in bankruptcy contends that the manufacturing 
company' is entitled only to share in the assets of the bankrupt the same 
as the other gênerai creditors. The intervening petitioner claims that 
he has the right to this $150 to be paid to him, by reason of the well- 
settled doctrine that, where property has been obtained from one by 
fraudulent représentations and fraudulent practices, the vendor, upon 
discovering the fraud, may disavow the contract and recover the prop- 
erty. This doctrine is well established and well recognized in the bank- 
ruptcy courts. 

It is plain from the record that the vendor was induced to sell his 
property by reason of the fraud of the vendee in concealing his finan- 
cial condition. Talcott v. Henderson, 31 Ohio St. 162, 27 Am. Rep. 
501 ; Wilmot v. Lyon, 40 Ohio St. 296. ,^4 N. E. 720. 

When the sanitary company parted with the possession of its goods, 
by reason of the fraudulent inducement of the bankrupt, it was en- 
titled to disafiirm the sale and recover such property from the ven- 
dee's trustée in bankruptcy. Loveland on Bankruptcy, § 407; In re 
Spann, 183 Fed. 819; Halsey v. Diamond Distilleries Company, 191 
Fed. 498, 112 C. C. A. 142. 

It was the légal duty of the vendor to rescind the contract within a 
reasonable time (that is, before the lapse of a time after the true state 
of things is known), so long that under the circumstances of the par- 
ticular case the other party may fairly infer that the right of rescis- 
sion is waived. PoUock's Principles of Contracts, 515; Ward v. Sher- 
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man, 192 U. S. 168, 176, 24 Sup. Ct. 227, 48 L. Ed. 391 ; Grymes v. 
Sanders, 93 U. S. 55, 23 h- Ed. 798; McLean v. Clapp, 141 U. S. 429, 
432, 12 Sup. Ct. 29, 35 L. Ed. 804. 

[2] The vendor had the undoubted right, on learning of the fraud 
practiced upon him, to rescind the contract of sale, to recover the par- 
ticular propefty, if it could be found, or, if it had been sold, to recover 
the proceeds, if known, and not lost and so intermingled with other 
funds as to be indistinguishable either in kind or amount. 

[3] Outside of the letter written to the trustée a month after the 
bankruptcy was discovered, the vendor did nothing to pursue the iden- 
tical property, or to recover the proceeds arising from its sale, until the 
intervening pétition was filed in May, 1913. 

A proper administration in estâtes in bankruptcy requires that ail 
parties shall be treated fairly. There was plainly no wrong on the 
part of the trustée who stands as the représentative of ail the credi- 
tors. The particular goods were never pointed out to him, nor were 
they asked to be separated from the other goods in his possession. If 
the spécial master is sustained in his findings, the intervening petitioner 
would recover the entire amount of the purchase price of thèse goods, 
and this amount would be paid out of the gênerai assets of this bank- 
ruptcy case. 

The evils growing out of thèse réclamation proceedings are quite 
hard to overcome. A claiming creditor should be required in the first 
instance to be diligent in the pursuit of his remedy, where he desires 
to rescind the contract of sale and recover the property passing under 
this contract. 

Under ail the facts and circumstances of the case, I am of the opin- 
ion that the intervener lost his right to rescind this contract by reason 
of his delay in proceeding. 

The finding of the spécial master that this should be paid in full is 
reversed, and the intervening petitioner may file his daim as a gênerai 
creditor. An order may be drawn accordingly. 



FIKST NAT. BANK OF DUNN, N. C, v. FIRST NAT. BANK OF 
MASSILLON, OHIO. 

(District Court, N. D. OMo, E. D. November 24, 1913.) 

No. 8663. 

BiLLs AND Notes (§ 68*) — Acceptance — Promise to Accbpt. 

Where plaintifC bank, on présentation to- it by the W. Company of checks 
on défendant bank, wired défendant, "Will you pay W. Company checks î" 
stating the amount, and received a reply : "Forward your checks. ïhey 
will undoubtedly be taken care of by the company when presented" — 
whereupon plaintifi: advanced the amount of suoh checks to the W. Com- 
pany, défendant was liable to plaintifï for the amount of the checks, since 
it might bave put the matter beyond ail possibility of doubt, and what it 
said in addition to "forward your checks" was not in direct answer to 
plaintiff's telegram. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. §§ 110-115 ; 
Dec. Dig. § 68.*] 

•For oUier cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by the First National Bank of Dunn, N. C, against 
the First National Bank of Massillon, Ohio. On demurrer to the 
pétition. Demurrer overruled. 

G. M. Anderson, of Akron, Ohio, for plaintiflf. 
M. B. & H. H. Johnson, of Cleveland, Ohio, and George Kratsch, 
of Massillon, Ohio, for défendant. 

DAY, District Judge. The questions in this case arise upon the 
demurrer filed by the défendant to the plaintiff's pétition on the ground 
that the pétition does not state facts which show a cause of action in 
favor of the plaintifï. 

The pétition allèges in substance that on December 11, 1909, the 
Werner Company of Akron, Ohio, presented at the plaintiff's bank 
a certain check for $5,921 drawn upon the plaintiff and requested the 
plaintiff to cash the check ; and at the same time the Werner Com- 
pany offered to the plaintiff two checks drawn upon the défendant and 
payable to the order of the plaintiff, amounting in the aggregate to 
the sum of $5,921, in payment of the check drawn upon the plaintiff; 
that thereupon, and before cashing the check first above mentioned, 
the plaintifï sent to the défendant the following telegram: 

"Will you pay Werner Company checks fifty-nine hundred odd dollars? 
Answer. First National Bank" — 

and received f rom the défendant, in reply, the following telegram : 

"Answering yours. Forward your checks. They wUl undoubtedly be taken 
care of by the company when presented." 

And thereupon the plaintiff cashed for the Werner Company the 
first above-mentioned check and forwarded for collection the checks 
drawn by the Werner Company upon the défendant, but the défend- 
ant refused to pay the checks so drawn, and that the plaintiff has been 
unable to collect from the Werner Company any part of the sum of 
$5,921 except the sum of $221.73. 

It is further alleged that the plaintiff had no knowledge of the 
solvency or the insolvency of the Werner Company and was unwill- 
ing to cash the check upon it, of the Werner Company, until the 
plaintiff was assured that the checks of the Werner Company upon 
the défendant would be cashed upon presentment. It is also alleged 
in the pétition that in the telegram the défendant telegraphed the 
plaintiff that by that telegram the défendant accepted, guaranteed the 
payment of, and would pay the checks upon presentment to it. 

It is the contention of the défendant that the defendant's telegram 
does not constitute an acceptance or promise to pay the two checks 
drawn by the Werner Company on the défendant; that, under the 
circumstances set forth, the defendant's telegram does not constitute 
a guaranty of the payment of the checks ; and that, if the defendant's 
telegram should be construed as an acceptance or promise to pay, it 
would be illégal and unenforceable by the plaintiff because, the plain- 
tiff having notice that there were no funds in the defendant's bank 
to meet the checks, such acceptance or promise to pay would be un- 
lawf ul to the knowledge of the plaintiff ; and also that, if the telegram 
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constituted a guaranty, this guaranty would be ultra vires of the de- 
fendant and void. 

From an examination of the pétition it seems plain that, if tlie tele- 
gram of the défendant constituted an acceptance, then it is unneces- 
sary to consider the other questions raised by the demurrer filed by 
the défendant. 

The inquiry made of the défendant was, "Will j'ou pay the Werner 
Company checks?" and asked for an answer. The Massillon bank 
answered, "Forward your checks. They will undoubtedly be taken 
care of by the company when presented." From an investigation of 
the State and fédéral cases bearing upon similar transactions, the 
principal case which seems to hâve been generally recognized by the 
law is the case of Garrettson v. Bank (C. C.) reported in 39 Fed. 163, 
7 L. R. A. 428, s. c. (C. C.) 47 Fed. 869, and Bank v. Garrettson, 51 
Fed. 168, 2 C. C. A. 145. The fîrst hearing upon this case was upon 
demurrer, as reported in 39 Fed. The second hearing was upon an 
agreed statement of facts; and the third hearing, reported in 51 Fed., 
was a review of the findings of the lower court by the Second Cir- 
cuit Court of Appeals. Judgment was rendered in the Circuit Court 
in favor of the plaintiff both on the demurrer and the agreed state- 
ment of facts. The court in 47 Fed. at page 869 said : 

"The facts show that the check was drawn and ofCered in payment for 
the eattle before the first telegram was sent. This fact was clearly euough 
conveyed to défendant by the phraseology of the telegram of September 28th: 
'Will you pay James Tate's check on you, twenty-two thousand dollars?' 
Défendant was not inquired of simply as to the solvency of Tate, nor, in 
words, whether his check was or might be good ; but the direct question was 
in effeet: Will you pay his check on you for $22,000? The answer must be 
read and interpreted in connection with the question asked. It was not only 
that Tate is good, with the neeessary implication to the extent of $22,000, 
but it went further and said, 'Send on your paper,' clearly indicating that it 
was acceptable, and would be paid on its arrivai. On the faith of that as- 
surance, the vendor parted with the eattle, and accepted the check in pay- 
ment ; and on the faith of the telegram the plaintiffs accepted the check in 
diseharge of the eattle company's debt to them, and thereupon Tate was per- 
mitted to take away the eattle. A more complète estoppel could not well 
arise." 

The telegrams involved in the Garrettson Case were: 

"Will you pay James Tate's check on you, twenty-two thousand dollars?" 

The answer read: 

"James Tate is good. Send on your paper." 

In the case of Scudder v. Union National Bank, 91 U. S. 406 (23 
h. Ed. 245), the court said on page 414 : 

"It is a sound principle of morality, which is sustained by well-considered 
décisions, that one who promises another, either in writing or by paroi, that 
he will accept a particular bill of exthange, and thereby induees him to 
advance his money upon such bill, in reliance upon his promise, shall be held 
to make good his promise. ïhe party advances his money upon an original 
promise, upon a valuable considération; and the promisor is, upon principle, 
bound to carry out his undertaking. Whether it shall be held to be an ac- 
ceptance, or whether he shall be subjected in damages for a breach of his 
promise to accept, or whether he shall be held to be estopped from impeach- 
ing his Word, is a màtter of form merely. The resuit in either event is to 
compel the promisor to pay the amount of the biU, with interest" 
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In the case of Williams v. Winans, 14 N. J. Law, 339, commentée! 
upon with approval in the Scudder v. Union National Bank Case, the 
court said: 

"A paroi acceptance of a draft or Mil will bind the acceptor. A promise to 
accept, made before the acceptance of the bill, will amount to an acceptance 
in favor of the person to whom the promise was eommunicated, and who took 
the blU on the crédit of it. An acceptance may be implled as well as ex- 
pressly glven. An acceptance, after the time of payment, is good and binds 
the acceptor." 

In the case under considération it appears from the pétition that the 
défendant knew that the checks had been offered to the plaintiff, and 
that before it accepted them the plaintifï wanted to know whether 
thèse checks would be paid on présentation. The question formulated 
in plaintiff's telegram called for a plain, simple answer. Ail the de- 
fendant had to do was to make such an answer. It had it in its power, 
and it was the duty in fair dealing to put the question beyond ail pos- 
sibility of doubt. Being presumed to know this, the défendant wired, 
"Forward your checks." Whatever the telegram said in référence to 
the solvency of the company was not in direct answer to the telegram, 
as the telegram inquired whether or not the checks would be paid, 
not whether or not the Werner Company was solvent. As this ques- 
tion arises upon demurrer, it is not necessary to consider at this time 
the other contentions urged by counsel for the défendant. 

The demurrer will be overruled. 



In re TTJNGHAUSS. 

(District Court, S. D. New York. January 26, 1914.) 

Aliens (§ 68*) — Naturalization — Application — Time — Limitations. 

^^aturalization Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (TJ. S. Comp. 
St. Supp. 1911, p. 529) provides for a déclaration of intention to be- 
come a citizen, but déclares that no alien who, in conformity with the 
law in force at the date of his déclaration, bas declared bis intention to 
become a citizen of the United States, shall be required to renew such 
déclaration ; also, that not less than two years or more than seven years 
after he has made such déclaration of intention he shall make and file 
In duplicate a pétition in writing to be made a citizen, provided that if 
he has filed his déclaration before the passage of the act he shall not be 
required to sign the pétition in his own writing, etc. Eeld, that such pro- 
visions were intended not to impose any new qualifications in respect to 
those who had filed their déclarations prior to the passage of the act, but 
did not relieve such persons of the obligation to make their final applica- 
tion for citizenship within seven years. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 138-145 ; Dec. Dig. 
I OS.*] 

Pétition by Charles Yunghauss to be admitted as a citizen. Appli- 
cation dismissed. 

William Blau, of New York City, for petitioner. 
H. Snowden Marshall, U. S. Atty., and J. E. Walker, Asst. U. S. 
Atty., both of New York City, opposed. 

•For other cases see same topic & § nomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 35 
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MAYER, District Judge. The petitioner made his déclaration of in- 
tention to become a citizen before the Suprême Court of the state of 
New York on April 19, 1905. He filed in this court his pétition for 
admission to become a citizen on October 3, 1913. 

The question is whether the pétition should be denied because more 
than seven years hâve elapsed between the time of the making of the 
déclaration of intention and the présentation of the pétition for admis- 
sion to become a citizen. 

Section 4 of the Naturalization Law of June 29, 1906, provides, 
among other things, as f oUows : 

"First. He shall déclare on oath befoi'e the clerk of any court authorized by 
this act to naturallze allons, or his authorized deputy, In the district in which 
such alien résides, two years at least prlor to his admission, and after he has 
reached the âge of eighteen years, that It Is bona fide his intention to become 
a citizen of the United States, and to renounce forever ail allegianee and 
fidelity to any foreign prince, potentate, state, or sovereignty, and particularly, 
by name, to the prince, potentate, state, or sovereignty of which the alien may 
be at the time a citizen or subject. And such déclaration shall set forth the 
name, âge, occupation, Personal description, place of birth, last foreign rési- 
dence and allegianee, the date of arrivai, the name pf the vessel, if any, in 
which he came to the TJnited States, and the présent place of résidence in the 
United States of said alien : Provided, however, tJf.at no alien tvho, in con- 
formity Vjith the law in force at ,the date of his déclaration, has dœlared his 
intention to ieoome a citizen of the United States shall he required to renew 
such déclaration: * * » Proviijed further, That any person belonglng to 
the class of persons authorized and quallfled under exlsting law to become a 
citizen of the United States who has reslded constantly in the United States 
durlng a period of flve years next preceding May first, nlneteen hundred and 
ten, who, because of misinformatlon in regard to iils cltlzensliip or the re- 
quirements of the law governlng the naturalization of cltlzens has labored and 
acted under the impression that he was or could become a citizen of the United 
States and has in good taith exercised the rlghts or duties of a citizen or in- 
tended citizen of the United States because of such wrongful information and 
bellef may, upon making a showing of such facts satlsfactory to a court hav- 
ing jurlsdictlon to issue papers of naturalization to an alien, and the court In 
Its judgment belleves that such person has been for a period of more than flve 
years entitled upon proper proceedings to be naturalized as a citizen of the 
United States, recelve from the sald court a final certlflcate of naturalization, 
and sald court may issue such certlflcate without requlrlng proof of former 
déclaration by or on the part of such person of their intention to become a 
citizen of the United States, but such appUcant for naturalization shall com- 
ply In ail other respects with the law relative to the issuance of final papers 
of naturalization to allons. 

"Second. Not less than ttvo years nor more than seven years after he has 
made such déclaration of intention he shall make and file, in duplicate, a pé- 
tition in writing, signed by the applicant in his own handwrltlng and duly 
verified, In which pétition such applicant shall state his fuU name, his place of 
résidence (by street and number, if possible), his occupation, and, if possible, 
the date and place of his blrth ; the place from which he emlgrated, and the 
date and place of his arrivai In the United States, and, if he entered through 
a port, the name of the vessel on which he arrlved ; the time when and the 
place and name of the court where he declared his intention to become a 
citizen of the United States; if he is married he shall state the name of his 
wife and, if possible, the country of her nativlty and her place of résidence at 
the time of fiUng his pétition; and if he has chlldren, the name, date, and 
place of birth and place of résidence of each chlld living at the time of the 
flllng of his pétition: Provided, that if he has flled his déclaration before the 
passage of this act he shall not be required to sign the pétition in his own 
handwriting." 
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It is claimed that those parts of thèse sections which are underlined, 
supra, are in conflict with each other, and that the provision "that no 
alien vvho, in conformity with the law in force at the date of his décla- 
ration, has declared his intention to become a citizen * * * shall 
be required to renew such déclaration," when read in connection with 
the whole statute, indicates that it was the intention of the Congress 
not to apply the seven-year limitation to existing déclarations. 

An examination of the statute indicates that what the Congress in- 
tended was that there should not be any new qualiiications in respect 
of those who, prior to the passage of the act, had filed their déclara- 
tion ; and also that such persons should not be put to the trouble of 
filing new déclarations. 

For instance, while the act required that applicants thenceforth 
should sign the pétition for final admission in their own handwriting, 
it did not add that requirement in the case of those who had filed their 
déclarations prior to the passage of the act. 

It is clear, however, that the Congress did not intend that old appli- 
cants could wait for a longer period than new applicants within which 
to file the pétition. 

There is no reason why there should be any distinction in this re- 
gard between old and new applicants. The purpose of the act in this 
respect was to require that the applicant should move within a reason- 
able time, and the Congress fixed seven years as such a reasonable 
time. It seems fair to assume that the time limit was established in 
order to give the appropriate officiais of the government a fair oppor- 
tunity to make such investigations as would inform the court in re- 
spect of the admissibility of the applying alien. 

The question under considération was ref erred to by Judge Trieber 
in the case of In re Wehrli (D. C.) 157 Fed. 938, and he interpreted 
the statute in this respect concisely as f ollows : 

"The true Intént of Congress was that aliens declaring their Intention to 
become naturalized after the passage of the act must file their final application 
within seven years after the flling of the déclaration of intention, and as to 
those who filed the déclaration of intention before the enactment of the stat- 
ute they must make their final application within seven years from the en- 
actment of the act" 

Realizing that a décision of this question will involve the status of 
a considérable number of aliens, I hâve conferred with Judge HOUGH 
and Judge HAND, and they authorize me to say that they concur in 
the conclusion herein expressed. 

I am of the opinion that where the pétition for admission is made 
more than seven years after the act went into efïect, to wit, September 
26, 1906, it is not valid for any purpose. 

The pétition is therefore denied, and the clerk is instructed to make 
known this décision to ail persons afïected thereby who hâve hereto- 
fore appeared before the court. 
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UNITED STATES ex rel. NG. SAM et al. v. REDFERN, Commlssloner of 

Immigration. 

(District Court, B. D. Loulslana. January 23, 1914.) 

No. 15,000. 

1. Aliens (§ 32*) — Déportation — ^Warrant. 

Where proceediugs were Instituted agalnst certain Chinese aliens un- 
der the immigration law, and the commissioner found that tlie aliens had 
entered the United States at a point unknown, from Canada, without the 
inspection required by law, a déportation warrant, directing their return 
to China instead of to Canada, was erroneous. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*] 

2. Aliens (§ 32*) — Jurisdiction — Aliens. 

Where, in proeeedings for the déportation of certain Chinese aliens un- 
der the immigration law, the warrant illegally ordered them to be deported 
to China, when It was found that they had entered the United States from 
Canada, it was the duty of the court to take jurisdiction of a writ of ha- 
beas corpus and to détermine the merits of the case. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*] 

S. Aliens (§ 32*) — Déportation — Chinese — Autiiority or Officebs. 

While the immigration authorities may déport a Chinaman unlawfuUy 
in the United States under the gênerai immigration act, as well as under 
the Chinese exclusion act, yet if they elect to proceed in the summary 
manner authorized by the immigration laws they must proceed strictly in 
accordance therewith; and hence, having found that the défendant en- 
tered the United States from Canada, there was no authority to return 
him to China, or to any country except that "from whence he came." 

[Ed. Note. — For other cases, see AUens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*] 

4. Aliens (§ 23*) — Déportation — Immigration Law — Limitations. 

Chinese persons who had been in the country three years were not sub- 
ject to déportation under the immigration laws. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 76-90 ; Dec. Dig. 
§ 23.*] 

Habeas corpus by the United States, on relation of Ng. Sam and 
others, to procure relators' discharge from imprisonment under dé- 
portation warrants. Writs made absolute, and relators discharged. 

R. M. Moore, of New York City, and B. B. Howard, of New Or- 
léans, La., for relators. 

Jos. W. Montgomery, Asst. U. S. Atty., of New Orléans, La., for 
défendant. 

FOSTER, District Judge. In this case the relators pétition for 
writs of habeas corpus to release from the custody of the immigration 
authorities four Chinese persons, named, respectively, Ng. Sam, Ng. 
Tin, Ng. Sing, and Yee Ngall, who were in transit to China via San 
Francisco under departmental, warrants of déportation. The main 
contention of petitioners is that the Secretary of Labor found that the 

"For other cases see saine topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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said Chinese had entered the United States f rom Canada, and there- 
fore the Secretary of Labor exceeded his authority in ordering them 
deported to China. A similar writ was asked for in the case of Mark 
Wing Hee. 

Rules to show cause issued, and th? cases were tried at one time. 
On the hearing, it developing that Mark Wing Hee had been ordered 
deported by a United States commissioner, and had not availed himself 
of his right to appeal to the district court, the order to show cause was 
recalled and the writ denied. With regard to the other four China- 
men, however, writs of habeas corpus issued, and the matter was sub- 
mitted on the pétition and return and a transcript of the proctedings 
before the department made part of same. 

There is some shght différence in the speUing of the names of the 
parties but there is no doubt as to their identity. The return sets up 
gubstantially that they were arrested at Saratoga Springs, N. Y., on 
November 21, 1913, and on November 24th they were granted a hear- 
ing to show cause why they should not be deported f rom the United 
States ; that thereaf ter, about December 4th a record of the hearings 
was transmitted to the Secretary of Labor through the Commissioner 
General of Immigration, and the then acting Secretary of Labor be- 
came satisfied that each of the said aliens was illegally in the United 
States in violation of the immigration laws, in that each of said Chinese 
persons was then and there an aUen who had entered the United States, 
at a point unknown, from Canada, on or about the 20th day of Novem- 
ber, 1913, at a point other than designated by the immigration authori- 
ties, without inspection as required by law, and each of the Chinese 
persons was Ukely to become a public charge at the time of said entry, 
and that, further, each of the Chinese persons was in the United States 
in violation of the Chinese exclusion laws ; that the Acting Secretary 
of Labor issued his warrant of déportation on the 8th day of December, 
1913, and the said persons are held by virtue of the said warrant. 

[1,2] From the return itself, it is évident that the warrant is ir- 
regular in that the Assistant Secretary of Labor found that the aliens 
entered the United States from Canada, yet they are ordered deported 
to China. This he was without authority to do. U. S. v. Ruiz, 203 
Fed. 441, 121 C. C. A. 551. And therefore it is the duty of the court 
to take jurisdiction and look into the merits of the case. In re Chin 
Yow, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; Redfern v. Halpert, 
186 Fed. 150, 108 C. C. A. 262. 

[3] While no doubt the immigration authorities may déport a China- 
man unlawfully in the country under the gênerai immigration act, as 
well as under the provisions of the Chinese exclusion laws, if they 
elect to proceed in the arbitrary and summary manner authorized by 
the former, they at least ought to proceed strictly in conformity with 
its provisions. On the record before me there is not a scintilla of évi- 
dence to show when thèse four Chinese persons came into the United 
States, except their own testimony, and there is nothing to show they 
came from Canada at ail, or that they are liable to become public 
charges. There are indeed some suspicions circumstances connected 
with their taking passage on train at Port Kent, N. Y., but, giving full 
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weight to the innuendo and hearsay reported by the inspecter who in- 
vestigated them, still there is nothing to show thèse essential f acts. 

[4] Under the provisions of the immigration act, thèse Chinese, 
though unlawfuUy in the country, could not be deported after three 
years. Disregarding the claim of three of them to be American citi- 
zens, from their own testimony ail of them hâve been in the United 
States more than three years, and, while the immigration officers and 
Secretary of Labor perhaps might arbitrarily disregard this sworn tes- 
timony, still if that is eliminated from the case, there is nothing left. 
Congress has indeed vested the immigration officers with enormous 
power,tsubject to no check save their own consciences, but in granting 
them discrétion to arrest and déport any person charged with being an 
alien and unlawfully in the country, I cannot beheve that it was ever 
intended that they could do so arbitrarily, and without some évidence 
upon which to base their décision. 

Under ordinary circumstances, where the record shows clearly an 
alien is unlawfully in the country, but the warrant of déportation is 
defective, the Department of Labor should doubtless be afforded an 
opportunity of correcting its mistake, but in this case there would seem 
to be no good reason for so doing as the men can be rearrested under 
the provisions of the Chinese exclusion laws. And in that event they 
wiU hâve an opportunity of a trial in court, where they may be repre- 
sented by counsel in f act as well as in theory, and will hâve compulsory 
process to obtain witnesses in their own behalf . 

The writs will be made absolute, and the prisoners discharged from 
custody. 



COLOSINO et al. V. PITTSBURGH & L. E. R. CO. 

(District Court, B. D. Pennsylvania. February 2, 1914.) 

No. 2322. 

1. Courts (| 344*) — Proceduee — Pbocess — Sebvice — What Law Govekns. 

Wliether a sunamons In an action In a fédéral court may be seryed 
wlthln a fédéral district must be determined by tbe law of the United 
States. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. | 917; Dec. Dlg. § 
344.*] 

2. CoTJRTs (§ 274*) — Fedebal Cottbts — Jtjeisdiction. 

Under Judicial Code, §§ 51, 52 (Act March 3, 1911, c. 231, 36 Stat. 1101 
[U. S. Comp. St Supp. 1911, p. 150]), providing for the venue of suits 
brought In the fédéral courts, an action brought by Italian subjects resid- 
Ing in Italy, for death of their son, agaiust a corporation of Pennsylvania 
and Ohlo, must be brought in the fédéral district where the corporation is 
a légal résident. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 814; Dec. Dlg. § 
274.*] 

8. Courts (§ 274*) — Fédéral Court — District — Action against Corporation. 

Where a railroad company was incorporated in Pennsylvania and Ohio, 

having its office and transacting Its business In the Western district of 

Pennsylvania, and transacted no business and had no office or place of 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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business in the Eastern district, tlie fact that it was a part of a fast 
freigtit line, conslsting of the trafflc (Jepartments of a number of railroads, 
maintaining a cbief clerk in tbe Eastern district, wliose auttiority was 
limited to the solicitatlon of freight, did not malie It a résident of the 
Eastern district so as to subjeet it to suit there by service of process on 
such clerk. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. DIg. § 
274.*] 

At Law. Action by Agostino Colosino and others against the Pitts- 
burgh & Lake Erie Railroad Company. On motion to set aside service 
of summons. Granted. 

Joseph W. Henderson, of Carlisle, Pa., and Francis Rawle, of Phil- 
adelphia, Pa., for plaintifïs. 

Morgan, Lewis & Bockins, of Philadelphia, Pa., for défendant. 

J. B. McPHERSON, Circuit Judge. This suit was brought in the 
Eastern district of Pennsylvania on December 2, 1912. Although thè 
principal office of the défendant company and its tracks in this state 
are in the Western district, the summons was served in Philadelphia. 
The manner of service is shown by the marshal's return : 

"At Philadelphia in my district served the within writ on the Pittsburgh 
& Lake Erle Railroad Company by handing a true and attested copy thçreof 
to H. A. Bames, chief clerk in charge of its office No. 226 Bourse Building, 5th 
above Chestnut St., Philadelphia, belng unable upon inquiry to ascertain the 
résidence of any of its officers resldlng in the district." 

[1-3] The plaintifïs attempt to sustain the service by invoking the 
Pennsylvania act of 1903 (P. L. 139), a supplément to the act of 1901, 
(P. L.) 614) ; but, as was pointed out in Earle v. Railway Co. (C. C.) 
127 Fed. 237 — where the act of 1901 was appealed to — the first ques- 
tion to be decided is, not whether the summons was properly served, but 
whether it could be served at ail within this district. This is not to be 
determined by the law of the state, but by the law of the United States. 
Turning to the relevant sections (Nos. 51 and 52) of the Judicial Code 
that has been in force since January 1, 1912, we find that such a suit as 
this — an action for the death of a son, brought by Italian subjects resid- 
ing in that kingdom, against a corporation of Pennsylvania and Ohio — 
must be brought in the fédéral district where the corporation is a légal 
résident. Theref ore, unless the défendant résides in the Eastern district 
of Pennsylvania, or has waived its privilège by a voluntary appearance 
to the action, this court cannot entertain the suit, and the attempted 
service of the summons is ineffective. No such appearance was entered, 
and the plaintiffs undertook to pro've that the défendant was doing busi- 
ness, and was therefore residing, in this district. But in my opinion 
the effort was not successful. The facts are not in dispute; I find 
them to be as set forth by the two witnesses whose affidavits were laid 
before the court. C. H. Rolf testified for the défendant as follows : 

"I am and was on December 2, 1912, employed by the New York Central 
Fast Freight Lines as commercial agent. The New York Central Fast Freight 
Lines is an association of the trafic departments of a number of railroad coœ- 

•For other cases see same topii' & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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panies, including the défendant corporation, the Plttsburgh & Lake Erie Eail- 
road Company. My dutles and powers consist solely of the solicitation oî 
freight trafflc for movement via the varions railroads whieh are members of 
said association. I sell no tickets and receive no payments for transportation 
of freight, and hâve no power to do either. In some cases, for the conveuience 
of shippers whose freight is consigned to prepaynient points (that is to say, 
points where there is no agent of a railroad coiupany with authority to receive 
payments for freight), I receive checks in advance for the freight, and for- 
ward tliem to the agent of the proper railroad company. Such checks are 
drawn to the order of such agent of such railroad company, and are not ool- 
lected hy me or through my office. In some cases, also, for the convenience of 
shippers who hâve recelved bills of lading from the initial Une for freight 
routed over the défendant corporatlon's Une, I am authorized to give exchange 
bills of lading over tliat Une. There has, in fact, never been an exchange bill 
of lading issued by me, or by any one in my office, over the défendant cor- 
por: lion's line. Neither I nor any one employed in my office has power or au- 
thority to transact any business, or does or has in fact transacted any busi- 
ness, for the New York Central Fast Freight Lines, or for the défendant cor- 
poration, except as above stated. 

"I hâve no written contract with the said New York Central Fast Freight 
Lines, but am employed by that association from month to month, upon a sal- 
ary, for the performance of the duties above described. I hâve no contract 
whatever, either written or oral, with the défendant corporation. The lease 
for the office, Nos. 224, 226, and 228, Bourse Building, Philadelphia, is taken 
in the name of the New York Central Fast Freight Lines, and the défendant 
corporation has no control of said office, or of me, or of any other person con- 
nected with said office, except such indirect control as it may be able to exer- 
cise by its membership in said association. 

"The défendant corporation, the Pittsburgh & Lake Erie Railroad Company, 
is a corporation incorporated under the laws of the state of Pennsylvania and 
state of Ohio, having its principal office, and transacting its business, in the 
Western district of Pennsylvania ; and the said corporation transacts no busi- 
ness, and has no office or place of business, in the Eastem district of Penn- 
sylvania at the présent time, nor has it ever transacted business, or had an of- 
fice in said district, at any time prior hereto. Said corporation has no prop- 
erty in the Eastern district of Pennsylvania, and has had no property therein 
at any time prier hereto. Its principal office has been, and stlll is, in Pitts- 
burgh, AUegheny county. In the Western district of Pennsylvania, and ail its 
tracks within the state of Pennsylvania are located in said western district. 

"H. A. Barnes is the chief clerk in charge of the office of the association 
above referred to, under and subject to my direct and exclusive control, and 
his sole duties are to assist me In transacting and performing the duties above 
described. His wages are paid by me on behalf of the said association, which 
furnishes me with the funds for that purpose." 

And Robert P. Hewitt testified for the plaintiffs as follows: 

"Robert P. Hewitt, belng duly sworn, déposes and says as follows : I am in- 
formed and beUeve that the offices of the défendant in Philadelphia, in con- 
nection with the New York Central Fast Freight Lines, are in rooms 224, 226, 
and 228, Bourse Building. Thèse are two rooms: one of them is approxi- 
mately 50 feet long by 22 feet wide, in which there are seven desks, and where 
about 10 clerks are at work. The otheiv room is approximately 10 feet long 
by 22 feet wide, and is apparently the room where files are kept. 

"On the main entrance door of the offices, there is painted on the glass the 
name, 'Plttsburgh & Lake Erie R. R.' This name Ukewise appears on the 
stationery. A copy of defendant's letter head is attached hereto as 'Exhiblt 
A.' Upon Inquiry of a clerk In the office. Information was given that complète 
data for transportation of freight over defendant's line was on liand, and that 
that office did a great deal of business for the défendant company." 

As it seems to me, discussion of thèse facts would be superfluous. 
The case is ruied by Green v. Railway Co., 205 U. S. 530, 27 Sup. Ct. 
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595, 51 L. Ed. 916; s. c. (C. C.) 147 Fed. 767. See, also, Earle v. Rail- 
way Co., supra. 
The rule to set aside the service is made absolute. 



GRABSKT et al. v. BELMONT COAL MINING CO. 

(District Court, N. D. Ohio, E. D. October 28, 1913.) 

No. 8,676. 

Courts (§ 274*) — Action Against Corpobation— Fédéral District— Rési- 
dence. 

Judiciary Act March 3, 1911, c. 231, § 51, 36 Stat. 1101 (U. S. Comp. 
St. Supp. 1911, p. 150), provides that no civil suit shall be brought in any 
district against any person by original process in any other district than 
that whereof lie is an inhabitant; but, where jurisdiction is founded 
only on thé tact that the action is between persons of différent states, 
suit shall be brought only in the district of the résidence of either the 
plaintiff or the défendant. Section 52 déclares that, when a state con- 
tains more than one district, every suit not of a local nature in the District 
Court thereof against a single défendant inhabitant of such state shall 
be brought In the district where he résides. Eeld, that vphere a suit for 
wrongful death was brought by subjects of the Czar of Eussia who were 
résidents of B. county, Ohio, and who had never reslded in the Northern 
fédéral district of Ohio, against a corporation whose charter provided 
that its principal place of business should be located at G. in B. county, 
whlch was not In that district, défendant could not be sued in the féd- 
éral courts of the Northern district, though it maintained an office and 
did business there. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. § 
274.*] 

At Law. Action by Wlodyslowa Grabsky and others against the Bel- 
mont Coal Mining Company. On Motion to quash summons. Sus- 
tained. 

Herman J. Nord and Reed & Eichelberger, ail of Cleveland, Ohio, 
for plaintiffs. 

Garrett Stevens and Hoyt, Dustin, Kelley, McKeehan & Andrews, 
ail of Cleveland, Ohio, for défendant. 

DAY, District Judge. The défendant has fîled a motion to quash 
and set aside the service of summons, and to dismiss this action, ob- 
jecting to the jurisdiction of this court over the défendant, for the rea- 
son -that neither the plaintiff nor the défendant in this action were at 
the time of the bringing of the action, nor are they at the présent time, 
any of them résidents of the Northern district of Ohio, or the East- 
ern division thereof. 

It is stipulated by the parties that at the time of the death of the 
décèdent, and at the time of bringing this action and for some time 
prior thereto, the plaintiffs were subjects of Russia, and were résidents 
of Belmont county, Ohio, and that they were never at any time resi- 
dents of any co unty within the Northern district of Ohio ; that the de- 

*For other cases see same topic £ § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fendant is a corporation under the laws of the state of Ohio; that its 
charter provides: 

"Said corporation is to be located at Glencoe in Belmont county, Oliio, and 
Its principal business there transacted." 

And further that the charter provision has never changed by any 
action as is required under the laws of the state of Ohio. 
Ohio Gen. Code, § 8625, provides in part: 

"Any number of persons, not less than flve, a majority of whom are citi- 
zens of this state, desiring to beeome incorporated, shall subscribe and ac- 
knowledge articles of incorporation, which must contain: * * * (2) Tbe 
place wbere it is to be located, or its principal business transacted." 

In Pelton v. Transportation Co., 37 Ohio St. 450, the court said on 
page 455 : 

"For many purposes, a corporation is regarded as havlng a résidence — a 
certain and flxed domicile. In this state, where corporations are required 
to designate in tlieir certlfieates of incorporation the place pf the principal 
office, such office is the domicile or résidence of the corporation. The prin- 
cipal office of a corporation, whieh constitutes its résidence or domicile, is not 
to be determined by the amount of business transacted hère or there, but by 
the place designated in the certificate." 

Sections 51 and 52 of the Judiciary Act of March 3, 1911, c. 231, 
36 Stats. at Large, 1101 (U. S. Comp. St. Supp. 1911, p. 150), provide 
in part: 

" • * ♦ No civil suit shall be brought In any District Court agalnst any 
person by any original process or proceeding in any other district than that 
whereof he is an inhabitant ; but where the jurlsdiction is founded only on 
the fact that the action is between citizens of différent States, suit shall be 
brought only in the district of the résidence of either the plainttff or the de- 
fendant. 

"Sec. 52. When a state contains more than one district, every suit not of a 
local nature. In the District Court thereof, against a single défendant, in- 
habitant of such state, must be brought in the district where he résides." 

It is claimed by the counsel for plaintifïs herein that notwithstand- 
ing the provisions of the charter of the défendant company, that by 
reason of its maintaining certain offices in Cleveland, the défendant 
is a résident of the Northern district of Ohio, so as to give this court 
jurisdiction over the défendant company. 

In view of the provisions of the charter of the défendant company, 
locating its domicile at Glencoe in Belmont county, designating that 
particular place as the place where its principal business is to be trans- 
acted, it is immaterial how much business the défendant carries on 
in the Northern district of Ohio, inasmuch as it does not appear to 
hâve its résidence in this district. Peale v. Marian Coal Co. (C. C.) 
172 Fed. 639; Shaw v. Quincy Mining Co., 145 U. S. 444, 12 Sup. 
Ct. 935, 36 L. Ed. 768; Southern Pacific Co. v. Denton, 146 U. S. 
202, 13 Sup. Ct. 44, 36 L. Ed. 942; In re Keasbey & Mattison Co., 
Petitioner, 160 U. S. 221, 229, 16 Sup. Ct. 273, 40 L. Ed. 402; Galves- 
ton Ry. Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 
248. 

The highest court of Ohio has said, in the case of Pelton v. Trans- 
portation Co., 37 Ohio St. 450, hereinbefore cited, that the principal 
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office of a corporation which constitutes its résidence or domicile is 
not to be determined by the amount of business there, but by the place 
desig:nated in the certificate. 

This principle is approved in the case of Galveston Ry. Co. v. Gon- 
zales, 151 U. S. 496, at page 504, 14 Sup. Ct. 401, at page 404 (38 
ly. Ed. 248), the court saying : 

"In the case of a corporation the question of Inhabltancy must be deter- 
mined, not by the résidence of any partlcular officer, but by the principal of- 
fices of the corporation, where Its books are kept and Its corporate business 
Is transacted, even though It may transact Its most Important business In 
another place. It Is but a coroUary of the proposition laid down in the threa 
cases above referred to that, if the corporation be created by the laws of a 
State in whlch there are two Judlcial districts, It should be considered an in- 
habltant of that district in whlch Its gênerai offices are sltuated, and in which 
Its gênerai business, as distinguished from its local business, is done." 

And at page 508 of 151 U. S., and page 405 of 14 Sup. Ct. (38 L. 
Ed. 248), the court said : 

"In the case of the Western Transportation Co. v. Scheu, 19 N. T. 408, a 
corporation organized to navigate the lakes was declared to hâve ita domicile, 
for the purposes of taxation, in the eity or town In which the principal office 
for managing the aftairs of the company was located, as evldenced by Its 
certificate of organlzatlon, although It had an office elsewhere, employlng the 
services of 20 Unies as many agents, and where a much larger proportion of 
its moneys was recelved and dlsbursed, and where its principal officers re- 
slded during the business season. See, also, Pelton v. Transportation Ce, 37 
OMo St. 450." Firestone Tire & Eubber Co. v. Vehlcle Equlpment Co. (C 
C.) 155 Fed. 676 ; Foster's Fédéral Practlce, p. 603 ; Lyman Ventilating Co. t. 
Soutliard, Fed. Cas. jS'o. 8,633 ; Ware-Kramer Tobacco Co. v. American Tobacco 
Co. (C. C) 178 Fed. HT. 

It is quite plain that the défendant is a corporation résident outside 
of the Northern district of Ohio, and that the plaintifïs were not at 
any time résidents of the Northern district of Ohio. 

The motion to quash is, accordingly, sustained. 



UNITED STATES v. ROSENTHAI, et at 
pistrict Court, S. D. New York. January 13, 1914.) 

AtiENS (5 54*) — Immigration — ^Bonds — Conclusiveness. 

Where a bond was glven to secure the admission of a mlnor aUen, con- 
dltioned that he should attend the regular terms of the public school un- 
tll he arrived at the âge of 16 years, or until April 1, 1913, the bond re- 
citing that he was then 15 years old, and also requlrlng that the person 
requesting hls admission should make quarterly reports of the alien's 
school attendance to.the Commlssioner of Immigration at the port of New 
York, the sureties were estopped by the bond to claim that the allen was 
In fact 16 years old when aduiltted, and they were liable on proof of bis 
failure to attend school and failure to make reports as required. 

[Ed. Note. — For other cases, see Allens, Cent. DIg. S 112; Dec. Dit. 
8 54.*] 

Action by the United States of America against Charles S. Rosen- 
thal and Louis Rosenthal on an immigration bond. Judgment for the 
United States. 

*For other cases see same topic & § numbbb In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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Frank M. Roosa, Asst. U. S. Atty., of New York City. 
John M. Quinn, of New York City, for défendants. 

HAND, District Judge. This is a suit upon a bond under the Im- 
migration Law, which was given by the défendants to secure the at- 
tendance in school of one Joseph Isaac, an immigrant who was a mi- 
nor. The Secretary of Commerce and Labor, in his discrétion, de- 
cided to allow the alien to be admitted upon giving a suitable bond, 
containing among other conditions that he should attend the regular 
terms of the public school until he arrived at the âge of 16 years, or 
until April 1, 1913. Another condition of the bond was that one 
Solomon Israël, who requested his admission, should, every three 
months during the period, send to the Commissioner of Immigra- 
tion at the Port of New York written reports, stating that the alien 
had, during the preceding three months, attended school, and stating 
the name and condition of the school at which he had attended. 

It is proved beyond any contradiction in this case, that the alien, 
who was admitted on the 13th of April, 1912, did not go to school 
until the 9th of December of that year, so that there was a clean 
breach of the first condition of the bond in that fact. Further than 
that, there was another breach in that Solomon Israël did not report 
every three months that the alien had been to school, and did not re- 
port at ail. 

There is a third question, which I am glad to say I hâve not to 
décide, and it is this: The boy went to school on December 9, 1912, 
and from December 15th of that year until April he worked in a 
cloakroom from 5 p. m. until 1 a. m. Now the second condition of 
the bond is this: 

"That during the sald period the said alien shall not engage In any employ- 
ment or perform any worli or labor which shall Interfère with regular at- 
tendauce at school." 

I myself am not prepared to say how I should hold, if the question 
were squarely presented to me, as to whether a boy, under 16 years 
of âge, who worked until 1 a. m. in a cloakroom was not doing work 
which interf ered with his regular attendance at school, even though it 
appeared that he actually did attend regularly at school. It is per- 
fectly clear to me that that kind of labor ought to interfère with any 
boy's going to school. Whether it cornes within the exact condition 
of the bond I do not know ; it might be a good suggestion to the au- 
thorities as to the exact phraseology which might be adopted in the 
future in regard to such bonds. I am perfectly satisfied that no boy 
ought to be permitted, who is expected to go to school, to hâve any 
such hours, and I might be greatly embarrassed if I had to construe 
that exact language, where the language was "which shall interfère 
with the regular attendance at school," in case it were proved that, 
improper as it was, the alien actually did perform such labor and in 
addition go to school, because with that language I might hâve to hold 
that ail that was required by the bond was actual attendance, how- 
ever improper it might be. That question is not up in this case, and 
I make no indication about how I should décide it, except to throvw 
it out as a suggestion. 
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But the other two conditions hâve certainly been vîolated ; the gov- 
ernment has proved that, and there is no dispute. 

Now the only real question in the case is this : That the alien now 
cornes on the stand, and in answer to my questions and those of Sen- 
ator Quinn, he says that he was already 16 years of âge at the time 
he came hère. Well, if that were true, and had been so understood 
at the time, I suppose no bond would ever hâve been exacted from 
him, for it is quite clear that the bond only was to procure his at- 
tendance until he was 16 years. But the récital of the bond is to the 
contrary, because the récital says, "Whereas the said alien, Joseph 
Isaac, aged 15 years, a subject of Turkey, arrived," and so forth, has 
applied for admission, therefore the bond has been given. And, more- 
over, the bond would be obviously nonsense if the boy had already 
been 16 years of âge, because it provided only that he should remain 
at school until he was 16 years of âge, or until April 1, 1913, which- 
ever of the two came first. The last words I interject, but that would 
be the construction that I would put on such a period. Now the de- 
fendants are therefore attempting, in this case, to deny the récitals in 
the bond itself. They bave signed the bond, the bond is a formai 
instrument, and I think, certainly in an action at law upon the bond, 
they are estopped by it. That has been the rule with formai instru- 
ments from the earliest times, and, while the bond exists and is valid, 
I shall therefore hold that they are estopped by the récitals in the 
bond to say that the boy was not 15 years old when he came. 

The resuit is that there must be judgment in this action. But if 
the fact actually was that the boy was 16 when he came, and they 
can make good that question in a suit in equity in which they must 
carry the burden of proof and satisfy some judge that the fact really 
was so, the contradictions in the boy's testimony being what they now 
are, then I think they ought to be relieved from the bond, and I am 
going to give them an opportunity to bring such a suit if they like. 
For that reason I will make this provision : Judgment will go as usual 
in the suit, but I will direct the clerk not to issue any exécution on 
the judgment for a period of two weeks, we will say. That is time 
enough to make up your mind, surely. 

Mr. Quinn: I should say 30 days. I suppose Mr. Rosenthal — 

The Court : It is long enough to make up their minds. 

Mr. Quinn: Yes. 

The Court: I will direct the clerk not to issue any exécution on the 
judgment for 10 days after the entry of judgment. If at that time de- 
fendants hâve fîled a bill in equity in this court to be relieved of the 
bond or the judgment, which is the same thing, then no exécution will 
issue until that suit is determined. If they do not file within the 10 
days any such suit, the exécution will go as of course. 

Judgment may be entered in accordance with this décision. 

I, therefore, direct a verdict for the United States. 

The jury (of one), in accordance with the direction of the court, 
returned a verdict in favor of the plaintiflf. 
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In re LYNCH. 

(District Conrt, B. D. Pennsylvania. January 26, 1914.) 

No. 4622. 

1. Landloed and Tenant (§ 269*) — Disteess— Pbopertt Subject. 

While a landlord In Pennsylvania may not distraln his tenant's goods 
already In custodia legls under an exécution, a mère paper levy made or 
maintained to obtain a mère formai lien will not prevent the landlord, 
or any other judgment creditor, from exerclslug his rigM to seize the 
goods. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. DIg. §§ 
1083-1097 ; Dea Dlg. § 269.*] 

2. Landlokd and Tenant (§ 269*) — Distress Wabbant — Levy — Pkopeett 

Held under Vi. Fa. 

A tenant lieing indebted to varions credltors, one of them levled on 
certain of his goods in August, 1912, making an appraisement, leaving the 
copy of the vi'rit wlth him, and warnlng him not to remove any of the 
goods. After the levy, the deputy returned in Company wlth his prin- 
cipal, the sherifC's offieer, and ascertained that the goods levied on were 
Intact. Nothing further was done under the levy, and. In November fol- 
lowing, the landlord distrained, selzing the goods for rent due from Feb- 
ruary to October, 1912, but the sale under the dlstralut was postponed 
from week to week from November 20, 1912, until bankruptcy intervened 
in January, 1913 ; thèse postponements being at the instance of the bank- 
rupt, whose credltors were holding meetings wlth the hope of a com- 
promise, to which the landlord assented. Ùeld, that such facts did not 
show that the exécution levy was merely colorable or made in bad faith, 
and hence the goods were not subject to the distraint. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. §§ 
1083-1097 ; Dec. Dlg. § 269.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Ken- 
derton S. Lynch. On certificate of référée presenting fpr review an 
order setting aside a landlord's claim for a lien under a distress levy. 
AfSrmed. 

Julius C. Levi and Levi & Mandel, ail of Philadelphia, Pa., for trus- 
tée. 

Edwin Fischer, Henry N. Wessel, and Wessel & Aarons, ail of 
Philadelphia, Pa., for landlord. 

J. B. McPHERSON, Circuit Judge. The bankrupt was a hôtel 
keeper with a going business. When the pétition was filed, his Per- 
sonal property was claimed by an exécution creditor and by the land- 
lord ; the distraint being several weeks later than the fi. fa. The prop- 
erty was sold, and, on distribution of the fund, the only question raised 
was the validity of the levy ; the landlord attacking it as merely color- 
able. 

[î] Counsel agrée that in Pennsylvania a landlord may not distrain 
upon the tenant's goods if thèse are already in the hands of the law. 
They agrée also that a paper levy, made or maintained for the mère 
purpose of obtaining a formai lien, will not prevent the landlord, or 
another judgment creditor, from exercising his right to seize the same 

•For otUer cases see same toplc & § numeek in Dec. & Am. Dlgs. 1907 to liate, & Rep'r Indexes 
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goods. No doubt exists about thèse rules, but the Suprême Court of 
the State has not applied them with unif orm strictness. The earher 
décisions are less libéral to the first levy than the décisions of more 
récent date. The présent state of the Pennsylvania law on this sub- 
ject will be found in Platt-Barber Co. v. Groves, 193 Pa. at page 480, 
44 Atl. 571, at page 573, where Justice Mitchell summarized it as fol- 
lows : 

"The nile Is well establlshed that an exécution wMcli Is not put in tlie 
sheriff's hands with the bona fide intention of collecting the debt, but merely 
to be held as security, or to prevent other creditors from comiug upon the 
debtor's goods, is fraudulent as to them and will be postponed to subséquent 
levies. And stay or unusual delay of the proceedings, allowing the debtor to 
sell or otherwise to deal with the goods in contravention of the levy, and 
other acts of similar nature, give rise to a presumption of want of good 
falth. Dorrance's Adni'r v. Com., 13 Pa. 159 ; Earl's Appeal. 13 Pa. 483 ; 
Freeburger's Appeal, 40 Pa. 244. Such acts, however, are not frauds per se, 
but only évidence of fraud, which may be rebutted, and, if the creditor's de- 
lay is shown to be in good faith and in furtherance of a genuine intention to 
collect his debt, he will not be postponed. Indulgence is not in itself fraud- 
ulent, but, on the contrary, is sometimes good policy for the créditer as well 
as merey to the debtor, especlally where, as in the présent case, the subject 
of the levy is a store or going business of any klnd. There Is no flxed time 
by which such acts are to be judged. The test is good faith and absence of 
actual hindrance of others. As long as the créditer Is honestly seeking col- 
lection, even by coaxing, and is not, in fact, hindering later exécutions, so 
long his Indulgence to the debtor will not be a bar to hls maintenance of his 
priority of levy. 

"The earlier cases undoubtedly applied the presumption of fraud with 
great strictness and exhibit a tendency to treat it as a rule juris et de jure. 
But it was never divorced Intentionally from its true principle, and the later 
décisions hâve treated the question more liberally as one of fraud in fact 
to be determined in each case by the évidence. Broadhead v. Cornman, 171 
Pa. 322 [33 Atl. 360] ; Landis v. Evans, 113 Pa. 332 [6 Atl. 908] ; Stroudsburg 
Bank's Appeal, 126 Pa. 523 [17 Atl. 868]." 

See, also, to the same effect, Wadas v. Sharp, 27 Pa. Suoer. Ct. 236. 

[2] In every case, therefore, the vital point is the good faith of the 
first levy, and this must dépend on the facts of the particular con- 
troversy. Hère the référée has found the facts to be as follows: 

"Lynch was indebted to varions creditors, and was being pressed for the 
indebtedness. One of his creditors levied upon Mm in August, 1912, in the 
regular way, making an appraisement, leaving a copy with him, and warning 
him not to remove any of the goods. After this levy the deputy returned In 
Company with his principal, the sherifï's offlcer, and ascertalned that the 
goods levied upon were intact. Nothing further was done under this levy. 
In November, 1912, the bankrupt's landlord distrained upon him. The sale 
under the distraint was for rent due from February until October, 1912, and 
was postponed from week to week from November 20, 1912, until the bank- 
ruptcy in January, 1913. Thèse postponements were at the instance of the 
baukrupt, whose creditors were holding meetings, and who hoped for a com- 
promise. To thèse postponements the landlord assented- * ■ * * 

"Unless, therefore, the action of the exécution créditer was in bad faith, 
his exécution must be considered a valid one. 

"In deciding this question, the circumstanees of the case are to be consid- 
ered. The bankrupt was in failing cireumstances, but making an effort to 
settle with his creditors, and was securing indulgence from them on this 
ground. The exécution créditer did not proceed to a sale ; and in the same 
manner the landlord, after the distraint, postponed his sale from week to 
week until the proceedings in bankruptcy supervened. 

"The référée cannot believe that the failure in one case to proceed to a 
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sale, any more than the failure in the other case, was in bad faith. The ac- 
tion of the exécution crèditor cornes dlrectly within the language of Justice 
Mitchell." 

As I understand the ruling in Platt-Barber Co. v. Groves, thèse find- 
ings of the référée sustain his order rejecting the landlord's claim. 
No other question was raised before him except the relative rank oi 
the exécution and the distraint, and this depended on the good faith 
of the levy. For this reason I shall not consider the other question 
that was referred to for the first time at the argument before me. It 
was evidently an afterthought. The landlord did not put his clairn on 
any such ground, but (as I hâve said) confined himself to the position 
that his distraint was better than the levy, because the levy was purely 
formai and was neither made nor maintained in good faith. 

The order of the référée is aifirmed. 



BALDWIN V. GRIER BEOS. CO. 

(District Court, W. D. Pennsylvania. January 3, 1914.) 

No. 26. 

Tkade-Maeks and Trade-Names (§ 95*) — Suit foe Unfaib OoMPEXiTioif — 
Pbeliminaet Injunction. 

Complainant bullt up a large trade In a patented miners' lamp, among 
the miners of a région who were largely foreigners, without mucli éduca- 
tion and with little knowledge of the Engllsh language. Défendant put on 
the market in the same région a lamp identical in shape, having acces- 
sories of similar appearance, ail packed in a box resembling complain- 
ant's in size and sHàpe, and containing directions printed in différent lan- 
guages which were a Verbatim copy of complainant's. The resuit was 
that défendant secured a considérable part of the trade which had previ- 
ously been complainant's. Held, that the means used were unfair and ap- 
parently adopted to deceive purchasers, and that complainant was enti- 
tled to a prelimlnary injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 108 ; Dec. Dig. § 95.*] 

In Equity. Suit by Frank E. Baldwin against Grier Bros. Company. 
On motion for preliminary injunction. Granted in part. 

Wesley G. Carr, of Pittsburgh, Pa., and James Q. Rice, of New York 
City, for complainant. 

Joseph M. Nesbit and Brown & Stewart, ail of Pittsburgh, Pa., for 
défendant. 

YOUNG, District Judge. This is a motion for a preliminary injunc- 
tion. The biir filed allèges infringement of plaintiff's reissue patent 
No. 13,542, and also allèges unfair compétition, in that the plaintiffs 
hâve established a trade in acétylène lamps among the coal miners of 
this and adjoining districts, which lamps are of a peculiar and distinc- 
tive form, and are known to the trade as Baldwin lamps, and that said 
lamps, together with an extra carbide container and printed sheet of 
instructions in English and différent foreign languages, and a needle 

•For other cases see same topic <<. § nuubkr in Dec. £ Am. Digs. 1907 to date. & Rep'r Indexes 
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attached to a tin tag for the purpose of cleaning the lamp, hâve ail 
been put up and delivered to dealers and others in a pasteboard box, 
and that the défendant has sold and offered for sale in this and ad- 
joining districts acétylène miner lamps of identically the same peculiar 
and distinctive shape as the Baldwin lamp, placing them in a pasteboard 
box of the same size and shape, in which is placed an extra carbide 
container and a needle attached to a tin tag and a printed sheet of in- 
structions in English and différent languages, identical in form and 
appearance with those used by plaintifï, and has thereby usurped the 
trade theretofore acquired by plaintifï by the expenditure of labor and 
money, and is getting the trade to which plaintiff is entitled, and bas 
fraudulently deceived the persons who desired to purchase plaintiff s 
lamps and the public generally. The bill thus présents two distinct 
grounds for relief by injunction — infringement of plaintiff 's patent and 
unfair compétition. 

After a careful examination of plaintifif's patent and the évidence 
tending to show infringement, we are in doubt as to plaintiff's right to 
relief at this time upon that ground. The question of the validity of 
plaintiff's patent may well await the final hearing, as the patent has not 
yet been adjudicated. A final hearing under the new rules of the Su- 
prême Court can be, and ought to be, reached in the near future. 

As to the other question, that of unfair compétition. The évidence 
in this case convinces us that plaintiff, at the expense of much effort 
and money, established a large trade among coal miners for its patented 
lamp. This trade was only established by plaintiff's agents coming in 
contact with the individual coal miners who needed and used a miner's 
lamp. Thèse persons were largely men of limited éducation and of 
alien language and habits. After they became accustomed to the use 
of plaintiff's lamp they would naturally continue the use, and this, to- 
gether with the influence their use of it had upon associâtes by force 
of example, which would induce them in turn to use the same lamp, 
constituted a large and valuable trade among the miners of this and 
neighboring states. Being persons of limited intelligence, and prob- 
ably of not close observation, as well as being unacquainted with the 
English language, they would dépend upon the shape of the lamp to 
guide them in purchasing. The plaintiff's lamp, known as the Baldwin 
lamp to the trade, is of the hour-glass shape, and readily distinguishable 
thereby. The defendant's lamp is identical in shape. It is not only 
identical in shape, but ail its accessories bear such a close resemblance 
to the Baldwin lamp that it requires very careful inspection and exam- 
ination to detect even a slight différence. It appears from the évi- 
dence that the ordinary purchaser would be easily deceived by the sim- 
ilarity of appearance of the Baldwin and Grier lamps, and purchase 
the Grier lamp believing he was purchasing the Baldwin, unless he had 
both lamps in view at once so that he could read the names upon them. 
The déception is added to when we find that the lamps are packed by 
the défendant in a pasteboard box resembling in size and shape the 
plaintiiï's box ; the only distinguishing f eature being the printed mat- 
ter on each. There is contained in the defendant's box with the lamp 
an extra holder, the small needle on a tin tag to clean the lamp, with a 
210 F.— 36 
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circulât in différent languages to instruct the user. The defendant's 
circular is a Verbatim copy of plaintiff 's. Ail this convinces us that the 
défendant was endeavoring to get the plaintiff's trade. The évidence 
shows that the défendant did get the plaintiff's trade and is now en- 
joying the benefit of the labor and money of plaintiff. 

The défense that the spark igniter attached to defendant's lamp caus- 
ed the sale of the lamp is not convincing. No doubt it aided the de- 
fendant in more easily getting the trade because it was a useful ad- 
dition to the Baldwin lamp. The foundation, however, of the trade 
had been laid by the plaintiff for the Baldwin lamp, and, as the évi- 
dence shows, almost 1,000,000 of the lamps were sold. This trade thus 
established belonged to the plaintiff. 

After a careful and thorough considération of the évidence, we are 
satisfied that the défendant has been guilty of unfair compétition, and 
he should be restrained until the final hearing of the case for that rea- 
son. 

Let an order for a preliminary injunction issue in accordance with 
this opinion. 



In re SOFOEENKO. 

(District Court, D. Massachusetts. July 28, 1913.) 

No. 17,790. 

1. BANKRUPTCT (I 166») — MORTGAGES— FbAUD— RiGHTS OF MORTGAOEE. 

Where a bankrupt executed a niortgage on certain of hls assets pur- 
suant to a plan to prefer certain favored creditors wlth the proceeds of 
the loan and defraud hls other creditors, the mortgagee, havlng advanced 
a présent considération for the mortgage, was entltled to enforce the 
same against the bankrupt's estate, uuless he not only knew of the mort- 
gagor's insolvency and his plan to prefer creditors, but aiso that the 
niortgagor Intended after preferrlng such creditors to go into bankruptcy 
for the purpose of defraudlng hls other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 250-253, 
255-258; Dec. Dlg. § 166.*] 

2, Bankkuptcy (§ 166*) — Peefekential Payments— Pubpose. 

Preferential payments made by an insolvent In the hope and for the 
purpose of continuing hls business are not fraudulent, though they are 
under certain circumstances voidable by his trustée In bankruptcy, but 
preferential payments made by an insolvent who does not expect to con- 
tinue In business, and who Is endeavoring to provide for certain cred- 
itors at the expense of others, are fraudulent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 
255-258; Dec. Dlg. § IGO.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Nathan 
Soforenko. On objections to the claim of one Seligman for priority 
under a mortgage executed by the bankrupt. Case recommitted to 
référée for additional findings. 

*For other cages see same topic & § numeer in Dec. & Am, Digs. 1907 to date. & Rep'r Indexes 
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Harvey H. Pratt, of Boston, Mass., for mortgagee. 
Jacobs & Jacobs, of Boston, Mass., for trustée. 

MORTON, District Judge. [1] It is clear that Soforenko was 
deeply insolvent and knew it, and that he and Levis, his manager, were 
engaged in an attempt to defraud the former's creditors by realizing 
as much as possible upon Soforenko's property, distributing the pro- 
ceeds among a few favored persons, and having Soforenko go through 
bankruptcy to escape his other debts. The mortgage in question was 
given in pursuance of this plan, and was therefore an incumbrance, 
made by the bankrupt with the intent and purpose of hindering and 
defrauding his creditors, and as such is void against creditors, unless 
taken in good faith and for a présent fair considération. Bankruptcy 
Act, § 67e (Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St.- 
1901, p. 3449]). 

That a "présent fair considération" was given by Seligman is not 
denied ; his mortgage was not a préférence. The référée has f ound : 

"That Seligman, at the time of making the loan, knew or had reasonable 
cause to believe that Soforenko was insolvent; that the creditor (Seligman) 
knew or had reason to believe that the money he loaned was to be used in 
preferential payments to sundry creditors of Soforenko; and that the créd- 
iter Seligman was therefore party to Soforenko's Intended fraud upon Sofor- 
enko's gênerai creditors." 

That Seligman had reasonable cause to believe that Soforenko was 
insolvent and was attempting to pref er certain creditors is not, it seems 
to me, enough to make Seligman "a party to Soforenko's intended 
fraud upon Soforenko's gênerai creditors." If Seligman acted in ac- 
tual good faith, though stupidly, his mortgage ought not to be set aside. 
Peabody v. Knapp, 153 Mass. 243, 26 N. E. 696. Even if Seligman 
knew that his loan was to be used in preferential payments, such knowl- 
edge would not invalidate his claim, unless he also knew that Sofor- 
enko, having preferred certain creditors, intended to go into bank- 
ruptcy to defeat his other creditors. 

[ 2 ] Preferential payments made by an insolvent in the hope and for 
the purpose of thereby continuing his business are not really fraud- 
ulent, though they are under certain circumstances voidable by the 
trustée. A loan made with knowledge that it was to be so used would 
not be invalid. On the other hand, preferential payments made by an 
insolvent who does not expect to continue in business, who sees bank- 
ruptcy ahead, and who is endeavoring to provide for certain cred- 
itors at the expense of his gênerai creditors, are fraudulent in any 
sensé of the word, and a loan knowingly made to provide funds for 
such payments would be invalid. Tiffany v. Boatman's Sav. Institu- 
tion, 18 Wall. 375, 21 L. Ed. 868; Coder, Trustée, v. Arts, 213 U. S 
244, 29 Sup.Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. 

The question upon which the case turns is whether Seligman knew 
of the fraudulent scheme in which Soforenko and Levis were engaged, 
and made the loan and took the mortgage in order to assist them. 

"Actual fraud in which the récipient of the lien or security participâtes is 
indispensable to the avoidance of a transaction of this nature." Sanborn, J., 
in Powell v. Gâte City Bank, 178 Fed. 609, 102 C. C. A. 55; Coder, trustée, 
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V. Arts, 213 U. s. 240, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008; Re 
Pease, 129 Fed. 446 ; Tiffany v. Boatman's Sav. Institution, ubi supra ; Collier 
on Bankruptcy (9th Ed.) pp. 950, 959. 

"What we liold is tliat, to coiistitute a conveyance voidable under section 
67e, actual fraud must be sliown." Day, J., in Coder, Trustée, v'. Arts, supra. 

I am aware that there is high authority for the view taken by the 
référée (Dokken v. Page, 147 Fed. 438, 77 C. C. A. 674), but it seems 
to me that upon principle and upon weight of authority the law is oth- 
erwise. 

Under the view of the law which I hâve taken, the referee's fînd- 
ings are not sufficient for the proper disposition of the case, because 
Seligman, though having reason to believe that the mortgage was for 
preferential purposes, may, upon thèse findings, hâve acted in good 
faith, or without knowledge that, besides préférences, bankruptcy was 
intended. 

It may be that upon the facts in this case, from reason to believe 
that the mortgage was for a fraudulent purpose, to actual knowledge 
and co-operation, is a short step ; that Seligman was neither stupid 
nor inexperienced, was likely to put two and two together, and, having 
donc so, was not likely to hâve proceeded with the transaction unless 
he was an assisting party to the plan on foot; that, knowing Sofor- 
enko was realizing as quickly as possible as much as possible on every- 
thing he owned, Seligman saw through Soforenko's plan, and under- 
stood that bankruptcy was to be resorted to to get rid of the other cred- 
itors. Walbrun v. Babbitt, 16 Wall. 577, 21 L. Ed. 489. Some of the 
testimony suggests that he may hâve suspected what was afoot and 
purposely shut his eyes to the facts. Such collusive and intentional 
ignorance is the fuU équivalent of actual knowledge and notice. Wood 
V. Carpenter, 101 U. S. 135, 25 L. Ed. 807; Nudd v. Hamblin, 8 Al- 
len (Mass.) 130. 

On the other hand, it may be that Seligman was stupid and igno- 
rant, and was an innocent dupe of Soforenko and Levis. Thèse are 
important questions of fact which dépend so largely upon the appear- 
ance and credibility of the witnesses that, although the évidence upon 
them is reported, they ought in the first instance at least to be pnissed 
upon by the référée before whom the matter was heard. 

This case is recommitted to the référée to add to his findings of fact 
such further findings as are necessary for a décision in accordance with 
this mémorandum. 
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CASE V. MOUNTAIN TIMBER CO. 

(District Court, W. D. Washington, S. D, February 2, 1914.) 

No. 1131. 

1. JUDGMENT (§ 828*) — ReS JTJDICATA. 

A judgment entered In a suit between tlie same parties and involvlng 
the same eontroversy, In a state court havlng jurisdiction of the parties 
and subject-matter, is res judlcata of a similar suit in a fédéral court, 
tiiougti the suit in the state court was Instituted subséquent to the action 
In the fédéral court. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 1504-1509; Dec. 
Dig. § 828.*] 

2. Appbakance (§ 24*) — General Appeaeancb — Effect or Service. 

Where défendant, summoned by publication, appeared generally and 
moved the court to requlre plalntiff to make the complalnt more deflnlte 
and certain, such appearance waived any objection to the service. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 118-143 ; Dec. 
Dig. § 24.*] 

At Law. Action by Willard Case against the Mountain Timber 
Company. Judgment for défendant. 

Miller, Crass & Wilkinson, of Vancouver, Wash., and Fletcher & 
Evans, of Tacoma, Wash., for plaintiff. 

The foUowing authorities are relied upon by plaintiff : Harkrader v. 
Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399 ; Prout v. Starr, 
188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584; Thompson v. Whitman, 
18 Wall. 457, 21 L. Ed. 897; So. Pacific Co. v. Denton, 146 U. S. 202, 
13 Sup. Ct. 44, 36 L. Ed. 942 ; Pennoyer v. Neff, 95 U. S. 714, 24 L. 
Bd. 565 ; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749 ; Buck v. 
Calbath, 3 Wall. 334, 18 L. Ed. 257 ; Taylor v. Taintor, 16 Wall. 366, 
21 L. Ed. 287; Ex parte Crouch, 112 U. S. 178, 5 Sup. Ct. 96, 28 L. 
Ed. 690. 

E. C. Strode, of Lincoln, Neb., Imus & Gore, of Kalama, Wash., 
and Coy Burnett, of Portland, Or., for défendant. 

The foUowing authorities are relied upon by défendant : Merritt v. 
American Steel-Barge Co., 79 Fed. 228, 234, 24 C. C. A. 530 ; Powers 
v. Blue Grass, etc. (C. C.) 86 Fed. 708; Krippendorf v. Hyde, 110 U. 
S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; Stanton v. Embry, 93 U. S. 548, 
23 E. Ed. 983 ; Sperry & Hutchinson Co. v. Tacoma (C. C.) 190 Fed. 
682 ; Id. (D. C.) 199 Fed. 853 ; Bail v. Tompkins (C. C.) 41 Fed. 486, 
490 ; Rodgers v. Pitt (C. C.) 96 Fed. 675 ; Fountain v. 624 Pièces of 
Timber (D. C.) 140 Fed. 381 ; No. Carolina, etc.,v. Westfeldt (C. C.) 
151 Fed. 294; Guardian Trust Co. v. K. C. So. Ry. Co., 146 Fed. 340, 
76 C. C. A. 615 ; Louisville, etc., v. Knott, 130 Fed. 826, 65 C. C. A. 
158; Guaranty, etc., v. No. Chicago St. Ry. Co., 130 Fed. 807, 65 C. 
C. A. 65 ; Baltimore & O. R. Co. v. Wabash Ry., 119 Fed. 680, 57 C. 
C. A. 322 ; Hubinger v. Central Trust Co., 94 Fed. 790, 36 C. C. A. 
494; Ahlhauser v. Butler (C. C.) 50 Fed. 708; Heidritter v. Elizabeth 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Oilcloth Co., 112 U. s. 294, S Sup. Ct. 135, 28 L. Ed. 729; Spencer v. 
Wolfe, 49 Neb. 8, 67 N. W. 858; Marchants' Sav. Bk. v. NoU, 50 Neb. 
615, 70 N. W. 247; State ex rel. v. Smith, 57 Neb. 41, 77 N. W. 384; 
M. P. R. R. Co. V. Fox, 56 Neb. 746, 77 N. W. 130; Ragan v. Morrill, 
43 Neb. 361, 61 N. W. 590; Omaha Loan & Trust Co. v. Knight, 50 
Neb. 342, 69 N. W. 933; Stelling v. Peddicord, 78 Neb. 779, 111 N. 
W. 793; Sh'abata v. Johnston, 53 Neb. 12, 7Z N. W. 278; Texas & 
Pac. R. R. V. Saunders, 151 U. S. 105, 14 Sup. Ct. 257, 38 L. Ed. 90; 
St. Louis & San F. R. v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 
L. Ed. 659; Henderson v. Carbondale Coal & Coke Co., 140 U. S. 25, 
11 Sup. Ct. 691, 35 L. Ed. 332; Edgell et al. v. Felder, 84 Fed. 69, 28 
C. C. A. 382 ; Hupf eld v. Automaton, etc. (C. C.) 66 Fed. 788 ; Lowry 
v. Tile, etc. (C. C.) 98 Fed. 817; Briggs v. Stroud (C. C.) 58 Fed. 
717; Président, etc., v. Merritt (C. C.) 59 Fed. 6; Mills v. Duryee, 7 
Cranch, 481, 3 L. Ed. 411. 

CUSHMAN, District Judge. This matter was, so far as the issues 
made by défendant in its separate answer and the reply and answer 
of the plaintiff thereto are concerned, tried to the court upon written 
stipulation, without a jury. 

[1] The défense set up is that of res adjudicata; that plaintiff is 
barred and e.stopped from further urging his cause of action, a^ set 
ont in his complaint, because he was heard thereon in the district court 
of Douglas country, Neb., in a cause in which both the plaintiff and 
défendant hère were parties, which cause was entitled "Robert J. Tate 
and Robert Y. Appleby, Plaintiffs, v. Mountain Timber Co., a Corpora- 
tion, Robert Z. Drake, I larry D. Miller, and Willard Case, Défend- 
ants"; and that said cause was therein determined by the court, ad- 
versely to the plaintiff hère. 

Under the évidence introduced, this défense must prevail. Although 
the suit in this court was begun before that in the district court of 
Douglas county, yet, as in this court only a money judgment was asked 
and the exercise of jurisdiction over any res in such controversy was 
!not sought, the nature of the relief sought being such as to make it 
appear that it would probably not be necessary to exercise exclusive 
jurisdiction over any res, it is clear that, decree and judgment having 
been first rendered by the district court of Douglas county, a court of 
gênerai jurisdiction, in a cause involving the same issues, such decree is 
binding hère and must be accorded full crédit and effect, providing that 
court had jurisdiction of the person of the défendant and the subject- 
matter of the suit. Sperry-Hutchinson Co. v. City of Tacoma (C. C.) 
190 Fed. 682; Id. (D. C.) 199 Fed. 853; Powers v. Blue Grass B. & 
L. Ass'n (C. C.) 86 Fed. 705, 708. 

[2] No question is made but that the district court of Douglas coun- 
ty had jurisdiction of the subject-matter, but it is contended that it was 
without jurisdiction of the person of Willard Case, défendant there, 
plaintiff hère. After publication of summons in the district court of 
Douglas county (which would not hâve conferred jurisdiction to déter- 
mine the controversy arising in this court), the défendant there (Wil- 
lard Case) appeared and nioved the court that the complaint against 
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him be made more definite and certain. The appearance made by him 
for that purpose was gênerai, and by this course, in' invoking the court's 
power and jurisdiction, lie must be held to hâve submitted himself to 
the jurisdiction of that court and to hâve waived any objection thereto, 
and that objection by him, thereafter made to the jurisdiction, came 
too late, and the court's decree, thereafter rendered, concludes him, 
unless such decree is set aside upon appeal or other regular proceeding 
in courts established for its review. 



In re PRINTOGRAPH SALES CO. 

(District Court, E. D. Pennsylvanla. February 7, 1014.) 

No. 1,159. 

1, Bankbtjptcy (§ 217*) — Courts— Ancillabt Jxjkisdiction. 

A fédéral District Court lias ancillary jurisdiction over a pétition by 
a baukrupt's trustée, appolnted and qualitied In another district, to re- 
straiD tUe prosecution of distress proceedings by a landlord agaiust prop- 
erty of the bankrupt wlthin the district. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 323, 330, 340; 
Dec. Dlg. § 217.*] 

2. Bankruptcî (§ 215*) — Distbainx— Right to Peoceed— Bankbuptct Pbo- 

CEED1NG8— Intervention. 

Where distress proceedings by a landlord agalnst a bankrupt were not 
Instltuted until after adjudication In banlîruptcy In the court of prlmary 
Jurisdiction, the landlord's right was barred, slncé, under Bankruptcy 
Act July 1, 1S1)8, c. 541, § 70a, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3451), 
the title of the bankrupt's property passes to the trustée on his appoint- 
toeut as of the date of adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 324-326; 
Dec. Dlg. § 215. •} 

In Bankf-uptcy. In the matter of bankruptcy proceedings of the 
Printograph Sales Company. On pétition of the trustée to restrain a 
sale of the bankrupt's assets under a landlord's warrant of distress. 
Restraining order made permanent. 

Mark W. Collet and John F. McEvoy, both of Philadelphia, Pa., for 
pétition. 

Isaac C. Sutton, of Philadelphia, Pa., opposed. 

THOMPSON, District Judge. The Printograph Sales Company 
was adjudged a bankrupt in the United States District Court for the 
Western District of VVisconsin on October 29, 1913, and the petitioner 
was elected trustée in bankruptcy on November U, 1913. The bank- 
rupt Company was tenant under a lease f rom the Library Bureau Com- 
pany of Philadelphia of an office on the third floor of the building 
numbered 910-912 Chestnut street, Philadelphia, at a rental of $70 per 
month payable monthly. The term of the lease is five years expiring 
June 1, 1916. On November 5, 1913, the Library Bureau Company 
caused distraint to be made for the $70 installment of rent due No- 

•For other cases see eame topio & § numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vember 1, 1913, and also for ail rent up to the end of the term of the 
iease. The landlord claims that the entire rental for the balance of the 
term is due, having become accelerated by reason of breach of the fol- 
lowing covenants of the Iease : 

"H the said lessee or any one acting on behalf of lessee, or connected wlth 
lessee in any manner, shall at any time during the contlnuance of this Iease, 
atteinpt to remove or manifest what in the judgmeut of the lessor constltutes 
an intention to remove the goods and effects ont of or off from said demised 
preinises without having paid and satisfled the said lessor in full for ail rent 
which shall become due dnring the term of this Iease, or any renewal thereof, 
then and in such case, such removal or attempt to remove, or manifestation 
of intention to remove, shall be considered fraudulent, and the whole rent for 
the whole term of this Iease, or any renewal thereof, shall be taken to be due 
and payable; and the said lessor may proceed by landlord's warrant or other 
process to distrain and coUect the whole in the same manner as if by the con- 
ditions of this Iease the vi^hole rent were payable in advance." 

"If the said lessee shall become embarrassed, make au assignment for the 
beneflt of creditors, or if a pétition in hankruptey shall be filed by or against 
the lessee, or a bill in equity or other proceeding for the appointment of a re- 
ceiver for the lessee, or if the Personal property of the lessee shall be sold 
by sherifC's or marshal's sale, then the rent for the said term or for what- 
ever portion thereof the lessor may désire, shall at once become due and pay- 
able as if by the terms of this Iease it were ail payable in advance, and shall 
be tirst paid out of the proceeds of such assignment, bankrupt estate, or sale, 
any law, usage or custom to the contrary notwithstanding." 

By virtue of a landlord's warrant, distraint has been made by a con- 
stable, the Personal property of the bankrupt upon the premises seized, 
and advertisement of sale made. On December 19, 1913, upon the 
pétition of the bankrupt, a restraining order for a period of ten days 
was issued and a rule granted upon the Libi^ary Bureau Company, 
landlord, and William J. Slemmer, constable, to show cause why they 
should not be further restrained from proceeding with the distraint 
against the property of the bankrupt. An answer of the Printograph 
Sales Company was iiled December 23, 1913, praying for proof of the 
adjudication in bankruptcy and the appointment of the trustée and 
claiming a right to distrain under the paragraphs of the Iease above 
recited. On December 30th Harry C. Fair, the trustée in bankruptcy, 
filed a pétition praying that the distraint and levy be permanently 
stayed. At the hearing on the pétitions and answer, a certified copy 
of the order of adjudication in bankruptcy on October 29, 1913, and 
the appointment of Harry C. Fair, as trustée, on the llth of Novem- 
ber, 1913, and the aoproval of bis bond in the District Court for the 
Western District of Wisconsin, was presented and filed. 

[ 1 ] It cannot be questioned that, upon the pétition of a trustée ap- 
pointed and qualified in bankruptcy proceedings pending in another 
district, this court has ancillary jurisdiction over the matter in con- 
troversy ; the respondents and the property both being within this dis- 
trict. Bankruptcy Act, § 2, subd. 20, added by the amendment of June 
25, 1910 (chapter 412, 36 Stat. 839 [U. S. Comp. St. Supp. 1911, p. 
1491]); Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. Z72, 54 L. Ed. 
402, 17 Ann. Cas. 969; Re Elkus, 216 U. S. 115, 30 Sup. Ct. 377, 54 
L. Éd. 407; Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 
300, 32 Sup. Ct. 96, 56 L. Ed. 208. 
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[2] 'The question for détermination is not the nature and extent of 
the landlord's daim to priority under the lease, but whether he is enti- 
tled to enforce its terms by distress. Before the distraint was made, 
the District Court of primary jurisdiction had adjudicated the Printo- 
graph Sales Company a bankrupt, and when the constable levied for 
the rent the property was already in custodia legis. Keegan v. King 
(D. C.) 96 Fed. 758;' In re Frazin & Oppenheim (D. C.) 174 Fed. 713. 

Upon the appointment and qualification of the trustée, he is, by sec- 
tion 70a, vested with the title of the bankrupt as of the date of ad- 
judication. The property therefore having passed into the custody of 
the law prior to the levy under the landlord's warrant, the landlord 
can take nothing by virtue of the seizure. The right to distraint for 
rent in arrear must be exercised prior to adjudication to be of avail. 
In re Duble (D. C.) 117 Fed. 794; In re West Side Paper Co., 162 Fed. 
110, 89 C. C. A. 110, 15 Ann. Cas. 384; Henderson v. Mayer, 225 
U. S. 631, 32 Sup. Ct. 699, 56 L. Ed. 1233. 

The restraining order heretofore made will therefore be made per- 
manent in accordance with the prayer of the pétition, 



In re KNOX AUTOMOBILE CO. 

CDistrlct Court, D. Massachusetts. November 12, 1913.) 

No. 19,064. 

I. Bankeuptct (§ 228*) — ^Administration of Estatk— Pbivatb Sale ou As- 
sets. 

The dlscretionary power of the référée to direct a private sale of a 
bankrupt's estate will not be disturbed unless it appears to hâve been 
improvidently exercised, especially where the référée reports that*"he has 
entire confidence in the abillty and impartlallty of the trustée, and be- 
lieves it to be for the best interests of the estate that he be hampered 
as little as possible In disposing of the property. 

[Ed. Note. — For other cases, see Bankniptey, Cent. Dig. § 387; Dec. 
Dig. § 228.*] 

S. Bankbuptct (§ 262*) — Administeation of Estâtes — Saxje of Assets — 
"Specified Pobtion." 

Bankr. Aet July 1, 1898, c. 541, § 47, 30 Stat. 557 (D. S. Comp. St. 1901, 
p. 3438), provides that trustées shall coUect and reduce to money the 
property of the estâtes for which they are trustées, under direction of 
the court, and close such estâtes as expeditiously as is compatible with 
the best Interests of the parties in interest. General Order XVIII, subd. 
2,t déclares that on application to the court, and for good cause shown, 
the trustée may be authorized to sell any specified portion of a bank- 
rupt's estate at private sale. Eeld, that the words "any specified por- 
tion" should be construed to mean such portion of the estate as was 
specified in the pétition and order for sale, and hence did not prevent 
the référée from authorizing the trustée to sell ail the bankrupt's prop- 
erty at private sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |S 363-365; 
Dec. Dig. § 262.*] 

•For other cases see same topic & § numbbs In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
t 89 Fed. Tlll, 32 C. C. A. JUfc 
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In Bankruptcy. In the matter of bankruptcy proceedings bf the 
Knox Automobile Company. On pétition to review an order authoriz- 
ing the trustée to sell ail the property of the bankrupt at private sale, 
without notice to creditors or prior approval of the court. Affirmed. 

Tyler, Corneau & Eames, of Boston, Mass., for objecting creditors. 
Charles G. Gardner, of Springfield, Mass., pro se. 

MORTON, District Judge. This is a pétition to review an order 
of the référée authorizing the trustée in bankruptcy to sell ail the prop- 
erty of the bankrupt at private sale without notice to the creditors or 
prior approval of the court. The order also authorizes the trustée to 
sell at public auction, but to that part of it no objection is made. The 
property has been appraised at $1,682,000. The total indebtedness is 
about $1,265,000. 

The order is objected to upon the grounds: (1) That it leaves too 
much to the discrétion of the trustée, and (2) that it authorizes the 
sale of ail the property and estate of the bankrupt, which it is said 
cannot be done under General Order XVHI. 

[1]Asto(l): 

"The discretlonary power of the référée dlreeting a private sale of a bank- 
rupt estate ought not to be dlsturbed unless it clearly appears to hâve been 
improvidently exercised." Re Hawliins (D. G.) 125 Fed. 633. 

The référée reports that he has entire confidence in the ability and 
impartiality of the trustée and believes it to be for the best interests 
of the estate that the trustée should be hampered as little as possible 
in disposing of the property. I see no reason to disagree with this con- 
clusion. Some fear was expressed lest the trustée should sell the prop- 
erty without giving certain creditors and stockholders sufficient oppor- 
tunity to buy. The trustée expressly disclaimed any such thought or 
intention. I hâve no doubt that he intends to use every reasonable 
effort to get the highest possible price for the property, and I agrée 
with the référée that he will be in a better position if not hampered by 
formai orders as to what he shall do. 

[2] As to (2): Section 47 of the Bankruptcy Act, relating to the 
duties of trustées, provides: 

"That trustées shall respectively • • ♦ (2) collect and reduce to money 
the property ci: the estâtes for which they are trustées, under the direction 
of the court, and close up the estate as expeditiously as is compatible with 
the best interests of the parties in interest." 

General Order XVIII (89 Fed. viii, 32 C. C. A. xx) provides : 

"(1) Ail sales shall be by public auction unless otherwise ordered by the 
court. 

"(2) Upon application to the court, and for good cause shown, the trustée 
may be authorized to sell any specified portion of the bankrupt's estate at 
private sale. * * • 

"(3) Upon pétition by a bankrupt, creditor, reeeiver, or trustée, setting 
fortb that a part or the whole of the bankrupt's estate is perishable, the na- 
ture and location of such perishable estate, and that there will be a loss if 
the same is not sold immediately, the court, if satisfied of the facts stated 
and that the sale is required in the Interest of the estate, may order the same 
to be sold, with or without notice to the creditors, and the proceeds to be 
deposited in court." 
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In the officiai form of pétition for private sale, the words "a certain 
portion of said estate, to wit," are used. This is also true of form 42, 
relating to auction sales of real estate. In the notice of proposed sale, 
form 177, the language is, "To consider a proposed sale of the follow- 
ing described property." 

It has been the practice in this district, ever since the Bankruptcy 
Act went into effect, to make orders authorizing the sale of ail the 
property of a bankrupt in substantially the same form as that made 
by the référée in this case. So far as I am aware, no question has 
ever been raised as to the legality of such orders prior to the présent 
proceedings. The sale of ail the assets is frequently the most con- 
venient and advantageous way to liquidate a bankrupt estate, especially 
when a going business is disposed of. The words in General Order 
XVIII, "any specified portion of the bankrupt's estate," hâve been 
taken to mean such portion thereof as was specified in the pétition 
and order for sale. This accepted construction, which has been acted 
on by this court in many cases and for many years, is entitled to great 
weight. It is certainly a reasonable interprétation of the order in ques- 
tion, and it is plainly my duty to adhère to it. 

Order of the référée affirmed. 



ADZENOSKA et al. v. ERIE R. CO. 

(District Court, M. D. Pennsylvania. February 6, 1914.) 

No. 535. 

CouBTS (§ 274*) — United States Codbts — Distbict in Which Suit Mitst be 
Brought. 

Under Judiciary Act March 3, 1911, c. 231, § 51, 36 Stat. 1087 (U. S. 
Comp. St. Supp. 1911, p. 150), providing that, except as provided in the 
foUowing sections, no civil suit shall be brought in any district against 
any person by any original process or proceeding in any other district 
than tliat whereof he is an Inhabltant, but that, where the jurisdiction is 
founded on the fact that the action is between citizens of dift'erent states, 
suit shall be brought only in the district of the résidence of either the 
plalntlff or the défendant, allens cannot sue a New York corporation in 
one of the districts of Pennsylvanla though such corporation Is carrying 
on its rallroad business in Pennsylvanla, since a corporation'» domicile, 
habitat, and citizenship Is In the state by which it was incorporated, and 
an alien is assumed not to réside in any state, and must therefore resort 
to the domicile of the défendant. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg, § 814; Dec. Dig. § 
274.*] 

Action by Joseph Adzenoska and another against the Erie Railroad 
Company. On rule to show cause why the suit should not be dismiss- 
ed. Rule to dismiss made absolute. 

C. B. Little, of Scranton, Pa., for plaintiffs. 

Warren, Knapp, O'Malley & Hill, of Scranton, Pa., for défendant. 

•For other cases see same topic & I numbeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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WITMERy District Judge. Plaintiffs' right to sue the défendant 
within this jurisdiction is challenged on rule to dismiss. Plaintiffs are 
aliens and subjects of the Czar o£ Russia. The défendant, the Erie 
Railroad Company, is a corporation of the state of New York. Though 
défendant, through its agents, is carrying on its business in Pennsyl- 
vania and elsewhere, it is well settled that its domicile, habitat, and 
citizenship is in the state by which it was incorporated. The rnatter 
presented raises the question whether alien plaintiffs may maintain 
their action in a jurisdiction other than the résidence or habitat of the 
défendant. 

The jurisdiction of the United States District court is fixed by the 
Judiciary Act of March 3, 1911, c. 231, § 51, U. S. Stat. at Large; vol. 
36, p. 1087 (U. S. Com(p. St. Supp. 1911, p. 150); Fédéral Statutes 
Annotated, Supplément 1912, vol. 1, p. 153, wherein it is provided : 

"Except as provided in the five succeedlng sections, no person shall be ar- 
rested in one district for trial In another, in any civil action before a Dis- 
trict Court; and, except as provided in tlie six succeeding sections, no civil 
suit shall be brought in any District Court against any person by any original 
process or proceeding in any other district than that whereof he is an in- 
habitant; but where the jurisdiction is founded only on the laet that the 
action is between eitizens of différent states, suit shall be brought only in the 
district of the résidence of either the plaintiff or the défendant." 

It is évident from the language employed that a person, whether he 
be natural person or a corporation, can be sued only in the court of the 
district whereof he is an inhabitant, unless the sole ground of juris- 
diction is founded on diversity of citizenship of states, in which event 
the plaintiiï may elect to bring his action either in his own district or 
that of the défendant. The last clause is by way of proviso to the next 
preceding clause, which restricts the jurisdiction to the defendant's 
résident district, and it (the proviso) extends the right of the plaintiff to 
sue under certain circurastances in the district of his own résidence 
when both of the parties plaintiff and défendant are eitizens of différ- 
ent states. The purpose of this proviso is to afford the plaintiff the 
same advantage of litigation in his own district that the défendant bas. 
if he can there obtain service of process. An alien, however, is as- 
sumed not to réside in any of the states, hence not within the proviso, 
and must therefore resort to the domicile of the défendant, as gener- 
ally provided. 

The case, In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 
1211, cited by plaintiffs' counsel as bearing upon the point at issue, 
merely holds that, under the proviso of the Act of Aug. 13, 1888, c. 
866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 308), 4 Fed. Stat. Anno. 
265, 386, very similar to section S, cited, a citizen of a state might sue 
an alien or foreign corporation in any district where service could be 
obtained. 

By distinguishing this case in Galveston, etc., Railway Co. v. Gon- 
zales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L,. Ed. 248, Mr. Justice Brown 
said : 

"In the Hohorst Case It v^as held that the clause in question, that no civil 
suit should be brovight against any person in any other district than that 
whereof he vcas an inhabltant, was manifestly inapplicable to a suit brought 
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by a citizen of one of the United States against an allen, and that the words 
of the provision evldently looked to those persons, and tliose persons only, 
wlio were inhabitants of some district within the United States," and "to 
prevent a manifest failure of justice, in the inability to sue any foreign cor- 
poration -whatever, it was held that, where an allen corporation was défend- 
ant, it mlght be sued in any district wherein it might be found." 

In f urther commending he said : 

"It was not meant or Intlmated * • • that the clause in question had 
no application to cases where an alien was plaintiff, but only where he was 
défendant." 

Inasmuch as the plaintiffs are not citizens of any of the states, the 
défendant may only be sued in the District Court of its résidence, as 
was also held in McAulay v. Moody (C. C.) 185 Fed. 144, citing to the 
effect Campbell v. Duluth, etc., Ry. Co. (C. C.) 50 Fed. 241. 

The rule to dismiss is therefore made absolute, and an exception is 
noted for the plaintiffs. 



KANTOR et al. t. MURCHIB, U. S. Marshal. 

(District Court, D. Massachusetts. November 14, 1913.) 

No. 795. 

COTJETS (§ 499*) — CONFLICTING JURISDICTION— PEOPEBTY IN CUSTODT OF MAE- 

SHAL. 

Property taken by a United States marshal from a person arrested by 
him was held by him as marshal; it was his duty to return it upon 
proper demand, and he could not be interfered with in the performance 
of this duty by process from any other court ; and heuce a trustée at- 
taehment against him individually, issued by a state court, and a writ of 
injunction from a state court forbidding him to return the property, dld 
not justlfy him in withholdlng it from the person legally entitled thereto. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1336, 1337; Dec. 
Dig. § 499.*] 

Application by Sol. B. Kantor and another for an order directing 
Guy Murchie, United States Marshal, to deliver'to them certain prop- 
erty. Marshal ordered to return the property to the person legally 
entitled thereto, without regard to certain process from the state courts. 

William Charak, of Boston, Mass., for plaintiff. 

Friedman & Atherton, of Boston, Mass., for trustée in bankruptcy. 

Guy Murchie, of Boston, Mass., pro se. 

MORTON, District Judge. This is a summary proceeding instituted 
by Kantor and Hinton by their pétition for an order directing the 
United States marshal to return certain property which is now in his 
possession, and which was taken from the petitiôner Kantor under the 
circumstances hereinafter set forth. Ail parties interested, namely, 
Guy Murchie, Esq., United States marshal for this district, Percy A. 
Atherton, trustée, Sol. B. Kantor, and John Hinton appeared before 
the court, and such évidence was taken as any party desired to offer. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



574; 210 FEDERAL EEPOETEB 

I find the material f acts to be as f ollows : 

On October 31, 1913, the petitioner Kantor was arrested by a deputy 
United States marshal upon a warrant issued by a United States com- 
missioner. Upon being searched, as is customary in the case of ail 
, prisoners, a package containing about $20,000 worth of uncut diamonds 
was found on Kantor's person. This package was taken from him by 
the deputy marshal, who searched him, and was sealed up and put in 
the sale in the United States marshal's office. The diamonds appear 
to hâve been lawfully in Kantor's possession, and to be entirely uncon- 
nected with the matter on account of which he was arrested. Guy 
Murchie, Esq., the United States marshal for this district, bas, in his 
individual cap_acity, been summoned as trustée in an action brought 
in the superior court of Massachusetts by Atherton, Trustée, v. Kantor, 
and has also been served with a writ of injunction issued by the Su- 
prême Judicial Court of Massachusetts, forbidding him from giving 
up thèse diamonds. Kantor and Hinton (the latter claiming to be the 
real owner of the diamonds) demanded the return of them, and upon 
• the marshal's refusai to deliver them because of uncertainty as to his 
duty in the premises, brought this pétition. The marshal also desires 
the instruction of the court as to the proper course for him to pursue. 

Without going into ail the évidence I am clearly of opinion, and I 
find, that Mr. Murchie does not hold the diamonds in his individual 
capacity, but as United States marshal for this district, as property 
rightfully taken from a prisoner under arrest. 

It is the marshal's duty to return this property upon proper demand 
therefor. He cannot be interfered with in the performance of his 
duty by process from any other court. It seems to me that neither the 
trustée attachment nor the writ of injunction affords any ground for 
withholding from the petitioners, if otherwise entitled to them, the 
diamonds in question in this case. Ableman v. Booth, 21 How. 506, 
16 L. Ed. 169; In re Neagle, Petitioner, 135 U. S. 1, 10 Sup. Ct. 658, 
34 L. Ed. 55. Even under the state law this property could not, I 
think, hâve been reached by trustée process. Mass. Rev. Laws, ch. 
189, § 31 ; Robinson v. Howard, 7 Cush. (Mass.) 257; Morris v. Pen- 
niman, 14 Gray (MasS'.) 220, 74 Am. Dec. 675. 

I bave conferred with the Justice of the Suprême Judicial Court of 
Massachusetts by whom the injunction referred to was issued; it is 
his opinion, as well as mitie, that property in the possession of the 
United States marshal cannot be reached by process from the state 
courts. The injunction in question was only issued to cover the pos- 
sibility that Mr. Murchie might be holding property, not in his officiai 
capacity, but as a private individual. 

The marshal ought to return the property at once to the person 
legally entitled thereto, without regarding either process issued by the 
state courts. 

So ordered. 
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THE TRANSIT. ' 

WALKER V. STOCKWELIi. 

(District Court, E. D. Pennsylvanla. January 8, 1914.) 

Nos. 84, 86. 

ADMIRAI.TT (§ 58*) — Cross-Libel Pleadinq Countebclaim— Secueitt— Libel 

B"ï ReCEIVER in BANICEnPTCY. 

Under Admiralty Rule 53 (29 Sup. Ct. xlv), requiring the respondent In 
a cross-libel on a counterclaim to give securlty to respond In damages, 
"unless the court on cause shown shall otherwise direct," where the li- 
bel ant Is a receiver In bankruptcy, he wlll not be required to glve sueh 
secuiity slnce, under Bankr. Act July 1, 1898, c. 541, § 68a, 30 Stàt. 565 
(U. S. Comp. St. 1901, p. 3450), any recovery on the counterclaim must 
be set off agalnst any recovery by llbelant, and If In excess thereof, the 
balance Is provable only agalnst the estate. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. § 334; Dec. 
Dlg. § 58.»] 

In Admiralty. Libel by Henry F. Stockwell, receiver of John H. 
Dialogue & Son, bankrupts, against the tug Transit, and cross-libel 
by Charles I. Walker, managing owner of the Transit, against said 
Stockwell, receiver. On pétition by libelant to vacate order requiring 
filing of security on cross-libel. Order vacated. 

Wilson & Carr, of Camden, N. J., and Willard M. Harris, of Phil- 
adelphia, Pa., for Stockwell. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for the Transit. 

THOMPSON, District Judge. Admiralty rule 53 (29 Sup. Ct. xlv) 
provides : 

"Whenever a cross-libel is filed upon any counterclaim, arising ont of the 
same cause of action for whieh the original libel was flled, the respondents in 
the cross-libel shall give security in the usual amount and form, to respond in 
damages, as claimed in said cross-libel, unless the court, on cause shown, shall 
otherwise direct; and ail proceedlngs upon the original libel shall be stayed 
until such security shall be given." 

As was said by Judge Brown in the District Court for the Southern 
District of New York in the case of Empresa Maritima a Vapor v. 
North & South American Steam Navigation Co., 16 Fed. at page 504: 

"The granting of the order, it is true, is to some estent discretionary, since 
'upon cause shown' the court 'may otherwise direct.' From this it is clear that 
it was the intent of the rule that securlty should be given unless the respond- 
ents affirmatively show, the burden of proof being upon them, circumstances 
which would make the application of the rule unjust." 

See, also, Frankhn Sugar-Refining Co. v. Funch et al. (D. C.) 66 
Fed. 342, aiSrmed in 73 Fed. 844, 20 C. C. A. 61. 

Judge Butler's refusai to order security in the case in 66 Fédéral 
Reporter was based in part upon the ground that the original libel was 
in personam, and consequently no security was required of the re- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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spondent in the original cause. The gênerai practice is to require se- 
curity to be given under rule 53, where the proceeding is in rem and 
the vessel has been released upon stipulation in order that the parties 
may stand upon an equality. In the présent case, however, I think a 
practical ground exists for net requiring security to be entered by 
the respondent in the cross-libel. The counterclaim upon which the 
cross-libel is based cornes within the provisions of section 68 of the 
Bankruptcy Act, which provides : 

"(a) In ail cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
oÊf against the other, and the balance only shall be allowed or paid. 

"(b) A set-ofC or cor.nterclaim shall net be allowed in favor of any debtor of 
the bankrupt which is net provable against the estate." 

If judgment is rendered in favor of the cross-libelant not in excess 
of judgment in favor of the libelant, a bond in the présent case would 
be superfluous. If he recovers judgment for an excess, he can re- 
ceive upon that judgment only such amount as is av^^arded him upon 
proving his claim in the court of bankruptcy. It must be presumed 
that the receiver has given bond under the Bankruptcy Act for ail 
assets in his hands, and if in this proceeding he should be succeeded 
by a trustée, the cross-libelant will be protected by the trustee's bond, 
and, whether the claim should be determined to entitle the cross-libel- 
ant to a priority or to a dividend with other creditors, recourse can 
only be had to the funds of the bankrupt estate, or to the bond of the 
receiver or trustée. 

In my opinion, there is no just cause shown for requiring a bond in 
this case, and it is therefore directed that the order to enter security 
be vacated. 



HEKOLD, Collector of Internai Revenue, v. PARK VIEW BUILDING & 

LOAN ASS'N. 

(Circuit Court of Appeals, Third Circuit January 23, 1914.) 

No. 1,801. 

L INTEBNAL REVENUE (§ 9*) — SPECIAL EXCISE TaX ON CORPORATIONS— CON- 
STRUCTION OF Statute — Building Associations. 

Tarife Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 
1911, p. 946), imposing a spécial excise tax o-' corporations, contains tha 
foUowing proviso in paragrapli 1: "Provided, however, that nothing in 
thls section contained shall apply to labor, agricultural or borticultural 
organizations, or to fraternal beneflciary societies, orders, or associations 
operating under the lodge System, and providing for the payment of llfe, 
sick, accident, and other beneflts to the members of such societies, orders 
or associations, and dependents of such members, nor to domestic build- 
ing and loan associations, organized and operated exclusively for the 
mutual benefit of their members, nor to any corporation or association or- 
ganized and operated exclusively for rellgious, charitable, or educational 
purposes, no part of the net Income of vyhich inures to the benefit of any 
private stockholder or individual." Held, that the final clause, "no part 
of the income of whlch," etc., applies only to the fourth group of corpora- 
tions named, 1. e., religious, etc., corporations, and has no application to 
building associations whieh are organized for the express purpose of bene- 
fitlng their stockholders, but that ail such associations, if they come within 
the terms of the proviso as to organization and opération, are exempted. 

[Ed. Note. — For other cases, see Infernal Revenue, Cent. DIg. §§ 13-28; 
Dec. Dig. § 9.*] 

2. Internal Revenue (§ 9*) — Spécial Excise Tax on Corporations — Con- 
struction OF Statute — Building Associations. 

A building association is net excluded from the right to such exemption 
as not one "organized and opefated exclusively for the mutual benefit of 
its members" because it issues both prepaid and Installment stock; the 
prepaid stock being entltled to a fixed dividend, payable however only 
out of earnlngs of the association. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. § 9.*] 

In Error to the District Court of the United States for the District 
of New Jersey ; Charles P. Orr, Judge. 

Action by the Parkview Building & Loan Association against Herman 
C. H. Herold, Collector of Internai Revenue. Judgment for plaintifï, 
and défendant brings error. Affirmed. 

For opinion below, see 203 Fed. 876. 

J. Warren Davis, U. S. Atty., of Camden, N. J., and Walter H. 
, Bacon, Asst. U. S. Atty., of Bridgeton, N. J., for plaintifï in error. 

Spaulding Frazer and Riker & Riker, ail of Newark, N. J., for de- 
fendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The Park Viewr Building & 
Loan Association was taxed under section 38 of the Act of August 
5, 1909, c. 6, 36 Stat. 112 (Supplément of 1911 to Revised Statutes, p. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 37 
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946), and was compelled to pay $71.04, tax and penalty, for the year 
1909. This suit, which seeks to recover that sum from the coUector, 
was removed from a state court of New Jersey to the District Court, 
where the parties agreed upon a statement of facts. The court entered 
judgment for the association (203 Fed. 876, Judge Orr presîding spe- 
cially) and we refer to his opinion with gênerai approval. On two or 
three branches of the subject, something more may perhaps be said 
without extending the discussion unduly. 

We do not think it necessary to rely on the rule that words imposing 
a tax should be clear; doubtful language being construed in favor of 
the citizen. There is force in the ^government's contention that the 
words in question do not impose a tax at ail ; that the tax is not laid 
by the proviso, but by the first clause of the section, which includes 
"every corporation," etc.; and therefore that the court is asked to 
construe, not language that lays a tax, but language that exempts. The 
government insists that a différent rule should be applied in such a 
situation, and that a doubt must be resolved against a claim of exemp- 
tion. We lay the subject aside, however, for we do nOt think the ques- 
tions presented are doubtful enough to require the aid of either rule. 

[1] Let us consider first the question Judge Orr did not décide, 
namely : What effect should be given to the words hereaf ter italicized 
in the proviso to the first paragraph of section 38? After imposing a 
spécial excise tax upon "every corporation, joint-stock company, or 
association, organized for profit and having a capital stock represented 
by shares," etc., the paragraph proceeds to state certain exceptions to 
the generality of this clause : 

"Provided, however, that nothlng In this section contalned shall apply to 
labor, agrlcultural, or horticultural organisations, or to fraternal beneflciary 
societies, orders, or associations opéra ting' under the lodge system, and pro- 
viding for the payment of life, sick, accident, and other benefits to the mem- 
bers of such societies, orders, or associations, and dependents of such mem- 
bers, nor to domestic building and loan associations, organized and operated 
exclusively for the mutual benefit of thelr menibers, nor to any corporation or 
association organized and operated exclusively for religious, charitable, or 
educational purposes, no part of the net income of which inures to the 'benefit 
of any private stookholder or individual." 

The government's argument on this branch of the case' is based 
upon the contention that the words in italics qualify the whole pro- 
viso, and apply to every organization or association named tfierein, 
including a building association like the plaintiiJE that issues what is 
known as prepaid stock. (This is not preferred stock, as will appear 
in a few moments.) We do not agrée with this position. As we con- 
strue the proviso, it excepts four groups of corporations : 

"Labor, agrlcultural, or horticultural organizations. 

"Fraternal beneflciary societies, orders, or associations operating under the 
lodge System, and providing for the payment of life, sick, accident, and other 
benefits to the members of such societies, orders, or associations, and depend- 
ents of such members. 

"Domestic building and loan associations, organized and operated exclusively 
for the mutual benefit of their members. 

"Any corporation or association organized and operated exclusively for re- 
ligions, charitable, or educational purposes, no part of the net income of 
which inures to the benefit of any private stockholder or individual." 
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The character of the first three groups is well known. In none of 
them (as normally conducted) does the net income inure to the benefit 
of private stockholders or individuals, and it would hâve been superflu- 
ous to add that feature to the description. But there is a large and a 
more indeterminate class — "religious, charitable, and educational" cor- 
porations or associations — and this class contains some members whose 
précise character may not be altogether easy to defîne. For example, 
a church is no doubt organized and operated exclusively for religious 
purposes; but is this true of a camp-meeting association also? Such 
an association sometimes has net income that inures at least in part 
to the benefit of private stockholders or individuals. A hospital is 
usually organized and operated exclusively for charitable purposes; 
but there are private hospitals operated by associations, whose net in- 
come goes to the benefit of individuals. The exclusive purpose of a 
school is educational; but the income of many schools operated by 
associations is devoted to private profit. Indeed, every one acquainted 
with the problems of state taxation knows how often the courts hâve 
been called on to détermine the scope and application of statutes ex- 
empting charitable and educational institutions from taxation ; and we 
see no reason to doubt that Congress intended to avoid such disputes 
as far as possible by establishing both a positive and a négative test 
for the restricted membership in the fourth group. Positively (al- 
though the use of the word "exclusively" makes this test partly néga- 
tive also), the test is that the corporations and associations must be or- 
ganized and operated exclusively for religious, charitable, and educa- 
tional purposes; and, negatively, the test is that none of such cor- 
porations and associations shall dévote its net income, in wliole or in 
part, to the benefit of any private stockholder or individual. 

As pointed out in the association's brief, section 2 of the Income 
Tax provisions of the Act of October 3, 1913, lends force to the con- 
struction that confines the italicized clause to the fourth group. Sec- 
tion 2 in clause S of the Act of 1913 repeals section 38 of the Act of 
1909, the reason being that an earlier clause (G) is in effect a substi- 
tute for section 38, and that Congress did not intend to impose two 
taxes of the same nature at the same time, one by the Act of 1913, and 
the other by the Act of 1909. Being a substitute, therefore, clause G 
also contains an excepting proviso, and this as as f oUows : 

"Provided, however, that nothing in this section shall apply to labor, agri- 
cultural, or horticultural organizatlons, or to mutual savinga banks not hav- 
Ing a capital stock represented by shares, or to fraternal beneflclary societies, 
orders, or associations operating under the lodge System or for the exclusive 
benefit of the members of a fraternity Itself operating under the lodge System, 
and providlng for the payment of life, sick, accident, and other beneflts to the 
members of such societies, orders, or associations and dependents of such 
members, nor to domestlc building and loan associations, nor to cemetery com- 
panies, organized and operated exclusively for the mutual benefit of their 
members, nor to any corporation or association organized and operated ex- 
clusively for religious, charitable, .sdentiflc, or educational purposes, no part 
of the net income of whlch inures to the benefit of any private stockholder or 
individual, nor to business leagues, nor to chambers of commerce or boards of 
trade, not organized for profit or no part of the net Income of which inures 
to the benefit of the private stockholder or Individual; nor to any civic 
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league or organization not organized for profit, but operated exclusîvely for 
the promotion of social welfare." Act Oct. 3, 1913, c. 16, 38 Stat. 172. 

We think it is clear that the repeated use hère made by Congress of 
the négative clause — "no part of the net income of which inures to the 
benefit of any private stockholder or individual" — throws hght upon 
the previous use of the same clause in the Act of 1909, and strength- 
ens the construction we hâve adopted. We agrée that the argument is 
somewfhat weakened by the possibility of supposing that Congress was 
trying to make more clear in the Act of 1913 what may hâve been 
thought obscure in the Act of 1909; and we wish to avoid even the 
appearance of evading this considération. But certainly both con- 
structions are available, and one seems as likely to be correct as the 
other. We believe the view we hâve indicated should be adopted. 

But there is another reason for believing that the clause in italics 
could not hâve been intended to apply to the group of "domestic build- 
ing and loan associations organized and operated exclusively for the 
mutual benefit of their members." And the reason is this : Such ap- 
plication leads to a conclusion that may fairly be described as absurd. 
Every building association is organized and operated for the mutual 
benefit of its members ; this benefit is attained by profits ; and profit 
is gained by the use of its funds — whether derived from installments, 
premiums, interest, or fines — supplemented by forfeitures, and by such 
dealing in real estate as it may be permitted or obliged to undertake. 
In every year of its normal opérations it expects to hâve a net income, 
and of course this net income belongs, or inures, to its members. Now, 
while the members can bardly be described accurately as "private" 
stockholders (the word seems to be contrasted with some other rela- 
tion to a particular association), they are certainly "individuals" ; and 
therefore, if the right of a building association to be exempted by the 
proviso is to be tested by the f act that no private stockholder or indi- 
vidual receives any benefit from its net income, the inévitable resuit 
will follow that the proviso has no efl^ect upon building and loan asso- 
ciations at ail, and that no such association can be exempted. We hâve 
said that in our opinion this conclusion comes near to absurdity, and 
we think that resuit is too plain to require f urther discussion. 

[2] But the chief contention of the government is that the associa- 
tion is not organized and operated exclusively for the mutual benefit 
of its members, and the sole support of the argument is found in the 
fact that the association issues prepaid stock. We repeat that this 
is not preferred stock. The New jersey statute forbids the issue of 
such stock — namely, stock whose holders enjoy advantages greater 
than the holders of the common stock — while the issue of common 
stock that is. prepaid is expressly authorized: 

"No such association shall issue preferred or other than common stock, and 
ail shareholders shall occupy the same relative status as to debts and losses 
of the association ; but nothing herein shall forbid agreements with sharehold- 
ers who pay full par or maturity value of shares in advance, vi'hereby they 
may waive participation in the gênerai profits of the association in considéra- 
tion of a fixed annual profit." Act April 8, 190.'} (P. L. p. 476, § 53). 

The holders of the stock in question hâve waived their right to 
share with installment stock in the gênerai profits of the association, 
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and they hâve agreed to accept in lieu thereof (but only "out of the 
profits of the association") 5 per cent, yearly on the amount prepaid. 
This is the only différence between the prepaid stock and the install- 
ment stock. The parties hâve stipulated : 

X » * * That the rlghts of the two classes of stoekholders are in ail re- 
spects identical except as to the participation in the profits of the association 
as above set forth; that the profits of the Park View Building & Loan As- 
sociation during the year 1909 and subséquent thereto hâve been in excess of 
5 per cent, per annum." 

We think therefore the question may be properly statéd in this 
f orm : Is the f oregoing arrangement for the mutual benefit of the par- 
ties ? In our opinion the answer should be in the affirmative. 

The subject of prepaid stock bas been much discussed. Several 
courts hâve declared against it, and a few Législatures hâve forbid- 
den it, but the decided weight of authority, judicial and législative, is 
in its favor. The course of the discussion is partially indicated in 4 
Am. & Eng. Ency. (2d Ed.) 1030 (text and notes), and in 6 Cyc. 127 
(text and notes) ; but a much better référence than either of thèse is 
Folk v. State Capitol, etc., Association, 214 Pa. 529, 63 Atl. 1013. In 
Folk's Case, Judge Endlich, of the common pleas court of Berks coun- 
ty, discussed the subject elaborately and came to the conclusion (214 
Pa. 535, 63 Atl. 1015) that there is authority of a very high and per- 
suasive order for holding : 

.1 * * * That the acceptance of prepayment of stock and the issuance 
thereupon of fuU-pald dividend-bearlng stock is in no proper sensé a borrow- 
ing of money ; * » * that, remembering that a building association cau- 
not successfully perform its intended functions wdthout members who are sim- 
ply investors and not borrowers, its power to aid the latter class of members, 
and thus the main purpose of its création, will be promoted by attracting in- 
vestlng members capable of putting larger sums at the society's disposai than 
can be speedily gathered by means of periodical payments alone ; that the al- 
lowance of a fixed dividend upon such paid-up stock out of the profits of the 
corporate business is a reasonable incident to its issuance, just to both classes 
of shareholders and not calculated to give either an undue advantage over 
the other; that, on the contrary, the practical effect of the concurrent issu- 
ance of both installment and fuU-pald stock Is likely to prove bénéficiai to 
both classes of shareholders; that no essential characteristic of the building 
association scheme can be regarded as forbidding, and no essential purpose of 
it as def eated by, this device ; that it Is contrary to no accepted rule of policy 
applicable to or Involved in the nature of building associations ; and that (in 
Pennsylvanla) it is not excluded by statutory provisions in terms authoriz- 
ing and regulating opérations on the footing of installment stock, but not 
clearly conflnlng associations thereto or expressly prohibiting any other. And 
it is to be noted that with this view every adjudicated case involving the 
point under discussion appears to be in harmony, except perhaps the one above 
referred to decided in North Carolina." 

And the Suprême Court of Pennsylvanla, in the brief opinion ap- 
proving and adopting Judge Endlich's opinion, has this to say upon the 
subject (214 Pa. 543, 63 Atl. 1019): 

"The gênerai purpose of building associations is the accumulation of funds 
to be loaned to their members and to be repaid in small periodical payments. 
The accumulation from the payment of installments on stock is so slow as 
often to hamper their practical opérations, and différent methods hâve been 
adopted to provide funds to meet the demands of borrovving members promptly 
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and thus to promote the gênerai purpose. Building associations are author- 
Ized by the Act of June 25, 189S, P. L. 303, to borrow money for temporary 
use wlien applications for loans exceed tlie accumulations in the treasury, and 
when a séries of stock has matured. The issuing by thèse associations of fuU- 
paid stock to serve the same purpose as borrowing is an enlargement of thelr 
Bcope of opérations not Inconsistent with thelr original design, if properly re- 
strieted. While It has not been expressly authorlzed by the Législature, there 
is a distinct récognition of the practice by the Act of June 22, 1897, P. L. 178, 
which subjects such stock to taxation. We flnd nothlng unlavvful in the Issu- 
ing of full-paid stock, the dividends of which are not guaranteed but are lini- 
Ited in amount and payable only out of the profits, and the holders of which 
are entitled to no préférence and hâve no advantage over other stockholders 
upon distribution in case of loss or insolveney ; provlded that the Issue Is in- 
cidental to the main business of the association and is Intended to provide a 
fiind from which loans may be made to the holders of installment stock. To 
tUis estent and for this purpose its issue is within the iœplied powers of such 
associations." 

Judge Endlich is the author of a standard treatise on building as- 
sociations, and in sections 461-464 of the second édition he has again 
considerëd the subject and has stated the results of the prevailing prin- 
ciples to be as f oUows : 

"464. The resuit of the princlples declared and applied In thèse décisions 
would seem to be, in the absence of any statutory provision expressly author- 
Izing or prohiblting it: (1) That building associations may ahvays permit pre- 
payments of stock subscrlptions to be received, with or without rebate or in- 
terest allowance in considération of such prepayment ; (2) that, in pursuance 
of charter provisions, such associations may issue pald-up stock with the inci- 
dent of prlority in distribution over installment stock ; (3) that, under a like 
power and the rlght to pay dividends, they may Issue paid-up stock-bearing In- 
come at any given reasonable rate per annum payable in cash out of and to 
the extent of the earnings of the association ; an arrangement on the part of 
any corporation to pay interest or dividends to its shareholders, without réf- 
érence to the ability of the company to pay them out of its earnings, being 
wholly illégal and void." 

We agrée with thèse conclusions and with the reasoning that sup- 
ports them, and we see no occasion to prolong the discussion. In our 
opinion, the members of the Park View Building & Loan Association 
are mutually benefited by the issue of the prepaid stock in question, 
and as a conséquence the association is organized and operated exclu- 
sively for such benefit. It is certain that the association regards the 
arrangement as mutually benefàcial, for it has availed itself of the stat- 
utory permission to adopt it ; and we may be sure that the keen sensé 
of self-interest possessed by the members of such associations would 
scarcely tolerate an arrangement — even if the statute did not express- 
ly forbid it — that would constitute a small class of privileged stock- 
holders with rights superior to their fellows. 

Looking at the subject from as many points of view as possible, we 
are persuaded that Congress intended the word "mutual" to mean 
"substantially equal," and that a building association is organized and 
operated for the mutual benefit of its members when they share in the 
profits on substantially the same footing. Exact equality is probably 
not possible, where part of the stock is prepaid, and part is install- 
ment ; but an approximate equality, sufficiently close for ail purposes, 
is certainly not beyond the reach of calculation. We hâve no doubt 
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that sucH a calculation îs always made before the terms are adopted 
upon which prepaid stock is allowed to share in profits. 

In brief, the Parle View Building & Loan Association was "organ- 
ized" exclusively for the mutual benefit of its members; the New 
Jersey Législature required such benefit to be its object, and (as a 
means of attaining it) expressly permitted the use of prepaid stock. 
And the association is in fact "operated" for their mutual benefit, if 
we may trust the abundant and well-reasoned authority that approves 
of prepaid stock, and if we may rely also on the strong antécédent 
probability that the members would not agrée to any arrangement that 
would disturb their substantially equal footing. 

The judgment is affirmed. 



BERNARD v. LEA. 

In re AMERICAN FOUNDRÏ & SUPPLT CO. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1913.) 

No. 1,171. 

1. Courts (§ 405*) — Ciecuit Court of Appeals — Assionment of Ebbobs— 

Time fob Filing. 

The failure to file an assignment of errors before the allowance of an 
appeal, as required by rule 11 of the Circuit Court of Appeals (193 Fed. 
vli, 112 C. C. A. vli), does not deprive the appellate court of jurisdictlon, 
and the appeal will not be dlsmissed because the assignment of errors 
was not flied untll later, where there was a valid reason therefor. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. § 405.*] 

2. Bankbuptct (I 455*) — Appellate Proceedings — Mode of Review. 

An order of a District Court allowlng a clalm agalnst a bankrupt es- 
tate and establishing a portion of it as a lien on property of the bankrupt 
Is reviewable by appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 016; Dea Dig. 
l 455.*] 

3. Bankruptcy (5 467*) — Appeals — Matters Reviewable. 

On an appeal under Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat 553 
(U. S. Comp. St. 1901, p. 3432), the Circuit Court of Appeals proceeds "as 
In eqnity casos" and may review findings of fact made by a référée or 
the District Court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 407.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

4. Bankruptcy (| 188*) — Vendor's Lien — Law of North Carolina. 

Notes executed by a corporation for the purchase prlce of land conreyed 
to it at the same time, by a deed duly probated and recorded, although 
they described the, considération for which they were glven, and there was 
a clause wrltten below the signatures statlng that they covered a vendor's 
lien on the land, did not create such a lien under the law of North Caro- 
lina, which will be enforced in equity as agalnst the unsecured credltors 
of the corporation in bankruptcy, especially where there Is no clear proof 
that there was any agreement to glve a lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
289, 291-295; Dec. Dig. § 188.*] 

*For other cases see same topic & i numbsb iu Dec, & Am. Dlgs. 1907 to date, & Bep'r Indexai 
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6. Bankeuptcy (§ 172*) — Liens — Coepoeation. 

A deed of trust executed in the name of a bankrupt corporation by lt3 
offlcers to secure notes given to its président, neither notes nor deed of 
trust having been authorized or ratified by any action of the dircctors or 
stockholders, the intention belng tliat the notes should be negotiated for 
the beneflt of the corporation, which was never done, held not to croate 
a valid lien against the property in favor of the président for an indebt- 
edness which was owing to him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 220; Dec. 
Dig. § 172.*] 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Asheville ; James E. Boyd, Judge. 

In the matter of the American Foundry & Supply Company, bank- 
rupt. Appeal by S. G. Bernard, trustée, from a decree establishing a 
Hen in favor of H. G. L-ea. Reversed. 

T. J. Harkins, of Asheville, N. C. (Harkins & Van Winkle, of Ashe. 
ville, N. C, on the brief), for appellant. 

James H. Merrimon, of Asheville, N. C, for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 

NOR, District Judges., 

CONNOR, District Judge. [1] Upon a motion lodged by appellee 
to dismiss or affirm the judgment, the record discloses that the judge 
filed his decree on January 25, 1913. Immediately following his sig- 
nature are the words : 

"The trustée excepts to tbe foregoing decree and, in open court, gives no- 
tice of his intention to appeal this matter to the United States Circuit Court 
of Appeals for the Fourtli Circuit. Exceptions and appeal allowed, dated 
January 25, 1918." Signed by the judge. 

No assignment of error was filed at that time. On January 29, 1913, 
the trustée presented to the judge a formai pétition for appeal. In 
compliance vi^ith Rule 14, § 7 (193 Fed. ix, 112 C. C. A. ix), it was prop- 
erly omitted from the printed transcript. A mémorandum, "Pétition 
for appeal, filed January 29, 1913. Citation dated Feby. 3, 1913. Serv- 
ice accepted Feby. 10, 1913," is in the transcript as required by the rule. 
At the time of presenting the "pétition for appeal," the trustée filed his 
"assignments of error," Appellee insists that the appeal was taken and 
allowed, on January 25, 1913. He invokes Rule 11 (193 Fed. vii, 112 
C. C. A. vii), which requires that the plaintifif in error or appellant shall 
file, with his pétition, an assignment of errors. 

"That no writ of error or appeal shall be allowed until such assignment of 
error shall hâve beeu fllod. * * * When this rule is not complied with, 
counsel wlll not be heard except at the request of the court; and errors not 
assigned accordlug to tins rule will be disregarded, but the court, at its op- 
tion, may notice a plain error not assigned." Eules, 193 Fed. v, vii, 112 C. C. 
A. V, vii. 

Appellee further insists that the appeal having been prayed for and 
allowed, on January 25, 1913, the judge of the District Court was with- 
out jurisdiction or power to make orders, or do any act, in the cause. 
The learned counsel for appellee strongly stressed this position and 

•For other cases soe same toiîic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cited authorities for îts support. It is unquestionably true, as contended 
by him, that when an appeal bas been taken, that is prayed for and al- 
lowed, the court is without jurisdiction to make further orders affect- 
ing the rights of the parties. Edmondson v. Bloomshire, 7 Wall. 306, 
19 L. Ed. 91. It follows therefore that if the entry made by the judge, 
at the end of the decree of January 25, 1913, had the effect claimed by 
appellee, the action taken by the parties, and the judge, on January 29, 
1913, was ineffectuai for any purpose. The motion to dismiss, or to 
afifirm, is based upon the assumption that filing the assignme.nt of error, 
as required by rule 11 of this court, is jurisdictional and essential to 
taking an appeal. It must be. conceded that cases may be f ound — some 
of them are cited by the learned and industrious counsel — which ap- 
pear to, if they do not in fact, so hold. In Lockman v. Lang, 128 Fed. 
279, 62 C. C. A. 550 (C. C. A. 8th Cir.), Judge Sanborn says that, when 
an appeal is prayed and allowed in open court, "the prayer for reversai 
and the citation may be waived, but the assignment of errors is indis- 
pensable to the perfection of the appeal." He bases this conclusion up- 
on section 997, Rev. Stat. (4 Fed. Stat. Anno. p. 605 [U. S. Comp.. 
St. 1901, p. 712]), and Rule 11 (C. C. A.) ; Lloyd v. Chapman, 93 Fed. 
599, 35 C. C. A. 474. It will be observed that the language of rule U 
of the Circuit Court of Appeals is the same as Rule 35 of the Suprême 
Court (32 Sup. Ct. xiii). Section 997, Rev. Stat. requires that : 

"There shall be annexed to and returned with any writ of error for the re- 
moval of a cause * * * an authentieated transcript of the record, an as- 
signment of errors, and a prayer for reversai, with a citation to the adverse 

party." 

This statute, it will be observed, does not prescribe the method of 
praying, the time for allowing, or making up the record upon a writ of 
error, and, as will be noticed later, makes no référence to appeals. They 
appear to be brought within its provisions by section 1012, R. S. (U. S. 
Comp. St. 1901, p. 716). It is found iri the Judiciary Act of Sept. 24, 
1789, c. 20, 1 Stat. 73. Thèse matters were evidently left to be dealt 
with by the Suprême Court under its power to make rules of practice. 
In prosecuting and making up the record in writs of error, the provi- 
sions of section 997 should be complied with, but the order of procédure 
allowing the writ, or appeal, is not "essential to the perfection of an ap- 
peal." The question involved in the motion of appellee was consid- 
ered by Judge Sanborn in Simpson v. First National Bank, 129 Fed. 
257, 63 C. C. A. 371. After quoting the words of the statute (section 
997), with the language of section 1012 (4 Fed. Stat. Anno. p. 624) 
"appeals" f rom the Circuit Courts and the District Courts " * * * 
shall be subject to the same rules, régulations and restrictions as are, 
or may be, prescribed in law in cases of writs of error," he says : 

"The acts of Congress did not require the filing of an assignment of errors 
before the allowance of a writ of error or an app.eal. This requirement rests 
upon Eule 11 of this court, which is the same, in terms and in effect, as Rule 
34 (35) of the Suprême Court of the United States." 

The learned judge proceeds to state the reason why the assignments 
of error should accompany the pétition for a writ of error — they are 
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manif estly correct and, upon slight reflection, will so împress the mind 
of a lawyer. He proceeds to say : 

"It Is not so In case of an appeal. The rlght to appeal Is an absolute right 
granted to the defeated party by the acts of Congress. No court or judge 
has any jurlsdlction or power to condition the allowanee of an appeal upon 
hls considération or détermination of the question whether or not the ap- 
pllcant présents alleged errors which form reasonable grounds for the review 
of the décision below. That question is reserved for the considération of the 
appellate court exclusively. The petltioner has the same right to the allow- 
anee of his appeal, in the absence of error, or of the appearance of It, as when 
he présents the most conclusive reasons for the belief that the décision against 
hini was erroneous. * * * The resuit is that the assignment of error Is 
not required to be filed before an allowanee of appeal, for the benefit or in- 
formation of the court to whom the application for the allowanee is made." 

He says that the only reason for requiring it to be filed at that time 
is that it may be made a part of the record for the information of op- 
posing counsel and of the appellate court, "and that object, is as well 
attained by filing it at any time before the security is approved and ac- 
çepted as by filing it before the order is made, etc." In that case, on 
June 23, 1902, both parties prayed, in open court, for an appeal. De- 
fendants, on August 15, 1902, filed their assignments of error. As both 
parties appealed, the plaintiffs, on August 20, 1902, filed their assign- 
ments of error. The question presented hère, therefore, was fairly 
raised and decided in that case. The court refused to dismiss, or af- 
firm, and decided the case on its merits. Brown v. McConnell, 124 U. 
S. 489, 8 Sup. Ct. 559, 31 L. Ed. 495. We call attention,_ without un- 
dertaking to reconcile the two décisions, to the disposition made of 
Lockman v. Lang, supra, which was an appeal. The court said : 

"The assignments of errors In thls case were not flled untll the seventh day 
after the appeal was allowed, and under Eule 11 and the uniform décisions 
of thls court the appeal must be dismissed." 

In that case the bankrupt also filed a pétition for a writ of error, with 
assignments of error, and a bond. The pétition was allowed by the 
judge; the Circuit Court of Appeals dismissed it, saying: 

"A proceedlng in hankruptcy is a proceeding in equity, and cannot be re- 
vlewed by a wrlt of error." 

The failure to note the distinction made by Judge Sanborn in Simp- 
son V. Bank, supra, has caused some, either real or apparent, conflict in 
the decided cases. Eliminating pro hac vice the act of Congress (section 
697, R. S.), the question, both in respect to appeals and writs of error, 
involves a construction of Rule 1 1 of the Circuit Court of Appeals. It 
is apparent, upon an analysis of the language of the rule, that a failure 
to file assignment of error in cases in which a writ of error is the pre- 
scribed statutory method of securing a review of the judgment below, 
or in an appeal, does not invalidate the writ, or appeal, or prevent the 
court, into which it is returnable, from acquiring jurisdiction. After 
prescribing the time at, and manner in, which error shall be assigned 
in "an appeal or writ of error," the rule provides that: 

"When this Is not done counsel will not be heard escept at the request oî 
the court; and errors not assigned accord Ing to thls rule will be disregarded, 
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but the court, at Its option, may notice an obvious error." Sup. Court Eule 
35 ; Circuit Court Appeals Eule 11. 

If the requirement that the assignment of error shall be filed before 
the writ of error is allowed is jurisdictional, by what authority does 
the court request counsel to argue any question presented by the rec- 
ord, or obtain "the option to notice a plain error not assigned"? In 
School Dist. V. Hall, 106 U. S. 428, 1 Sup. Ct. 417, 27 L. Ed. 237, the 
court refused to grant a motion to dismiss a writ of error because the 
assignment of errors was not annexed to, or returned with, the writ, as 
required by section 997, R. S., holding that the provisions of the stat- 
ute were not jurisdictional. In Farrar v. Churchill, 135 U. S. 609, 614, 
10 Sup. Ct. 771, 773 (34 L. Ed. 246), after quoting the Stat. § 997, Mr. 
Chief Justice Fuller said : 

"There is no asslKnment of errors annexed to the transcrlpt of the record in 
this case, nor does the brief of counsel contain any spécification of errors, such 
as is required by our rule. We shall not in this instance décline to eonslder 
what we suppose to bè the errors relied on, but we call attention to this stat- 
ute and the rule. In the hope that nothing more is needed to prevent its récur- 
rence hereafter." 

In Rowe v. Phelps, 152 U. S. 87, 14 Sup. Ct. 622, 38 L. Ed. 365, Mr. 
Justice Brown said that there was no assignment of errors, as required 
by the Stat. § 997, nor spécification of errors in the brief, as required 
by the rule (21), and there is no such plain error, not assigned or spec- 
ified, "as calls upon the court to exercise its option to review the ques- 
tions involved." The writ of error was dismissed. 

In United States v. Pena, 175 U. S. 500, 20 Sup. Ct. 165, 44 L. Ed. 
251, Mr. Justice Brewer says: 

"A third proposition Is that no assignment of errors is annexed to the tran- 
scrlpt, as required by sections 997 and 1012 of the Revised Statutes. But 
this Is not sufflcient to compel a dlsmissal of the appeal. ♦ • • The court 
may, at its option, notice a plain error." 

The case was considered upon its merits. In Old Nîck Williams Co. 
V. U. S., 215 U. S. 541, 30 Sup. Ct. 221, 54 L. Ed. 318, affirming the 
judgment of this court, 152 Fed. 925, 82 C. C. A. 73, Mr. Chief Jus- 
tice Fuller said : 

"The assignment of error Is not a Jurisdictional requirement, and, altbough 
by the rule errors not assigned would be dlsregarded, the court might at its 
option notice a plain error not assigned or speclfied." 

In that case this court, by an interesting and well-considered opinion, 
by Judge Morris, dismissed the writ because "not sued out six months 
from the entry of the judgment." He was careful, however, to say 
that the failure to assign error was not fatal to the writ of error. 
World's Columbia Exposition Co. v. Republic France, 91 Fed. 64, 33 
C. C. A. 333. 

The rule requiring assignments of error to be fîled is a very wise one, 
vindicated by the expérience of ail appellate courts ; but its enf orcement 
is sometimes "pushed to an extrême," resulting in a déniai of justice. 
With the limitation placed upon it, in Rule 11, the court retains the 
power to prevent this resuit. It makes the rule its servant and not its 
master. It is doubtful whether some confusion has not arisen by rea- 
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son of the failure to keep in mind the distinction between writs of er- 
ror, always sued out in actions at law, and suitsin equity whicli are 
always removed into the appellate court by appeal ; in thèse cases the 
court examines the évidence, passes upon the facts, and makes such 
decree as in good conscience and the doctrines of equity the parties are 
entitled to. Babbitt v. Clark, 103 U. S. 606, 26 L. Ed. 507._ _ 

Without pursuing the question further, we are of the opinion that 
the appeal was "prayed and allowed" on January 25, 1913 ; that the as- 
signments of error, filed on January 29, 1913, if necessary, are prop- 
erly in the record. We are further of the opinion that, in no aspect of 
the case, should a motion to dismiss be allowed. We do not wish to be 
understood as putting a premium upon, or encouraging, a failure to 
comply with a very salutary rule. It should be observed. There are 
indications in this record that the judge was at another place than 
Asheville when he signed the decree, and, supposing that the trustée 
would désire to appeal, he, ex gratia speciali, certa.scientia et mero 
motu, made the entry at the foot of his decree. This is not unusual. 
It would be to impose "hard Unes" upon the appellant to permit the 
gracions act of the judge to deprive him of the right to présent his con- 
tentions and hâve them passed upon by this court. In matters of prac- 
tice, courts should look to substance rather than form and remember 
the maxim, qui hœret in litera hseret in cortice. Upon appellee's mo- 
tion to affirm, it is our duty to examine the decree and the record to as- 
certain whether there is prejudicial error. 

[2] Appellee insists, next, that the procédure adopted by the trustée, 
in bringing the case to this court does not conform to the provisions of 
the bankrupt law, as interpreted by the Suprême Court. The record 
shûws that appellee filed his "claim and pétition" before the référée, in 
which he set out the facts upon which he relies to establish an indebted- 
ness of $5,330.14, with interest, against the bankrupt, and demanded 
that said amount be adjudged a lien on the proceeds of the sale of the 
property of the bankrupt in the hands of the trustée, etc. The trustée 
filed his answer and objections to the allowance of the lien. The référ- 
ée heard the évidence and made his conclusions of fact and of law disal- 
lowing the claim. Appellee filed his pétition for review, whereupon the 
référée certified the évidence, together with his conclusions, to the judge 
of the district, who reversed the référée in respect to the claim of $3,- 
400, due on account of purchase money of certain real estate sold by 
clarimant to bankrupt. In respect to the remainder of the debt, he af- 
firmed the référée. From this decree, as we hâve seen, the trustée ap- 
peals to this court. The procédure is in strict accordance with that 
adopted and approved by the Suprême Court, in Coder v. Arts, 213 U. 
S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008, and In 
Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 E. Ed. 725. What- 
ever doubt may hâve existed, and variant décision rendered, upon this 
question of procédure, prior thereto, must give way to thèse décisions 
which "blaze the way" so clearly that the profession and courts should 
hâve no further difficulty in respect to it. This conclusion is not in 
conflict with the décision of this court in Thompson v. Mauzy, 174 
Fed. 611, 98 C. C. A. 457. 



BEBNABD V. LEA 589 

[3] We are thus brought to an examination of the merits of the con- 
troversy. The referee's findings of fact, so far as relevant to the view 
which we think disposes of the case, are : 

"On July 22, 1911, H. G. Lea sold to tlie bankrupt real esta te, situa te in 
Buncombe county, N. C, for the priée of $3,500, executing a deed therefor, 
bearlng that date. To secure the payment of the purchase money, the bank- 
rupt, on the same day, executed its notes payable to Lea, due and payable at 
différent dates." Each note sets eut, upon its face, the récital that it was 
"given as part considération of the purehase priée of the folio wlng described 
land" (giving a description thereof). Following the signature of the oiiicers 
of the corporation are the following words: "This note covers a vendor's 
lien." Each note is indorsed "H. G. Lea." The deed was admitted to probate 
in Buncombe county October 2, 1911, and recorded on same day in the office 
of the register of deeds for said county. 

"On September 20, 1911, O. E. S. Pool, secretary and treasurer of the bank- 
rupt Company, assuming to act for said Company, executed in its name two 
notes, each for $10,000, payable respectively 8 and 12 months after date to 
the petitioner Lea, and, at the same time, a deed in trust was executed in 
the name of the bankrupt company, by W. F. Post, its vice président, and its 
exécution was attested by said Pool, its secretary. This deed in trust was 
made to J. G. Merrimon, and, after describing the two $10,000 notes just re- 
ferred to, states that 'it was given to secure their payment.' On September 20, 
1911, clainmnt H. G. Lea was the président of the bankrupt company. 

"The purpose of said Lea, Pool, and Post, in the exécution of the notes 
and deed of September 20, 1911, was that they should be used by Lea to ralse 
money for the bankrupt company, and it was agreed, between them, that if 
Lea did raise the money on said notes and deed in trust, he should be paid 
$5,000 out of the money so raised, the same to be In payment of the notes for 
$3,500, referred to in finding of fact No. 1, and the balance of $5,000 to be 
a payment on other indebtedness claimed by the petitioner Lea to be owlng 
to him by the bankrupt company. 

"Lea did net raise any money on the said notes and deed of trust, and the 
purpose for which the same were executed was net accomplished, and there 
was a fallure of the considération upon which said notes and deed of trust 
were executed. 

"None of the directors nor any of the officers of the bankrupt company, 
other than the said Lea, Pool, and Post, had anythlng to do with the said 
notes or deed in trust, or had any knowledge of the same having been exe- 
cuted, until some time after the exécution thereof. 

"The exécution of said notes and deed in trust has not been ratifled by the 
bankrupt corporation, nor has it derived any beneflt from the exécution 
thereof." 

Ail of the property of the bankrupt corporation, including the land 
conveyed by Lea, was sold by the trustée, free from liens and incum- 
brances ; such liens as are f ound to be valid being transf erred to the 
fund. 

The référée found, upon the foregoing facts, as a conclusion of law, 
that: 

"The petitioner Lea Is not entitled to any security for any indebtedness due 
him by the bankrupt company by said deed in trust of September 20, 1911." 

Appellee, in the spécifications, set out in his pétition for review, 
averred that the référée was in error in his findings of fact, and fur- 
ther that he failed to find additional facts which, he insisted, were 
essential to a correct conclusion in respect to the law. The trustée 
filed a statement averring that he was content that the case be submit- 
ted upon the findings of fact made by the référée, but that there 
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were several issues, material to the rights of the parties, raised by the 
pétition and answer, and supported by the évidence, upon which the 
référée made no findings of fact or conclusion of law. He suggests 
that, if in the opinion of the court such findings were necessary, the 
matter be referred, etc. The District Judge did net make any ruHng 
upon the claimant's exceptions to findings of fact, nor did he specifical- 
ly afiirni, or otherwise refer to, the findings made by the référée. The 
language of the decree, in so far as it is relevant to the question .in- 
volved, is: 

"This cause coming on to be heard, upon the pétition or application of H. 
G. Lea to revlew the order of the référée In bankruptcy, * * * and being 
heard, It is ordered and decreed that the order of the sald référée be, and the 
same is, so far reversed, as to allow the sald Lea a lien upon the sald assets 
or inoneys In the hands of the sald trustée, to tlie estent of $3,500, the amount 
of the purchase money of the lands mentloned and described In the pétition 
of sald Lea, and Interest on sald sum from the 20th day of September, 1911, 
until the date of the trustee's sale, and that sald lien be a first lien to be 
paid and dischargeû In full, In préférence to the clalms of unsecured cred- 
Itors." 

While not essential to the décision of this appeal, it is proper to note 
that Mr. Covington, of Summit, Miss., intervened in the bankrupt 
court, ciaiming that he was the owner, by assignment from Mr. Lea, 
of the notes for $3,500'in controversy. To meet this claim, w^hich was 
controverted by Mr. Lea, the judge directed that the amount, adjudged 
to Mr. Lea, be paid to his attorney, and held by him until the claim of 
the intervenor was decided. In the absence of any référence, by the 
judge, to the findings of fact, we assume that he afïirmed them and 
that his judgment expresses his dissent from the conclusion of law. 
In the argument before us, counsel strongly urged their conflicting 
views of the facts which they claimed should be found, as the basis of 
our judgment. In exercising the jurisdiction conferred upon this court 
by section 24b, "to superintend and revise," we are çonfined to matters 
of law; whereas in appeals we are to hear and détermine them, "as 
in equity cases." Section 25, Bankrupt Act (Act July 1, 1898, c. 541, 
30 Stat. 553 [U. S. Comp. St. Supp. 1911, p. 3432]); Judicial Code, 
§ 130 (Act March 3, 1911, c. 231, 36 Stat. 1134 [U. S. Comp. St. Supp. 
1911, p. 194]). This language conferred upon the court the power, 
with the conséquent duty, to treat the "whole case as open," as in ap- 
peals in equity cases, except as to facts determined by a jury. Elliott 
v. Toeppner, 187 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 200. In First 
National Bank v. Title & Trust Co., 198 U. S. 280, 291, 25 Sup. Ct. 
693, 697 (49 L. Ed. 1051), it is said : 

"But this was an appeal and not a pétition for revision, and hence it waa 
that the Circuit Court of Appeals reviewed the questions of fact and declined 
to accept the flndlngs of the référée and the District Court. In the exercise 
of supervlsory power, it would hâve been conflned to matter of law." Collier, 
Bankruptcy (9th Ed.) 535. 

The évidence is sent up and printed in the transcript. In the view 
which we take of the case, the vital points are within a much smaller 
compass than counsel seemed to think. No question in regard to a 
voidable préférence is involved, hence it becomes unnecessary to inquire 
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whether the corporation was insolvent on September 20, 1911. For 
the purpose of adjudication, that question passed into the judgment — 
this also éliminâtes the question whether the notes for $10,000 each, 
of September 20th, were given for a présent considération, or pre-ex- 
isting debts. Proceeding, therefore, to the aspects of the case upon 
which the décision must rest, two questions are presented : 

[4] 1. Has the claimant any équitable lien upon the real estate con- 
veyed to the bankrupt company, independent of the notes and deed in 
trust of September 20, 1911? The claim of priority, in this respect, is 
dépendent upon section 64b, "debts owing to any person who, by the 
laws of the states or United States, are entitled to priority." The 
question, therefore, is whether, under the laws of the state, the claim- 
ant had any équitable right to bave the notes, executed for the purchase 
money, paid out of the proceeds of the land, in préférence to the 
gênerai creditors of the bankrupt. The référée iînds that the title to 
the land vested, on July 22, 1911, the day upon which the deed and 
notes bear date. The claimant controverts this finding and insists, 
in his eighth spécification, that he should bave f ound that, on said day, 
claimant "contracted to sell, and the corporation to buy, the real estate 
at the price of $3,500, but that the saîd agreement was not fully ex- 
ecuted until the exécution by the bankrupt of the deed of trust in ques- 
tion to J. G. Merrimon, * * * and that it was a part of the con- 
tract of sale and purchase of said real estate that your petitioner 
should bave a lien upon said real estate to secure the purchase price of 
the same." The record shows that, at a meeting of the directors of 
the Company, held on April 19, 1911, a resolution was adopted accept- 
ing "the ofïer of H. G. Lea to sell the land for site upon which to erect 
the buildings." The terms of the sale, respecting the amount and due 
date of the notes for the deferred payment, are set out in the resolu- 
tion ; no référence is made to any security theref or. The deed bears 
date July 22d, and the notes were executed and delivered on that day. 
Mrs. Lea resided in Mississippi, and the deed was signed by her, and 
probated there. It was admitted to probate in Buncombe county and 
recorded there October 2, 1911. It also appears that Mr. Lea, who 
had resided in Mississippi, was under the impression that he held a 
vendor's lien for the purchase money. This is sbown by the form of 
the notes and his testimony. The weight of the évidence contradicts 
the contention of claimant that, at the time of the contract to purchase, 
there was any agreement that a mortgage was to be executed to secure 
the payment of the purchase money. Several of the directors say that 
there was no such agreement, and some of them say that it was un- 
derstood that Mr. Lea was to take stock for the purchase money, that 
the notes were only given to be used temporarily for the purpose of 
enabling him to raise money to pay for the land. 

The learned counsel for claimant concèdes that the "vendor's lien" 
does not exist in this state. Johnson v. Cawthorn, 21 N. C. 32, 27 Am, 
Dec. 250; Womble v. Battle, 38 N. C. 182; Lumber Co. v. Lumber 
Co., 150 N. C. 282, 63 S. E. 1045, 21 L. R. A. (N. S.) 843. If it be 
conceded that there was an agreement to give Lea a mortgage on the 
land, we do not perceive how that could afïect the rights of the trustée 
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in bankruptcy. Conceding further that the title did not vest in the cor- 
poration until the deed was admitted to probate and registration, at 
which date it was delivered — that is "duly executed" — it follows that, 
at that date, as between the parties, and as against ail persons having 
prior liens, the title was perfected in the company and passed to the 
trustée upon its adjudication July 20, 1912. We are unable to perceive 
any view in which the claimant Lea had any equity or équitable title 
in, or in regard to, the land after the delivery and registration of the 
deed. There is no statute, nor any line of décisions, conferring or 
recognizing any such right or equity. The registration is in lieu of 
livery of seisin and perfects the title. Rev. § 979. It does not appear 
when the deed was delivered. The date of probate will be adopted, 

[5] 2. Has the claimant any liens upon, or right of priority in re- 
spect to, the proceeds of the sale of the land under, or by virtue of, 
the deed in trust executed to Mr. Merrimon to secure the two notes of 
$10,000 each, dated September 20, 1911? 

The claimant is met at the threshold of this contention by the fatal 
fact that the notes and mortgage were never, either in their inception, 
or by ratification, the act and deed of the corporation. The évidence, 
in this respect, is uncontradicted. Mr. Lea was, on September 20, 
1911, the président of the corporation. He says: 

"No meeting was held for the purpose of anthorizlng this $20,000 mort- 
gage and notes. No spécifie meeting was ever called to authorize the mort- 
gage, and I do not.know of any meeting of directors or stocliholders being 
called or held to sanction the mortgage." 

Mr. Post, the vice président, says : 

"There was no meeting of the directors called to exécute that mortgage. 
* * * I don't think there was any meeting called after the exécution of 
the mortgage, or any meeting held at which the exécution of the mortgage was 
ratified. There was no meeting called to ratlfy the mortgage either before or 
after it was executed. I don't think the mortgage was ever consldered at any 
meeting, either before or after it was executed." 

Mr. Pool, secretary and treasurer, a witness for claimant, says : 
"No regular meeting was held or called to ratify this mortgage." 

Mr. English, a director, says : 

"The first I ever heard of the mortgage for $20,000, executed by the Com- 
pany to H. G. Lea on September 20, 1911, was along in December." 

Mr. J. G. Merrimon, who was named as trustée, says that he has no 
recollection of the deed. The referee's finding, in respect to the ex- 
écution of the mortgage, was clearly correct. 

"The power of directors belongs to them collectively and not Individually. 
The fact that a person is a director gives hlm no authority to act for the cor- 
poration, except when acting as a member of the board, in the absence of a 
by-law conferring spécial authority upon him." 21 Am. & Eng. Enc, 864. 

"Directors of a corporation can act as such, so as to bind the corporation, 
only as a board ; the acts of directors individually, though such individuals 
may constitute a majority of the board, cannot affect the corporation." Id. 
865. 

This has been uniformly so held, as law, in North Carolina, Duke 
V. Markham, 105 N. C. 131, 10 S. E. 1017, 18 Am. St. Rep. 889, in 



BERNARD V. LBA 593 

which a mortgage on the corporate property, although a majority of 
the directors individually assented to its exécution, was held void. 
Benbow v. Cook, 115 N. C. 325, 20 S. E. 453, 44 Am. St. Rep. 454. 
In Hill V. Railroad, 143 N. C. 539, 55 S. E. 854, 9 L. R. A. (N. S.) 
606, it was said : 

"It is therefore essential to tlie validity of tlieir acts that they (directors) 
should be assembled in their représentative capacity, as they are not per- 
mitted to diseharge any of their diitles unless thus organized into a delib- 
erative meeting, though they may ail hâve personally and individually given 
their assent to any proposed corporate action." 

Cook on Corporations (6th Ed.) 2254, says: 

"Directors are eleeted to meet and confer, and to act after an opportunity 
for an interchange of ideas. They cannot vote or act in any other manner." 

It is manifest, therefore, that, îndependent of the purpose for which 
the notes were given, the attempted exécution of the deed in trust to 
Mr. Merrimon was ineffectuai to vest the title in him or to create any 
vaHd hen upon the land. The learned counsel says that, conceding 
this to be true, the parties are in a court of equity, and that upon 
"broad principles of equity" the lien should be declared and given pri- 
ority for the purchase money. As we hâve seen, the claimant has no 
"vendor's lien." To the suggestion that it was the intention of the 
parties to secure the payment of the purchase money, and that a court 
of equity will disregard form and effectuate the intention of the par- 
ties, it is manifest that there is a very decided conflict in the évidence 
as to what was the intention of the parties in the exécution of the 
notes and mortgages. Mr. Lea says : 

"I was under the impression that a man could retain title for the deferred 
payments until they vrere made, but I found out that that could not be done." 

Mr. Sternberg was présent, when the contract was made, to buy 
the land. He says : 

"There was nothing said at that time about any mortgage or security to be 
given for thèse notes. He wanted the notes to pay Mr. Weaver." 

W. F. Post, a director, was also présent. He says : 

"I cannot say whether at that tlme anything was said about a mortgage to 
secure thèse notes. * * * i think thèse $3,500 notes were vendor's lien 
notes, and, if I could see them, I could tell you more about them." 

Mr. Eitchenfels, another director, was présent, and says that the 
directors were talking about buying another pièce of land, when Mr. 
Lea said that he had something better. 

"He said that he had a pièce of property that he would sell the compauy 
for $3,500 and take stock for it. Notes were to be given him for three months 
in order to enable him to pay Mr. Weaver and Mr. English was to buy an- 
other part of the property. They were to give him notes, and when the notes 
became due he was to take stock for them, ♦ • • that he would hâve the 
money at the expiration of the notes, etc." 

Mr. Pool says: 

"Mr. Lea has never been paid for this land. He agreed to sell us the land 
niid glve us three years to pay for it, and he was to be secured by a mortgage 

210 F.— 38 
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on thft land. • • • Mr. Lea never agreed to take stock from the company 
for his land ; I cannot be mlstaken about that." 

Mr. Lea was président of the bankrupt company from July 20, 1911, 
until it was adjudicated bankrupt. He dénies that lie was to take stock 
for the land. 

It would be very difficult for a chancellor, in a suit between the par- 
ties to the transaction, upon this évidence, to find that there was any 
agreement on the part of the company to exécute a mortgage on the 
land to secure the purchase money. The resolution, authorizing the 
purchase, spread on the minutes, while very explicit as to the terms 
of the purchase, fails to make any référence to security. Does the cir- 
cumstance under which the mortgage of September 20, 1911, was 
executed, afford any basis for équitable relief? It clearly does not 
come within the équitable principles by which courts of equity aid the 
def ective exécution of powers. The évidence, in respect to the agree- 
ment upon which the $10,000 notes and deed in trust were executed, is 
somewhat confused. Mr. Lea says: 

"They gave me two notes for $10,000 each, and, If possible, I was to nego- 
tiate that mortgage and take up the Sternberg mortgage (for $15,000), $5,000 
represented the amount I had advanced, and I had an open account with 
Chem. It was agreed that, if I could make that loan, they would pay me 
$5,000. That was how they came to exécute the $20,000 mortgage. • * * 
I failed to negotlate the paper." 

On cross-examination, he is asked the question : 

"Now, Mr. Lea, tell us about thls mortgage of yours for $20,000, seeurlng 
two notes, $10,000 notes?" 

He answers : 

"The company was Indebted to me around $11,000, $700 of which I had just 
let them hâve, thinking temporarily, so 1 said to Mr. Pool and Mr. Post 
that I believe I can get you — the buildings were practically eompleted — a 
arst mortgage on this property, a $20,000 loan, at least $10,000 of which, if 
I can put It through, I wlU turn over to the company. They can apply it to 
Mr. Sternberg's indorsement, the notes that he had indorsed, and if I suc- 
ceeded in getting that, I can arrange the other $5,000, and we will cancel the 
mortgage altogether, leaving this $20,000 flrst mortgage on the property.' In 
the $20,000 was included the $10,000 that the company owed me, $10,000 I was 
to get for them if I could. I failed to negotiate that paper. I was not success- 
ful about handling it, that is, on a satisfactory basis, and that is the history 
briefly stated." 

He -says : 
"I dld not include those $3,500 notes In the proof of clâlms I flled." 

Mr. Post says: 

"I suppose it (the mortgage) was to be null and void if he could not carry 
out the purpose." 

Mr. Pool says: 

"We agreed with Mr. Lea to glve him ^lO.OOO If he could negotiate ail the 
notes. He said he did not expect to hold us up, and that he would take 
K5,000." 
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Mr. Sternberg says : 

"After the pétition in bankruptcy was flled Mr. Lea told me 'that the mort- 
gage was only a schéma mortgage, Mr. Pool told me so. He told me he wanted 
to raise the money, to take up my mortgage and that, il he could net raise 
the money, the mortgage was null and vold.' " 

Upon this testimony, it is by no means clear what was in the minds 
of Mr. Lea, the vice président, who executed, and the secretary who 
attested his signature to the mortgage. No other director had any 
knowledge of the exécution of the notes and mortgage. There are 
many other facts and circumstances found in the record, surrounding 
Mr. Lea's deaHngs with the property of this company, which would 
cause a court of equity to pause before decreeing to him a first lien on 
fhe land, to the détriment of creditors. Certainly there is no such 
weight of évidence as would induce a court of equity to conjecture 
just what their purpose was, and to enforce it. Equity seeks to ef- 
fectuate the intention of parties to contracts, and will, to that end, aid 
their def ective exécution ; but this is done upon well-settled rules and 
principles, found by expérience to be wise and safe. The chancellor 
may not proceed when the évidence is unsatisfactory or the rights of 
innocent creditors are involved. After a careful and anxious exam- 
ination of the évidence, we are brought to the conclusion that the judg- 
ment of the référée, either upon the facts found by him or, as we find 
them, was correct. The judgment of the District Court must be re- 
versed. It will be so certified to the end that further proceedings may 
be had in the bankrupt court in accordance with this opinion. 

Reversed. 



UNITED STATES v. MARSHALL et al. 
(Circuit Court of Appeals, Elghth Circuit January 22, 1914.) 

No. 3920. 

(Syllabui ty the Court.) 

1. Appeai, and Eekob (§ 1009*) — Decree in Equity— Pbesttmption. 

Upon appeals in equity cases the décision of the trial court Is pre- 
sumptively correct and will not be revised save where there has Inter- 
vened an obvions error of law or a serious mistake of fact 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. {§ 3970- 
3978; Dec. Dig. § 1009.*] 

2. Appeal and Ebeor (§ 934*) — Decbee in Bqijitt— Presumption. 

This presumption exists not only where the testimony was taken in 
open court and where the trial judge thus saw and heard the witnesses, 
but also where the submission was entirely upon déposition. It is, how- 
ever, less strong in the latter instance. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dig. §§ 3777- 
3781, 3782 ; Dec. Dig. § 934.*] 

3. INDIANS (§ 14*) ALLQTMENT PATENTS — CANOELLATION — FBAUD— EVIDENCE. 

indulging this presumption in favor of the decree below, in a suit by 
the United States to cancel homestead and allotment patents Issued by 
the officers of the Choctaw and Chickasaw Nations to a deceased Indian 
under the provisions of "An act to ratify and conilrm an agreement with 

*For other cases see same topic & § ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Choctaw and Cliickasaw Tribes of Indians and for otlier purposes," 
approved July 1, 1902, c. 1362, 32 Stat. 641, It is held that the évidence 
was sufflcient to sustain a decree dismissing ttie blll as against one claim- 
ing the status of a bona flde purchaser for value without notice and 
quieting the title of sucli purchaser. 

[Ed. Note.— For other cases, see Indlans, Cent. Dig. §§ 2, 31-36, 46; 
Dec. Dig. i 14.*] 

Appeal from the District Court of the United States for the East- 
ern District of Olclahoma; Ralph E. Campbell, Judge. 

Proceeding by the United States ai^ainst J. Horace Marshall, ad- 
ministrator, etc., and others, to cancel a patent alleged to hâve been 
obtained by fraud. From the decree, the United States appeals. Af- 
firmed. 

C. C. Herndon, of Muskogee, Okl. (D. H. Linebaugh, of Atoka, Okl., 
and John B. Meserve, of Muskogee, Okl., on the brief), for appellant. 

A. H. Ferguson, of Durant, Okl. (C. C. Hatchett, of Durant, Okl., 
on the brief), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

POPE, District Judge. This is a proceeding by the government to 
cancel a patent alleged to hâve been obtained by fraud. The patent 
ran to one Cornélius Barnes, a deceased Choctaw Indian, and covered 
a sélection of land made by his administrator, Marshall, upon a show- 
ing by the administrator that Cornélius Barnes had died subséquent to 
September 25, 1902. The relevancy of this date arises from the fact 
that heirs were by the Act of July 1, 1902, c. 1362, 32 Stat. 641, al- 
lowed participation in the allotment of the common lands of the tribes 
where the Indian, from whom the inheritance came, had been living 
at the date of the ratification by the tribes of the agreement with the 
government embodied in the statute just mentioned, which ratification 
was voted on September 25, 1902, the date above mentioned. The 
administrator and Robert Barnes, the brother and sole heir at law of 
Cornélius Barnes, were made parties défendant. Two alleged gran- 
tees from Robert Barnes were also made parties : First, W. L. Bâtes 
holding under a deed duly recorded, dated August 20, 1904; and, 
second, V. Bronaugh whose deed from Robert Barnes was dated Au- 
gust 22, 1908. The fraud alleged in procuring the patent was that 
the application for it was supported by two affidavits, one made by 
Robert Barnes, showing Cornélius Barnes to hâve died after Septem- 
ber 25, 1902, when as a matter of fact, known both to the administra- 
tor and to Robert Barnes, he died during the September preceding 
It is also alleged that the deeds to Bâtes and Bronaugh were invalid 
because made at a time when there was no power of aliénation in 
Robert Barnes. This last contention, however, was abandoned upon 
the trial in view of Mullen v. U. S., 224 U. S. 448, 32 Sup. Ct. 494, 
56 L. Ed. 834. The défendants, except Bâtes and Bronaugh, sufifered 
default. Thèse latter answered separately, setting up their respective 
deeds and claiming the status of bona fide purchasers for value. The 

•For other cases see same topio & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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District Court held that Cornélius Barnes died before September 25, 
1902, and that as against bis administrator and his heir at law, Robert 
Barnes, the proceeding must prevail. It decided, however, that Bâtes 
was a bona fide purchaser for value without notice of the fraud and 
dismissed the bill as to him, quieting the title in him upon his prayer 
for cross relief. There was a décision against Bronaugh upon the 
ground that, the title being held to be in Bâtes under a deed made 
and duly recorded in 1904, there was nothing left in Barnes for Bro- 
naugh to take under his deed given four years later. Bronaugh has 
not appealed, so that the case hère is between the government and 
Bâtes. On this appeal the controversy is purely one of fact. The 
questions raised are : First, was the court below wrong in holding that 
the deed from Barnes to Bâtes was genuine? And, second, was it 
wrong in holding that Bâtes was a bona fide purchaser for value? 

[1,2] To secure a reversai upon such a basis as that just mentioned 
the appellant must convince us not only that the trial court may hâve 
been wrong, but that it was manifestly wrong. There must, under 
the holdings of this court, bave been an "obvions error" of law or a 
"serious mistake" in dealing with the facts. Harrison v. Fite, 148 
Fed. 781, 78 C. C. A. 447; Mastin v. Noble, 157 Fed. 506, 85 C. C. 
A. 98; State of lowa v. Carr, 191 Fed. 257, 112 C. C. A. 477; Harper 
V. Taylor, 193 Fed. 944, 113 C. C. A. 572; De Laval Co. v. lowa Co., 
194 Fed. 423, 114 C. C. A. 385. The error must be "clear and palpa- 
ble." Babcock v. De Mott, 160 Fed. 882, 88 C. C. A. 64. The con- 
clusion of the trial court is "presumptively right." State of lowa v. 
Carr, supra. Some distinction relieving from this rule is claimed in 
the présent case because the testimony was not taken before the judge 
but before an examiner, and it is said that under such circumstances 
this court is in as favorable a situation to deal with the matter as was 
the court below. United States v. Booth Kelly Lumber Co., 203 Fed. 
423, 121 C. C. A. 533, from the Ninth Circuit, is cited to this point. 
But the question is not so much one of situation to décide as of where 
the law places the primary détermination of questions of fact. While 
no doubt the circumstance that the district judge personally heard the 
witnesses tends to strengthen the presumption in favor of his conclu- 
sion — a considération mentioned by this court in Coder v. McPherson, 
152 Fed. 951, 953, 82 C. C. A. 99, also in Harper v. Taylor, 193 Fed. 
944, 113 C. C. A. 572, by the Circuit Court of Appeals for the Sixth 
Circuit in Mt. Vernon Co. v. Wolf Co., 188 Fed. 164, 110 C. C. A. 
200, and by the Circuit Court of Appeals for the Ninth Circuit in 
The Santa Rita, 176 Fed. 890, 100 C. C. A. 360, 30 L. R. A. (N. S.) 
1210 — the fact that he did not hear such witnesses, but that the proofs 
before him were entirely by déposition or upon examiner's report, 
does not destroy the presumption. Such still exists in favor of his 
conclusion. To hold otherwise would in eiïect be to make this the 
court of first instance. The District Court is not in such matters a 
mère conduit. It, not this court, is the trial court. Our f unctions are 
simply to guard against manifest error on its part, and this is true 
whether such arises upon hearing witnesses or upon reading a record. 

[3] Starting with this presumption in favor of the décision of fact 
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below, is there apparent error in the court's détermination of either 
of the matters mentioned? We believe not. If the genuineness of 
the deed from Barnes to Bâtes was indeed an issue under the plead- 
ings — a matter we do not find it necessary to décide — we hâve no 
fault to find with the conclusion below that the deed was made by 
Barnes. The deed was by mark. There were two witnesses to it 
and an acknowledgment before a notary. One of thèse witnesses, 
Robertson by name, testified that Barnes in his présence made his 
mark to the signature and thereupon acknowledged the deed. Barnes 
testifying through an interpréter denied this. But Barnes was the 
heir whose false affidavit as to the date of his brother's death had 
induced the f raudulent patent. Upon the élimination of the Bâtes deed 
depended the payment to him of some $500 yet due upon the subsé- 
quent Bronaugh transaction. The court below was certainly not bound 
to award unreserved credence to an interested witness, thus discred- 
ited by a previous perjury. The notary public, Silas Cole, also denied 
the acknowledgment. But complying with a request on cross-examina- 
tion this witness wrote his name for purposes of comparison with that 
upon the deed. This signature seems to hâve been a very peculiar 
one. The court below had both of thèse signatures before it, and we 
learn from its opinion that this comparison proved very convincing that 
Cole was telling an untruth. We cannot say that the trial judge was 
wrong in this. 

The other issue was as to whether Bâtes was a bona fide purchaser. 
Bâtes was a member by marriage of the Chickasaw Nation. Wish- 
ing to secure the land involved, he made his wants known to Johnson, 
a real estate agent, paying him $50, either as compensation for se- 
curing the tract or as a forf eit to the owner to insure the trade, should 
one be arranged. About this time Robertson, the witness above men- 
tioned, communicated to Johnson that he had a party, who later proved 
to be Robert Barnes, who was willing to sell this land after securing 
it upon the basis of the tribal rights of his deceased brother Cornélius. 
The proof shows that Robertson by an arrangement with Barnes was 
to retain from the latter for his service ail he could get out of the 
matter over $1,050. Robertson and Barnes furnished the proof s show- 
ing the date of the death of Cornélius. Armed with this, the défend- 
ant Marshall, who seems to hâve acted in the matter purely as an 
accommodation to ail concerned, qualified as administrator and filed 
upon the land, whereupon patent issued inuring to Robert Barnes. 
Upon the closing of the trade Bâtes turned over $1,450, the full bal- 
ance of the agreed purchase price of $1,500, to Johnson to be by him 
paid over upon the delivery of the deed. When this latter was de- 
livered by Robertson and Barnes, the money was paid to the former 
as the représentative of Barnes, and there the transaction closed so 
far as Bâtes was concerned. Bâtes had no notice of any misrepre- 
sentation or fraud in the procurement of the patent. Some point 
seems to be made just hère that Robertson has paid over only a small 
part of the money to Barnes. But that did not concern Bâtes. Robert- 
son was not his agent, but the agent of Barnes. Some argument is 
also made that Johnson was the agent of Bâtes and knew, or at least 
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by diligence might hâve known, that Cornélius Barnes died before 
1902. But the proofs are clear that Johnson knew no'.hmg of this. 
Nor was he called upon to know. The latter duty rested, not upon 
him, but upon those who were applying for the patent. The duty of 
furnishing a title to the land was upon the seller, not upon the pur- 
chaser or the purchaser's agent. It is said, however, that Marshall, 
the administrator, at least should hâve known whether the affidavits 
as to the death of Cornélius were true and that his failure to verify 
their accuracy was légal fraud imputable to Bâtes. Marshall, how- 
ever, .did not represent Bâtes. True, he consented to serve as admin- 
istrator upon a request from Bâtes and Bâtes was one of his bonds- 
men. But thèse circumstances did not make him the agent of Bâtes. 
As administrator his agency was as an officer of the law and for cer- 
tain purposes as a représentative of the beneficiary of the estate. We 
are of opinion that any penalty for what he may hâve f ailed to ascer- 
tain, or for what Barnes and his agent Robertson may hâve known 
but failed truthfully to présent, must be visited upon thèse and not 
upon one who has purchased in good faith and for full value. Such 
the trial court found Bâtes to be, and we find no fault wilh that con- 
clusion. 

The decree will accordingly be affirmed. 



EBNEB GOLD MINING CO. v. ALASKA-JUNEAtT GOLD MTNTNQ CO. 

(Circuit Court of Appeals, Nlnth Circuit January 5, 1914.) 

No. 2155. 

L Appeal and Errob (| 1010*) — Review — Findings of Fact. 

Flndings made by a trial court that no dlscovery had been made on a 
Iode mlnlng claim, and that the requlred assessiuent work had not been 
donc thereon, wUl not be reversed by an appellate court, where the évi- 
dence was conflicting and there was substantlai testimony to support such 
findings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 397&- 
3982, 4024; Dec. Dlg. § 1010.*] 

2. Mines and Minerals (§ 23*) — Mining Clams — Assessment Work. 

Where the locator of a mlnlng claim in Alaska has failed to do the an- 
nual assessment work required by Act March 2, 1907, c. 2559, 34 Stat. 1243 
(U. S. Comp. St. Supp. 1911, p. 609), he cannot save his rights by a re- 
sumption of work before the intervention of other parties. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. §§ 51-59, 
114; Dec. Dig. § 23.*] 

S. Pleading (§ 236*) — Amendment — Discrétion or Coubt. 

Under Code Civ. Proc. Alaska, § 92, it is within the discrétion of a trial 
court to permit the amendment of an answer after the testiuimiy has been 
concluded by setting up additlonal défenses to meet the évidence. 

[Ed. Note. — For other cases, see Pleadiug, Cent Dig. §i 601, 605; Dec 
Dig. S 2at).*] 
4. CosTS (§ 32*) — Action to Recoveb Real Propeety — Alaska Statute. 

Dnder Comp. Laws Alaska 1913, § 1342, whlch ailows a plaintiff costs 
as of course on a Judgment in his favor in an action to recover possession 

•For oUier cases see same toplc & i ncmbeb In Dec. & Am. Digs. 13(>7 to date, & Rep'r Indezei 
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of real property, he Is entitled to costs although he does not recover ail 
.the land sued for. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 108-132 ; Dec. Dig. 
i 32.*] 

In Error to the District Court of the United States for the District 
of Alaska ; Edward E. Cushman, Judge. 

Action at law by the Ebner Gold Mining Company against the 
Alaska- Juneau Gold Mining Company. From a judgmenc in part in 
its favor and in part against it, plaintiff brings error. Modified. 

The Ebner Gold Mining Company, plaintiff below and plaintiff in error liere, 
brought an action In ejectment in the District Court, Division No. 1, of the 
District of Alaska, against the Alaska-Juneau Gold Mining Company, défend- 
ant in error, charging that some time in August, 1910, the Alaska-Juneau 
Company wrongfully entered upon part of the Lotta and Parish No. 2 Iode 
claims which were owned and possessed by the Ebner Gold Mining Company, 
and ejected the said Ebner Company therefrom and built a dam and flume 
over the said claims. 

ïhe Alaska-Juneau Company denied ail the material allégations set forth 
in the complaint and claimed that it owned and was entitled to possess what 
îs conceded to be practically the same ground as had been descrlbed as Parish 
No. 2 and Lotta claims by virtue of certain mining locations known as the 
Oregon and the Canyon miniug claims, respectively ; that the dam referred 
to in the complaint is within the boundaries of the Oregon and Canyon mining 
claims; and that the flume Is within the boundaries of the said two claims 
and another claim owned by tlie défendant in error. 

Défendant further set up that, if the Ebner Gold Mining Company ever had 
had any interest in the claims described, it had failed to do the neeessary 
work and labor for the use and beneflt of the Parish No. 2 ; that it owned 
many mining claims and was building tramways and utilizing water whiçh it 
had appropriated for mining and other purposes; that the waters it had ap- 
propriated were neeessary in the opération of its mllls ; and that the dams 
constructed by it were neeessary ; that the pretended Parish No. 2, the Ore- 
gon, and the Canyon claims were ail unpatented mining claims; that for 
many years the miners of the Harris Mining District, Alaska, in which the 
properties In litlgation are situated, were accustomed to certain rights by 
which riparian owners had no rights to the water flowing within the streara, 
but could only enjoy the use of water by diversion, appropriation, and appli- 
cation to bénéficiai usage. 

liepllcation to the answer was flled, plaintiff denying the assertions of 
claims. of ownership made In the answer. Trial before the court without a 
jury resulted in findings to the efCect that the Ebner Company, plaintiff, ovs'ned 
and possessed the Lotta claim ; but that it had never owner or possessed the 
ground claimed as Parish No. 2 claim ; that the said Parish No. 2 "was lo- 
cated solely for purposes of convenience; that no discovery of mineral-bear- 
ing rock in place, of any value, was ever made by the plaintiff or its grantors, 
nor any indication or évidence of such as eould or would warrant or justify 
one in spendîng time, work, or money in its development or in the expecta- 
tlon of flnding ore; • * * that no assessment work requlred by law to 
the estent of ÇIOO each year has been performed or caused to be performed in 
labor and improvements of any kind or for the beneflt and use of said Parish 
No. 2 claim prier to the year 1909; and that the plaintiff and its grantors 
failed and neglected to sufliciently represent said elaim during the years prior 
to 1909, after its attempted location in 1899 ; * * * that the Oregon min- 
ing claim was located solely for purposes of convenience ; and that no dis- 
covery of any mineral-bearing rock in place of any value was ever made by 
défendant or its grantors." 

As conclusions of law the court found that the plaintiff was entitled to the 
possession of the Lotta claim and to a decree ousting the défendant there- 

•For other cases see same topic & § kumbee in Dec. & Am. Digs, 1907 to date, & RpT'r Indexes 
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from; tlaat the location known as the Parish No. 2 and the locations known 
as the Oregon and the Canyon mining claims were vold and of no elïect ; and 
that neither, of the parties was entitled to recover costs. Judgment was en- 
tered that plalntlff take notàing further by its complaint, and except as to 
the Lotta mining clalni the action was dismlssed. From this judgment the 
writ of error is prosecuted. 

John R. Winn and N. L. Burton, both of Juneau, Alaska, for plain- 
tiff in error. 

Curtis H. Lindley, of San Francisco, Cal., and Hellenthal & Hellen- 
thaï, of Juneau, Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
décision of the case turns upon the validity of the location of the Par- 
ish No. 2 and the Oregon Iode claims. Involved in this question is 
the necessity for determining whether or not there was any substantial 
évidence introduced upon which the court was justified in predicating 
its view of lack of discovery on the Parish No. 2. The contention of 
the Ebner Company is that the record discloses that upon the trial, "by 
a great prépondérance of the évidence, if not by the undisputed proof, 
plaintifï in error or its grantors had, prior to any intervening rights, 
made a good and sufficient discovery, location, staking, and marking 
of the boundaries and posting and recording of the location notice of 
the Parish No. 2 Iode claim," and that since discovery the necessary 
annual assessment work had been done upon said claim. 

Examination of the testimony of the witness Ebner, who was the 
original locator of the Parish No. 2 claim, discloses thèse questions 
and answers : 

"Q. How did you happen to locate the Parish Lode? That is, did you take 
a man with you the day you located it? A. Do you want to know the his- 
tory of it? 

"Q. I will ask you now — the Parish No. 2 Iode, was anybody wlth you the 
day you made that discovery? A. When I made my discovery I think I had 
two men with me. 

"Q. How did you happen to take thèse two men with you? A. In the flrst 
place, I always take a man with me when I go out in rough places; I had 
them for cutting brush. The brush was very high and a great deal o( 
it * * * 

"Q. Parish let the Iodes lapse? A. Tes, sir. 

"Q. So you went out there some time— was it August, 1899? A. It was 
during the latter part of the summer. I prospected around some time before 
we started to locate them. 

"Q. And your location notice described your discovery point? A. Yes, sir; 
within a few feet or a short distance. 

"Q. I wâsh you would describe to the court the appearance of that discov- 
ery. A. Why the discovery on the Parish No. 2, Mr. Shackleford, is just north 
of a pit, an old pit that was there. 

"Q. The Borean pit? A. The Borean pit and the bedrock stuck out in one 
place there and showed quartz ; that was the discovery for the Parish No. 2. 

"Q. Is that bedrock there now? A. I think that tiat is blasted out. I 
think that is where the open eut was made. 

"Q. Is it blasted out? A. Tes, sir." 

This testimony very clearly fixes the discovery point on the Parish 
No. 2 as in the Borean pit. Counsel say, however, that there were so 
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many other discoveries made by Ebner, "which are practically un- 
denied by the défendant in error and are to a great extent corroborated 
by the witnesses of the opposing party, that we do not care to take the 
time to dwell any further on the question as to whether the discovery 
made at or near the Borean pit is or is not rock in place." But when 
we turn to the testimony introduced by the défendant in error, we find 
that its agent and gênerai supérintendent was asked particularly with 
référence to the portion of the Parish No. 2 lying between the banks 
of Gold creek and the southerly end line of the claim, and whether 
there was any rock in place anywhere near the surface. We quote 
from the record: 

"A. The southerly end line? 

"Q. Tes, I niean along where the Borean pit Is. A. That Is entlrely cov- 
ered by rock slide in the southeastern portion, ail the way; it is made up of 
two slides, one in the vicinity of Miller's gulch and the other coming from a 
point on the north side of Snowslide gulch. 

"Q. How about the Borean pit? Any rock in place anywhere in that vi- 
cinity? A. In the Borean pit itself? 

"Q. Yes. A. No, there is not. 

"Q. Do you know where that open eut is — the Borean pit? A. I do. 

"Q. Is there any rock in place In the neighborhood of that open eut? A. I 
didn't see any. 

"Q. Did you examine it? A. I dld. 

"Q. Answer the question whether there Is or not. A. I don't think there Is 
any bedrock within at least 30 or 40 feet, If not more, of the bottom of the 
Borean pit itself." 

Counsel who represented the plaintiff in error in the court below 
moved to strike out the last part of the witness' answer, but the court 
denied the motion. The examination continued: 

"Q. I now hand you this photograph marked '10,' and call your attention to 
a rock shown on the right-hand side of the picture, and ask you if you are 
familiar with that pièce of rock there? A. I am. I looked at that very care- 
fully. 

"Q. Is that a boulder or rock in place? A. That is a pièce of slide from the 
clifif above and Is part of the gênerai slide. 

"Q. Part of the gênerai slide? A. Yes, part of the gênerai slide. 

"Q. Is that in place or not? A. It is not in place. 

"Q. Is there, Mr. Kinzle, any rock in place in the Borean pit, at the Borean 
pit or within a radius of 50 or 100 feet on each side of the pit? A. No, there 
is not. You mean to be seen? 

"Q. Yes. A. No, there Is not. 

"Q. How deep, In your opinion, Is the slide rock there? A. The slide rock, 
starting at a point — starting at Miller's gulch and followlng along Gold creek 
until you come to a point aimost in front of the two Alaska-Juneau tunnels, 
and then going straight south to the side Une of the Colorado or very likely a 
little southeast from that point — the country above Is entlrely covered by slide 
rock. 

"Q. To what depthî A. It is varying from a few feet, practically nothlng at 
that point, to, I should judge, 50 or 80 feet." 

Afterwards, in explanation of his opinion as to the depth of the 
slide on Parish No. 2 Iode claim at its southeasterly end, the witness 
said that he had known of the slide in a gênerai way for a long time, 
that he had examined it just before the trial of the case, and that he 
found two slides on the claim up the hill to the southeasterly end line 
of the Parish No. 2. Another witness called by the plaintiff below tes- 
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tified that the rock in the Borean pit and within 75 feet of the open 
eut in the Borean pit was slide rock and not in place, that the slide was 
between 30 and 40 feet deep from the bottom of the open eut to the 
rim ; that he dug an open eut toward the" southerly side of the boulder 
toward a eut that he had made ; that he then sunk a shaf t about 3 feet 
wide and 4 feet long; that everything above the boulder was a 
solid mass of rock and everything beneath it loose gravel and boulders 
of granité difïering in character from the boulder itself ; and that, 
when he reached the open eut underneath, the entire mass gave évi- 
dence of breaking away and had to be timbered. Another witness, who 
was a surveyor, said that the open diggings in the Borean pit disclosed 
what appeared to be a large placer wash with boulders piled up in the 
wall, that the surface was slide rock of a depth of 20 feet or more, and 
that the character of the bedrock in Snowslide gulch, which was just 
southerly of the Parish No. 2 claim, and on the creek, differed from 
the pièces of rock that protruded from the surface in the neighborhood 
of the Borean pit. 

After hearing the testimony, the judge of the court below, by con- 
sent of counsel, examined the ground ; and it was agreed by counsel 
that the fact of his visit should be referred to in the record of the case. 
The judge was accompanied by experts representing the views enter- 
tained by the respective sides. The court thereafter reached the con- 
clusion that under the évidence there was a failure to prove a diseov- 
ery in the Parish No. 2 location ; that it was located for convenience 
only ; that no assessment work as required by law had been done upon 
it prior to 1909 ; that the Oregon claim was also located for conven- 
ience; and that no discovery of any mineral-bearing rock in place of 
any value had ever been made upon that claim by défendant in the 
case below, or its grantors. The record has much testimony which 
conflicts with the évidence which we bave heretof ore quoted ; nor is it 
to be disputed that witnesses of repute testified to the existence of 
facts which might hâve warranted the court in concluding that there 
was a discovery upon the Parish No. 2 location. But this puts the 
case among those where a substantial conflict calls for an application 
of the rule which prevents this court from reversing the findings of 
fact made by the judge. Moreover, it must hâve been of considérable 
advantage to the judge to examine the ground itself and to observe 
carefully those particular conditions to which the experts for the re- 
spective sides called his attention. Under such circumstances the find- 
ings, being supported by substantial évidence, are not to be disturbed. 
Mcintosh V. Priée, 121 Fed. 716, 58 C. C. A. 136; Moore v. Moore, 
121 Fed. 737, 58 C. C. A. 19; Hemphill v. Raymond, 144 Fed. 796, 75 
C. C. A. 526. 

The plaintiff in error urges that, inasmuch as both of the parties to 
the action were elaiming the ground in dispute as being minerai, the 
least amount of proof of a discovery was sufïicient, and that the effect 
of the trial judge's findings is.to work a forfeiture of the ground em- 
braced in the Parish No. 2 Iode mining claim. The argument is that 
the government, not being a party to the suit, is not seeking to déclare 
the Parish No. 2 ground public domain; henee that the court ought 
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not to consider the possible interests of the United States by declaring 
the ground public domain. An answer lies in this : Inasmuch as the 
power of the court to make the finding, to which the argument just 
referred to is addressed, exists, if the évidence sustains the finding, 
we cannot set it aside merely because we might not hâve made such a 
finding ourselves. 

[2] The détermination by the court that there vi^as no discovery and 
no valid location of the Parish No. 2, whether or not the annual labor 
required by law to be donc was performed became immaterial. The 
issue was tried before the court below, but the trial of it only became 
necessary because neither of the parties could foresee that the court 
would hold that the Parish No. 2 location was wholly invalid. We 
may say, however, that under the rule laid down in Thatcher v. Brown, 
190 Fed. 708, wherein the acts of Congress concerning failure to per- 
form assessment work during any given year upon mining claims in 
Alaska are discussed, there can be no saving of a locator's rights by 
resumption of work prior to the intervention of other parties. 

Plaintiff in error says that a possessio pedis gave it a right to pos- 
session and to maintain ejectment. The finding of the court, however, 
is that the plaintifif below was not and never had been seised, possessed, 
or entitled to the possession of the Parish No. 2 Iode mining claim, 
and that at the time of the location of the dam and flume and the 
diversion and appropriation of the water the property described as the 
Parish No. 2 Iode mining claim was a part of the unoccupied public 
domain of the United States. Thèse findings, being sustained by sub- 
stantial évidence, cannot be disturbed. 

Again, in view of the finding of the court with respect to the Parish 
No. 2 location, the question of the validity and effect of any custom 
which may hâve prevailed in the Harris Mining District by which an 
entry upon unpatented mining claims was permitted to one seeking to 
appropriate water flowing through such unpatented mining claims be- 
came immaterial. 

[3] It is assigned as error that the court permitted the défendant 
below to amend its ansvi'er after trial of the case but before the court 
took the matter under advisement. The amendment was a plea of 
noncompliance of plaintiff with the laws requiring annual assessment 
work upon the Parish No. 2 Iode mining claim, and of a failure on the 
part of plaintiff to represent the claim or to résume work thereon 
until long after the water and mining locations of the défendant had 
been made, and of the failure to record the affidavit of annual labor 
and improvement required by statute. While under the view we take 
this became immaterial, still the action of the court in allowing such 
an amendment was clearly within the exercise of sound discrétion. 
Carter's Alaska Code, pt. 4, § 92. 

[4] We are asked to hold that the court below should hâve awarded 
costs to plaintiff in error because it obtained judgment for restitution 
of the Lotta claim. The judgment of the coui't awarded possession of 
the lyOtta claim to the plaintiff below and ordered that plaintiff take 
nothing further by its complaint, and that, except as to the Lotta claim, 
the case should be dismissed without cost to either side. The effect of 
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the judgment, therefore, was in part favorable to the plaintiff below 
and in part against it. But as section 1342, Compiled Laws of Alaska, 
allows a plaintifï costs as of course upon a judgment in his favor in 
an action for the recovery of the possession of real property or where 
a claim of title or interest in real property or right to the possession 
thereof arises, the court erred in not regarding the case as within the 
statu te. The fact that plaintifï below did not recover judgment as to 
ail the land in controversy does not change the fact that it had a judg- 
ment in its favor. Sierra Union, etc., Co. v. Wolf, 144 Cal. 430, 77 
Pac. 1038; Phipps v. Taylor, 15 Or. 484, 16 Pac. 171; Grant v. Ore- 
gon Navigation Co., 49 Or. 324, 90 Pac. 178, 1099. 

The order is that the judgment of the court below is reversed, and 
the court below is directed to amend the judgment heretofore made 
by it by striking out the words "without cost to either side," and sub- 
stituting therefor words which will award costs to the plaintifï, and 
as thus amended the judgment shall stand affirmed. 
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LONDON & LANOASHIRE FIRE INS. CO. v. SAME. 

(Circuit Court of Appeals, Tliird Circuit January 29, 1914.) 

Nos. 1,792, 1,793. 

1. Insurance (§ 612*) — Fibe Polioy — Construction— Time to Sue. 

Where a flre policy provided that in the event of disagreement as to 
the amount of the loss the same should be flxed by appralsement, and 
that the award should "détermine the amount of such loss," and that the 
Company should pay the same mthin 60 days after due notice, ascertain- 
meut, estimate, and satisfactory proof of loss, no suit could be lawfully 
brought on the policy until the amount to be sued for had been so deter- 
mlned. 

[l';d. Note. — For other cases, see Insurance, Cent. Dig. §§ 1520-1528; 
Dec. Dig. § 612.* 

Conditions in policy as to time for bringing suit, see notes to Steel v. 
Phœnix Ins. Co., 2 C. 0. A. 473; Rogers v. Home Ins. Co., 35 C. C. A. 
404.] 

2. Insurance (§ 574*) — Fiée Policy — Loss — Amount — Détermination bt Ae- 

BITEATION— OONCLUSIVENESS. 

Where a flre policy provided that in the event of a disagreement as to 
the amount of the loss the same should be ascertained by two compétent 
and dlsinterested appraisers, one to be selected by the insurance company 
and the other by the insured, and the tv?o to sélect an umplre and to- 
gether should appraise the loss, and the award in writing of any two 
should détermine the amount of such loss, the award of the appraisers 
was conclusive on both parties and flxed the amount of the insured's lia- 
bility. 

[Kd. Note. — For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 
1434; Dec. Dig. § 574.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Actions by John Dalzell against the Commercial Union. Assurance 
Company, Limited, and against the London & Lancashire Pire Insur- 

♦Fqr other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ance Company. Judgment for plaintiff in each case, and défendants 
bring errer. Reversed. 

Jennings & Jennings and S. S. & C. B. Mehard, ail of Pittsburgh, 
Pa., for plaintiffs in error. 

Richard H. Hawkins, of Pittsburgh, Pa. (Daizell, Fisher & Hawkins, 
of Pittsburgh, Pa., of counsel), for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Thèse two cases were tried to- 
gether in the District Court, and do not need separate attention hère. 
They arise under the f ollowing circumstances : 

In June, 1907, the plaintiiï, who owned a large building in Wilkins- 
burg, Pa., insured it for $45,000 in several companies ; each of the de- 
fendants writing a policy of $2,500. In March, 1908, a fire occurred, 
and much damage was done. A dispute arose immediately abotit the 
amount of the loss; the plaintiiï asserting the damage to be nearly 
$35,000, and the défendants contending for a much lower sum. In 
such a situation, if we turn to the contract — as we must — in order to 
ascertain the rights of the respective parties, we find the following pro- 
visions : 

The sum covered by the policy is not to exceed $2,500, and the Com- 
pany is not to be liable — 

"beyond the actual cash value of the property at the time any loss or dam- 
age occurs, and the loss or damage shall be ascertalned or estimated accord- 
ing to such actual cash value, with proper déduction for dépréciation however 
caused, and shall In no event exceed what it would then cost the insured to 
repair or replace the same with material of UUe kind and quallty." 

And, as disputes arise continually between insurer and insured con- 
cerning the amount of a loss, the policy goes on to provide : 

"Said ascertainment or estimate shall be made by the insured and this 
Company, or, if they differ, then by appraisers as hereinafter provlded." 

[ 1 ] The subséquent provisions thus ref erred to are as f ollows : 

"In the event of disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two compétent and disinterested appraisers, 
the insured and thls company each seleeting one, and the two chosen shall 
flrst sélect a compétent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately sound value and 
damage; and, failing to agrée, shall submlt thelr différences to the umpire; 
and the award in writing of any two shall détermine the amount of such loss ; 
the parties thereto shall pay the appraiser respectively selected by them, and 
shall bear equally the expense of the appralsal and umpire." 

It will be observed that this award is to "détermine the amount of 
such loss," and obviously no suit can be brought until the amount to be 
sued for shall be thus determined. And, indeed, the suit cannot be 
brought immediately, even after an award has been made; for in two 
places the policy expressly provides as f ollows : 

" • * * ' .4nd, the amount of loss or damage havlng been thus determined, 
the sum for whlch this company is liable pursuant to this policy shall be 
payable in 60 days after due notice, ascertainment, estimate, and satisfactory 
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proof of the loss, hâve been received by this company In accordance wlth the 
tenus of this policy. * * ♦ 

"An the loss shall not become payable until 60 days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss herein required, hâve 
been received by this company, including an award by appraisers when ap- 
praisal has been required." 

[2] It will thus be seen that the office of the award is to détermine 
the amount of the loss ; for reasons not connected with the award, the 
company may not be liable at ail, but if liable it must pay the amount 
thus determined. And this amount is binding upon both parties ; they 
so agrée, and of course they are bound by their contract. 

Other preliminary conditions must also be complied with by the in- 
sured, before he can acquire a right to sue. Especially, he must give 
immédiate notice of the loss — this is not in dispute, and need not be 
considered — and he must also— 

"within 60 days after the fire, unless such time is extended in writing by this 
company, render a statement to this company, signed and aworn to by such in- 
sured, stating the knowledge and belief of the Insured as to the time and 
origin of the flre, the interest of the insured and of ail othersin the property, 
the cash value of each item thereof, and the amount of loss thereon, etc." 
(speclfylng what is usually required in proofs of loss). 

As ail thèse preliminary conditions are for the company's benefit, 
the company may waive them, and this possibility is expressly recog- 
nized in other clauses of the policy. One clause guards against the con- 
tingency that the mère fac,t of agreeing to an appraisement may be 
construed as a waiver : 

"This company shall not be held to ha-ve cralved any provision or condition 
of this policy, or any forfeiture thereof, by any requirement, act, or proceed- 
ing on Its part relating to the appraisal or to any examination herein provided 
for." 

And another clause attempts to ordain a pardcular method by which 
waiver is to be proved : 

"* * • No otHcer, agent, or other représentative of this company shall 
hâve power to vraive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of agreement endorsed hereon 
or added hereto ; and, as to such provisions and conditions, no officer, agent, 
or représentative shall hâve such power or be deemed or held to bave waived 
such provisions or conditions, unless such waiver, if any, shall be written upon 
or attached hereto." 

After a right to sue has been acquired by the performance of the 
stipulated conditions précèdent, the insured is required to sue within 
a specified time : 

"No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until after fuU compliance by the in- 
sured wlth ail the foregoing requirements, nor unless commenced within twelve 
months next after the fire." 

Each policy was accepted subject to thèse stipulations and condi- 
tions ; it is the voluntary contract of the parties by which they hâve 
chosen to be bound. Courts hâve dififered concerning the eiïect of the 
condition concerning appraisal. The Suprême Court of Pennsylvania 
holds it to be revocable. Its position will appear by the following ex- 
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tract from the opinion in Commercial, etc., Co. v. Hocking, 115 Pâ. 

414, 8 Atl. 591, 2 Am. St. Rep. 562. 

"It is undoubtedly true, wiien the parties to an executory contract agrée tliat 
ail questions of différence or dispute wliich niay arise between ttiem in réf- 
érence tliereto, or that tlie amount of any claim arising ttierefrom, sliall be 
flrst submitted to the arbitrament of a single individual, or tribunal named, 
they are bound by their contract, and cannot seek redress elsewhere, until the 
arbiter agreed upon has been discharged, either by tlie rendition of an award, 
or otherwise. Monongahela Nav. Co. v. JB^nlon, 4 Watts & S. (Pa.) 205 ; Con- 
nor V. Simpson, 104 l'a. 440; Hostetter v. City of Pittsburgh, 107 Pa. 419. 
But it Is equally true that where tlie agreement in question does not provide 
for submltting matters in dispute to any partieular person or tribunal named, 
but to one or more persons to be mutually chosen by the parties, it is revoca- 
ble by either party; and such a provision Is not adéquate to oust the juris- 
diefion of the courts having cognizance of the subject-matter of the dispute. 
Gray v. Wilson, 4 Watts (Pa.) 41; Mentz v. Armenia Fire Ins. Co., 79 Pa. 
480 [21 Am. Rep. 80] ; Hostetter v. City of Pittsburgh, supra." 

See, also, Needy v. Insurance Ce, 197 Pa. 460, 47 Atl. 739. 

But the Suprême Court of the United States takes a différent view. 
In Hamilton v. Insurance Co., 136 U. S. 242, 10 Sup. Ct 945, 34 L. 
Ed.' 419, the court said, in considering a policy, not essentially différent 
from those now in question : 

"The appraisal, when requested in vrriting by either party, Is dlstinctly 
• made a condition précèdent to the payment of any loss, and to the main- 
tenance of any action. 

"Sucn a stipulation, not ousting the jurisdiction of the courts, but leaving 
the gênerai question of liability to be judicially determined, and simply pro- 
viding a reasonable method of estimating and ascertalning the amount 
of the loss, is unquestionably valid, according to the uniform current of au- 
thority In England and in this country. Scott v. Avery, 5 H. L. Cas. 811; 
Vlney v. Bignold, 20 Q. B. D. 172 ; Delaware & Hudson Canal v. Pennsylvania 
Coal Co., 50 N. Y. 250; Heed v. Washington Ins. Co., 138 Mass. 572; Wolft 
V. Liverpool & London & Globe Ins. Co., 50 N. J. Law, 453 [14 Atl. 561]; 
Hall V. Norwalk Ins. Co., 57 Conn. 105, 114 [17 Atl. 356]. The case cornes 
within the gênerai rule long ago laid down by this court : 'Where the par- 
ties, in their contract, fix on a certain mode by which the amount to be paid 
shall be ascertalned, as In the présent case, the party that seeks an enforce- 
ment of the agreement must show that he has done everything on his part 
which could be done to carry It into effect. He cannot compel the payment 
of tlie amount claimed, unless he shall procure the kind of évidence ro<iuired 
by the contract, or show that by time or accident he is unable to do so.' 
United States v. Robeson, 9 Pet. 319, 327 [9 L. Ed. 142]. See, also, Martins- 
burg & Potomac Kailroad v. March, 114 U. S. 549 [5 Sup. Ct. 1035, 29 L. 
Ed. 255]." 

Numerous cases to the same effect are collected in 4 Cooley, Insur- 
ance Briefs, 3597. 

It thus appears that in the fédéral courts the insured is bound by the 
appraisal clause, and must do ail that he can to carry it into effect. If 
an award is made, both parties are bound by it. 

Having thus ascertained the rights of the parties under the policies 
in suit, let us see what was done. The fire occurred on March lOth, 
and the plaintiff gave notice thereof. A dispute arose at once about 
the amount of the loss, and on March 27th appraisers and an umpire 
were duly chosen. The appraisal agreement is in writing; it foUows 
the policy strictly ; provides that the appraisers shall ascertain, pursu- 
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ant to the terms and conditions of the policy, the sound actual cash 
value on March lOth and the actual loss or damage directly caused by 
the fire ; déclares that the award o£ any two "shall détermine the amount 
of such loss" ; lays down rules for ascertaining the loss ; and provides 
that the appraisement — 

" * * * (joes not in any respect walve any of the provisions or conditions 
of sald pollcies of Insurance or any forfeiture thereof, or the proof of such 
loss and damages required by the pollcies of insurance thereon." 

The award was not made ur.iil June 13th, when the umpire and one 
appraiser determined "the actual damage * * * to be $27,524." 
Each company's share of this loss would be $1,720.25, while its share 
under the plaintiff's estimate would be $2,150.37. The différence is 
not large, but apparently it could not be adjusted. No proofs of loss 
had yet been filed, although more than 60 days had elapsed since the 
fire ; but in this matter no f ault appears on the part either of the plain- 
tiff or of the company, and the company very properly did not set up 
the lapse of time as a bar to the plaintiff's claim. On the contrary, it 
was willing to accept proofs of loss in spite of the 60 days' provision ; 
but it refused to accept them unless they conformed to the award on 
the subject of amount. The company's position was that the award 
was binding upon both parties as to amount, while the plaintiff took 
the opposite position and declined to be bound thereby. Accordingly, 
on June 25th he sent proofs to the company in which he ignored the 
award altogether, itemized the loss at $34,405.87, and claimed $2,150.27 
f rom each of the défendants. The company insisted — and, as we think, 
correctly insisted — that the award must be comphed with, and on July 
3d (after acknowledging the receipt of the proofs) went on to say : 

"The company déclines to accept thèse as proofs, as they do not accord 
with the award of the appraisers, which is binding on both of us. Under this 
award the pro rata proportion due yon from this company is $1,720.23, which 
we are ready and willing to pay you, and not $2,150.57 as claimed by you. 

"If it shall be alleged or claimed by you that sald award of appraisers for 
any reason is not binding upon you, than this company objects to the papers 
purportlng to be proofs of loss, and déclines to accept them for the reason 
that they were not served upon this company within 60 days after the fire 
as required by the ternis and conditions of the sald policy. 

"The papers are returned herewith." 

It is clear therefore that the only point in dispute between the par- 
ties was the effect of the appraisal, and, as we hâve already intimated, 
we think the company's construction of the contract was correct. 
There is no évidence, and indeed there is no contention, that the com- 
pany ever waived this position. It was certainly entitled to insist that 
proofs of loss should be furnished. In strictness such proofs should 
hâve been offered within 60 days after the fire, but there was evidently 
good reason why this strict requirement should not — and perhaps it 
could not — be insisted upon. But in any event it is clear that the com- 
pany did not insist upon it; on the contrary, it expressly agreed to 
accept proofs although the 60 days had passed, but it did stand by the 
position that thèse proofs must conform to the appraisal, since both 
parties had agreed to be bound thereby. Neither then nor thereafter 
was it obliged to accept proofs that paid no attention to the appraisal 
210 F.— 39 
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and insisted upon a différent estimate of the damage, made up outside 
of the contract and in disregard of its provisions. There was no mis- 
understanding between the parties on this subject; the plaintiff was 
in no way misled or injured by anything that was done or said. He 
knew that proofs would be accepted, and that the loss would be paid, 
if he would agrée to the amount awarded ; but this he declined — as of 
course he had a right to do, but at his own risk — and in December of 
the same year he brought suit in the state court, still claiming $2,150.27 
from each défendant. (Four years later, he amended his claim by 
leave of the District Court, but, for reasons that will presently appear, 
we do not go into matters connected with the amendment.) 

The trial judge submitted to the jury as "the sole question" on which 
the verdict must turn : 

"Whether or not, It appearing tliat proofs of loss were not fumished by the 
plaintiff to tlie défendant companies within 60 days of the date of the fire, 
which was Maroh 10, 1908, the défendant companies hâve waived that provi- 
sion." 

In our opinion there was no évidence of waiver to be submitted, and, 
to speak precisely, the real point is not a question of waiver at ail. 
The question is one of law, arising'upon a written instrument, and is 
not a question of f act. As we regard the case, it turns upon this : Did 
the policy require the plaintiff to conform to the appraisal in his proofs 
of loss ? If the proofs he did file had conf ormed to the award and had 
otherwise complied with the policy, and if the company had insisted 
that thèse proper proofs were not offered in time, then of course it 
would be important to décide whether the company had waived the 
60 days' limit. But we repeat, the company was objecting only to a 
particular aspect or item of the proofs themselves, and did not object 
to the lapse of time. It agreed to accept the proofs if they were 
changed in one specified particular ; this had been the dispute from the 
beginning, and both parties knew ail about it. The plaintiff's attitude 
was not altered in the least in conséquence of anything that was done 
by the company. He merely continued to majntain his original atti- 
tude, and refused to make the only change that was pointed out as 
necessary. He never supposed that the company was waiving its posi- 
tion about the effect of the appraisal, and he never changed his own. 
The case of Astrich v. Insurance Co., 65 C. C. A. 251, 131 Fed. 20, is 
not in point, for the doctrine of estoppel does not apply, unless a plain- 
tiff's position has been changed to his hurt. Even now it is not con- 
tended that the company ever relinquished the position that the ap- 
praisal was binding upon both parties, and therefore it seems unneces- 
sary to prolong the discussion. The question submitted to the jury 
was not the point of the case, and upon the record before us the de- 
fendants were entitled to binding instructions in their favor. 

We do not depreciate the importance of the other questions that are 
raised by the companies; but, as the matter we hâve discussed is 
fundamental, we do not even state them. We feel impelled, however, 
to express the hope that the parties may still settle this controversy on 
an équitable basis. The companies hâve already conceded — and hâve 
properly conceded — their liability in a certain amount, and the sub- 
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sequent dispute (no matter what its final resuit has been) should not 
be an impassible obstacle to an adjustment on fair and reasonable 
terms. 

In each case the judgment is reversed, but without préjudice to the 
right of the plaintiff below to bring such other suit as he may be en- 
titled to prosecute in whatever forum may hâve jurisdiction thereof. 



MONONGAHELA RIVEB CONSOL. COAL & COKE CO. v. KIVEB & RAIL 

STORAGE GO. 

(Circuit Court of Appeals, Sixth Circuit. January 6, 1914.) 

No. 2,889. 

Wharves (§ 22*) — Injuet to Whakf by Coal Fleet — Négligent Naviga- 
tion — Question fob Jdey. 

Défendant operated a fleet of heavlly loaded coal barges down the Mis- 
sissippi river. There were 28 of them made up in the form of a raft, 775 
feet long and 210 feet wide, with a steamer behind. When 6 miles above 
Memphls in the early morning, the fleet was met by a tug to asslst In 
guidlng the front end while passing the city and bridge. As It passed the 
bend In the river Immediately above the city, it passed into heavy fog 
and smoke so thlck that practieally nothlng could be seen. The eurrent 
was runnlng at a speed of 7 or 8 miles, and the fleet could not then be 
stopped, and in attemptlng to navigate pas't the city It ran into and in- 
jured plalntlffi's wharf and wharf boat. There were places above, one 
withln a mile or so, where the fleet could hâve been tled up and held or 
separated, and taken past the city in sections. The towlng vessels could 
not hold the fleet, but could guide it in clear weather. The condition of 
fog and smoke on the city front was not unusual at that season. Held, 
that it could not be said as matter of law that défendant exercised rea- 
sonable care and prudence in navigatlng its unwleldy tow, and that the 
case was properly submitted to the jury. 

[Ed. Note. — For other cases, see Wharves, Cent Dig. § 7; Dec. Dig. 
§ 22.*] 

In Error to the District Court of the United States for the West-- 
ern District of Tennessee ; John E. McCall, Judge. 

Action at law by the River & Rail Storage Company against the 
Monongahela River Consolidated Coal & Coke Company. Judgment 
for plaintifï, and défendant brings error. Affirmed. 

The River & Rail Storage Company owned a wharf structure and wharf 
boat upon the river front, in Memphis. The coal and coke company (herein- 
after called "défendant") was engagea in transporting coal down the river, 
past the city. About 6 in the morning, on February 14, 1911, the stern wheel 
steamer Plttsburgh, belonging to the coal and coke company, and bringlng 
down the river a fleet of coal barges, had reached a point about six miles above 
the city. There were 28 of thèse barges, deep laden, lashed together and mak- 
Ing a rectangular raft 775 feet long and 210 feet wide. It was being handled 
In the customary river manner, viz., the bow of the steamer was fast to the 
stern of the mît, so that reversing the steamer's wheel would tend to hold the 
barges against the eurrent, and so that the course of the raft in the eurrent 
could be somewhat, although imperfectly, dlrected. Whenever such a fleet was 
to go under a bridge or through a place where the steamer at the stern could 
not sufliclently control the course, it was customary to take on a small steamer 
or tug at the bow of the raft. This tug would lie crosswise of the eurrent, 
and, by going ahead or astern, would swing the nose of the raft toward one 

•For other cases see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or the other bank. Accordlng to this custom, such a tug, the Jones, at about 
4 :30 in the morning, went up the river and met the coal fleet at the point 
stated. The captain of the Pittsburgh Inquired f rom the captain of the Jones 
regarding weather conditions at Memphis, and vvas told that they were ail 
right; as they had been when the tug left the elty. Accordingly, the tug 
made fast, in the usual way, and they proceeded down the river. Tlie city of 
Memphis lies upon the outer side of, and just below, a great bend in the river, 
and that part of the river Immediately in front of the city and called the 
Memphis Harbor is not visible from upstream until the descendlng boat rounds 
the curve and is practically In the harbor. When the Pittsburgh and Its coal 
fleet had passed the "Jim Lee Light," which is about a mile above where the 
river swings into the harbor, it was noticed that there were fog and smoke 
ahead, and, on rounding the last point, thèse became so thick that the cap- 
tains could see practically nothing. Tliis was about 8 o'clock. 

The current was running seven or eight miles an bour. There was no Sys- 
tem of anchors in use, or perhaps possible, that would hold this coal fleet 
against that current. The reversed wheel of the Pittsburgh could only slightly 
retard its progress. It was impossible to tie up to the bank, unless a spécial 
landlng place had been provided and equipped. The proofa indicated that such 
a landlng did exist at one or more places betwecn the six-mile point where the 
tug met the fleet and the "Jim Lee Light" ; but below the Jim Lee Light there 
was rio such landing. Accordingly, after the fog bank was entered, there was 
nothing for the Pittsburgh and its fleet to do, except to corne on blindly, avold- 
ing obstacles as best they could. The channel naturally lies upon the outer 
side of the course, up against the city bank. The fleet was carried along this 
channel, swept into the Jîeniphis bank, and collided with and injured a wharf 
structure 2,000 feet up the river from the River & Rail Storage Company 
wharf. TTsing their best efforts, both the Pittsburgh and the Jones were unable 
to get the fleet away from the bank, and it came on down and struck and 
damaged the River & Rail Company's wharf boat and structure. For such 
damage, that company bronght this action, alleging common law négligence, 
and recovered the judgment to reverse which this wrlt of error is brought. 

It is to be talvcii as a further conceded fact, from defendant's standpoint, 
that the power accompanying the raft was sufHclent, in clear weather, to con- 
trol and guide it safoly past the city and under the bridge, just below, but 
was insutlicient to hold its speed down to that slow rate which, in a fog, would 
be essential to safety. 

C. L. Marsilliot and Walter C. Chandler, both of Memphis, Tenn., 
for plaintiff in error. 
C. H. Trimble, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). In 
reciting thèse facts, we hâve put the defendant's construction upon 
every substantial matter of dispute, because defendant's main conten- 
tion is that there was no évidence of its négligence sufïicient to go to 
the jury, and because we thinlt that the undisputed facts, as thus re- 
cited and as thus colored in defendant's favor, make a case clearly 
tending to show a right of action. 

There is no dispute between counsel as to the apphcable rule of 
law. Ail agrée that défendant was bound to use reasonable care to 
navigate its coal fleet past the city without injury to the shipping ly- 
ing there, or to wharves or structures along the bank, and ail agrée 
that such care and caution as were reasonably prudent, under ail the 
existing circumstances, form the ultimate measure of liability. 

We think it obvions, beyond the necessity for élaboration, that to 
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permit this great raft, aptly described by counsel as "3% acres of coal," 
to tumble through the harbor, wholly out of control, so that only 
good luck could préserve the shipping and wharves from destruction-^ 
that this would be actionable négligence, unless the reasonable ne- 
cessities o£ prudent navigation at this point in the river justified 
the conduct which brought about this resuit, or (another form of 
saying the same thing) unless the resuit followed from conditions 
which could not hâve been reasonably anticipated and guarded against. 
If the fog and smoke which had settled down this morning had been 
an extraordinary and unprecedented condition, we would hâve a dif- 
férent question ; for it cannot be required of navigators that they should 
guard against ail possible abnormal and unusual conditions. The proof 
tended to show that there was a great amount of smoke from the 
city factories; and that, with the wind from a certain direction and 
with the atmosphère in a certain foggy condition, the high bluffs on 
which the city is situated would cause the smoke and fog to drop 
down in the harbor, as in a pocket, and that it was not unprecedented 
— indeed, not uncommon — to encounter, at about this point, banks of 
fog and smoke, nearly, if not quite, as bad as this. It is not to be 
implied that such a coal fleet should always be able to tie up when 
about to enter a fog bank, or even that it should always hâve means 
to stop when finding such a fog bank at a place where one may be 
anticipated. In many parts of the river, the danger from proceeding 
somewhat blindly would be small; but it is not too much to say that 
it may be négligence for a coal fleet, under very imperfect con- 
trol, to proceed into such a fog bank just above a city like Mem- 
phis, where the conditions are such as bave been described, and where 
the danger of great damage is imminent. That such conduct is, as 
matter of law, not négligent, cannot be said, unless there was no known 
and reasonable précaution which might hâve been adopted and which 
would hâve avoided or tended to avoid the damage. Three such pré- 
cautions are suggested by this record. The first is that additional 
steamboat power should hâve been held in reserve for such emergen- 
cy, subject to be summoned and available for instant use. It is not 
entirely clear that this remedy was feasible or would hâve been effi- 
cient, and it does not need further considération. The second pré- 
caution which it is said might hâve been taken, is the providing of 
a suitable tying up station on the Arkansas bank, immediately above 
the city, instead of some distance above. The third is that the coal 
fleet might hâve been "double tripped" past the city and the bridge; 
that is, that one half of the barges might hâve been left at an upper 
landing station while the steamer and the tug brought down the other 
half and then returned for the remainder. The last seems to bave been 
the familiar and common expédient used at ail points where it was 
thought that the full-sized fleet would be dangerously unmanageable. 
It was not employed on this occasion only because, when the fog came 
on, the fleet had passed the last existing station where it could be 
done ; and défendant asks us to say, in substance, that it can avoid 
hability by so locating its landing stations that a disaster like this 
becomes unavoidable. We cannot approve that doctrine. The pecu- 
]iar and well-known physical river and harbor conditions at this point, 
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coupled with the known fact thàt the harbor might be shut in by a fog 
bank which could not be seen until the descending boat was almost 
upon it, amply justified submitting to the jury the question of defend- 
ant's négligence upon either of two théories : That it should hâve es- 
tablished and maintained an additional landing place comparatively 
close above the city where a fleet could stop after harbor conditions 
could be seen, or, at least, close enough so that the fleet could receive 
récent and accurate information before it was too late to stop ; or that, 
lacking such further landing place, the fleet should hâve tied up at the 
lowest existing one and "double tripped" past the city or obtained 
knowledge of conditions at that time, instead of proceeding on the 
strength of a report three hours old. 

We are cited to several cases (note *) in which it has been held that 
it was not négligent to navigate on the Ohio or Mississippi in a fog 
It is not necessary to review thèse cases. Each dépends on its owi' 
facts and is vitally dissimilar to the instant case in what we hâve con 
sidered the controlling facts. 

We find no prejudicial error in the assignments relating to the ad 
mission or rejection of évidence. 

The défendant presented a spécial request which required the jur, 
to find a verdict for défendant, if it found certain recited conditions 
tending to show due care. This request was faulty because it under- 
took to make a verdict for défendant follow frora a récital of only : 
part of the existing situation; it would hâve excluded from the jury 
each of the considérations which we hâve just stated as furnishing 
support for a verdict for plaintiff. It was not error to refuse the re- 
quest. 

The judgment is affirmed, with costs. 



LADEEBUEG v. MILLER, 

(Circuit Court of Appeals, Fourth Circuit. December 12, 1913.) 

No. 1185. 

1. CONSTITUTIONAI. LAW (§ 12») RULES OF CONSTRUCTION. 

A construction of a constltutional or statutory provision wMch woulrt 
make It self-destructive or of no practlcal value will be rejected, wheii 
there Is a reasonable construction which would resuit In carrying eut Its 
manlfest purpose. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dlg. § 9; 
Dec. Dig. § 12.*] 

2. Bankbtjptct (§ 396*) — Homestead Exemption in Personal Pbopeett — 

CONSTITUTIONAL PROVISION "SHIFTINQ STOCK OV MeRCHANDISE." 

Under Const. Va. 1902, §§ 190, 191, which give a debtor the right to a 
homestead exemption in Personal property to the value of $2,000, but pro- 
vide that It shall not be clalmed in a "shlfting stock of merchandlse,'' 
which means a stock of merchandlse subject to change from tlme to time. 
In the course of trade by purchases, sales, or other transactions, a bank- 
rupt cannot hold as exempt goods which he removed from the shelves in 

1 Bray v. Monongahela Co. (G. C. A. 3) 161 Fed. 277, 88 C.,C. A. 323 ; Kenova Co. v. Mon- 
ongahela Co., 56 W. Va. 70, 48 S. B. 844; The Porter, Fed. Cas. No. U,283; The Joseph W. 
Gould (D. C.) 19 Fed. 785. 

•For other cases see same topic & S NUMcas in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hls store and boxed up in contemplation of bankruptcy, and for the ex- 
press purpose of maklng such claim. 

[Ed. Note.— For otlier cases, see Banl£ruptcy, Cent. Dig. §§ 659-668 ; Dec 
Dig. § 396.*] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of the District Court of the United States for the Eastern District of 
Virginia, at Norfolk ; Edmund Waddill, Judge. 

In the matter of William Laderburg, bankrupt. Pétition by bank- 
rupt to revise an order denying his claim to exemption, on objection of 
F. C. Miller, trustée. Affirmed. 

S. M. Brandt, of Norfolk, Va., for petitioner. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird, Swink & Moreland, 
of Norfolk, Va., on the brief), for respondent. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. William Laderburg, a rnerchant conduct- 
ing a gênerai retail store in Portsmouth, Va., was adjudged a bankrupt 
on the lOth day of June, 1913. Two days before the adjudication, in 
contemplation of bankruptcy, he separated from his stock numerous 
articles of merchandise valued at $867.90, and placed them together 
with his store fixtures, valued at $145, and his household goods, valued 
at $113.25, in boxes numbered from 1 to 18. The purpose of thus 
separating and boxing the goods was to enable the bankrupt to set up 
the claim that they had ceased to be a part of a shifting stock of mer- 
chandise, and could be claimed as exempt from his debts under the 
Constitution and statutes of Virginia which provide for a homestead 
exemption, but do not allow it to be claimed in a "shifting stock of 
merchandise." Having taken this preliminary step, the bankrupt after 
the adjudication filed his pétition with the référée, asking that the 
property, including the goods in the boxes, be set apart as his home- 
stead exemption. Attached to the pétition was a paper called a home- 
stead deed, in which the property was scheduled, and in which the pe- 
titioner declared that he claimed, selected, and set apart the property 
so scheduled as his homestead. The référée refused to allow the claim 
as to the merchandise taken from the stock of goods, and his action 
was confirmed by the District Court. The bankrupt then filed his pé- 
tition, asking this court, in the exercise of its power of superintend- 
ence, and revision, to reverse the judgment and adjudge that he was 
entitled to the exemption claimed. There was a motion to dismiss the 
pétition, a demurrer and an answer, but questions of pleading were not 
pressed at the hearing, and we go at once to a décision on the merits. 

The Virginia Constitution of 1902, § 190, provides : 

"Every householder or tiead of a family shall be entitled, in addition to the 
articles now exempt from levy or distress for rent, to hold exempt from ievy, 
seizure, garnislmient, or sale under any exécution, order, or other process is- 
sued on auy demand for a debt hereafter contracted, his real and Personal 
property, or either, including money and debts due him, to the value of not ex- 
ceeding two thousand dollars, to be selected by him. • * * " 

•For other cases sec Bame topio &. % humbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The limitation of this right of homestead which îs hère învolved îs 
set out in section 191 : 

"The said exemption shall not be clalmed or held in a shlfting stock of mar- 
chandise, or in any property, the conveyance of which by the homestead claim- 
ant has been set aside on the ground of fraud or want of considération." 

Thèse provisions must be read in the light of the constitutional in- 
junction that they shall be Hberally construed. The Virginia Code, § 
3639, thus indicates the method of setting apart a homestead in Person- 
al property : 

"Such Personal estate shall be seleeted by the householder and set apart in 
a vvriting sigued by him. He shall, in the writiug, designate and descrlbe ^vith 
reaspuable eertainty, the estate so seleeted aud set apart and each parcel or 
article, atDxing to each his cash valuation tbereof ; and the sald wrlting shall 
be adiiiitted to record, to be recorded as deeds are reeorded, in the county or 
corporation wherein such householder résides." 

The meaning of the term "shifting stock of merchandise" is too 
obvious for différence of opinion. It means a stock of merchandise 
subject to change from time to time in the course of trade, by purchas- 
es, sales, or other transactions. The bankrupt's stock of merchandise 
was admittedly shifting as long as he kept his store open for trade. 
Counsel for petitioner earnestly contends, however, that when the 
debtor took the goods off sale and boxed them, they ceased to be a part 
of a shifting stock, and became fixed property which the debtor coi'M 
sélect as his homestead. It is true that the same articles may be at 
one time part of a shifting stock and afterwards cease to be so. This 
ciiange occurs as soon as the articles are purchased by a customer in 
the usual course of trade, and even when they are taken by the debtor 
to his home in good faith for customary and reasonable domestic pur- 
poses. By changes like thèse constantly taking place in the ordinary 
course of business, goods falling without the homestead exemption to- 
day may fall within it to-morrow. Not only is this the reasonable con- 
struction of the Constitution, but any other would lead to results clearly 
absurd. But the plain limit to the rule that goods may change from 
being a part of a shifting stock not subject to exemption into property 
falling within the exemption is that the change must take place in good 
faith in the ordinary course of afïairs, and not in pursuance of a design 
to defeat the constitutional provision. The Constitution safeguards 
and fixes the limits of the rights of the créditer as well as those of the 
debtor, and the debtor is as powerless to defeat the rights of the créd- 
iter to subject to his debts property not exempt as the créditer is to 
defeat the rights of the debtor to his homestead exemption in other 
property. 

[1] It follows that the debtor cannot, by his act of closing his store 
or separating a part of his shifting stock of merchandise with the view 
of defeating the rights of the créditer, hâve a homestead in such prop- 
erty. To hold that the Constitution contemplâtes that such a resuit 
could be secured by such a method would be to make of no effect the 
constitutional provision that a shifting stock of goods shall not be ex- 
empt. The principle is elementary that a construction which would re- 
sult in making a législative enactment self-destructive or of no practical 
value will be rejected when there is a reasonable construction which 
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would resuit in carrying out the manifest design of tlie statute; and, in 
applying this rule, that which is necessarily implied, as well as that 
which is expressed, must be regarded a part of the enactment. United 
States V. Tappan, 24 U. S. (11 Wlieat.) 419, 6 L. Ed. 509; Lau Ow Bew 
V. United States, 144 U. S. 47, 12 Sup. Ct. 517, 36 L. Ed. 340; Beley v. 
Naphtaly, 169 U. S. 353, 18 Sup. Ct. 354, 42 L. Ed. 775 ; Low Wah • 
Suey V. Backus, 225 U. S. 461, 32 Sup. Ct. 734, 56 L. Ed. 1165 ; Singer 
Mfg. Co. V. McCollock (C. C.) 24 Fed. 667; Norfolk Traction Ce. v. 
Ellington, 108 Va. 245, 61 S. E. 779, 17 L. R. A. (N. S.) 117; Potter's 
Dwarris on Statutes, 145. Under this rule the Constitution of Virginia 
cannot be construed to contemplate the annulment of one of its own 
provisions by allowing a failing debtor to transmute a shifting stock 
of merchandise not exempt into exempt property by withdrawing it 
from sale for the purpose of claiming it as an exemption. 

[2] But even if we lay aside thèse gênerai principles of construction 
and look at the strict verbal significance of the language of the Con- 
stitution and the statute, the same resuit is reached. The petitioner 
^zs, involved in debt, and set about claiming and selecting property 
he wished to hâve exempt from process under the authority of the 
law. This taking of the goods from the stock and boxing them was a 
part of the assertion of his claim of exemption and sélection. When 
he thus asserted the claim and undertook to make the sélection, the 
property hère involved was a part of a shifting stock of merchandise, 
and under the Constitution was not property out of which the home- 
stead could be claimed. The claim and sélection was for this reason 
without authority of law, and the property therefore came into the 
hands of the trustée in bankruptcy free from any homestead claim. 

For thèse reasons the judgment of the District Court is affirmed. 



N. JIM QUAN V. UNITED STATES. 

(Circuit Court of Appeals, Pifth Circuit. January 13, 1914.) 

No. 2,357. 

AXIENS (§ 32*) D3P0BTATI0N 01" OhINESE SUFFICIBNCT OF EVIDENCE. 

An order for the déportation of a Cliinese person wlio held a certiflcate 
of résidence as a mercliant, admittedly genuine and issued to Mm in 1894, 
UeXd not sustained by ttte contradicted testimony of a single witness that 
he saw défendant with other Chinese persons in Juarez, Mexico, and the ab- 
sence of any évidence of his re-entry, where the witness admltted that he 
had never seen défendant before and défendant proved his résidence at the 
time in the United States and testifled that he had never been in Mexico. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. % 32.* 

What Chinese persons are excluded from the United States, see note to 
Wong Xou V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the West- 
ern District of Texas; Thomas S. Maxey, Judge. 

Proceeding by the United States against N. Jim Quan. Order of 
déportation, and défendant appeals. Reversed, and appellant dis- 
charged. 

•Far other cases see same topic & § numbee in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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W. P. McLean, of Ft. Worth, Tex., for appellant. 
Charles A. Boynton, U. S. Atty., of Waco, Tex., and Robt. T. Neill, 
Asst. U. S. Atty., of El Paso, Tex. 

Before PARDEE and SHELBY, Circuit Judges, and CALU Dis- 
trict Judge. 

SHELBY, Circuit Judge. The appellant, a Chinaman, was arrested 
August 6, 1911, in El Paso, Tex., charged with being in the United 
States in violation of the acts of Congress, and was tried before a 
United States commissioner on August 22, 1911, who ordered him to 
be deported to the Empire of China, and this order was affirmed by 
the District Court. 

The case is brought hère by the accused on appeal. 

On the hearing before the commissioner, the appellant produced a 
certificate of résidence, which is copied in the margin.^ No question 
was made as to the genuineness of the certificate, nor of the fact that 
the appellant was the person named in the certificate. The order of 
déportation is based on évidence that satisfied the commissioner and 
the lower court that the appellant was in Juarez, Mexico, on August 
2, 1911, and the burden was on him to show that he re-entered the 
United States in accordance with the provisions of the act of Congress. 
Act of September 13, 1888, 25 Stat. 476. No return certificate was 
produced in évidence. 

The case dépends on the question of fact as to whether or not the 
appellant was in Mexico on August 2, 1911, as claimed by the govern- 
ment. Only one witness was examined to prove that fact, and on di- 
rect examination he testified as f oUows : 

"Q. What is your nameî 
"A. F. H. Crockett. 

i "No. 106085. Original. 

"tJnltecl States of America. 
"Certificate o£ Résidence. 
"Issued to Chlnese person other than laborer, under the provisions of the 
act of May 5, 1892. 

"This is to certify that N. Jim Quan, a Chinese person other than laborer, 
now residing at Ennis, Tex., has made application No. 85 to me for a cer- 
tificate of résidence, under the provisions of the act of Congress approved May 
5, 1892, and I certify that it appears from the affldavits of witnesses sub- 
mitted with said application that said N. Jim Quan was withln the limits of 
the United States at the time of the passage of said act, and was then resid- 
ing at Dallas, Texas, and that he was at that time lawfuUy entitled to re- 
main in the ijnlted States, and that the following is a descriptive list of said 
Chiuese person other than laborer, viz. : Name : K. Jim Quan. Age : 25 years. 
Local Résidence: Enuls, Tex. Occupation: Merchant. Height: 5 ft. 4% 
inches. Color of Eyes : Brown. Complexlon : Yellow. Physical Marks or 
l'eculiarlties for Identification: Scar left of left eye and sear ou right cheek. 
"And as a further means of identification, I hâve affixed hereto a photo- 
graphie llkeness of said N. Jim Quan. 

"Glveu under my hand and seal this 16th day of February, 1894, at Dallas, 
Ftate of Texas. 

"J. L. Doggett, 

"Collector of Internai Revenue, 

"4th District of Texas." 
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"Q. Mr. Crockett, you are in the Immigration service? 

"A. Yes, sir. 

"Q. And you know thls défendant, tbis Chinese — tlie one wlth the scar on 
his face? 

"A. Tes, sir. 

"Q. When did you first see hlmî 

"A. August 2d, In Juarez. 

"Q. In Juarez, Mexico? 

"A. Yes, sir. 

"Q. Dld he get off the train thereî 

"A. Yes, sir. 

"Q. At what time? 

"A. At 5 o'clock or thereabouts. 

"Q. Hâve you any doubt as to the Identlty of the manî 

"A. No, sir. 

"Q. Why do you identify himî 

"A. When be with six or seven Chinese got off the train, I looked to see if 
I could see any I knew, and to know them if I saw them on thls side. I no- 
ticed thls man on account of the scar, his size ; he stood a little stooped and 
had red around the pupUs of his eyes. 

"Q. Corne over hère, Mr. Crockett How close were you to himî 

"A. As close as that man. 

"Q. Say five feet? 

"A. Yes, five or sis feet from hhn. 

"Q. Hâve you any doubt as to this man being the man you saw In Juarezî 

"A. I hâve not" 

On cross-examination, he testified that he had only been in the gov- 
ernment service since July 26, 1911; that he never saw appellant till 
August 2d ; that he saw five or six Chinamen get off a train in Juarez ; 
that appellant was one of them; that his only opportunity to see him 
was as he walked by the witness; that this occurred about 5 o'clock 
in the evening; that he identifies appellant "by the scar on his face, 
the size of the man, his eyes, and the way he stands up." The witness 
admitted that he would be unable to identify any one of the other five 
or six Chinamen that he saw on that occasion. The next time the 
witness saw appellant was in El Paso. He did not arrest him. "I 
wanted to get an older man who knew more about it." He knew, how- 
ever, that he was arrested on August 6th. 

The appellant was examined as a witness, identified his certificate, 
and said he had lived in the United States since he was a small boy, 
naming the towns in which he had lived and the work in which he 
was engaged in each town ; that he had lived in El Paso for only five 
or six months, and named his place of résidence in El Paso. He call- 
ed witnesses to corroborate him as to his résidence in El Paso. The 
appellant swore positively that he was not in Juarez, Mexico, on Au- 
gust 2, 1911, and that in fact he had "never in his life been in Mexico." 
It will be observed that the certificate produced by the appellant de- 
scribed him as having a "scar left of left eye and scar on right cheek" ; 
that is, that he had on his face two scars, and the location of each is 
given. The government witness describes ihe Chinaman he saw in Jua- 
rez as having a "scar on his face." There is no other effort to iden- 
tify him with the careful description in the certificate, and yet it is 
not denied that the certificate is genuine and that it was issued to the 
appellant. Evidence of the identity of persons is often very uncertain 
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and unsatisfactory even when careful efifort is made to make ît satis- 
factory and certain. 

To comment on this évidence further would be useless. We can 
only say that, on careful considération of it, after giving full weight 
to tlie fact that the commissioner and the court below came to a dif- 
férent conclusion, we are constrained to believe that the appellant was 
not satisfactorily proved to hâve been in Mexico on August 2, 1911, 
and that, on the évidence in the record, he should not hâve been order- 
ed to be deported. 

The order is reversed, and the appellant is discharged. 

Reversed. 



In re MARTIN. 

HEADLEY v. WARREN. 

(Circuit Court of Appeals, Third Circuit. January 17, 1914.) 

No. 1804. 

Bankruptct (§ 224*) — Moetqaged Peopeett — Sale — Heaeing — JueisdictioW 
OF Refebee. 

Where a pétition to sell certain mortgaged property of a bankrupt free 
from tlie lien of the mortgage and transfer the lien to the proceeds did not 
ask for an adjudication as to the validity of the mortgage, and the no- 
tice to creditors contained nothing concerning an attack on the mortgage, 
and the mortgagee could hâve had no notice that such an attack would be 
made, the référée had no jurisdiction to détermine the validity thereof 
and to adjudge it void. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 383 ; Dec. Big. 
§ 224.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey; John Rellstab, Judge. 

In the matter of bankruptcy proceedings of John N. Martin. Péti- 
tion by James R. Headley, trustée, to revise an order requiring 
him to pay over to George H. Warren, mortgagee, certain money, part 
of the proceeds of a sale of the mortgaged property under an order to 
sell the same free from liens and transfer the mortgage lien to the pro- 
ceeds. Affirmed. . 

Martin W. Lane, of Millville, N. J. (Louis H. Miller, of Millville, 
N. J., of counsel), for petitioner. 

Wilson & Carr, of Camden, N. J. (Walter R. Carroll, of Camden, 
N. J., of counsel), for respondent. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On January 11, 1909, when 
Martin was adjudged bankrupt, nearly ail his personal property was 
■covered by the lien of a chattel mortgage in favor of George H. War- 
ren. The mortgage bore the date of April 9, 1908, but was not re- 
corded until April 28th. Nevertheless it was prima facie a valid in- 
cumbrance, and could not be ignored. On January 29, 1909, James R. 

•For other cases see same topie & § numbeb in Dec. & Am. Dlga. 1907 to date. & Rep'r Indexes 
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Headiey was appointed trustée, and on February 20th he petitioned 
the référée to order a sale of the property free and clear of liens. The 
pétition did not attack the mortgage, but was based wholly on the 
trustee's désire to sell the property to the best advantage, and upon 
his belief that a better price wôuld be obtained by transferring the 
mortgage lien to the fund derived f rom the sale. The référée notiiîed 
the creditors that a meeting would be held "to pass upon the foregoing 
pétition," and on March 5th he made the order of sale prayed for. 
But, for some reason that does not f uUy appear, he went much further, 
and made the following order also: 

"It appearing to the court that the cliattel mortgage made and executed by 
the bankrupt on the 9th day of April, A. D. 1908, to one George H. Warren, 
«overiiig stock in the store of bankrupt in the city of Millville, was recorded 
on the 2Sth day of April, A. D. 1908, and that due diligence had not been 
exercised by the mortgagee in the recording of the same as required by the 
statutes of the state of New Jersey, it is, in open meeting of creditors, of 
whieh meeting 10 days' notice has been given to ail creditors, for an order 
to sell the stock of the bankrupt, free and clear of liens, and, no adverse in- 
terest appearing, it Is, on this 5th day of March, A. D. 1909, 

"Ordered that said chattel mortgage be void as against other creditors of 
the bankrupt." 

But the référée had no authority, real or apparent, to make this or- 
der, and his lack of power appears on the face of the proceedings. The 
pétition did not ask for it, the notice to creditors said nothing about 
an attack on the mortgage, and the mortgagee could hâve had no notice 
that such an attack would be made. The orders show that he was nei- 
ther présent nor represented, and it seems clear that the référée acted 
upon a miscohception of his power. 

Thèse matters, however, are not bef ore us on this pétition ; we are 
only concerned with the validity of an order made by Judge Rellstab 
on May 5, 1913, in which, after reciting certain facts, he orders the 
trustée to pay a certain sum of money to Warren : 

"And it appearing from the proofs and papers on file in the cause that the 
trustée aforesaid realized the sum of $2,403.02 by selling and disposing of the 
goods and chattels of the said bankrupt which were subject to the lien and 
opération of the chattel mortgagft of petitioner, and that out of the said sum 
only $1,125.14 has been paid petitioner on this chattel mortgage, leaving the 
sum of $1,277.88 applicable to the payment of his said mortgage, and it fur- 
ther appearing that out of said last-mentioned sum there should be allowed 
the sum of $150 for moneys paid to the receiver and his counsel by previous 
order of the court, and that the sum of $330.55 has been properly paid out 
for administration expenses, leaving the sum of $797.33 applicable to peti- 
tioner's mortgage debt. 

"It is thereupon, on this 5th day of May, 1913, ordered, adjudged, and de- 
creed that James R. Headiey, the trustée, do pay to the said George H. War- 
ren, within 30 days after service upon him of a certified copy of this order, 
the said sum of $797.33." 

The présent proceeding is a pétition to revise the order just quoted, 
and we are therefore confined to matters of law. But we hâve èxam- 
ined the whole record, and are satisfied that the district court has cor- 
rectly disposed of ail the matters that were presented. The questions 
that the trustée attempts to raise now are ail based upon the erroneous 
assumption that the referee's order of March 5, 1909, is valid because 
it has never been f ormally reversed. It is true that no formai order of 
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reversai has been entered, but (even if this were important în a case 
where the lack of power appears on the face of the proceedings), it is 
also true that on December 20, 1909, the référée, upon a subséquent 
hearing, found the mortgage to be valid. Indeed the order of March 
5th has been disregarded by ail parties, and is only relied upon now 
because no other ground of objection in matter of law is even plausible. 

But we do not wish to be led into a discussion of the facts, and we 
shall not go into détails of the numerous proceedings shown by this 
record. As we hâve said, the trustée has no case, unless he can claim 
the protection of the invalid order of March 5, 1909. It is enough for 
us to say that the order of May 5, 1913, has not been shown to be er- 
roneous in any matter of law, and disputed questions of fact are not 
before us. Thèse questions must hâve been disposed of by the district 
court, before the order of May 5th could hâve been made, 

The order is affirmed. 



THE BAINBRIDGB. 

(Circuit Court of Appeals, Ninth Circuit. Jannary 5, 1914. Rehearlng Denled 

March 10, 1914.) 

No. 2,196. 

Maeitime Liens (§ 65*) — Bquipment or Vessel — Washington Statute. 

Under Rem. & Bal. Code Wash. § 1182, whlch makes ail vessels llable 
for ail work done or materials furnlshed for their construction, repalr, or 
equipinent at the request o£ their owners, where one furnished prior to 
Juue 23, 1910, a valuable englue for the equipment of a motor boat on re- 
quest of the owner, but slight évidence should be requlred to establish the 
fact that it was furnished on the crédit of the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. § 103 ; Dec. 
Dlg. § 65.* 

Maritime liens for supplies and services, presumption as to crédit to ves- 
sel, see note to The George Dumois, 15 C. C. A. 679.] 

In Admiralty. Suit by T. J. King and A. Winge, copartners doing 
business as King & Winge, against the gas boat Bainbridge (the Inland 
Navigation Company, claimant), for repairs prior to June 23, 1910, in 
which the Astoria Iron Works interveiied. Frora a decree denying it 
a lien, intervener appeals. Reversed. 

C. C. Dalton and Herbert W. Meyers, both of Seattle, Wash., for 
appellant. 

Ira Bronson and J. S. Robinson, both of Seattle, Wash., for appel- 
lee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant was an intervener în a 
suit in which the firm of King & Winge had hbeled the gas boat Bain- 
bridge for balance due for work done and material furnished in re- 
pairing the vessel at her home port in Seattle, Wash. The court be- 
low held that the libelant had a lien on the vessel for the balance due, 
basing that conclusion upon the owner's remark to the libelant : 

"You need not be afraid about the money. The boat is good for the work." 
*For other cases see same toplc & S mumbbb ia Dec. & Âm. Bigs. 1907 to date, & Rep'r Indexe» 
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The intervener, at the requèst of the owners, furnished gas engines 
and other fixtures, which were installed in the boat, of the reasonable 
value of $3,550, and other material and labor; of the value of $189, 
on which $1,000 was paid, leaving a balance due of $2,739. The court 
below found that no agreement had been made between the intervener 
and the owners under the terms of which the engines, fixtures, and 
labor were to be fvirnished or performed upon the faith and crédit of 
the vessel, and held that under the rule established by this court in 
Alaska & P. S. S. Co. v. C. W. Chamberlain & Co., 116 Fed. 600, 
54 C. C. A. 56, the appellant was not entitled to a lien. A decree was 
entered dismissing the intervening libel, and from that decree the prés- 
ent appeal is taken. 

In the case so ref erred to, and relied upon by the court below, a lien 
was claimed for supplies furnished a vessel at her home port at the 
instance of her charterer. There was no évidence even tending to 
show that the supplies were furnished on the faith and crédit of the 
vessel. The évidence, so far as it went, was to the contrary. The bills 
which were made out and presented for the supplies were made against 
the charterer, and the failure of the libelant to produce its books on 
the trial was taken as indicating that the supplies had not been charged 
against the vessel. In the présent case the facts are materially différ- 
ent. The intervening libel is brought to enforce a lien for machinery 
and repairs which went into the vessel and enhanced her value. The 
only testimony on the subject of the understanding between the par- 
ties is that of the président of the appellant, who testified as f oUows : 

"Q. State whether or not, in the furnishing of the material that you hâve 
testified, and the work performed on the vessel in placing the engiue equip- 
ment in the vessel, whether or not you depended upon the crédit of the ves- 
sel for payment? A. Any time we furnished anything for any vessel, we al- 
ways hold the vessel ; that is, we bill to the vessel, and hold the vessel for 
the repairs. Q. Well, at the time that you agreed to furnish the machinery 
and perform thèse services as you testified to, did you hâve any understand- 
ing of any klnd with the Sound Motor Company as to holding the vessel for 
the payment of the amount in case It was not paid? A. No; I did not hâve 
any understanding to hold the vessel ; it was not mentloned. I did not men- 
tion it ; but it was understood that we were to hold the engine until the final 
payment was made, but there was nothing said about holding the vessel, as I 
remember." 

We think there is enough in this testimony and the circumstances 
to show that the work was done, and the material was furnished, upon 
the faith and crédit of the vessel. There was an understanding that 
the appellant was to hold the engine until the final payment was made. 
The engine, representing almost the entire outlay of the appellant, hav- 
ing gone into the vessel, there was no way by which the appellant could 
hold the engine, otherwise than by holding the vessel. The owner 
must bave understood that the vessel was hable for the material and 
machinery so furnished, for at the time, while this work was being 
done, King & Winge, who were making other repairs, were told by 
the owner : 

"The boat is good for the work." 
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The statute of Washington (section 1182) makes ail vessels, theîr 
tackle, apparel, and furniture, liable for work done or material fur- 
nished in that state for construction, repair, or équipaient at the re- 
quest of their owners, or persons having charge of their construction, 
altération, repair, or equipment. In view of the terms of the lien lavv, 
and the fact that in the présent case the appellant furnished vakiable 
machinery, which became part and parcel of the vessel, slight évi- 
dence should be required to estabhsh the fact that the work was done 
and the material furnished on the faith and crédit of the vessel, es- 
pecially where, as hère, there is entire absence of évidence to indicate 
a contrary intention. 

The decree is reversed, and the cause remanded for further pro- 
ceedings. 



HASKELL GOLF BALL CO. v. SPORTING GOODS SALES 00. 

(District Court, D. Massacliusetts. January 13, 1914.) 

No. 3G6. 

Patents (§ 328*) — Validitt — Infeingement — Golf Bali,. 

Tlie Work and Haskell patent No. 622,834 for a golf bail, comprlslng a 
core composed wholly or in part of rubber tliread wound under hlgli ten- 
sion and a gutta-percha inclosing shell, was not anticipated, and discloses 
patentable invention; also held infringed. 

In Equity. Suit by the Haskell Golf Bail Company against the 
Sporting Goods Sales Company. On final hearing. Decree for com- 
plainant. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., and Charles 
Neave, of New York City, for complainant. 

Redding & Greeley, of New York City, and Charles F. Perkins, of 
Boston, Mass., for défendant. 

DODGE, Circuit Judge. The plaintiff charges the défendant with 
infringing United States patent No. 622,834, issued April 11, 1899, to 
Work and Haskell, for an improvement in balls ; which patent has be- 
longed to the plaintiff since 1901. 

The patentées begin their spécification by stating that their improved 
bail is for use more especially in the game of golf, though it may be 
used in other games where a bail of similar qualities is desired. No 
other game requiring a bail of similar qualities has been referred to, 
the claims of the patent speak only of "a golf bail," and there is no sug- 
gestion that the alleged infringing bail is anything but a golf bail. 'No 
occasion arises, therefore, for considering the patent in any other as- 
pect. 

•For other cases ses same topic & 5 nd.\ieek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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The daims are as follows. The défendant is charged with infring- 
ing both. 

"1. A golf bail, comprising a core composed whoUy or in part of rubber 
thread wound under high tension, and a gutta-pereha inclosing shell for the 
core, of such thickness as to give It tbe required rlgidity, substantially as de- 
scrlbed. 

"2. A golf bail, comprising a central core section of relatively nonelastic ma- 
terial, rubber thread wound thereon under tension, and an inclosing shell of 
gutta-percha, of such thickness as to give it the required rigidity, substantially 
as described." 

1. The défendant, a corporation organized in May, 1912, has sold 
golf balls in Massachusetts of a kind knovvn as "Zodiac" golf balls. 
Some of them hâve been produced, and as to their actual material 
and construction there is no question requiring discussion. They hâve 
a central core section, and I see no reason to doubt that this is of 
"relatively nonelastic material." Whether it is or not, the core is 
composed of rubber thread wound upon it, not only "under tension" 
but, as I find, "under high tension." I must regard the defendant's 
core as the core of the patent, particularlv in view of Haskell Golf 
Bail Co. v. Perf ect Golf Bail Co. (C. C.) 143'Fed. 128, the only reported 
décision in this country involving this patent. 

In the defendant's golf bail the above core is inclosed in a shell or 
covering. Whether or not this ought to be regarded as differing ma- 
terially from the "shell" of the patent is in dispute, and is the only 
question which need be considered upon the issue of infringement, if 
the patent be valid. 

The shell of the patent, according to the claims, is to be of gutta- 
percha, which term is to include, as the spécification expressly states, 
any of the substitutes of gutta-percha such as balata gum. 

Besides being made of this material, the shell is to be, relatively to 
the core inclosed, "of such thickness as to give it the required rigidity." 

The required rigidity is that described in the spécification. It is to 
be a rigidity sufficient to oflfer comparative résistance to the lighter, 
but insufïicient to prevent yielding under the more violent of the vari- 
ous impacts, greatly difïering in force, adaptation to receive which is 
required in the golf bail by the nature of the game. The shell of the 
patent is to be "comparatively unyielding" as regards the elastic core 
it incloses. 

The defendant's material is a composition containing 82 per cent, 
of balata gum and 18 per cent, of para rubber. I find no reason to 
doubt, on the évidence, that this is a "substitute" of gutta-percha, with- 
in the meaning of the patent. 

The rigidity of the defendant's shell is claimed to difïer widely 
from the "required rigidity" of the patent. It appears that, in golf 
balls made under license from the plaintiflf, the thickness of the in- 
closing shell has been not less than one-sixteenth of an inch, and that 
this has been considered by the makers the least thickness consistent 
with durability. It appears that in the defendant's alleged infringing 
golf balls the thickness of the inclosing shell is somewhat less. It is 
claimed to be, in them, only one thirty-second of an inch. It is also 
210 F.— 40 
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claimed that the sole object of the defendant's inclosing shell is to 
protect the core from injury, and that it does not effect any diminu- 
tion of that elasticity which the core supplies to the bail because rub- 
ber wound. The évidence bearing upon thèse claims, in connection 
with an examination of the defendant's shell as produced in court, 
leaves me unable to regard it as serving only to cover and protect the 
core, and unable also to believe that there is any substantial différ- 
ence between it and the shell of the patent, either in the nature or com- 
position of the two, or in the effect they produce as component parts 
of a golf bail. 

The shell of the patent is to be a covering "possessing the attributes, 
comparatively speaking, of inelasticity, toughness, hardness, and light- 
ness." The patent elsewhere refers to it, as has been said, as "com- 
paratively unyielding." In thèse respects it must difïer from such 
elastic, soft, flexible, oryielding coverings as might serve the mère 
purpose of protecting the core. Because it is so to differ from any 
such covering, it is properly described as a "shell." The defendant's 
shell possesses the same attributes, and must necessarily possess them, 
because thev are inhérent in the material of which it is made. It is 
distinguishable in the same respects from a mère protecting skin or cov- 
ering. It is as properly to be called a "shell" as the shell described 
in the patent, and for the same reasons. Whether or not it has the 
effect of muffling or diminishing the elasticity of the rubber-vvound 
core within it, so as to secure the results which are to be secured, ac- 
cording to the patent, by the "required rigidity" of the shell there- 
in described, is a question upon which the évidence is in conflict. My 
conclusion is that if the shell of the patent has the muffling effect re- 
ferred to, the defendant's shell has it also, that the only différence be- 
tween them in this respect is at most one of degree only, and that 
there is no différence in degree such as to be material for the pur- 
poses of this case. I must therefore hold the defendant's golf bail 
to be an inf ringement ; the validity of the patent being assumed. 

2. Against the validity of the patent the contentions are made that 
the invention described lacks patentability, and that it was anticipated. 
The only reported décision in this country upon the patent has al- 
ready been cited. In it the question of infringement is the only one 
determined. Haskell, etc., Co. v. Perfect, etc., Co., 143 Fed. 128, de- 
cided in the New York Southern District in 1906. 

On the question of patentability, besides the presumption arising 
from the granting of the patent, there are, in favor of its validity, 
the following facts which appear from the évidence. By the end of 
1902, three years after golf balls made under the patent had first en- 
tered the market, they had practically superseded the solid gutta-percha 
bail, generally used in the game in 1899 and previously, and had be- 
come the only golf balls in gênerai use. Golf balls made under the 
patent hâve been sold in very large numbers since 1899; the number 
sold increasing rapidly from year to year. Three alleged infringers 
hâve, since 1899, submitted to decrees against them, against one there 
has been a decree by default, still another obtained discontinuance 
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of the suit against him by ceasing to manufacture the golf balls com- 
plained of ; and the défendant in the case above cited did not, as has 
been stated, question the validity of the patent, so that it may fairly 
be said that acquiescence in the validity of the patent has become gên- 
erai. 

Balls composed of rubber thread or strips, wound under tension, 
either with or without a central core, and either with or without cov- 
ers of some kind, were old and well known in 1899. This appears 
without dispute, but it also appears that ail such balls were intended for 
use and used in other games, none of them in the game of golf. At 
that time the solid gutta-percha bail may be said to hâve been the 
only golf bail known in the market. 

Balls having covers composed wholly or principally of gutta-percha 
were also old and well known in 1899. This also appears without dis- 
pute. But none of the balls of this description to which the évidence 
refers appear to hâve been either used or intended for use in the game 
of golf. They were, generally speaking, handballs, baseballs, or polo- 
balls, and there is nothing to show that in any of them a gutta-percha 
covering was used which had or was expected to hâve those attributes, 
relatively to any of the varions cores which they were used to inclose, 
called for, as has above appeared, by the patent in suit. 

The défendant says that the patent does no more than combine an 
old and well-known bail with an old and well-known cover for a bail, 
and that its combination of thèse two old and well-known éléments 
produces no new mode of opération and is unpatentable. This is well 
founded if it be true, as the défendant contends, that nothing more is 
in fact accomplished by the patented combination than to produce a 
"livelier" or more résilient (though less durable) bail than any golf 
bail before known. The défendant contends, with regard to the pat- 
ented golf bail as with regard to its own, that their relative resiliency 
is practically the same on ail strokes of the game. Whether this is 
true or not is a question of fact upon which the évidence is conflicting, 
and both sides hâve relied upon eKperiments, some made by dropping 
balls from equal heights in the présence of the court, and some made 
out of court by witnesses who hâve described the experiments and 
their results. Experts in the manufacture of golf balls and accom- 
plished players of the game hâve testified on both sides. 

In view of ail the évidence, I hâve been unable to accept the defend- 
ant's contention, and think the plaintiff has fairly proved that its pat- 
ented golf bail does differ from any predecessor in that by a stroke 
moderated with adéquate skill the entire structure can be propelled 
without distorting it enough to evoke any of the elasticity which résides 
in the rubber-wound core; while the benefit of that elasticity re- 
mains nevertheless available when desired, under a stroke of force suffi- 
cient to overcome the relative rigidity of the shell. Of the experiments 
testified to, those in which the distortion or déformation of the shell 
under strokes of varying force has been compared, by blackening 
the face of the driver used and observing the extent to which the shell 
was marked by the stroke, hâve seemed to me the most convincing. 
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Their results strongly support the above conclusion. If the f acts are 
as I hâve above found, there is a class of strokes whereby the pat- 
entée! golf bail can be made to behave as if it had not that elasticity 
which it is capable of displaying under heavier strokes, and which, 
when 80 displayed, is greater (as is not disputed) than that of any pre- 
vious golf bail. This, npon the évidence, I must regard as a distinct 
advantage in a golf bail, and one not possessed by any previous bail. 
The patentées' core and shell in combination, therefore, produce a new 
mode of opération ; nor has this been done merely by inclosing a rub- 
ber-wound bail in any gutta-percha cover — the cover must be a "shell" 
and hâve those qualities relatively to what it incloses which the patent 
describes. I am consequently unable to hold the patent void as dis- 
closing no patentable invention. 

The patentées took out a British patent for their alleged invention, 
being No. 17,554, issued to them, as amended, January 29, 1903. The 
plaintifï brought a suit for infringement of this patent, which was 
decided against him in the Chancery Division. The décision was af- 
firmed by the Court of Appeals, and afterward before the House of 
Lords. The British patent was put in évidence by the défendant in this 
case. The proceedings in the suit upon it are before this court only 
so far as they appear in the published reports. Haskell, etc., Co. v. 
Hutchison, 22 Rep. Pat. Cases, 478; Id., 23 Rep. Pat. Cases, 301; 
Id., 25 Rep. Pat. Cases, 194. In the defendant's answer it is alleged 
that the subject-matter of the British patent was substantially identical 
with the claims of the patent hère sued on, and that ail said claims 
were held invalid for lack of patentable novelty. 

It appears from the reports above cited that in the Chancery Di- 
vision Mr. Justice Buckley found against the plaintifï on the issue of 
novelty, holding that the construction of the patent had been anticipat- 
ed, that in the Court of Appeals one of the judges took the same view, 
the other two holding also that the patent disclosed no patentable nov- 
elty, and that in the House of Lords three of the judgments concur- 
red in holding that there was no novelty and no patentable subject- 
matter, the fourth holding that the cover of the patented bail was old, 
the interior also old, and that the combination of the two had been an- 
ticipated. 

The défendant in this case relies considerably upon thèse décisions. 
The plaintiff contends that they are not properly before the court, and 
has not dealt with them in its brief. Not enough is found in the re- 
ports regarding the évidence before the English courts to disclose its 
exact nature and scope, but it does appear, in ail the judgments hold- 
ing the patent invalid, that the évidence was thought not to sustain 
the daim that the patented bail possessed the contradictory qualities 
claimed for it by the plaintifï — in other words, that by the combina- 
tion of the patent no new mode of opération was produced. As has 
been stated, the évidence before me has led me to the opposite con- 
clusion. I hâve been unable to find in the reports of the English case 
relied on anything to prevent that conclusion. The record in the case 
before me does not afford the means for an accurate compaiison of the 
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issues and proof which were before the English courts and those hère 
presented. But an examination of the British patent, hère in évidence, 
shows it to be by no means identical with the patent hère in suit. It 
has four claims, ail for "a bail," etc., instead of "a golf bail," although 
the improved bail of the patent is said in the spécifications to be for 
use more especially in the game of golf. The two claims most nearly 
like those of the patent in suit omit the words referring to the shell 
"of such thickness as to give it the required rigidity," nor are those 
words found in any of the claims. The two other claims provide as to 
the shell only that it is to be "of relatively hard, inelastic material," not 
thcit it is to be of gutta-percha ; in this respect resembling claims in- 
cluded by the patentées in their application for the .patent sued on, but 
stricken out and disallowed by the United States Patent Office, as ap- 
pears from the file wrapper. 

3. Coming to the contention that the patent in suit was anticipated, 
the alleged anticipations principally relied on are balls said to bave 
been made under United States patent to Castle, No. 281,238, July 
17, 1883, for a "baseball." By the terms of Castle's patent, the mate- 
rial of which his bail was to be made was "not a matter of the slightest 
importance" ; the invention which he claims lay in a seamless gutta- 
percha cover, to be deposited on the bail by dipping it in a liquid solu- 
tion. There is évidence that Castle made polo balls at his factory in 
Bridgeport, Conn., between 1883 and 1887, the gutta-percha covers 
whereof contained balls composed of rubber-wound centers with an in- 
closing outer layer of woolen yarn. There is also évidence that Warner 
Bros., of Bridgeport, made rubber-wound baseballs, or rubber-wound 
balls for boys' use, which they had covered with gutta-percha at his 
factory ; also that balls of the above kinds were sold and used to some 
extent. In 1891 Warner Bros, sold their business, after which date 
no manufacture or sale of any of the above balls appears. None of 
them hâve been produced, and the évidence about them, given after a 
lapse of 20 years, lacks the support of such "concrète, visible, cotem- 
poraneous proofs which speak for themselves" as are held necessary 
in this circuit to establish the défense of anticipation under Uke cir- 
cumstances. Emerson, etc., Co. v. Simpson, 202 Fed. 747, 121 C. C. 
A. 113; De Laski, etc., Co. v. Fisk, etc., Co., 203 Fed. 986, 122 C. C, 
A. 286. And even if it be conceded that the rubber-wound centers of 
the balls referred to were substantially identical in character with 
the rubber-wound center of the patent in suit, the évidence regarding 
them fails to show that their gutta-percha covers had the qualities re- 
quired by the patent in suit in its inclosing shell, "of such thickness as 
to give it the required rigidity." It is obvious that at the time they are 
said to bave been made and sold there could hâve been no idea of 
using or adapting thèse balls for use in the game of golf. Castle's 
patent, it may be added, can hardly be said to contemplate anything 
which could properly be described as a "shell." The covering which it 
does describe is the kind of covering to be obtained by dipping the 
bail into a liquid solution, and it recommends that the gutta-percha be 
allowed to sink into the "interstices" of the bail or core dipped. The 
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shell of the patent in suit is preferably to be obtained by inclosing the 
core in sheets of gutta-percha, softened only to "a certain degree of 
plasticity," and then molding the whole to the exact desired shape. 

The défendant bas shown that a golf bail consisting of a solid rub- 
ber center inclosed in a gutta-percha cover or jacket, was devised by 
Mr. Sweeney and Dr. Schuyler in 1896 or 1897. Such golf balls, made 
by or for them, were used experimentally at Albany and at Poland, Me., 
in 1897 or 1898, and were found to travel farther than solid gutta-per- 
cha balls, when driven. Spécimens consisting of centers and of frag- 
ments of the inclosing covers were produced. Only one was ever sold, 
and the manufacture was soon abandoned. They do not seem to me to 
hâve been enough like the golf bail of the patent to constitute an an- 
ticipation, in any event ; and the évidence about them establishes only 
an abandoned experiment. 

I must hold the patent valid, not anticipated, and infringed by the 
défendant. A decree may be entered accordingly. 



OUTLOOK ENVELOPB 00. v. SHEKMAN ENYELOPB CD. 

(District Court, D. Massachusetts. January 19, 1914.) 

No. 295. 

Patents (§ 328*) — Invention — Bnvelope. 

The Callahan patent No. 701,839 for an envelope havlng a display open- 
ing in its face with a transparent covering in combination, with a com- 
munication sheet therein so folded as to show the name and address of 
the sendee through the display opeuing, held void for lack of invention 
In View of the state of the art. 

In Equity. Suit by the Outlook Envelope Company against the 
Sherman Envelope Company. On final hearing. Decree for défend- 
ant. 

Louis W. Southgate, of Worcester, Mass., for complainant. 
Coale & Hayes, of Boston, Mass., for défendant. 

DODGE, Circuit Judge. This is a suit for infringement of United 
States patent No. 701,839, June 10, 1902, to Americus F. Callahan, 
for an improvement in envelopes. There is only one claim; the only 
disputed issue is as to its patentability. The claim is as follows : 

"In combination with an envelope haying a comparatively opaque face and 
a display-opening therein having transparent covering, of a folded communica- 
tion sheet therein, sald sheet being so folded with regard to the position of 
the sendee's name and address upon the saine side of the sheet with the com- 
munication, that only said name and address appear through the display- 
opening whereby the sendee's name and address as a part of the communica- 
tion serves also as the envelope address." 

"Open slot" envelopes, i. e., envelopes having an uncovered display- 
opening in a comparatively opaque face, were used before the date of 
this patent in combination with communication sheets so folded, with 

•For other cases see sarae topic & § mumbeb iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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regard to the sendee's name and address upon the same side of the 
sheet with the communication, that only said name and address ap- 
peared through the display-opening. In them, when so used, the 
sendee's name and address as a part of the communication served also 
as the envelope's address. Such a combination is not covered by any 
patent, so far as appears. The défendant has made open-slot en- 
velopes capable of such use since 1899, and has used them itself since 
that date in combination with correspondence sheets as above de- 
scribed. In 1900 and 1901 it sold such envelopes to customers in not 
inconsiderable quantities. Such envelopes had been made by others 
before the défendant began to make them in 1899. 

The patentée was not the first to contrive a slotted envelope with a 
transparent cover for the slot. United States patent to J. S. Brown, 
No. 36,393, September 9, 1862, describes such an envelope and such 
a cover for its slot. This patent, however, although under it the trans- 
parently covered opening may be wherever convenient within the face 
of the envelope, or may be coextensive with the face of the envelope, 
says nothing about so locating the opening as to correspond with the 
location, on a folded communication sheet to be inclosed, of the 
sendee's name and address. Thèse were to be on a "card of address," 
to be placed in the envelope along with the inclosure to be transmitted, 
in such manner as to show them through the transparent cover of the 
opening; and, of course, the patent in no way contemplâtes making 
the address on a communication sheet serve also to address the en- 
velope. This patent has, of course, long since expired, and little or 
no use appears to hâve been made of the patented device. 

Envelopes to contain merchandise of varions kinds with transpar- 
ently covered slots, through which the contents could be examined 
without opening the envelope, were also patented in the United States 
by Kinner (No. 101,275, March 29, 1870) and in England by Ziegen- 
speck. No. 23,927 (1896), and Boldt, No. 29,956 (1897). 

A British patent to Janett & Scholz, No. 4562 (1900) is for an en- 
velope having one side made of transparent material so that the in- 
scription on the letter inserted therein is legible from the outside. 

Ail that has been accomplished by the patent in suit is to pro- 
vide a transparent cover for the open-slot envelope when used in 
combination with a communication sheet addressed and folded as 
above. By this addition of a transparent cover certain obvious dis- 
advantages of the open-slot are avoided. Without it, matter other 
than the address, if upon the same side of the same fold of the com- 
munication sheet, might be read through the open slot. The entire 
communication sheet might even be removed and replaced through the 
slot without leaving indications upon the envelope that this had been 
donc. The open slot is liable to catch and tear the envelope. The use 
of envelopes having the slot transparently covered has, since the plain- 
tiff began their manufacture, become far more gênerai than the use of 
"open-slot" envelopes without the cover, in combination, as above, 
with a communication sheet such as described. Since the plaintiflF ac- 
quired the patent in suit in 1903, it has had great commercial success 
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in making and selling envelopes of the kind described, which success . 
is, without doubt, largely due to their superiority in the above respects 
to the open-slot envelope. 

But notwithstanding the presumption from the grant of the patent, 
and notwithstanding the fact that the plaintiff's envelopes hâve the 
commercial merit referred to, I am unable to believe that the pat- 
entee's addition of the transparent cover to the open slot formerly used 
amounted to invention, in view of the state of the art at the time. 
Everything else in his combination was old, and the transparent cover 
which he added was old except in its relation to the communication 
sheet folded so as to show the address through the slot without a 
cover, which was one of the old éléments of the combination. To ar- 
range an envelope of the kind described in the Brown patent in such a 
way that the position of its transparently covered slot should corre- 
spond with the position of the name and address on a communication 
sheet within, so addressed and folded as to show them where the slot 
would display them if uncovered, was not to make the old éléments 
combined produce any new mode of opération. The patentée could 
claim no invention so far as his communication sheet is concerned, nor 
any with regard to the function of at once protecting it and displaying 
the desired part of it which his envelope performs. 

The case does not seem to me one in which the patentée can fairly 
be said to hâve taken, in securing a long-sought resuit, such a "final 
step" as has been held to constitute invention. If he can properly be 
said to hâve made any new use of the transparent covering for the 
slot, it would be too nearly analogous to the use made of such a cover- 
ing in the former devices. The proper position, within the face of the 
envelope, for the slot had been already selected, and adopting the same 
position for the covered slot seems to me to hâve required nothing 
more than mechanical skill. 

It may be added that the évidence by no means proves the commer- 
cial success of the plaintiff's envelopes to hâve been secured entirely 
by inhérent superiority to ail former devices. To it the plaintiff's 
commercial skill in pushing their sale and in educating the public to 
their use appear to hâve largely contributed. 

A decree may be entered dismissing the bill, with costs. 



CHICAGO & N. W. KY. CO. v. SMITH et al. 

SMITH V. CHICAGO & N. W. RY. CO. et al. 

(District Court, D. South Dakota, S. D. January 20, 1914.) 

Nos. 519, 554. 

1. Cabrikrs (§ 12*) — State Régulation of Rates — Reasonableness dp 
Kates. 

ïhe value of the property of the Chicago & Northwestern Railway 
Company in South Dakota devoted to the Intrastate passenger traffic 
aud the gross earniiigs, and expeuses and charges properly assignable 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Index: s 
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to such traffic, determined, based on reports of the business for one year, 
and on the basis of the amount of business done in such year a passenger 
rate of 2% cents per mile fixed by order of the State Board of Railroad 
Commissloners, Ueld not confiscatory, but the subséquent act of February 
2, 1909 (Acts S. D. 1909, c. 6), fixing such rate at 2 cents per mile, held 
confiscatory and unconstitutional. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

2. Cabeiees (§ 12*) — State Régulation of Rates — Reasonablenbss of 
Rates. 

Where it appears from the évidence that the net earnings of a rail- 
road Company from Intrastate business under a rate fixed by state au- 
thority will approximate a sum that would glve a falr retum on the 
value of the property devoted to the service, and the évidence consists 
largely of opinions as to values upon which the witnesses dift'er con- 
slderably, a fédéral court is not justifled in declarlng such rate confisca- 
tory. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

In Equity. Suit by the Chicago & Northwestern Railway Company 
against Daniel H, Smith, WilHam G. Smith, and George Rice; and 
supplemental bill by Harold C. Smith against the Chicago & North- 
western Railway Company, F. C. Robinson, W. G. Smith, and George 
Rice, constituting the Board of Railroad Commissioners of the State 
of South Dakota, Samuel W. Clark, Attorney General of the said 
State, and Olaf Eidem, William H. Warren, O. S. Hagen, Harlan J. 
Bushfield, Royal C. Johnson, Len W. Martin, M. J. Russell, Mark W. 
Sheafe, Jr., C. A. Mead, William J. Jacobs, William S. Issenhuth, 
L. T. Van Slyke, J. H. Bottum, D. J. Keefe, E. H. Wilson, E. L. Grua, 
Iv. h. Fleeger, A. B. Carlson, Charles Stickney, Peter Oison, Joseph 
Janousek, P. J. Donohue, S. E. Wilson, A. T. Feay, John P. Milek, 
John Heffron, John W. Raish, and Chauncey L. Wood, State's Attor- 
neys. On final hearing. Decree for défendants on original bill, and for 
complainant on supplemental bill. 

A. K. Gardner, of Huron, S. D., and C. C. Wright, of Chicago, 111. 
(E. M. Hyzer, of Chicago, 111., of counsel), for complainants and for 
Chicago & N. W. Ry. Co. 

R. C. Johnson, Atty. Gen., and P. W. Dougherty, Asst. Atty. Gen., 
for défendants. 

WILLARD, District Judge. The first of thèse cases relates to the 
21/2-cent passenger rate over the lines of the Chicago & Northwestern 
Railway Company in South Dakota, and the second one to the 2-cent 
passenger rate over the same lines. 

On September 20, 1907, the Board of Railroad Commissioners of 
South Dakota promulgated an order declaring that the maximum pas- 
senger rate over certain lines in the state, including the lines of the 
Chicago & Northwestern Company, should be 21/2 cents per mile be- 
tween points within the state. This order went into force on October 
15, 1907. 



*For other cases see same topic & § numeeb iu Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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On or about October 3, 1907, separate bills in equity were filed 
against the board praying for injunctions against the putting into effect 
o£ said order of September 20, 1907, as confiscatory and as denying 
the equal protection of the law, by the Chicago & Northwestern Rail- 
way Company, the Chicago, Milwaukee & St. Paul Raiiway Company, 
the Pierre & Fort Pierre Bridge Raiiway Company, the Pierre, Rapid 
City & Northwestern Raiiway Company, the Chicago, St. Paul, Minne- 
apoHs & Omaha Railroad Company, the Chicago, Rock Island & Pa- 
cific Raiiway Company, the Chicago, Burlington & Quincy Railroad 
Company, and the Minneapolis & St. Louis Railroad Company. 

Restraining orders were entered, and on or about January 13, 1908, 
temporary injunctions were issued in said causes, prohibiting the board 
from putting said order of September 20, 1907, into efïect. 

In the Chicago, Milwaukee & St. Paul Raiiway case the présent spé- 
cial master was appointed as such on October 8, 1908. Arrangements 
were made in the other causes to suspend further proceedings until the 
détermination of said cause. The taking of testimony in that case be- 
gan on December 8, 1908, and was four days thereafter, at the request 
of the Assistant Attorney General, adjourned to enable the officiais of 
said raiiway company to furnish detailed information as to the orig- 
inal cost of construction of the company's Unes in South Dakota. Be- 
fore the master had been advised that such information had been fur- 
nished, the Législature of South Dakota on February 2, 1909, enacted 
chapter 6, which was approved February 2, 1909. That act fixed the 
maximum rate for passengers at 2 cents per mile, and was applicable 
to the Chicago & Northwestern Raiiway Company. 

On February 3, 1909, a bill in equity was filed in this court by Har- 
old C. Smith against the Chicago & Northwestern Raiiway Company, 
the several members of the board, and sundry state's attorneys, seek- 
ing to prevent the enforcement, because confiscatory and as denying 
the equal protection of the law of the said chapter 6. 

On August 16, 1909, John H. Gates, Esq., of Sioux Falls, was ap- 
pointed spécial master in chancery in said causes with power and di- 
rection "to take the testimony therein and from such testimony to find 
the facts proven by said testimony, and to report said facts to this 
court." The taking of testimony began on December 29, 1909, was 
concluded on July 20j 1910, and the master filed his report September 
23, 1911, returning therewith the évidence taken before him. Noth- 
ing more was done with the case until after the décision of the Minne- 
sota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511, on 
Juné 13, 1913. 

The way in which this case now cornes before the court and the pré- 
cise questions at this time to be decided should first be made clear. Ex- 
ceptions to the master's report were filed by both sides. Equity Rule 
66 (33 Sup. Ct. xxxviii) provides : 

"The master, as soon as hls report la rfiady, shall return tbe same into 
the clerk's office and the day of the return shall be entered by the clerk In 
the equity docket. The parties shall hâve twenty days from the time of the 
flling of the report to file exceptions thereto, and if no exceptions are within 
that i>eriod filed by either party, the report shall stand confirmed. If ex- 
ceptions are filed, they shall stand for hearing before the court, if then in 
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session, or, If not, at the next sitting held thereafter, by adjournment or 
otherwise." 

Former rule 83, which was in force when the report was filed, con- 
tained the same provision. Proceeding apparently under this rule, 
counsel for the state on July 17, 1913, moved : 

"That a day of hearing be appointed for the argument of the exceptions 
to the master's report filed in the above-entitled causes, and that the report 
of the master in ail things be coniirmed." 

On July 18, 1913, the court set the said motion for hearing, on Au- 
gust 19, 1913. By agreement made on August 1, 1913, the hearing 
was continued to September 25, 1913. On September 8, 1913, counsel 
for the State made a motion to dissolve the temporary injunction, and 
the same was set down for hearing on September 25th. On Septem- 
ber 13, 1913, the same counsel made a motion that the bills be dis- 
missed on the merits, "on the ground and for the reason that the com- 
plainants in said original and supplemental bills had wholly failed to 
prove such a state of facts as would entitle them or either of them to 
the relief demanded in said bills, and for the further reason that there 
is an entire failure of proof on the part of the complainants to sustain 
the allégations contained in the original bills and in the supplemental 
bill." By order of September 15th this motion was set down for hear- 
ing on September 25, 1913. On that day the case came on for hearing, 
was argued orally, and subsequently briefs we're filed by both parties. 

It is apparent that the motion to dissolve the temporary injunction 
is improper at this time, or, in any event, superfluous. The case is now 
for final hearing. The resuit of this hearing will be either a dismissal 
of the bills^ in which case the injunction necessarily falls ; or the grant- 
ing of some relief to the plaintifïs, in which case the injunction neces- 
sarily stands. 

The other motion, namely, to dismiss the bills, may hâve been made 
on the theory that after the master's report had been confirmed it was 
still necessary for the state to move for a décision in its favor. That, 
however, is a mistaken theory, for after such a final hearing the court 
will proceed to a decree for one party or the other, and no motion to 
that effect is necessary. However, part one of the state's brief is, with 
the exception of Hillman's testimony as to the gross earnings theory, 
taken up entirely with a discussion of the plaintifïs' évidence. It may 
be therefore that the motion is made on the theory that the court will 
now examine the plaintifïs' évidence to see if it made eut a case, and 
if it did not will dismiss the bills without considering whether the tes- 
timony of the défendants has aided the plaintifïs. It is apparent that 
such a motion made on that theory now cornes too late. "The master 
decided the case on ail of the évidence, and has reported what the facts 
are. It is upon thèse facts, and others which may appear from ail of 
the évidence, that the court will décide the case. It will not now stop 
to inquire whether or not the plaintiffs hâve made eut a prima facie 
case. The only question therefore before the court is whether or not, 
upon the master's report and ail of the évidence in the case, the decree 
should be for the plaintifïs or for the défendants. 
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[1] The master reported the value of the company's property de- 
v'Oted to the passenger traffic, the revenue from the passenger traffic, 
and the expansés of that traffic. After determining in this way the net 
income from that source, he reported the returns which the company 
would receive upon its investment in the passenger business at the dif- 
férent rates of 3 cents, 21/^ cents, and 2 cents per mile. Ail of thèse 
findings were based upon the business of the company for the year end- 
ing June 30, 1908. 

Value of the Company's Property. in South Dakota. 

The évidence of the company showed this value as of June 30, 1908, 
based upon the cost of reproduction of the railroad, to be $28,495,617. 
It allowed nothing for dépréciation, claiming that maintenance offset 
dépréciation. 

The évidence of the state showed the valuation at that time, upon the 
basis of cost of reproduction new, to be $26,311,400. Witness for the 
state then stated the amount of dépréciation, and fixed the value of the 
property in its then condition at $22,608,115. The master, with slight 
modifications, accepted the state's valuation, and fixed the value of the 
property in its then (June 30, 1908) condition at $22,598,602. 

Although the master in this case made his report after the master's 
report and the Circuit Court opinion in the Minnesota Rate Cases had 
been filed, but bef ore the décision of the Suprême Court therein, he did 
not fall into one errer which that décision pointed out. The company 
in this case claimed an allowance for adaptation and solidification of 
roadbed. It added therefore to its estimate of the cost of reproduction 
of the roadbed on the ground of adaptation and solidification, about 2 
cents per cubic yard as the price for doing that work, which would be 
about 7 per cent, of the total estimate of that cost on the lineswest 
of the river, and about 71/2 per cent, on that east of the river. The 
state's witnesses allowed nothing on account of this item. (Witt, pp. 
1994, 2254-2284.) The master accepted the state's claims in that re- 
spect, and allowed the company nothing for adaptation and solidifica- 
tion, deducted from the cost of reproduction new, namely, $26,311,400, 
dépréciation, and adopted, as has been said, the sum of $22,598,602. 
This amount does not include any sum allowed as an élément of value 
because the railroad was a going concern. (Witt, p. 2263.) 

The table of valuation contains 29 items. None of thèse seems to 
be now objected to by either party, except item No. 1. That item is as 
follows, in state's Exhibit C: 

Cost of 
reproduction Présent 
new. value. 

Lands for 

rt. of vvay 16,138.6 acres ÇS2 x 2% 1,292,483 

Lands for yards 
and station 

grounds 3,365.04 $256 x 21/2 2,153,357 

Othei- reul 
estate 360.00 12,300 



3,458,140 3,458,140 
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To this item the company does not object. It is willing to accept as 
the value of the right of way, station grounds, etc., the amount fixed 
by the state's witnesses, namely, $3,458,140. The state, however, does 
now object, because in reaching that amount its witnesses made use 
of multipliers, a practice which it says was condemned by the Suprême 
Court in the Minnesota Rate Cases. This objection was first made at 
the hearing. The state filed no exception to the findine of the master 
that the value of the right of way, station grounds, etc., was $3,458,- 
140. The évidence of both sides showed that at that time it was cus- 
tomary, in making such valuations, to ascertain the market value of 
contiguous farms by the acre, and multiply that value by 2, or 21/2, 
or 3, in order to ascertain what the cost to the railroad company for 
the strip of land taken would be. In this case the state used for a 
multiplier 2^2. and the défendant used as a multiplier 3 for f arm lands 
only. This practice had not been condemned by the Suprême Court 
at the time exceptions were filed. Under thèse circumstances, I do not 
think that the lack of an exception should prevent the court from 
noticing what is claimed by the state to now be a plain error. 

In the appraisals of both sides the lands were divided into two 
classes : (1) Right of way, and (2) stations grounds. The latter class 
included ail of the right of way within the corporate limits of any 
town, city, or village. Each pièce of this property was appraised sep- 
arately by the state's witnesses at the market value of contiguous prop- 
erty. They attempted to détermine what lands in that vicinity were 
selling for in the market. Having determined this value for each tract 
in the cities and villages, it was f ound that the average value per acre 
for station grounds was $256. This was first multiplied by 3,365.04, 
the number of acres, and that resuit was then multiplied by 21/2. The 
reasons for doing this, as given by Witt, were as f oUows : 

"A multiple was placed upon this property, tUs value of 214, as there aro 
very few large terminais or- large cities in this state. Nearly ail the small 
towns hère hâve corporate limits which extend beyoud the built-up portion of 
the city, and a great deal of the property that is included in this 3,365.04 
acres is outside of the business section. The multiple as stated for the busi- 
ness section would approximate probably two times or over, and it was de- 
cided by taking 2% for both or for ail the property of the railroad company, 
both for land outside of the corporate limits and for yards and station 
grounds, would be the fair and reasonable basls." 

The testimony of the company's witnesses showed that in relation 
to farm lands the use of the multiple 3 gave the actual cost to the 
company. There was, however, no évidence that in the case of town 
lots their expérience would justify such action. An examination of 
the évidence satisfies me that the use of any multiple, so far as station 
grounds (that is to say, lands within corporate limits) are concerned, 
was improper. The master himself, as appears from his report, was 
not satisfied with its use. 

This ruling does not, however, require the rejection of the entire 
valuation, as was donc in the Minnesota Rate Cases. There the wit- 
ness Cooper did not state in his testimony the market value of con- 
tiguous lands. It appears that, after determining it, he, without stat- 
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ing what it was, added an arbitrary sum, and the resuit thus obtained 
he called the market value. This latter sum he multiplied by 3. No- 
where in that case did the market value of contiguous lands appear. 
'That does appear in this case, both in the évidence of the state, and 
in that of the company. The market value, according to the state's 
witnesses, was $849,581, and according to the company 's witnesses 
$860,751, a différence, as is seen, of only about $10,000. I accept 
the state's figures and place the valuation of the station grounds at 
$849,581. This sum was not arrived at by estimating "what would 
be the actual cost of acquiring the right of way if the railroad were 
not there." It was the market value, at the time of the appraisal, of 
property contiguous to the railroad, on the theory that the railroad 
was there. It contains no sum allowed for "railway value." It is 
not "in excess of the market value of contiguous and similarly situated 
property." The other lands making up the right of way, namely, 
lands outside of the incorporated towns, cities, and villages, and which 
may be called farm lands, amounted to 16,126.3 acres (Exhibit 45). 
Each tract of land included in this acreage was valued separately by 
the state's witnesses. The total valuation was then divided by the 
number of acres, and the resuit gave $32 as the average market value 
of an acre. What was said above in regard to the valuation of station 
grounds is true of the valuation of the farm lands. Nothing was added 
for "railway value." Nothing was added as an excess of cost which 
the company would hâve to pay over what an individual would hâve 
to pay. The $32 an acre represents the market value of contiguous 
lands. The total valuation thus obtained by the state's witnesses was 
$516,079.05; by the company's witnesses $756,950.58. 

But after obtaining thèse results the state's witnesses multiplied their 
amount by 2% and the company's witnesses multiplied their amount 
by 3. The resuit thus obtained by the state before the acreage was 
revised was $1,292,483 as the value of the right of way outside of 
cities and villages. The company now contends that this sum should 
be accepted as such value. The defendant's claim is that the évidence 
in this case is essentially différent f rom the évidence in the Minnesota 
Rate Cases; that there is hère proof of the actual market value of 
contiguous lands, which did not appear in that case. Witt, the state's 
witness, testified with regard to multipliers as follows: 

"You may state wliy you apply any multiple at ail, instead of using just 
simply the straight acreage value, Mr. Witt. A. It is a well-known fact and 
I personally know of instances where a railway company hais had to pay a 
sum in e-xcess of the value of the property for ordlnary farm purposes, on 
aecount of the damage that is done to adjacent property, and for various 
reasons, such as the désire to get a certain location, and it is my belief that 
the multiple should be used above the value as farm property. * * * i 
determined the multiple to be used, if any should be used, by Investigating 
what had been determined by the railroad commissions in making similar 
valuations of railroad property, and also secured the records of transfers that 
had been made of property in this state to railroad within the last few years 
thac hâve built new Unes in this state, and, by a comparison of this value 
with the value as determined from the transfers of adjacent property on file 
in the offices of the resisters of deeds of the différent counties; we decided 
by adopting the ratio of 2.5 we would come, a^iproximately, as close as pos- 
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sible to the average multiple value or value which the railroad would prob- 
ably be required to pay for such property. The average value of the state 
worked out $32 an acre approximately. Taklng the acreage of 16,138.6, mul- 
tiplying that by 32, and by the multiple 2%, gives a value of $1,292,483." 

Vallette, a witness for the company, and who had been connected 
with the company for many years -as right of way agent, testified : 

"Q. What bas been your observation as the parity between the land value 
and the right of way value, and I mean by that the acreage value of the land 
and the value of the right of way, which, of course, includes damages doue 
to the property traversed by the right of way? A. My observation is that it 
cornes pretty close to three to one, so much so that the Northwestern Rail- 
road has adopted that as a rule in valuing lands as a gênerai proposition. 
» * » -^Yg hâve found by expérience that when we sum up at the end of 
our buying a pièce of right of way through the country our rule of three to 
one holds pretty close." 

Other right of way agents of the railroad company testified to the 
same effect. (Cleveland, pp. 734-737; Treadway, pp. 745, 746.) 

From this évidence the company argues that it is unfair to say that 
for a strip of land 100 feet wide through the middle of a 160-acre 
farm it should be allowed no more as the cost of reproducing it than 
the price per acre if the whole farm were to be bought ; that it is a 
màtter of common knowledge that, if a private individual wanted to 
buy such a strip, it would cost him much more per acre than the value 
per acre of the whole farm. 

It is true that the évidence in this case does differ from that in the 
Minnesota Rate Cases, and there is much force in the company's ar- 
gument. But the defendant's claim in this respect is disposed of by 
what the Suprême Court, in the Minnesota Rate Cases, 230 U. S. on 
page 455, 33 Sup. Ct. on page 763, 57 L. Ed. 1511, said: 

"The Company would certainly hâve no ground of complaint if It were al- 
lowed a value for thèse lands equal to the fair average market value of sim- 
ilar land in the vicinity, without additions by the use of multipliers, or oth- 
erwise, to cover hypothetical outlays. The allowances made below for a con- 
jectural cost of acquisition and consequential damages must be dlsapproved ; 
and, in this view, we also think it was error to add to the amount taken as 
the présent value of the lands the further sums, calculated on that value, 
which were embraced in the items of "engineering, superintendence, légal ex- 
penses,' 'contingencies,' and 'Interest during construction.' " 

I, accordingly, adopt the valuation placed upon thèse lands by the 
State before any multiplier is used, namely, $516,079. 
Item 1 as thus revised gives theref ore thèse results : 

Station grounds $ 849,581 

Right of way outside station grounds 516,079 

Gravel pit 12,300 

$1,377,960 

The master accepted as the cost of reproduction of rieht of way 
in its présent condition the sum of $3,449,826. This has now by the 
ehmination of the use of multipliers been reduced to $1,377,960. There 
was theref ore the sum of $2,071,866 included by the master in his 
total valuation which should not hâve been included. Upon this sum 



640 210 FEDERAL REPORTEE 

of $2,071,866 the percentages in items 23A and 29 amounting to 14 per 
cent, were allowed. This allowance, to wit, $290,061, also should be 
deducted from the total cost of reproduction of the railroad property 
as found by the master. The sum so found by him was $22,598,602. 
Deducting the sums of $2,071,866 and $290,061, there is left the sum 
of $20,236,675, which sum l 'adopt as the cost of reproduction of the 
railroad in its présent condition. 

The master having fixed the cost of reproduction, présent condition, 
at $22,598,602, for reasons stated in his report, reduced this valuation 
to $20,000,000. After carefully considering such reasons, I cannot 
agrée with the master in this réduction. I sustain the company's ex- 
ception to this finding, and I détermine that the value of the com- 
pany's property in South Dakota was on June 30, 1908, $20,236,675. 

Gross Earnings. 

The company's proof (Exhibit 55, sheet 1) showed that its total 
gross operating revenue in South Dakota for the year 1908 was $3,- 
060,845.93. The master found that of this sum $1,605,731.59 was 
earned in the passenger service, and $1,455,114.34 in the freight 
service. To this sum of $3,060,845.93 claimed by the company to be 
its total revenue, the master added $5,552.96 as income from rentals 
and joint facilities and $130,890.54 derived from outside income. 

The State has filed no exceptions to the master's finding as to earn- 
ings. The company does not now make any objection to the item of 
$5,552.96, but it does object to the addition of the $130,890.54. The 
State in its brief suggests that the company's exception to this conclu- 
sion was abandoned when exception No. 25 was withdrawn. Excep- 
tion 24, however, which raises the point more f uUy, has not been with- 
drawn. 

The property from which this so-called outside income was derived 
is described in Exhibit K and in the testimony of Brandrifï, a witness 
for the company. In Exhibit K the following appears : 

Dividends on stock owned $1,903,510 00 

Interest on bonds 3,150 00 

Interest on loans and balances 881,962 78 

Miscellaneous 388 25 

Thèse items make a total of $2,789,011 03 

It appears from the testimony of Brandrifï and the statements made 
in the annual reports to the South Dakota commissioners that among 
the stocks owned by the company were some of the Chicago, St. Paul, 
Minneapolis & Omaha Railway Company, and some of the Union 
Pacific Railroad Company. The item of interest on balances means 
the interest paid by banks on the cash balances of the company there- 
in. The item interest on loans Brandrifï illustrated by a concrète case 
as follows: 

"The Wyoming & Northwestern Railway, for instance, is owned entirely 
by the Chicago & Northwestern Company and is cousidered one of its proprie- 
tary companies. The money was advanced by the Chicago & Northwestern 
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for the building ot that road, and there was charged up against that road 
Interest for the amount advanced for the construction of its property." 

It appeared that no part of the total of $2,789,011.03, except possi- 
bly $7,318, was derived from any property of the company in South 
Dakota, and that it was not, with the exception of $7,318, in any way 
connected with the opération of the Unes in that state. 

The master made certain déductions from this total, and found the 
revenue from thèse sources for the year 1908 to be $2,183,364.78. 
Dividing this upon the expenses basis, he assigned to South Dakota 
as its share $130,890.04. In assigning a part of thèse earnings to 
South Dakota, the master I think erred. If to South Dakota had been 
assigned its share of the property from which this income was received, 
and the valuation of the company's property therein had been thereby 
increased, there could be no objection to this assignment. But I am 
unable to find that the outside property appears anywhere in the val- 
uation. It is said, however, that the expense of maintaining the gên- 
erai offices has been in part assigned to South Dakota, and that this 
income should therefore be so assigned. This argument cannot pre- 
vail, for the amount of money paid out by the company for looking 
after thèse investments must necessarily hâve been so trifling as to be 
completely negligible. 

The state's exceptions based upon the fact that after the test year 
of 1908 the business of the company had increased, and would increase 
even if the lower rates were put in force, are overruled on the au- 
thority of Chicago & Northwestern Railway Co. v. Dey (C. C.) 35 
Fed. 866, 1 L. R. A. 744. 

The gross revenue for the state for 1908, to wit, $3,197,289.43 should 
be reduced by the amount of $130,890.54. This would leave as such 
revenue $3,066,398.89. 

Expenses. 

The master found that the operating expenses for the year 1908 
properly chargeable to the lines in South Dakota amounted to $2,496,- 
428.53. This is not now criticised by the company. Nor does the state 
make any complaint thereto, either by exception or in its brief. To 
this sum of $2,496,428.53 should be added taxes for the year amount- 
ing to $174,602.51. The total expense was therefore $2,671,031.04. 
A summary of valuation, earnings, and expenses would therefore be 
as follows : Valuation of property, $20,236,675. Gross earnings, $3,- 
066,398.89; gross expenses, $2,671,031.04. The net income would be 
$395,367.85. Dividing this income by the valuation, we hâve a per- 
centage of .0195 as the rate of return from the opération of the 
entire System in South Dakota for the year 1908. 

Upon this showing the company claims that the case falls within 
the rule of the Minneapolis & St. Louis R. Case, reported with the 
Minnesota Rate Cases in 230 U. S. at page 469, 33 Sup. Ct. 729, 57 
L. Ed. 1511. It there appeared that the net return on ail of the com- 
pany's business in Minnesota, Interstate and intrastate, was in 1907 
210 F.— 41 
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• about 4.14 per cent, on the estimated value of îts property in Minne- 
sota; in 1908 it was less than 3.5 per cent.; and in 1909 less than 3.7 
per cent. Without pausing to separate the interstate from the intra- 
state business, the Suprême Court held that the rates there in ques- 
tion were confiscatory. The same thing was done in two of the Mis- 
souri cases. Missouri Rate Cases, 230 U. S. at 507, 33 Sup. Ct. 975, 
57 h. Ed. 1571. 

In the case at bar the company claims that its freight rates were 
established by the railroad commission of South Dakota, and, its pas- 
senger rates being so established, it claims that the f ollowing quotation 
from the Minnesota Rate Cases is hère applicable : 

"For the purpose of determining whether the rates permit a fair return, 
the results of the entlre intrastate business must be taken into account." 

If this case had been commenced and tried on the theory now ad- 
vanced, as was done in the case of Allen v. St. Louis, Iron Mt. & S. 
Ry., 230 U. S. 553, 33 Sup. Ct. 1030, 57 L. Ed. 1625, the argument 
of the company would hâve force. That, however, was not done. 
Neither one of the bills asks any relief except against passenger rates. 
While each bill allèges that the company makes no money in South 
Dakota, neither one allèges that the freight rates were fixed by the 
State, or that they were unreasonable or confiscatory. The case was 
tried before the master upon the theory that only the passenger rates 
were involved. His report is limited to that issue. In fact, it was 
not until the hearing upon the exceptions to the report that the com- 
pany presented any évidence showing that the commission had fixed 
the freight rates, and it was then that it for the first time advanced its 
présent claim. It cannot now ask to hâve the case decided upon an 
issue not raised by the pleadings nor tried before the master. 

It becomes necessary therefore to examine the master's division of 
value, earnings, and expenses, first between the freight and passenger 
service, and then between the interstate and intrastate business. 

It is to be observed that the master in this case did not fall into the 
error, pointed out in the Minnesota Rate Cases, of making any one 
of thèse divisions on the gross earnings basis. This method was 
pressed upon him by the company, but he refused to adopt it, saying: 

"It seems to the master that thèse results concluslvely prohlblt the use of 
gross earnings as a factor in cases of this kind. The $10,000,000 example 
shown by Mr. Justice Brewer in the Tompkins Case, 176 U. S. 167 [20 Sup. 
et. 336, 44 L. Ed. 417] clearly indicated the same absurd results, and the 
the master therefore feels justlfied in foUowing Mr. Justice Brewer in the 
Tomplfins Case and in declining to foUow the Love Case and the Minnesota 
Bâte Case and the other cases on this subject. In regard to the remark of 
Judge Sanborn in the Minnesota Kate Case heretofore quoted, 'cases may 
Indeed be imagined in whlch this basis does not produce persuasive results,' 
the master Is of the opinion that no case can be imagined where such absurd 
results would not appear unless the freight earnings and passenger earnings 
were reduced or raised in exactly the same proportion." 

Apportionment of Expenses Between Freight and Passenger Services. 
Table 3, which shows thèse expenses, is hereto attached: 



TABLE 8. 
Chicago & Northwestern Rallway Co., Lines in South Dakota. 
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I. Maintenance ot Way and Structures. ^ 

1. Superlntendence $35,871.20 

2. Ballast 3,480.71 

3. Ties 95.043.54 

4. Rails 88,820.25 

6. Other track material 57,164.18 

6. Roadway and track 323,470.47 

7. Removal of snow, sand and ioe 33,615(58 

8. Tunnels 606.71 

9. Bridges, trestles and culverts 78,151.64 

10. Over and under grade crossings 56.56 

11. Grade crossing, tences, cattle guards and signs 10,003.96 

12. Snow and sand tenees and snow sheds 4,295.50 

13. Signais and interlocklng plants 254.35 

14. Telegraph and téléphone lines 8,156.90 

15. Buildings, flxtures and grounds 60,643.07 

17. Roadway tools and supplies 3,470.58 

18. Work equipment, repairs 6,124.74 

19. Work equipment, dépréciation 1,681.86 

20. Injuries to persons 1,932.51 

21. Stationery and printing 1,043.29 

22. Other expenses 296.54 

23. Maintaining joint tracks, yards and other facilltles, Dr... 2,886.58 

24. Maintaining joint tracks, yards and other facilities, Cr... 319.75* 

Total maintenance of way and structures $786,541.97 
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$13,329.74 

1,229.25 

35,508.27 

38,370.35 

24,694.93 

114,236.83 

1,851.54 

310.69 

27,300.03 

19.48 

3,445.36 

1,479.37 

87.60 

2,809.24 

20,851.03 

1,289.67 

2,275.95 

587.82 

714.78 

387.69 

110.19 

1,247.00 

138.13* 

$292,298.68 






$16,577.88 

1,639.62 

43,808.73 

38,370.35 

24,694.93 

152.373.83 

1,851.54 

310.69 

36,814.11 

26.89 

4,755.88 

2,042.08 

120.92 

3,877.79 

28,782.18 

1,604.93 

2,830.55 

731.06 

883.95 

482.16 

137.05 

1,247.00 

138.13* 



$363,831.15 
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$17,053.17 

1,654.73 

45.183.70 

42.225.15 

27.175.85 

153,777.86 

1,718.85 

288.43 

37,153.29 

26.89 

4,755.88 

2,042.08 

120.92 

3,877.79 

28,782.18 

1,649.91 

2,911.70 

752.02 

914.44 

495.98 

140.98 

1,372.28 

152.01* 

$373,922.07 
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$18,369.64 

1,782.47 

48,071.80 

45,484.85 

29,273.78 

165,649.23 

1,851.54 

310.69 

40,021.45 

28.96 

6,123.03 

2,199.73 

130.25 

4,177.15 

îl,004.11 

1,777.28 

S,136.4S 

810.07 

985.03 

534.27 

151.86 

1,478.22 

163.74* 
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$13,889.33 

1,614.82 

42,600.75 

29,691.33 

19,116.34 

128,979.35 

1,70315 

279.92 

35.041.61 

24.60 

4,364.10 

2,199.73 

119.52 

3,877.79 

28,782.18 

1,34381 

2,371.50 

612.50 

744.78 

403.96 

114.82 

605.25 

67.01» 
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$402,788.15 $318,414.10 
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II, Maintenance of Equîpment. " 

25. Superintendenco $13,402.65 

26. Steam locomotives, repairs 154,785.87 

27. &team locomotives, dépréciation 19.304.89 

2S. Passenger train cars, repairs 31,145.37 

29. Passenger train cars, dépréciation 5,474.79 

30. Freiglit train cars, repairs and renewals 76,639.03 

31. B'reight train cars, dépréciation 27,639.03 

32. Shop machinery and tools 10,46Î85 

33. Injuries to persons ] 2,023.23 

34. Stationery and printlng 910.18 

85. Other expenses 180.46 

Total maintenance of equipment $342,215,27 

III. Traffic Expenses. 

38. Superintendence $15,645.15 

39. Outside agencles 20,241.00 

40. Advertising 14,901.01 

41. ïraffic associations 1,158.26 

42. Industrlal and immigration bureaus 171.07 

43. Stationery and priiiting 7,373.93 

Total trafflc expenses $59,498.42 

IV. Transportation Expenses. 

44. Superintendence $23,462.72 

45. Di-spatching trains 15,688.95 

46. Station employés 161,651.28 

47. Weighing and car service associatiojis 1,521.75 

48. Stocliyards and grain elevators 60.00* 

49. Station supplies and expen.5es 15,115.81 

50. Yard masters and their clerlcs 2,280.00 

El. Yard conductors and brakemen 16,961.31 

62. Yard switch and signal tenders 18.94 
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3,904.74 

755.07 

339.68 

67.35 


3,926.71 

759.32 

341.50 

67.35 
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961.84 

432.70 
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342.59 
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719.26 

823.57 
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$121,896.08 

$6,542.94 

11,666.78 

14,881.44 

422.49 


$121,952.73 

$6,542.94 

11,666.78 

14,881.44 

422.49 


$132,208.90 

$6,776.13 

9,532.58 

14,879.36 

422.49 


$121,982.41 

$6,925.75 

10,974.57 

14,881.44 

422.49 


$121,418.53 

$6,542.94 

11,666.78 

14,881.44 
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$7,535.29 
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Yard supplies and expeuses , 47.80* 

Yard enginemen 12,909.22 

Enginehouse expciise.g, yard 5,079.55 

Puel for yard lo(ît)motive.s 18,057.44 

Water for yard locomotives 671.17 

Lubricants for yard locomotives 182.60 

Other supplies for yard locomotives 174.98 

Operating joint yards and terminais, Dr 955.34 

Operating joint yards and terminais, Cr 3,755.66* 

Road englnemen 191,088.94 

Engineliouse expenscs, road 61,956.76 

Fuel for road locomotives 2:17,713.48 

Water for road locomotives 16,539.47 

Lubricants for road locomotives 5,655.24 

Othcr supplies for road locomotives 6,152.02 

Road trainmcn 187,0.58.08 

Train supplies and expenses 45,627.08 

Interlockers, block and otlier signais, opération 17.22 

Crossing flagmen and gatemen 1,866.03 

Clearing wrecks 4,235.02 

Stationery and printing 10,952.59 

Insurance 203.73 

Other expenses 609.33 

Loss and damage, freight 48,025.65 

T.oss and damage, baggage 325.72 

Telegrapb and téléphone opération 475.38 

Damage to property 49,083.00 

Damage to stock on right of way 4,701.69 

Injuries to persons 25,708.54 

Operating Joint tracks, Cr 154.76* 

Total transportatlon expenses 51,228,607.80 

V. General Expenses. 

Salaries and expenses o( gênerai offlcers $11,078.88 

Salaries and expenses of clerks and attendants 29,129.32 

General office supplies and expenses 5,496.10 

Law expenses 13,308.87 

Insurance 13.71 

Pensions 7,429.14 

Stationery and printing 2,792.49 

Othcr expenses 10,316.56 

Total gênerai expenses 79,565.07 

Total operating expenses $2,496,428.53 
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The master în his report says : 

"In the Western Advanced Rate Case testlmony was offered (page 357) 
showlng that It was entirely feasible to localize about 51 par cent, of the cost 
of opération between tlie freiglit and passenger service; that about 29 per 
cent, was subject to some arbitrary division, but that for ail practical pur- 
poses it would be accurate; and that only 20 per cent, remained to be de- 
termlned upon an arbitrary basis, and that when thls was done the résulta 
would net vary 5 per cent, from actual cost." 

The Company in its brief says : 

"It appears that a large part of the expense could be definltely allocated. 
* • * ïhe maintenance of equlpment expenses can be largely allocated; at 
least, the principal items could be directly allocated. The trafllc expenses 
could likewise be fairly apportioned, and most of the operatlng expenses could 
be allocated. The heaviest item in the transportatlon expense was that of 
fuel, which could be practically allocated, and the euginemen's and trainmen's 
expenses could be allocated." 

After localizing the expenses as far as possible, the master used dif- 
férent methods in apportioning différent items. For example, on the 
basis df revenue train mileage, he apportioned No. 7, removal of sand, 
snow, and ice ; No. 45, dispatching trains ; No. 70, interlockers, block 
and other signais; No. 80, damage to property; No. 81, damage to 
stock on right of way. On the basis of revenue train mileage switching 
included, he apportioned No. 71, crossing flagmen and gatemen; No. 
72, clearing wrecks; and No. 82, injuries to persons. The large item 
No. 64, fuel for road locomotives, was apportioned by the master to the 
amount of $96,712.84 on road locomotive mileage basis as claimed by 
the Company. The same thing was done with No. 66, lubricants for 
road locomotives. On the basis of revenue locomotive mileage, switch- 
ing included, he apportioned No. 26, steam locomotives, repairs ; and 
No. 27, steam locomotives, dépréciation. Subdivision V of table 3, 
gênerai expenses, was apportioned on the relation which the sum total 
of the preceding assignments of subdivisions I, II, III, and IV, to the 
passenger service bore to the sum of said subdivisions assigned to the 
State. 

Of the items in subdivision I, of table 3, maintenance of way and 
structures, the master said that the greatest , difficulty arose because 
none of them could be localized. The expenses incurred under this 
subdivision he considered as partly due to wear, and partly to weather 
stress or dépréciation. So far as wear was concerned, he considered 
that for items 2 to 15, inclusive, 23 and 24, train weights, would be the 
better basis; but he rejected that because the évidence did not suffi- 
ciently show what the train weights for 1908 were. For thèse 16 items, 
with respect to wear, he adopted as a basis locomotive mileage switch- 
ing included. With respect to that part of the maintenance of way 
and structures accounts caused by dépréciation or weather stress, he 
apportioned it upon the proportion which the passenger percentage of 
the direct costs accounts (which he determined to be ail of subdivision 
II, No. 40, in subdivision III, and ail of subdivision IV, except Nos. 
44, 74, 75, 76, and 79) bore to the entire amount of direct costs assigned 
to the State. 

The State filed three exceptions to the methods adopted by the mas- 
ter in apportioning the expenses between passenger and f reight. If the 
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state's exception No. 9 were upheld, it would make a différence of 
$148.39, and as to the tenth exception a différence of $225.24. The 
exact claim made in the eleventh exception does not appear. But it 
appears that if ail of them were allowed the resuit would not be af- 
fected. Moreover, the state does not now in its brief insist upon them. 
They are, accordingly, overruled. 

The only objection which the company now makes to the master's ap- 
portionment oiÉ expenses between freight and passenger relates to the 
first subdivision, maintenance of way and structures. It contends that 
as to thèse items the revenue train mileage most nearly represents the 
élément of use. It criticises the method adopted by the master, saying: 

"The master, af ter tbus finding thèse expenses of maintenance of equipment 
and transportation expenses, in gênerai divided the maintenance of way and 
structure accoimts between passenger and freight upon the per cent, which the 
expenses In the maintenance of equipment and transportation accounts of the 
two classes bore to each other. What possible connection there can be be- 
tween such expenses and the transportation expenses, for example, it Is difli- 
cult to conceive. It cannot be believed that tlie comparative amount of fuel 
used in a freight train as compared to a passenger train would be any Indica- 
tion of the comparative amount of wear and tear upon the roadway and tracks 
made by the freight train and the passenger train. It certainly is not a 
method which represents the use by the two classes of trafilc." 

To this it may be answered, adopting the language of the brief : It 
cannot be believed that the comparative number of freight trains run 
over the tracks, as compared with the number of passenger trains so 
run, would be any indication of the comparative amount of the wear 
and tear upon over grade crossings, for example, or on snow and sand 
fences and snow sheds, or on buildings, fixtures, and grounds. It is to 
be observed, also, that this expense is due not only to the wear caused 
by the movement of trains, but also to weather stress, which in many 
items is much the larger élément. Moreover, as was said by the Su- 
prême Court in the Arkansas cases (Allen v. Railway Company, 230 
U. S. at page 560, 33 Sup. Ct. at page 1033, 57 L. Ed. 1625) : 

"It was not sufflclent for the complalnants to criticlse the tests relied upon 
by the défendants ; but, in seeking to overrlde the action of the state upon con- 
stltutional grounds, it was incumbent upon them to establish the invalidating 
facts by deflnite and convincing proof." 

The claims and exceptions of the company to the apportionment of 
expenses between freight and passenger service are overruled, and the 
sum of $883,186.45 is adopted as the amount of expenses attributable 
to passenger traffic. This does not include the taxes. $61,774.37 were 
assigned to the passenger traffic on this account, to which no objection 
is now made. The total expense assignable to the passenger traffic is 
therefore $944,960.82. 

The master divided the expense between interstate and intrastate 
passenger service on the passenger mile basis, and made no allowance 
for extra cost of doing the local business. For reasons given in the 
Minnesota Rate Cases, the Missouri Rate Cases, and the case of Allen 
v. St. Louis Railway Company, the objections of the company to this 
method are overruled, and the sum of $504,652.74 is adopted as the 
expense for that service. To this is to be added $35,297.88 on account 
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of taxes assignée! to intrastate passenger traffîc, making a total of ex- 
penses for that traffic of $539,950.62. 

Division of Earnings. 
The earnings of the passenger traffic are found to be $1,461,669.22. 
Of this amount the master assignée! to intrastate passenger traffic S869,- 
416.14. No objection is made in the briefs to this assignaient, and it 
is adopted as the total earnings of the intrastate passenger traffic. The 
total earnings of the intrastate passenger traffic being then $869,416.14, 
and the total expense of the intrastate passenger traffic being $539,- 
950.62, the net income for that traffic for the year 1908 was $329,- 
465.52. 

Assignment of Value to Passenger Traffic and to Intrastate Passen- 
ger Traffic. 

This was assigned to the passenger traffic on the expense basis, the 
master refusing to follow the prior ruHngs in this circuit which 
adopted the gross earnings basis. No objection is now made in the 
briefs to this expense method. The master found the proportion of 
passenger expense to total expense to be 35.38. Upon bis total valua- 
tion of $20,000,000 he determined the value of the property used in 
the passenger service to be $7,076,000. But the total valuation bas been 
raised to $20,236,675, and upon the percentage of 35.38 the value of 
the property assignable to the passenger traffic is $7,159,735.61, which 
is hereby determined to be the value of the property of the company 
used in the passenger traffic. The master then apportioned bis valua- 
tion between the intrastate and the Interstate passenger business on the 
expense basis; that is, the proportion which the intrastate expense 
bore to the whole passenger expense. This he determined to be 57.14 
per cent. 57.14 per cent, of the value assigned to passenger traffic gives 
$4,091,092 as the value assigned to intrastate passenger traffic. 

The value of the property used in intrastate passenger business be- 
ing $4,091,092, and the net income from intrastate passenger traffic 
being $329,465.52, it results that the return to the company upon this 
investment was .0805. 

Table 4 made by the master to show the return to the company at the 
rate of 21/2 cents and at the rate of 2 cents, which table is attached 
hereto,^ contains the same figures as that showing the return at 3 cents, 
except that the operating revenue item is changed, with the necessary 
change in the net income. With the changes in bis 214-cent table made 
necessary by the élimination of the outside income, the net profit at 
the rate of 21/2 cents will be $236,689.44. This upon a valuation of 
$4,091,092 would give a return of .05785. At the 2-cent rate, making 
the same déduction from the net income, we bave a net profit of $133,- 
015.84. This upon the valuation of $4,091,092 would produce a re- 
turn of .0325. 

In the Minnesota Rate Cases the rate attacked produced in the case 
of the Minneapolis & St. Louis Railroad Company in 1907, 4.14 per 
cent, on the estimated value of the property, in 1908 less than 3.5 per 
cent., and in 1909 less than 3.7 per cent. As in this case the rate of 

1 See table at end of case. 
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2 cents would produce 3i/4 per cent, it is, on the authority of that case, 
held as to this company to be confiscatory. The resuit is that the act 
of the Législature of 1909 fixing the rate of 2 cents per mile is as to 
the Chicago & Northwestern Railway Company void, and a decree 
should be entered for the relief demanded in the supplemental bill of 
Smith. 

[2] As to the rate of 2i/2 cents attacked by the original bill, it ap- 
pears that the return would be 5.785 per cent., not far from 6 per 
cent. But even if a fair return should be fixed at 7 per cent., is the 
évidence sufficiently definite so that the court can say with certainty 
that the return, if the rate were put in force, would not be more than 
5.785 per cent. ? 

In the case of Willcox v. Consolidated Cas Co., 212 U. S. 19, at 
page 42, 29 Sup. Ct. 192, at page 196 (53 L. Ed. 382, 15 Ann. Cas. 
1034), the court said : 

"Of course, there may be caaes where the rate Is so low, upon any reasonable 
basis of valuation, that there can be no just doubt as to its confiscatory na- 
ture, and In that event there should be no hésitation m so decldlng and In en- 
joining Its enforcement without waltlng for tlie damage which luust iiievltably 
accompany the opération of the business under the objectionable rate. But 
where the rate complained of shows in any event a very narrow Une of divi- 
sion between possible confiscation and proper régulation, as based upon the 
value of the property found by the court below, and the division dépends upon 
opinions as to value, which differ considerably among the witnesses, and also 
upon the results In the future of operating under the rate objected to, so that 
the material fact of value is left in much doubt, a court of equity ought not 
to interfère by injunction before a fair trial has been made of continuing the 
business under that rate, and thus élimina ting, as far as is possible, the doubt 
arising from opinions as opposed to facts." 

No one can read the évidence in a case of this character without be- 
ing impressed with the fact that it lacks in many particulars that cer- 
tainty which ought to be found when upon it a court is asked to base 
its décision that a law of the state is unconstitutional and void. In the 
matter of assigning the expenses between the freight and passenger de- 
partments, in the matter of assigning values between thèse departments, 
there is room for a large différence of opinion as to the methods to be 
adopted ; and though in many instances, if not in most, the rulings of 
the master were against the company, yet even then, where the différ- 
ence between the return which the évidence shows the railroad, com- 
pany did receive and a fair one, say 7 per cent., is so small, I do not 
think that it can be said that a rate of 2% cents, if it were put in force, 
would be confiscatory. 

The original bill should therefore be dismissed. No costs will be 
taxed for or against any party to either the bill or the supplemental bill. 

Let a decree be entered accordingly. 

The decree, so far as the supplemental bill is concerned, should con- 
tain a provision to the effect that the Railroad Commission and the At- 
torney General of the state may apply at any time to the court by bill 
or otherwise, as they may be advised, for a further order or decree, 
whenever it shall appear that, by reason of a change in circumstances, 
the rates fixed by the state's acts and orders are sufficient to yield to 
the company reasonable compensation for the services rendered. 



TABLÉ 4 
Chicago & Northwestern Railway Co. Lines In South Dakota. 
Résulta lor tbe 7ear endlng June 30, 190S, as tound by the Spécial Master. 



At Three Cents 


►5 on 
a 




Freight % 
of State 
Trafflç. 

Total 

Freight 

Trafic. 


per Mile. 




Operatlng revenue 


1 3,060.845.93 




1 1,605,731.59 


Eentals and joint 








facilities 


6,552.96 




1,001.92» 


Outslde Income 


130,890.54 


5.9949 


84,581.47 64.62 


Total Income 


3,197,289.43 




1,689,311.14 


Operatlng expenses 


2,496,428.53 


5.9949 


1,613,242.08 64.62 


Taxes 


174,602.51 




112,828.14 64.62 


Total expenses 


2,671,031.04 




1,726,070.22 


Net income 


656,258.39 




36,759.08« 


Valuation 


20,000,000.00 




12.924,000.00 64.62 


Pcrcentage ot net 








income to valua- 








tion 


2.63% 




28%* 



Intrastate 
Interstate 
Miscellan's 



$715,872.10 

477,081.62 
262,160.62 

1.455.114.34 



6,654.83 
46,309.07 

1,607,978.29 



Intrastate 
Miscellan's 



35.S 



883,186.45 35.38 
61,774.37 35.38 



944,960.82 



563,017.47 
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At Two and One- 

Halt Cents per 
Mlle. 

Operatlng revenue $ 2,906,852.69 
Reniais and Joint 

facilities 5,552.96 

Outside Income 130,890.54 5.9949 



$ 1,605,731.59 

1,001.92» 
84,581.47 64.61 
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67.14 

57.14 


878,533.71 
26,476.49 


42.86 

42.86 




Total expense» 


405,010.20 




Net Income 
Valuatlon 


372,265.15 
20,000,000.00 




36,759.08» 
12.924,000.00 64.61 




409,024.23 
7,076,000.00 


36.38 


263,150.44 
4,043,226.40 


57.1* 


145,873.79 
8,032,773.60 


42.88 




Percentage of r.et 
























Income to valua- 
























tlon 


1.86% 




28%» 




6.78% 




6.50% 




4.81% 




a 










Intrastate 


$519,422.42 












> 
Q 
O 


At Two Cents 








Interstate 


342,163.86 


Intrastate 


$519,422.42 


Interstate 


$342,163.86 




tF 


Per Mile 


) 2,729,478.49 




* 1,605,731.59 


Hiscellan's 


262,160.62 


Miscellan's 


149,798.58 
669,221.00 


Miscellan's 


112,362.04 


42.86 


ti< 


Operating revenue 


1.123,746.90 


454.525.90 


• 

4 


Rentals and Joint 






















^ 


tacilitfes 


6,552.96 




1,001.92» 




6,564.88 




3,745.46 


67.14 


2,809.42 


42.86 


Outslde income 


130,890.54 


5.9949 


84,581.47 




43,309.07 


35.38 


26,461.00 


57.14 


19,848.07 


42.86 




Total income 


2,865,921.99 




1,689,311.14 




1,176,610.85 




699,427.46 


57.14 


477,183.39 




y 


Operating expenses 
Taxes 


2,496,428.53 

174,602.51 


6.9949 


1,613,242.08 64.6S 
112,828.14 64.63 

1,726,070.22 




883,186.45 
61,774.37 

944,960.82 


35.38 
35.38 


604,652.74 
35,297.88 

639,950.62 


57.14 
57.U 


378,533.71 
26,476.49 

405,010.20 


42.86 
42.86 


< 


Total expenseR 


2,671,031.04 


< 


Net income 
Valuation 


194,890.95 
20,000,000.00 




36,769.08* 
12,924,000.00 64.61 




231,650.03 
7,076,000.00 


35.38 


159,476.84 
4,043,226.40 




72,173.19 
8.032,773.60 


42.86 


y 


Percentage of net 
























Income to valua- 
tion 


^% 




28%» 




8.27% 




8.94% 




2.38% 







Note : Figures to wbicb a * is appended Indlcate a déficit. 
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In re FOSTER PAINT & VAENISH CO. 

pistrict Court, E. D. Pennsylvanla. Febniary 3, 1914.) 

No. 5049. 

1. Bankruptcy (§ 44*) — Cobpoeations— Filinq Pétition— Authoritt. 

Directors of a Pentisylvania corporation, without spécial aiithority 
from stockholders, hâve power to authorlze the filing of a pétition to 
hâve the corporation declared a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 43-^6; Dec. 
Dig. i 44.*] 

2. Bankruptcy (§ 4S*) — Corporation— Voluntart Pétition— Insolvenct. 

Insolveney Is not a necessary prerequisite to the flling of a voluntary 
pétition for bankruptcy adjudication agalnst a corporation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. | 38; Dec. 
Dig. § 43,*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the Pos- 
ter Paint & Varnish Company. On a pétition to vacate the adjudica- 
tion. Denied, and pétition dismissed. 

C. Oscar Beasley, of Philadelphia, Pa., for petitioner. 

Rudolph M. Schick, of Philadelphia, Pa., for bankrupt Company. 

THOMPSON, District Judge. A pétition in voluntary bankruptcy 
was filed January 15, 1914, by the Poster Paint & Varnish Company, 
a corporation chartered under the laws of Pennsylvania, admitting its 
inability to pay its debts and its willingness to be adjudged a bankrupt 
on that ground. The pétition was filed by the président and secretary 
of the corporation under authority of a resolution of its board of 
directors adopted at a spécial meeting duly called and held on Janu- 
ary 12, 1914. The pétition to vacate is based upon the ground that 
the filing of the pétition was not authorized by the stockholders at a 
stockholders' meeting. 

[ 1 ] It is contended on behalf of the petitioner that the directors of 
a Pennsylvania corporation hâve no such gênerai power over the af- 
fairs of the corporation or over the disposition* of its property as to 
empower them to authorize the filing of a pétition in bankruptcy with- 
out authority from the stockholders. 

As is said in "Collier," p. 123 : 

"In the absence of spécial provisions in the bankruptcy act, référence 
must be made to the state statutes, controlling the authority of officers and 
directors of corporations to dispose of the property of the corporation for 
the benefit of Its creditors." 

It must be conceded that, if the directors of the corporation hâve 
power to make a gênerai assignment for the benefit of creditors with- 
out authority from the stockholders, they hâve equal power to file the 
pétition in bankruptcy. 

It is well settled that a corporation of Pennsylvania has this power. 

"Corporations, unless expressly restralned by the act which establishea 
them or some other act of Assembly, bave and always hâve had an unlimited 
power over their respective properties, and may alienate and dispose of the 

*For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexe» 
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iiie as fully as any individual may do In respect to his own property. Hence 
■ u Insolvent corporation may make a gênerai assignment for the beneflt of 
ils creditors, and tMs ipower may be exercised by the directors, unless spé- 
cial provision to the contrary is made in the charter." Dana v. Bank ol the 
United States, 5 Watts & S. (Pa.) 223 ; Ardesco OU Co. v. North American 
OU & Mining Co., 66 Pa. 375. 

As was said by Judge Willard in Matter of Kenwood Ice Co. (D. 
C.) 26 Am. Bankr. Rep. 499, 189 Fed. 525 : 

"A board of directors ought to bave power to put the company into bank- 
ruptcy. . They hâve care of the gênerai business of the corporation. They 
are the persons who know whether the corporation is able to go on or not. 
It might very well happen that under the articles and by-laws of the cor- 
poration it would be impossible to hold a meeting of the stockholders for 
months. Under thèse circumstances, the bankruptcy of the corporation might 
be delayed so long that in many cases the purposes of the bankrupt law 
would be defeated and préférences given. I am satisfied that a board of di- 
rectors, at a duly called meeting bas the power to put the corporation into 
bankruptcy." 

[2] The petitioner dénies the insolvency of the corporation. There 
is nothing in the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418]) which requires a voluntary peti- 
tioner to be insolvent. 

The pétition to vacate is dismissed. 



J. E. DAVIS MFG. CO. v. FIREMEN'S FUND INS. CO. et aL 

(District Court, N. D. New York. February 5, 1914.) 

Insurance (§ 572*) — Fire Loss — Adjustment — Proceedings Before Ap- 
peaisebs. 

While a proceeding by appralsers and an umpire to adjust a flre Insur- 
ance loss need not be conducted with the formalities of a trial in a court 
of law or equity, there must, nevertheless, be a fair effort on the part of 
the appralsers and umpire to ascertain the truth, and a considération of 
available évidence and information, and a deliberate judgment of those 
making the award after due consultation and délibération. 

[Ed. Note. — For other cases, see Insurance, Cent. Die. §S 1422, 1423 
1427, 1429; Dec. Dig. § 572.*] 

Insurance (§ 574*) — Adjustment of Loss — Appeaisees — Dutt ce Ap- 

PEAISER. 

Appralsers as well as an umpire appointed to détermine an Insurance 
loss should not only be compétent but fair and unprejudiced as between 
the parties to the award, and a refusai or willful neglect of an appraiser 
or umpire to listen to and consider material sworn statements presented 
is évidence of bias and interest. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. S§ 1430-1432 
1434 ; Dec. Dig. § 574.*] 

Insurance (§ 572*) — Détermination of Loss— Appraisal. 

Where appralsers and an umpire are appointed to détermine an Insur- 
ance loss, it is the duty of the appralsers to consult, and, if they cannot 
agrée, to caU in the umpire, whose f unctlon is to deliberate with them ; 
it being improper for one or two to consider évidence not submitted to 
the other or others. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1422, 1423 
1427, 1429; Dec. Dig. § 572.*] 



*For other cases see same topic & § numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. iNStTEANCE (I 574*) — Loss — ^Adjustment — ^Appeaisal — Invaliditt. 

Where the appralsers and an umpire appointed by an Insurance Com- 
pany to adjust a loss were not Impartial and slgned an award for an 
amount mueli less than the actual loss, after having refused to consider 
relevant évidence on such subject, the award would be set aside for f raud. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 
1434; Dec. Dig. § 574.*] 

In Equity. Suit by the J. E. Davis Manufacturing Company against 
the Firemen's Ftind Insurance Company and others to set aside and 
déclare void a certain award of appraisers in proceedings to adjust a 
fire insurance loss. Decree for complainant. 

Davis & Lusk, of Cortland, N. Y., for complainant. 
White, Cheney, Shinaman & O'Neill, of Syracuse, N. Y., for de- 
fendant Firemen's Fund Ins. Co. 

RAY, District Judge. The salient f acts may be stated as f ollows : 

1. "That the plalntiff, 3. E. Davis Manufacturing Company, is a business 
corporation duly organized and exlsting under the laws of the state of New 
York, having Its office and principal place of business in the city of Cortland, 
State of New York, and is a citizen and résides within said state of New York 
and within the judicial district of the United States known as the Northern 
district of New York." 

2. "That the défendant Firemen's Fund Insurance Company Is a corpora- 
tion duly organized and exlsting under the laws of the state of Callfornla, 
having its principal place of business at San Francisco in said state, and at 
ail the tlmes mentioned in the bill of equity hereln and at the time of the com- 
mencement of this suit was a résident and citizen of the state of Callfornia 
and at ail tlmes In said blU mentioned, and at the time of the commencement 
of this suit, was doing business within the state of New York, having duly 
complied with ail of the requirements of the law of said state relative to the 
transaction of business therein, and was at ail tlmes in said bill mentioned, 
and at the time of the commencement of this suit, authorized to do business 
within the state of New York." 

3. "That the défendant the First National Bank of Cortland Is a corporation 
duly organized and exlsting under the laws of the United States, and having 
Its principal place of business In the clty of Cortland In the state of New 
York, and at the time of the commencement of this suit was a citizen of and 
resided In said state of New York, and within the judicial district of the 
United States known as the Northern district of New York. That the défend- 
ant the National Bank of Cortland Is a corporation duly organized and exlst- 
ing under the laws of the United States, having Its principal place of business 
at the city of Cortland in the state of New York, and was at the time of the 
commencement of this suit a citizen of and resided in sald state of New York, 
and within the judicial district of the United States known as the Northern 
district of New York. That the défendant Grâce L. Mlx, at the time of the 
commencement of this suit, was a citizen of the state of New York and re- 
sided in the city of Cortland in said state and within the judicial district of 
the United States known as the Northern district of New York. That the de- 
fendant John A. Wavle was at the time of the commencement of this suit a 
citizen of the state of New York and resided in the city of Cortland in said 
state, and within the judicial district of the United States known as the 
Northern district of New York. That the défendant Linus W. Peck, at the 
time of the commencement of this suit, was a citizen of the state of New York 
and resided in the city of Cortland in said state and within the judicial dis- 
trict of the United States known as the Northern district of New York. That 
the défendant Frank Begent was, at the time of the commencement of this 
suit, a citizen of the state of New York, and resided In the village of Groton 

♦For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In sald State and within the Judicial district of the United States kuown as 
the Northern district of New ïork. That the defendants-herein the First Na- 
tional Bank of Cortland, the National Bank of Cortland, Grâce L. Mlx, John 
A. Wavle, Llnus W. Peck, and Frank Begent are each jointly interested with 
the plaintilï in the maintenance of thls suit That upon bringing thls suit the 
plaintlff duly requested each of the sald défendants to join as coplalntiffa 
herein, and that each of sald défendants refused so to do, and that the cousent 
of none of the sald défendants could l>e obtalned to appear as plaintiffs In 
thls suit" 

4. The matter In suit, exclusive of interest and costs, exceeds the sum of 
$3,000. 

5. "That thls suit Is brought In ald of and as anclllary to an action at law 
now pending In thls court between thls plaintiflf aud thèse défendants to re- 
cover upon the pollcy of Insurance herelnafter mentioned." 

6. "That in and by Its certain pollcy of Insurance No. B-228343, duly sigiied 
by the président and secretary of sald Insurance company, and countersigned 
by the duly authorlzed agent of sald company at the clty of Cortland, N. Y.,- 
on or about the 15th day of September, 1911, whlch sald pollcy of Insurance 
was on or about that day dellvered to the plaintlff herein by the défendant 
Firenien's Fund Insurance Company, in considération of the sum of $08 
to it then paid by sald J. E. Davis Manufacturlng Company, did insure the 
sald J. E. Davis Manufacturlng Company agalnst loss or damage by lire to 
the amount of $8,000 on Its property mentioned and descrlbed in sald pollcy 
of Insurance. That the sald Flremen's Fund Insurance Company in and by 
sald pollcy of Insurance did promise and agrée to pay and make good unto 
sald J. E. Davis Manufacturlng Company as colnsurèr, under a full coinsur- 
ance clause as set forth In sald pollcy of Insurance, ail such loss or damage 
not exceedlng In amount the sald sum of $8,000, as should happen by flre to 
the property as thereln speclfled, during the term of one year from the 15th 
day of September, 1911 ; such loss to be pald wlthln 60 days after notice and 
satlsfactory proof of sald loss as in sald pollcy provlded." 

7. "That on or about the 5th day of Aprll, 1912, and whlle sald contract of 
Insurance was remalnlng In full force and effect, the buildings, additions, and 
attachments thereto, a concrète lumber shed, dry kllns, and contents of the 
same, also the contents of a car sltuate at the corner of East Court and 
Pendleton streets In the clty of Cortland aforesaid, Including office furniture, 
fixtures, and supplies, belng the same property mentioned and descrlbed in 
said pollcy of Insurance, and ail the property upon the sald premlses was de- 
stroyed by lire, exceptlng a small quantlty of veneer, some office furniture, 
and the bollers on said premlses. That sald flre did not oceur from any of 
the causes excepted in sald pollcy of Insurance, and none of sald property so 
destroyed was of the klnd for the loss of whlch sald défendant Flremen's 
Fund Insurance Company was exempted from liablllty under sald pollcy." 

8. "That at the time of sald lire and loss, the J. E. Davis Manufacturlng 
Company had, In addition to the said pollcy of Insurance issued by the défend- 
ant Flremen's Fund Insurance Company, no other Insurance elther valid or In- 
valld, nor by solvent or Insolvent insurers, exceptlng 35 certain policies of In- 
surance whlch were In full force and effect to the amount of $207,750; sald 
policies coverlng the same property covered by said pollcy above mentioned 
and descrlbed." 

9. "That the défendants the First National Bank of Cortland and the Na- 
tional Bank of Cortland are the owners and holders of bonds, secured by a 
trust mortgage coverlng a part of the real property mentioned aud descrlbed 
in said pollcy of Insurance. That each of the défendants Grâce L. Mlx, John 
A. Wavle, Llnus W. Peck, and Frank Begent Is the owner and holder of a 
bond secured by a mortgage coverlng a part of the real property mentlonea 
and descrlbed in sald pollcy of Insurance. That under thé terms of sald 
pollcy of Insurance Issued by sald défendant to sald J. E. Davis Manufacturlng 
Company loss on real estate was payable to the sald défendants, the First Na- 
tional Bank of Cortland, the National Bank of Cortland, Grâce L. Mix, John 
A. Wavle, Llnus W. Peck, and Frank Begent, as their respective interest mlght 
appear." 
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10. "That the plaintiff, J. E. Davis Manufacturing Company, was at the tlme 
of the issiiance of said policy and at the time of sald flre and Is the owner In 
fee simple of ail of the said real estate in said policy described, and the un- 
conditlonal and sole owner of ail of the real estate and Personal property cov- 
ered by the said policy of Insurance, except such Personal property as was 
held by the said J. E. Davis Manufacturing Company in trust or on commis- 
sion, sold but not delivered, as mentioned and provided In and by sald policy 
of Insurance." 

11. "That said défendant Firemen's Fund Insurance Company failed to pay 
such loss, or any part thereof." 

12. "That on or about the 18th day of November, 1912, the J. B. Davis 
Manufacturing Company, the plaintifl! in this suit, commenced an action at 
law in the Suprême Court of the state of New York, in the county of Cortland 
aforesaid, against the same parties who are défendants in this suit ; the pur- 
pose of said action being to recover judgment against the Firemen's Fund In- 
surance Company for the sum of $7,978.32, with interest thereon from the 7th 
day of July, 1912, then claimed to be due, owing, and payable to this plaintiff 
from said défendant Insurance couipany. That thereafter, upon motion of 
the défendant B^iremen's Fund Insurance Company, said action was removed 
from the Suprême Court of the state of New York to the District Court of 
the United States for the Northern District of New York upon the ground that 
said action involved a controversy between citizons of différent states ; the 
matter in dispute between said parties exceedlng, exclusive of interest and 
costs, the sum of $3,000. That thereafter and on or about the 17th day of 
January, 1913, the said défendant Firemen's Fund Insurance Company flled 
its answer in the District Court of the United States for the Northern Dis- 
trict of New York. The issues raised thereby are now pending undetermined 
on the law side in sald District Court. That in and by the answer interposed 
by said défendant Firemen's Fund Insurance Company, in said action at law, 
so removed from the Suprême Court of the state of New York to the Dis- 
trict Court of the United States for the Northern District of New York, the 
said défendant Insurance company set up and pleaded as partial défense 
thereto that under and pursuant to the terms of said policy an appraisal had 
been entered into for the purpose of determining the amount of loss sustained 
by said J. E. Davis Manufacturing Company by reason of said flre, and that 
under said appraisal an award in writing had been made, fixing the sound 
value of the property insured on the 5th day of April, 1912, at the sum of 
$157,474.04, and the actual damage thereto by flre on that day to be the sum 
of $152,625.05; and the said défendant Insurance company further alleged 
that the proportion of said loss for which said défendant would be liable un- 
der said policy, if liable at ail, was the sum of $5,659.34, and that in no event 
could a recovery be had against said défendant by reason of said policy for 
a greater sum. That under the law, practice, and procédure which was at 
the time of the beginning of said action at law in the Suprême Court of the 
state of New York, at the time of the removal thereof to the District Court of 
the United States for the Northern District of New York, and now is in force 
and effect in said state of New York, the plaintiff in said action at law so 
brought upon said policy of Insurance might attack, controvert, and set aside 
the purported award so pleaded by the défendant Firemen's Fund Insurance 
Company, as a défense thereto, and the Suprême Court of that state in such 
law action might decree and ad.1udge, and a jury might flnd, that the award 
so pleaded as a défense was in fact invalid, ineffective, fraudulent, and void. 
That under the law, practice, and procédure which was at the time of the re- 
moval of said action at law from the Suprême Court of the state of New York 
to the District Court of the United States for the Northern District of New 
York, and still is in force and effect in the District Court of the United States, 
including the District Court for the Northern District of New York, the plain- 
tiff in said action at law so brought upon said policy of Insurance cannot at- 
tack, controvert, or set aside the award so pleaded by said défendant Insur- 
ance company; nor can tlie District Court in sald law action decree or ad- 
judge, nor can a jury flnd, that the award so pleaded is invalid, ineft'ective, 
fraudulent, or void. But tho said award is binding and conclusive upon this 
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pldintiff In sald law action nntil the same shall be canceled or set aslde at 
tBe suit of this plaintiff in a court of equity." 

13. "That after the fire hereinbefore mentioned and referred to, the défend- 
ant Firemen's Fund Insurance Company, by its agent duly authorized, notified 
the plaintiff that it claimed the right under said policy to hâve the loss or 
damage to the buildings and maehinery destroyed by said flre appraised by 
appraisers. That the J. B. Davis Manufacturing Company thereupon refused 
to agrée to an appraisal of part only of the property destroyed by said fire, 
and thereupon demanded that the said Firemen's Fund Insurance Company, 
under the provisions of said policy, should hâve the entire loss or damage to 
such property by said fire appraised by appraisers, and thereafter the sald 
Firemen's Fund Insurance Company, with the other Insurance companies hav- 
ing issued Insurance policles covering said property, designated one Thomas 
Fleming as one of the appraisers, and the plaintiJf, J. E. Davis Manufacturing 
Company, designated one Henry Stultz as one of said appraisers, and there- 
upon an Instrument in writing was made and subscrlbed by the Firemen's 
Fund Insurance Company by its aforesaid agent and the other Insurance com- 
panies aforesald, and this plaintiff, dated the 24th day of June, 1912, which In- 
strument was as foUows: 

" 'Agreement for Appraisal. 

" 'This agreement by and between J. E. Davis Mfg. Co., of the flrst part, and 
the Insurance Company, or Companies, whose names are signed hereto, each 
for Itself and not jolntly, of the second part, witnesseth : 

" 'That whereas, the party of the flrst part daims to hâve sustalned a loss 
by fire oecurrlng on the 5th day of Aprll, 1912, to and upon the following de- 
serlbed property, to wit: 

" 'J. E. Davis Manufacturing Co. 

" '$ On brick métal- roof ed building, additions and attachments thereto 

(excluding smoliestack, also foundatlons below levelof ground), and on concrète 
lumber shed, concrète and frame metal-roofed dry klln, and contents of same. 
Also contents of trucks or cars, and lumber in yard or streets adjoinlng, sltu- 
ate corner of Bast Court and Pendleton streets, Cortland, N. Y. It is under- 
stood, and agreed that part of dry klln is on land owned by the D. L. & W. 
R. R. Co. 

" 'It is understood and agreed that the word contents In this form shall 
cover office furniture, fixtures and supplies, and ail property, its own, or held 
by them in trust or on commission, sold but not dellvered, and this company 
shall be liable therefor ; but the word contents shall not cover any articles 
excepted in Une 38 of the Standard policy of the State of Nev? York. 

" 'And whereas, a disagreement has arlsen between the parties hereto, as 
to the amount of such loss, and 

" 'Whereas, it is provided by the policy (or policles) of sald party (or par- 
ties) of the second part, held by said party of the flrst, that In the event of 
disagreement as to the amount of loss the same shall, as in said policy (or 
policles) provided be ascertalned by appraisers. 

" 'Therefore this agreement witnesseth : That In conformlty to the terms 
and conditions of the policy (or policles) of the party (or parties) of the sec- 
ond part, Henry Stultz îmâ Thomas Fleming hâve been selected, and are 
merely appointed appraisers, to estlmate and appraise. In accordance with the 
terms and conditions of said policy (or policles), the sound value of said prop- 
erty and the amount of loss or damage directly caused by sald fire to and 
upon the same. 

" 'The sald appraisers shall flrst sélect a compétent and disinterested um- 
pire, as provided by sald policy (or policles) ; the said two appraisers together 
shall then estlmate and appraise the loss in conformlty to the conditions of 
said policy (or policles) stating separately sound value and damage, and fall- 
Ing to agrée, shall submlt their différences to the umpire ; and the award in 
writing of any two shall détermine the amount of such loss. Such loss or 
damage shall be ascertalned or estimated according to the actual cash value 
of said property at the tlme of the occurrence of said fire, with proper deduc- 

210 F.— 42 
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tion for dépréciation however caused, and sliall in no event exceed what it 
would then cost tlie insured to repair or replace the saine witli materlal ot like 
kind and quality, but sucli appraisement does net in any respect waive any 
of tlie provisions or conditions of said policy (or policies) of Insurance, or any 
forfeiture tliereof, or tlie proof of such loss and damage required by the policy 
(or policies) of insurance tliereon. 

" 'Witness our hands in duplicata at Cortland, N. ï., this 24th day of June, 
1912. 

" 'J, E. Davis Mfg. Co., 

" Ter J. E. Davis, Près. 
•"Northern Assur. Co. of London; Securlty Ins. Co. of New Haven; 
Rhode Island Ins. Co. of Providence; Nationale Pire Ins. Co. of 
Paris ; Globe Under. Agency Globe & Eutgers Ins. Co. ; Globe & Rut- 
gers Pire Ins. Co. ; Ins. Co. of North America, Philadelphia ; Fire- 
men's Ins. Co. of Newark, N. J. ; Pittsburg TJnderwriters of Pitts- 
burg; Delaware Ins. Co. of Philadelphia; Atlas Assurance Co. of 
England ; California Ins. Co. of San Francisco ; Firemen's Fund Ins. 
Co. of San Francisco; City of Neve York Ins. Co,; Scottish Union & 
National Ins. Co. ; Svea Fire & Life Ins. Co. ; Commercial Union 
Assur. Co. ; Michigan Pire & Marine Ins. Co., 
" 'By Harvey W. Russ, Adjuster for Each. 
" 'North River Fire Ins. Co. of N. Y. ; National Ben Franklin Ins. Co. ; 
Stuyvesant Ins.- Co. N. Y., 

" 'By James H. Andrews, Adjuster for Each, per Harvey W. Rusa 
"'North British & Mercantile Ins. Co., 

" 'By P. W. Kentner, S/A., per Harvey W. Russ. 
"'North Western National Ins. Co., 

" 'By John K. Sharkey, S/A., per Harvey W. Russ. 
" 'Norwich Union Assur. Co. of Eng., 

" 'By C. P. Gant, S/ A., per Harvey W. Russ, 
" 'Mechanics' & Traders' Ins. Co. of N. O., 

" 'By Clarence Rich, S/A., per Harvey W. Russ. 
"'Allemania Fire Ins. Co. of Pittsburgh; New Jersey Fire Ins. Co. of 
N. J., 

" 'By Geo. Berry, S/A., per Harvey W. Russ.' 
"That on the 24th day of June, 1912, the said appraisers at the city of Cort- 
land, N. Y., signed and sworé to a déclaration of appraisers as f ollows : 

" 'Déclaration of Appraisers. 
" 'State of New York, County of Cortland — ss. : 

" "We, the undersigned, do solemnly swear that we will act with strict im- 
partiality in making an appraisement and estimate of the sound value and 
loss and damage upon the property hereinbefore mentioned, in accordance 
with the foregolng appointment, and that we wlU make a true, just and con- 
scientious award of same, according to the best of our knowledge, skill and 
judgment. We are not related to the assured, either as creditors or otherwise, 
aud are not interested in said property or the Insurance thereon.' 

"That on said 24th day of June in the city of Cortland, N. Y., the said ap- 
praisers did enter into and sign a sélection of umpire which read as f ollows: 

" 'Sélection of Umpire. 

" 'We, the undersigned, hereby sélect and appoint David Nlcholson of Syra- 
cuse, New York, to act as umpire to settle matters of différence that shall ex- 
Ist between us, if any, by reason of and in compliance with the foregolng 
agreement and appointment.' 

"ïhat on the 9th day of July, 1912, at the city of Cortland, N. Y., the said 
David W. Nicholson, selected as aforesaid, signed and swore to a qualification 
of umpire as f ollows: 

" 'Qualification of Umpire. 
" 'State of New York, County of Cortland — ss. : 

" 'I, the undersigned, liereby accept the appointment of umpire, as provided 
in the foregolng agrceiueut, and solemnly swear that I will act with strict 
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impartiality in ail matters of différence that shall be submitted to me in con- 
nection with this appointment, and I will make a true, just and conscientious 
award, aceording to the best of my knowledge, skill and judgment. I am not 
related to any of the parties to this agreement, nor interested as a creditor or 
otherwise in said property or Insurance.' 

"That on the 29th day of August, 1912, at the City of Syracuse, New York, 
the said Thomas Fleming, appralser, and the said David W. Nicholson, um- 
pire, signed an award as foUows: 

" 'Award. 
" 'We, the undersigned, pursuant to the withln appointment, do hereby cer- 
tify that we hâve truly and conscientiously performed the dutles asslgned us, 
agreeably to the foregoing stipulations, and hâve appraised and determined 
and do hereby award as the sound value of said property on the 5th day of 
April, 1912, and the actual damage thereto by the fire on that day, the fol- 
lowing sums, to wit: 

Sound Value Loss and damage 
Ist item §157,474.04 $152,625.05' 

14. "That the plalntiff duly served ail notices of loss and ail signed and 
sworn statements and proofs of loss provided for by said policy of Insurance, 
and that the défendant Firemen's Fund Insurance Company waived the serv- 
ice of any' addltional statements and notice required by sald policy of Insur- 
ance, and that the plaintifif duly complied with ail of the requirements of said 
policy in référence to notices, claims, and proofs of loss, and ail conditions 
précèdent to bringing a suit or action on said policy. That more than 191 days 
elapsed after the delivery and service by the plaintiff upon the défendant 
Firemen's Fund Insurance Company of the proofs of loss and statement pro- 
vided for under said policy, and before the commencement of this action, and 
that twelve months had not elapsed after said fire before the commencement 
of an action at law upon said policy." 

15. The said award of $152,625.05, made and signed by Fleming and Nlchol- 
son, is inadéquate In a large amount, as the value of said property Insured 
and so destroyed by said lire was greatly and materially in excess of the sald 
amount so flxed by said award. 

16. The évidence Is quite conclusive and satisfactory, and I must flnd that 
the appralser selected by the défendant Firemen's Fund Insurance Company 
was not a compétent and disinterested appraiser, and that the umpire so se- 
lected by the said appraisers was not a compétent and a disinterested umpire, 
and the sélection of such umpire was secured and brought about by acts and 
conduct on the part of said Fleming and one Charles H. Phillips amounting 
to fraud and was done coUuslvely for the purpose of securing an umpire who 
was Interested and biased in favor of the said Insurance companies, and who 
was, in faet, blased and interested (nor financially interested) in favor of said 
Insurance companies, and that the acts and conduct of said appraiser, Thomas 
Fleming, throughout the appraisal and proceedings connected therewith and 
upon the making of the award, indlcated and showed a purpose to defraud the 
plalntiff by purposely and consciousiy bringing about and securing an ap- 
praisal and award grossly inadéquate and largely less than the actual and 
bona fide loss by reason of such lire and which he succeeded in doing. In this 
the umpire, David Nieholson, was elther a willing and a designing party, or so 
grossly négligent and disregardful of his duty to the parties interested that 
his conduct amounted and amounts to fraud in Its results, and such award so 
made by said Fleming and Nieholson was In its effect and results a fraud 
upon the plaintiff, and that such avi'ard so made dated August 29, 1912, the 
award set up and pleaded in the law action before referred to, must be held 
Invalid, ineffective, fraudulent, and void, and not binding on the J. E. Davis 
Manufacturing Company. 

The insurance, in the aggregate, was large, but the business was 
large and the plant a large one. There was a large stock on hand, and 
it was and is impossible to arrive at the exact value of such stock. 
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There was a large amount of raw material, that is, sawed lumber up- 
on which no f urther labor had been expended, but the greater part was 
in varions stages of manufacture and a large amount was ready for 
delivery, that is, completed so far as the J. E. Davis Manufacturing 
Company completed such work. Many, and perhaps most, of the pa- 
pers of said company were destroyed in the fire and to get at the actual 
loss, with any reasonable certainty great care on the part of the ap- 
praisers and umpire was demanded and was the right of the insured. 
The situation was such as to demand the careful scrutiny of such ap- 
praisers and of the umpire, but it also demanded of them the securing 
and considération of the best obtainable évidence. They had no right 
to assume a fraud or a false or an excessive claim of loss. There was 
no presumption on the face of the proof s of loss, made out in great dé- 
tail, that the claim was excessive. They had no right unbiased and 
unprejudiced, to start in as they did with the assumption and déclara- 
tion that they did not believe the J. E. Davis Manufacturing Company 
had sustained the loss claimed ; that they did not believe it had, at the 
time of the fire, the amount of property or stock on hand, set out in 
the proof s of loss. At least, it was the duty of each of the appraisers 
and of the umpire to carefully consider the sworn statements and oth- 
er évidence offered and submitted for their considération. The défend- 
ant Insurance company secured the services of an unsworn person who, 
acting as its agent, prepared a report as to the loss which was based 
in part on an assumed profit, not based on any proof of fact or facts 
and which, in fact, was erroneous, and this report contained material 
errors and was materially misleading and gave values of material and 
stock on hand and destroyed in the fire at much less than their actual 
value. This agent of the insurance company acted upon insufificient 
évidence and ignored information at hand and available, but, never- 
theless, the said Fleming, without making investigation as to the ac- 
curacy and reliability of such report, and utterly disregarding sworn 
statements as to the amount and value of such stock and material, ac- 
cepted and acted upon such report. The évidence is convincing that 
Fleming without évidence assumed from the very beginning that the 
proofs of loss and claims of the insured were grossly exaggerated and 
fraudulent and adhered to that assumption, declining to examine into 
the facts and make an honest effort to ascertain the truth. This re- 
port of the agent of the insurance company was not furnished to the 
appraiser appointed and named by the plaintiff, J. E. Davis Manufac- 
turing Company, for his information and considération, and was not 
examined or considered by him. The resuit was, as to this, that Flem- 
ing and Nicholson, Nicholson making no examination or investigation 
as to the accuracy of such statement made by such agent of the défend- 
ant, acted on erroneous information and rejected and refused to consid- 
er sworn information offered. 

The évidence also discloses that certain material évidence furnished 
by the plaintiff through its appraiser, Stukz, as to buildings and plumb- 
ing and its amount and value was not seen or examined by said Flem- 
ing. The évidence shows that thèse appraisers did not at any time 
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consider in détail the quantity and value of the property destroyed by 
the fire, and insured, but, on the other hand, attempted to fax a value 
in gross without going over the items and attempting to arrive at a 
fair and just estimate of their quantities and values. The appraisers 
and umpire did net go over the lists and statements of the property 
destroyed, furnished, or one of their own, together, and together never 
considered in any détail the quantity or value of the property destroy- 
ed, and the appraisers with the umpire never went over the Hsts of such 
property destroyed by said fire for the purpose of attempting to arrive 
at an award which should be the resuit of the joint action and délib- 
érations of either such appraisers or of said appraisers and said um- 
pire. At best, the resuit arrived at by one appraiser and the umpire 
was arbitrary, and biased and based on unwarranted assumptions and 
inaccurate and biased information accompanied by a refusai to exam- 
ine and consider the sworn évidence ofifered and consult and deliber- 
ate together. 

[1] It is true that such a proceeding by appraisers and an umpire 
does not demand the formalities of a trial in a court of law or in eq- 
uity, but it does demand a fair effort to ascertain the truth and a con- 
sidération of available évidence and information and the deliberate 
judgment of the ones making the award after due consultation and dé- 
libération. 

[2] I také it that the appraisers as well as the umpire should be not 
only compétent, but fair and unprejudiced as between the parties to the 
award and the détermination of whose interests are confided to them. 
In the language of the policy of insurance, the appraiser is to be "dis- 
interested," and this means "fair and Unprejudiced." Bradshaw v. 
Insurance Co., 137 N. Y. 137, 32 N. E. 1055. It is the duty of the ap- 
praiser, undoubtedly, to bring out ail the facts favorable to the party 
nominating him ; but he is not the agent of the party so naming him. 
A refusai or willful neglectof the appraiser or umpire to listen to and 
consider material sworn statements presented is évidence of préjudice, 
bias, and interest. Kaiser v. Hamburg-Bremen Fire Ins. Co., 59 App. 
, Div. 525, 69 N. Y. Supp. 344, affirmed 172 N. Y. 663, 65 N. E. 1118. 

[3] And it was the duty of thèse appraisers to consult together, and, 
if they did not agrée, to call in the umpire whose f unction it was to 
deliberate with them. It was improper for one or two to consider évi- 
dence or information not submitted to the other or the others. New 
York Mut. Sav. Ass'n v. Manchester Assur. Ce, 94 App. Div. 104, 87 
N. Y. Supp. 1075, where it is said : 

"The scheme of appraisal contemplâtes that the two appraisers shall esti- 
mate the amount of the loss, and in case of their disagreement 'their différ- 
ences' shall be submitted to the umpire. It is not within the purpose of the 
provision that one appraiser shall présent no estimate to his associate ap- 
praiser, but confer with the umpire in the absence of and without any notice 
whatever to the other appraiser." 

[4] But this, substantially, is what was done hère, and such action 
barely rose to the dignity of a real conférence between Fleming and 
Nicholson. Each obtained information upon "his own hook," so to 
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express ît, and then each made figures based on his private information, 
to a large extent, and ignoring the other appraiser proceeded to make 
an award. Really Fleming was ignorant of the évidence or informa- 
tion on which Nicholson acted, and Nicholson was ignorant of that on 
which Fleming acted, and Stultz knew little if anything of the real in- 
formation on which either or both of the others acted. This award 
was not the resuit of information furnished to ail or considered by ail 
or by any two, or of the joint délibération of the three or of any two. 
True two signed the award, and so two agreed in the final resuit, but it 
by no means follows that the two would hâve agreed on that resuit had 
they consulted ail the évidence and information possessed by each and 
deliberated thereon. 

I think that an examination and considération of the évidence of Mr. 
Fleming is conclusive against the fairness and justice of the award 
made. "Palmer's report" was the report of a gentleman engaged by 
the insurance companies, and this report was not accurate or based up- 
on full information or correct information. Mr. Palmer was not 
sworn, and still Mr. Fleming on this trial testified as follows : 

"Q. Now, Mr. Fleming, In other words In making your appraisal of stock 
yon gave full crédit to Palmer's report and no crédit whatever to the sworn 
proofs of loss and the affidavlts presented by the company; that is the sub- 
stance of it, is it? A. Yes, sir; you are correct." 

This witness also said : 

"Q. Dld you, while you were sittlng as an appraiser on this case, dld you 
ever hear of any figures made by Hollister or Lane on this plumbingî A. 
No, sir. 

"Q. So that If the umplre had before him figures on plumbing made by Mr. 
Hollister and Mr. Lane he had information before him that you never saw 
upon the appraisal of this loss? A. That is true." 

From reading the évidence of Mr. Fleming, it is apparent that he 
proceeded on the assumption from the very beginning that the quan- 
tities of material, etc., set forth in the proofs of loss were wrong, and 
that the company did not hâve the amount set forth in the proofs of 
loss. In short, he failed to give the sworn proofs of loss and the sworn 
affidavits submitted in support thereof any considération whatever. 

Without going into détail, the évidence also shows that on the prior 
trial of one of the cases against one of the insurance companies involv- 
ed in this loss Mr. Fleming made statements almost exactly opposite 
to the statements made on the trial of this case in important matters. 
My impression is that he saw the force of the admissions made by him 
on that trial and sought to avoid their force and effect by changing his 
évidence on this trial. His explanation was that he did not understand 
the questions put to him on the former trial, but it seems to me clear 
that those questions were very plain and unmistakable, and that the 
answers were equally clear and emphatic. If it be true that Mr. Flem- 
ing was unable to understand and comprehend the questions put to him 
on the other trial, a fair inference may be drawn that he was incompé- 
tent to act as an appraiser in this important matter. The questions 
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referred to were fair, clear, and explicit. It does not appear that the 
witness was confused or that he could hâve misunderstood. 

My condusions are that the appraisal made should be set aside, and 
that the whole matter should be determined before a court and jury. 

There will be a judgment setting aside the award accordingly, with 
costs. 



In re METALLIC SPBCIALTT MFG. CO. 

(District Court, E. D. Pennsylvania. January 23, 1914.) 

No. 4189. 

Biixs AND Notes (§ 438*)-r-DiscHABGE— Oancellation ob Sxjbrendeb of 
Notes. 

To induce a créditer of a corporation who had issued an attachaient 
against it to withdraw its attachaient and contribute a specified aniount 
to enable the corporation to meet its pressing demands, it was agreed 
that certain other creditors would release their demands, among whom 
was the president's mother-in-law. At his request, the president's wife 
obtained her notes from the mother-in-law, stating that the company 
wanted to show them to a créditer in order to show the amount of the 
indebtedness to her and that she would bring them back to the mother- 
in-law as soon as she was through with them. The président, hewever, 
preduced the notes for cancellation at a meeting of the creditors, and, 
witheut any inquiry as to his autherity to dellver them for cancellation, 
though they were not Indersed by the mother-in-law, the signatures were 
torn oflf and they were treated as canceled. Held, that the notes were 
not in fact discharged, as the président had no authority to surrender 
them for cancellation, having obtained them for a spécifie purpose, and 
there was no reason for applylng the doctrine of estoppel, as the notes on 
their face showed the president's lack of title. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1277, 
1278 ; Dec. Dig. § 438.*] 

In Bankruptcy. Proceeding against the Metallic Specialty Manu- 
facturing Company. On certificate of the référée concerning the claim 
of Mary Needles. Order of the référée allowing the claim affirmed. 

See, also, 193 Fed. 300. 

Allen S. Morgan, of Philadelphia, Pa., for claimant. 
C. Wilfred Conard, Frederick W. Bauer, and Simpson & Brown, ail 
of Philadelphia, Pa., for trustée. 

J. B. McPHERSON, Circuit Judge. This controversy is over a 
claim made by Mary Needles against the bankrupt upon two prom- 
issory notes. The trustée attacked the claim on the ground that the 
debt had been released and canceled by Mrs. Needles on or about 
February 4, 1910. The facts will appear by the report of the référée 
(Edward F. Hoffman, Esq.) : 

"It appeared that Mrs. Needles was the mother-in-law of Marc Sternberg, 
the président ef the corporation. She had l:cjon for years a ctmflrmed invalid, 
sufïering from a rheumatie affliction, wliich conflned her to lier room and the 
use of a rolling chair for moving about in her résidence. Her dépositions were 
taken by me at her home, 181.5 North Broad street, Philadelphia. 
> * — ^_^^^_ 

•For other cases see same toplo & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"Prior to the loan in question she had derived a fund of some $17,000 from 
the sale of real estate, and there is no dispute as to the loan, nor the circum- 
stances under which the notes in question vvere procured from her, and tlie oc- 
currences at the meeting I hâve alluded to. 

"The facts are, briefly, as follovvs : The Metallic Speclalty Manufacturing 
Company was a corporation with a stock issue of ?>250,000 divided Into sliares 
of the par value of .1!25 each. On or about the time that the loan was madc, 
Mrs. Needles was given, as collatéral for a loan of !î;11,000, 440 shares, or an 
équivalent to the amount of the loan, taklng the stock at par value as collat- 
éral securlty. 

"In February, 1910, the Metallic Speclalty Manufacturing Company was 
financlally embarrassed. It was being pressée by George S. Romlnger for the 
collection of a elalm of $12,&48.32 for loans made by hini to the corporation. 
He had placed the collection of hls claim in the hands of Messrs. Simpson & 
Brown, attorneys, and Frederick W. Bauer, Esq., on behalf of this firm, is- 
sued a foreign attachment against the corporation. 

"As a resuit of the légal proceedings, a proposition was made to Rominger 
that for the purpose of avoiding insolvency of the Company several of its cred- 
Itors should release their demands against the company If Eominger would 
withdraw his attachment and contribute the amount of $2,000 to enable the 
Company to meet its pressing demands, the company to give him its notes for 
the amount of his original demand with an added amount of $2,000 to be 
loaned by him. This negotlation with Eominger was conducted on the part 
of the company by Marc Sternberg, président. 

"Of the claims to be released to carry out this negotlation with Eominger it 
was stipulated in a written agreement that Mrs. Needles should surrender her 
notes in amount of $11,000 for cancellation. Mrs. Needles, however, was not 
on terms with her son-in-law, Marc Sternberg. She dld not speak to him or 
hâve communication of any kind with him, nor was she informed of the trans- 
action that was contemplated with Eominger. 

"Marc Sternberg, who was optimistic as to the future of the company if res- 
cued from its impending insolvency, resorted to a fraud to obtain the notes 
from his mother-in-law. He asked his wife to obtain the notes from her 
motlier without giving to his wife information as to the purpose for which 
they were to be procured except that they were to be exliibited at a meeting. 

"Mrs. Needles' account of the circumstances under which the notes were 
procured is as f ollows : 

" 'My daughter asked me to let her hâve the notes to take over to the com- 
pany, so they could show it to Eominger that I was not any larger créditer 
than $11,000. 

" 'Q. Did she state who directed her to call upon you?' 

"(Objected to.) 

" 'A. The company. 

" 'Q. Was anything said at the time about the return of the notes? 

" 'A. She was to brlng them back to me just as soon as she was through 
with them.' 

"There is not a word in the testimony that shows that the notes were de- 
livered for any other purpose than that of exhibiting them to show the amount 
of indebtedness. 

"I find as a fact that Mrs. Needles delivered the notes for the sole purpose 
of allowing the notes to be exhibited to show the amount of the company's In- 
debtedness to her, and if any agency was ereated by delivery of the notes it 
was limited to authority only to exhlbit them to show amount of indebtedness. 
The notes having been thus obtained by Mrs. Sternberg were placed in the 
possession of Marc Sternberg, who in turn took them to the meeting arranged 
to be held on the 4th of February, 1910. 

"He reported to the meeting that he produced Mrs. Needles' notes for can- 
cellation in accordance with the negotlation that had been arranged and with- 
out any inquiry as to his authority to deliver the notes other than the pos- 
session of them, the signatures were torn off the notes, and they vi^ere thereby 
considered as canceled, and Eominger carried out the agreement he had made 
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as to the cash contribution and the raising of the foreign attachment against 
the property. 

"A few days after she had delivered thèse notes, Mrs. Needles made Inqulry 
from her daughter as to the return of the notes. She was flrst met with 
evasive answers, and finally, Mrs. Needles having threatened légal proceedings 
to procure the return of the notes, her daughter told her if she would let her 
hâve the stock she would give her new notes. Thereupon Mrs. Needles gave 
the daughter the 440 shares of stock and new notes were glven to her in the 
amounts of the notes that had been previously trusted to the daughter, but 
nothing was said to her at any time about the agreement with Eominger or 
the cancellation of the original notes. 

"From the facts I bave found I cannot see any terms of agency under which 
the notes were delivered that could enable Sternberg to affect Mrs. Needles' 
claim on the notes. If agent at ail, he was simply an agent for the custody of 
the notes. They were obtained from Mrs. Needles by a mère trick devised 
by Marc Sternberg, and perpetrated through the intervention of the daughter, 
whom she trusted, and through whom they were obtained without any au- 
thority from the party giving the transfer to make any other use of the notes 
except to exhiblt them to show the amount of the company's indebteduess. 

"Under thèse circumstances, I do not see that there is any question of 
agency in the case. 

"When the notes were produced at the meeting, It was incumbent upon the 
parties interested in the negotiation to show that the debt of which the notes 
were an évidence were properly released. Mère delivery of the notes with- 
out establishing the authority of the holder of the notes to deliver them is 
not a valid delivery for the purpose of canceling the debt. It is not surprising 
that when Sternberg produced his mother-in-law's notes at the meeting, offer- 
ing them for cancellation, that it was taken for granted he did so with the 
sanction of Mrs. Needles; but this assumption was at the risk of those who 
acted on it, as the mère possession of a paper that does not pass by delivery 
does not impart authority to release or collect the debt of which It is the évi- 
dence. 

"It is settled by innumerable cases that the principal is only bound by the 
extent of the authority he has conferred upon the agent, and If the agent ex- 
ceeds the S-Uthority conferred the action does not bind his principal. See 
Ency. of Law, Agency, p. 986. 

"In the case of Fletcher v. Integrity Trust Co., 31 Wkly. Notes Cas. (Pa.) 
503, it was held that the agent of a depositor in bank to make a deposit in 
the possession of a deposit book is not authorized to draw on the deposit, 
though it was deposited in his name as trustée. 

"In the case of Investment Co. v. Eldridge [175 Pa. 287, 34 Atl. 629] where 
the président of a corporation gave false information to a debtor of the cor- 
poration as to the value of the stock of the corporation held by the debtor and 
thus involved the debtor in a loss, in passing upon the effect of thèse déclara- 
tions as binding upon the company, Green, .T., Suprême Court of Pennsylvania, 
uses this language : 'It is enough to know that for the wrongful conduct of 
its président in giving untrue information in the manner proposed to be proved 
in this case it cannot be that the plaintifE must lose its debt. He had no 
right to bind the company by any such déclarations. He was outslde the Une 
of his duty in giving false information, and such action on his part can only 
be rcgarded by the law as a transgression of duty and tortious in character.' 

"Though the facts in the case quoted are not at ail similar to the case in 
hand, the language is very pertinent. 

"The second transaction, the giving of new notes, might hâve some bearing 
on the case if Mrs. Needles had been informed of the flrst transaction ; but, 
having uo knowledge whatever of the negotiations witli Rominger, the delivery 
to her of the second notes was simply an atteropt at another pièce of tortious 
conduct by Sternberg, which was of no effect. The corporation had just been 
delivered from immédiate insolvency by the contribution of $2,000, and his at- 
tempt to conceal his first wrong committed in delivering up the original notes 
by claiming that the second notes were for the purchase of the stock at par 
was an absolutely invalid transaction, but BIrs. Needles, not having made a 
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surrender of her original notes, had a right at any time to surrender the stoclî 
and clalm on the debt for whlch the notes were given, and therefore the sec- 
ond transaction, as she was In Ignorance ail the time of the Rominger ne- 
gotiations, did not defeat her right to clalm on the original Indebtedness. 
"I therefore admit her clalm In amount as flled, $12,086.34." 

Little need be added to the foregoing report. As will be observed, 
the case turns on the facts, and thèse can hardly be described as in 
dispute. At ail events, I think the évidence does not leave them in 
doubt, and I concur in the referee's findings. 

It is clear that Sternberg had no authority from Mrs. Needles to 
surrender the notes for cancellation. He had obtained possession of 
them by a trick, but they had been put into his hands for a spécifie 
purpose, namely, to be exhibited to Rominger, and then to be returned 
to Mrs. Needles. She did not indorse them, and he had no title to 
them, either real or apparent. They were merely in his custody, and 
they showed his lack of title on their face. No reason exists therefore 
to apply the doctrine of estoppel, as in the case where the owner in- 
dorses a certificate of stock in blank and delivers it to another person 
who abuses his trust. I agrée that Miller Piano Ce. v. Parker, 155 
Pa. 208, 26 Atl. 303, 35 Am. St. Rep. 873, is practically identical with 
the case at bar. As the Suprême Court of Pennsylvania said : 

"Mère possession Is at best but évidence, prima facle, of ownership of a Per- 
sonal chattel. It is never conclusive of the title. The reason Is that It may 
resuit from a purchase, a bailment, or a trespass. The gênerai rule is that 
one cannot make to his venclee a good title to articles that he does not own. 
If the possession of the seller Is that of a bailee or a trespasser, the ruie that 
déclares that where one of two Innocent persons must suffer loss the loss 
should fall on hlm whose act or omission made the loss possible does not ap- 
ply. A bailment for hire maires It possible for a dishonest bailee,to sell the 
goods to an innocent purchaser, but such a sale will not pass the title of the 
ballor, for he has done or omltted nothing that should estop him from as- 
serting his ownership of the goods. The contract of bailment made it neces- 
sary to glve possession of the thlng balled to the bailee for the spécial and 
temporary purposes of the bailment, but the title remained In the owner. 
The fault In such a case Is that of the dishonest bailee." 

The order of the référée under date of June 17, 1913, allowing the 
claim of Mary Needles, is affirmed. 
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PORTLAND RY., LIGHT & POWER CO. v. CITY OF PORTLAND et al. 

(District Court, D. Oregon. January 12, 1914.) 

No. 6,222. 

1. Courts (§ 282*) — Fédéral Courts— Jurisdiction— Fédéral Questions. 

Where a complaint sought to restrain the enforcement of a eity ordl- 
nance compelling street railway companies to sell six tickets for 25 cents 
and alleged tliat complalnant had a franciilse authorizing it to charge 
a flve-cent tare; that the ordlnance, if enforced, would vlolate the con- 
tract clause of the fédéral Constitution and would also deprive coinplain- 
ant of its property without due process of law ; that the rates prescribed 
by the ordlnance were confiscatory ; and that the penaltles prescribed by 
the ordlnance were so excessive as to prevent persons alïected thereby 
from resorting to the courts to détermine the validity of the ordlnance, 
and thereby deprlved complainant of the equal protection of the laws — 
each of suoh allégations presented a fédéral question and was sufflcient 
to confer fédéral jurisdiction, 

[Ed. Note.— For other cases, see Courts, Cent Dig. §| 820-824; Dec. 
Dig. § 282.*] 

2. Courts (§ 299*) — Fédéral Courts— Jurisdiction. 

When fédéral jurisdiction is invoked on the ground that fédéral ques- 
tions are involved, jurisdiction dépends on the questions presented by the 
pleadings and not on the ultimate détermination thereof. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841 ; Dec. Dig. § 
299.*] 

3. Courts (§ 263*) — Fédéral Courts— Jurisdiction— Rétention. 

Where fédéral jurisdiction has been properly invoked in a suit Involv- 
ing a fédéral question, the court will retain the case and adniinister com- 
plète relief on other grounds, though the state courts may afford an adé- 
quate remedy. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 799, 800; Dec. 
Dig. § 263.*] 

4. Courts (§ 489*) — Fédéral Courts— Fédéral Questions. 

Where a city, in the exercise of certain enumerated state powers dele- 
gated to it, transgresses the fédéral Constitution, the fédéral courts hâve 
jurisdiction to right the wrong, though the act may not hâve been au- 
thorized by the state, or may hâve been forbidden by the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 1324^1330, 1333- 
1341, 1372-1374; Dec. Dig. § 489.*] 

6. Constitutional Law (§ 135*) — Corporatb Franchise— Contract— Régu- 
lation. 

A street railway franchise, provldlng that the grantee may charge a 
fare not exceeding five cents per passenger, does not constitute a contract 
suspending the governmental power of régulation during the life of the 
franchise. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 380- 
387; Dec. Dig. § 135.*] 

5. Constitutional Law (§ 247*) — Obdinances— Street Railway Rates— Rég- 

ulation— Penaltie s. 

Where a city ordlnance requiring street railway companies to sell six 
tickets for 25 cents provided a penalty of a fine of 3100 or 30 days In 
jall, or both fine and imprisonment, such penalty was not so excessive or 
unreasonable as to prevent persons afCected thereby from resorting to 

•For other cases see same toplc & § ntjmbee in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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the courts to détermine tlie validity of the ordlnance and for that reason 
operate to deny equal protection of the laws. 

[Ed. Note. — For ottier cases, see Constitutional Law, Cent Dig. § 703; 
Dec. Dig. § 247.*] 

7. Caeeiers (§ 1*) — Street Raileoads— Rates— Kegulation— Public Utilitt 
Law— Bfpect— City Okdinances. 

Sinee the rlglit to regulate rates of public service corporations Is a gov- 
ernmental power vested in the state in its sovereign capacity, the state 
of Oregon having passed a public utility law (Laws Or. 1911, c. 279) vest- 
ing in the State Railroad Commission jurisdiction to supervise and reg- 
ulate every publie utility in the state, giving to such commission ex- 
clusive authority to investigate rates charged by public utilities and, if 
found unreasonable, to flx and order substituted therefor such rates aa 
shall be just and reasonable, and providing that every public utility shall 
file with the commission schedules of its rates and that no changes shall 
be made therein except as In the law provlded, such act deprived the 
City of Portland of rovi^er to pass an ordinance requlring a street railway 
Company in such city whleh had flled its rates with the Railroad Com- 
mission to sell six tickets for 25 cents after the ordinance took effect. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 2 ; Dec. Dig. § 1.*] 

In Equity. Suit by the Portland Railway, Light & Power Company 
against the City of Portland to enjoin the enforcement of a city ordi- 
nance requiring street railway companies in the city to sell six tickets 
for 25 cents. On motion to dismiss. Denied. Preliminary injunction 
granted. 

F. V. Holman and Harrison Allen, both of Portland, Or., for plain- 
tifï. 
L. E. Latourette, Asst. City Atty., of Portland, Or., for défendants. 

BEAN, District Judge. The court has not been able to formulate a 
written opinion owing to the fact that the last brief in the case was not 
iîled until Friday afternoon. However, I hâve reached a conclusion in 
the matter, and in order that there may be no unnecessary delay I feel 
that I should announce it this morning. 

The suit is brought to enjoin the enforcement of an ordinance of the 
city, adopted November 5, 1913, requiring street railway companies 
within the city engaged in the transportation of passengers to sell six 
tickets for 25 cents, and to provide conductors with such tickets for sale 
whenever demanded by a passenger, upon payment of the price speci- 
fied. Upon the filing of the bill an order was made requiring the de- 
fendant to appear and show cause why a preliminary injunction should 
not issue. In obédience to this order the défendant appeared and filed 
a motion to dismiss tlie complaint on the ground that the court was 
without jurisdiction and because it does not state facts sufficient to 
constitute a cause of suit. 

[ 1 ] Now, the jurisdiction of this court is invoked on several grounds. 
First, it is alleged that the franchise under which the plaintiff is operat- 
ing contains a provision that it may charge a fare of five cents, and no 
more, for each passenger carried, and that such provision constitutes 
a contract valid during the life of the franchise which cannot be im- 

•For other cases see same topic & § nijmbek in Dec. & Am. Digs. 1907 to date. & Eep'r Indexes 
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paired, and therefore the ordinance which undertakes to reduce the 
fare below five cents is violative of the provisions of section 10 of ar- 
ticle 1 of the Constitution of the United States, which inhibits a state 
from passing any law impairing the obligations of contracts. This 
clearly gives the fédéral court jurisdiction, and it is immaterial that it 
may ultimately hold that no such contract exists. 

[2] The jurisdiction dépends on the questions involved and not the 
ultimate décision thereof, and the court will not lose jurisdiction be- 
cause it may décide that question against the complainant. 

[3] The jurisdiction of the court having been properly invoked, it 
will retain the case and administer relief on other grounds, although 
the State courts may afïord an adéquate remedy. It was so held in the 
Michigan Railroad Tax cases (C. C.) 138 Fed. 223. 

Again, it is claimed that the ordinance in question if enforced will 
deprive the plaintiff of its property without due process of law, and 
therefore violâtes the fourteenth amendment to the fédéral Consti- 
tution because the city has no authority to pass such an ordinance, 
since the amendment to the charter, under which it was enacted, is in 
conflict with the Utility Laws of the state and therefore void. This 
also présents a fédéral question under the récent case of Home 1 el. & 
Tel. Co. V. Los Angeles, 227 U. S. 278, 33 Sup. Ct. 312, 57 L. Ed. 510, 
and gives this court jurisdiction. In that case it is said that: 

"The fourteenth ainendment provides « * * for a case where one who 
Is in possession of state power uses that power to the doing of the wrongs 
which the amendment forbids even although the consummatlon of the wrong 
may not be within the powers possessed if the commission of tlie wrong itself 
is rendered possible or is efHciently aided by the state authority lodged in the 
wrongdoer. That is to say, the theory of the amendment is that, where an 
officer or other représentative of a state in the exercise of the authority with 
which he is clothed misuses the power possessed to do a wrong forbldden by 
the amendment, inquiry concerning whether the state has authorlzed the 
wrong is irrelevant, and the fédéral judicial power is compétent to afford 
redress for the wrong by dealing with the officer and the resuit of his exer- 
tion of power." 

[4] Now, the city of Portland possesses certain enumerated state 
powers, and if in the exercise of such powers it transgresses the Con- 
stitution of the United States the fédéral court has jurisdiction to 
right the wrong, although the act may not bave been authorized by the 
state or indeed may bave been forbidden by the state, as was the fact 
in the Home Téléphone Case. 

Again, it is claimed that the rates fixed by the ordinance are con- 
fiscatory and will deny the company a reasonable return on its invest- 
ment and therefore deprive it of its property without due process of 
law. This présents a fédéral question, and, if the averments of the 
bill are sufficient to state a cause of action, plaintiff is entitled to be 
heard upon this point. 

And, finally, it is claimed that the penalties provided in the ordi- 
nance are so excessive as to prevent persons affected thereby from re- 
sorting to the courts for the purpose of determining the validity of the 
ordinance, and they are therefore denied the equal protection of the 
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laws and their property Kable to be taken without due process of law. 
If true, this also présents a fédéral question within the ruling of the 
Suprême Court of the United States in Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 
764. I think, therefore, clearly the court has jurisdiction. 

As already said, no answer has been filed, but the case has been sub- 
mitted on a motion to dismiss, which serves the purpose of a demurrer. 
The allégations of the complaint must therefore be taken as true, and 
if it States facts sufficient to constitute a cause of suit the plaintiff is 
entitled to the preliminary injunction prayed for. » 

[5] This court held, in Portland Ry., Light & Power Co. v. City of 
Portland, 201 Fed. 119, that the provision in the franchise of the plain- 
tiff concerning the rates to be charged b) \ does not constitute a con- 
tract suspending the governmental power of régulation during the life 
of the franchise, and I take it, therefore, plaintiff is not entitled to re- 
lief on this ground. 

I doubt whether the complaint as amended states facts sufficient to 
show that the rates as fixed by the city will be confiscatory. The value 
of plaintiff's property devoted to street railway purposes within the 
city is stated in the complaint, but it is silent as to the income derived 
therefrom or the operating expenses. The only averment in that con- 
nection is that from the présent revenues the plaintiff is earning only 
a certain per cent, on its investment. This is but a conclusion, and 
under the récent décisions of the Suprême Court in the Minnesota and 
kindreid rate cases is not sufficient. The omission in the complaint is 
probably due to an error of some amanuensis in copying the amend- 
ment. In the original bill it was alleged that the total revenues of the 
Company for the year ending June 30, 1913, were $3,577,627.94, and 
the total expenses, including taxes, fixed charges, etc., for the same pe- 
riod, were $2,878,263.56, leaving a net revenue of $499,364.38, being 
an income of about 4 per cent, on the $12,284,487, the alleged présent 
value of the railway plant within the city. But thèse averments are 
omitted from the amended bill, no doubt by an oversight in drafting 
the amendment. Nor do the affidavits filed give any data upon which 
the court could proceed in this connection. An affidavit filed on behalf 
of the city shows that from the reports of the company filed with the 
city auditor the revenues for the year preceding the filing of the bill 
were $4,012,706.78, and the expenses $2,183,698.34, leaving a net reve- 
nue of $1,829,008.44. But upon attention being called to alleged errors 
in this statementj a supplemental affidavit was filed, in which the oper- 
ating expenses are undertaken to be stated in détail, and as so stated 
show that the total was $4,214,434.09, or in ail $200,000 more than the 
income. It is apparent therefore that there must be some error in thèse 
affidavits. The operating expenses, as stated in the last affidavit, prob- 
ably include those of the entire system. 

[6] I do not think the penalties provided in the ordinance for a vio- 
lation thereof are so excessive or unreasonable as to come within the 
rule laid down in the Young Case. The law under considération in 
that case fixed two cents a mile as the passenger rates to be charged by 
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railroads in Minnesota, and made a violation thereof by any person, 
agent, or employé, of the company a f elony punishable by a fine net ex- 
ceeding $5,000 or by imprisonment in the state penitentiary for a period 
not exceeding five years, or both fine and imprisonment, and the court 
held that the fine was so enormous and the penalty imposed so serions 
as to amount to an intimidation of the company and its employés from 
resorting to the courts to test the validity of the law, and theref ore vio- 
lated the fédéral Constitution. But hère the penalty does not exceed 
a fine of $100 or 30 days in the city jail, or both fine and imprisonment, 
and is, I take it, such a penalty as might lawfuUy be provided to compel 
obédience to the ordinance. 

[7] The remaining question, and the vital one, as I take it, is wheth- 
er section 81 of the city charter so far as it undertakes to vest the mu- 
nicipality with power to fix rates to be charged by public utility com- 
panies operating within the city is valid. It was adopted by the légal 
voters of the city in May, 1913, as one of several amendments to the 
city charter. At that time a gênerai law of the state was in force known 
as the Public Utility Act (Laws 1911, c. 279), which vested the Railroad 
Commission with the power and jurisdiction to supervise and regulate 
every public utility in the state, and gave to b"uch commission the ex- 
clusive authority to investigate any rates charged by public utilities and 
if found unreasonable to fix and order substituted therefor such rates 
as shall be just and reasonable. The law provides that every public 
utility in the state must file with the commission within a time fixed by 
it schedules of its rates, and that no changes shall be made therein ex- 
cept as in the law provided. It is also made an oflrense, punishable as 
such, for any public utility to charge or coUect a greater or less com- 
pensation than specified in such schedule until the same is changed as 
provided by law, or to accept or receive any rebate, commission, or dis- 
crimination whereby any service shall be rendered at a less rate than 
named in the published schedule and tarifï in force as provided in the 
act. The purpose of thèse provisions was to prevent unjust discrim- 
ination and to require public utilities to afford the same service to ail 
patrons under the same circumstances. The plaintifï, in compliance 
with this law, filed its schedule of rates with the commission prior to 
the adoption of the amendment to the city charter and prior to the 
enactment of the ordinance in question. The rates stated in thèse 
schedules are materially diflferent from those prescribed by the city. 
It is apparent, therefore, that both the Utility Act and the city ordi- 
nance cannot be enforced. If the plaintiff obeys the Utility Act and 
charges the rates made lawful thereby, it will be violating the city 
ordinance and be liable to punishment therefor, for the charges provid- 
ed in the ordinance are less than those fixed in the schedule filed with 
the Public Utility Commission. If, on the other hand, it obeys the city 
ordinance and charges the rate provided therein, it will be violating the 
Utility Act for a like reason. It is clear therefore that both cannot 
stand. One or the_ other must give way. There cannot be twQ public 
bodies existing at the same time with original jurisdiction to prescribe 
and fix the only lawful rates to be charged by a public utility. Cali- 



672 210 FEDEEAL REPORTEE 

fornIa-Oregon Power Ce. v. City of Grants Pass (D. C.) 203 Fed. 173 ; 
and Seattle Electric Co. v. City of Seattle (D. C.) 206 Fed. 955. 

New, the right to regulate rates of public service corporations is a 
governmental power vested in the state in its sovereign capacity. It 
may be exercised by the state directly or through a commission ap- 
pointed by it, or it may delegate such power to a municipality. But I 
do net understand that a municipality may assume to itself such pow- 
er without the consent of the state where there is a gênerai law on the 
.subject emanating from the entire state. It is true that under the 
Oregon System the légal voters of every city or town are given power 
to enact and amend their municipal charter, subject to the Constitution 
and criminal laws of the state. But this does not authorize the people 
of a city to amend its charter so as to confer upon the municipality 
powers beyond what are purely municipal or inconsistent with a gênerai 
law of the state constitutionally enacted. Straw v. Harris, 54 Or. 424, 
103 Pac. 777, and Kiernan v. Portland, 57 Or. 454, 111 Pac. 379, 112 
P^c. 402, 37 L. R. A. (N. S.) 339. It was so held by the ^Suprême 
Court of the state in Riggs v. City of Grants Pass, 134 Pac. 776, where 
a city attempted to amend its charter so as to authorize its council to 
incur an indebtedness for the building of railroads. The régulation of 
fares to be charged by public service corporations is not primarily a 
municipal matter, but is a sovereign right belonging to the state in its 
sovereign capacity. Ail authority over the subject must emanate from 
the state. The effect of the amendment to the charter of the city of 
Portland is an attempt to ignore the state authority and to assume sov- 
ereign rights superior and contrary to the expressed will of the state as 
manifested in its législation. If the amendment is valid and takes the 
public utilities within the city of Portland out of the opération of the 
Public Utility Act and the jurisdiction of the commission created by it, 
then every municipality in the state may amend its charter with like 
efîect, and the Public Utility Act will become a useless and emasculat- 
ed pièce of législation, the will of the entire people as expressed there- 
in be practically ignored, and the people of a part of the state become 
greater than the whole. The Public Utility Act was not only passed 
by the Législature but approved by a majority of the people on a référ- 
endum vote. It is therefore the expressed will of the sovereign power 
of the state concerning a subject over which it has jurisdiction, and it 
cannot be amended or abrogated by the people of a particular or given 
locality. The purpose was to provide a uniform system throughout 
the entire state for the control and régulation of public utilities and 
fixing the rates to be charged by them, and to create a tribunal for that 
purpose. It is true the Public Utility Act does recognize the authority 
of municipalities over public service corporations within its boundaries 
for certain purposes, but not in the matter of regulating or prescribing 
rates or fares. That power is vested alone in the Public Service Com- 
mission. 

Now, Portland, or the people of Portland, are not without remedy 
if the rate charged by the plaintifï is unreasonable or unjust. They 
hâve a full and complète remedy by application to the tribunal created 
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by the state for the purpose of determining such questions, and which 
is provided with the necessary machinery and expert assistants to deal 
with the subjeçt intelligently. I take it therefore that the preHminary 
injunction should issue ; the f orm thereof and the amount of the bond 
to be determined hereafter. 



THE CITY OP MONTGOMEET. 
(District Court, S. D. New York. December 15, 1913.) 

1. SeAMEN (§ 6*) CONTEACT OF EMPLOTMENT CONSTETJCTION TeEM OP 

Service. 

Articles by which a seaman engaged for service on a steamship for "one 
or more trlps" from New York to Savannah and return to New York or 
Boston, and such other coastwise ports or places as the master might di- 
rect, for a term not esceeding one calendar month, the port of discharge 
to be New York or Boston, as practically construed by the parties, held 
not to bind the seaman to serve more than one round trip. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 8-18 ; Dec. Dig. 
§ 6.*] 

2. Seamen (§ 33*) — Wages — Failueb to Pat on Teemination of Seevice — 

VALIDITY of CONTEACT CONSTEUCTION OF STATUTE. 

The provisions of Rev. St. § 4529, as amended by Act Dec. 21, 1898, c. 
28, § 4, 30 Stat. 756 (U. S. Comp. St. 1901, p. 3077), requlring the payment 
o£ seamen withln two days after the termination of their term of service 
or on their discharge if before that tlme, under penalty of payment of 
wages durlng the time such payment is delayed, if "without sufflclent 
cause," eannot be abrogated by contract betvreen the parties, and a failure 
to pay within the' time prescrlbed, in rellance on the terms of such a con- 
tract, is without sufflclent cause and does not relleve the shlpowner from 
such penalty to be computed to the tlme payment is made or tendered. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 218, 219; Dec. 
Dig. § 33.*] 

In Admiralty. Suit by John Rueb against the steamship City of 
Montgomery; the Océan Steamship Company of Savannah, claimant. 
Decree for libelant. 

William F. Quigley, of New York City, for libelant. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers and Earle Farwell, both of New York City, of counsel), 
for claimant. 

MAYER, District Judge. The suit is for seaman's wages and also 
to recover the statutory penalty of a dollar for each day of delayed 
payment. 

Libelant Rueb had been a seaman on the City of Montgomery for 
three trips between New York and Savannah, Ga., prior to August 23, 
1912. On that day he was paid off, and on August 24, 1912, he re- 
shipped, after having signed new shipping articles. 

Two round trips were made by Rueb, and on arrivai of the steamship 
at New York, on Septembe;r 10, 1912, he notified the mate Olsen of his 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
210 F.— 43 
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intention to leave. The mate did not object to Rueb's departure, say- 
ing to him : 

"You can get out right away, but you will not get your money before tbe 
end of the month." 

Wliile the answer of claimant contains a gênerai déniai of various 
allégations of the libel, the défense that libelant left the ship without 
the consent of claimant or master or officers of the ship is disposed 
of by the uncontradicted testimony just quoted. 

The real défense of claimant is set forth in the foUowing allégations 
of its separate défense : 

"Fifth. Tbat the claimant refused to pay the libelant for the work thereto- 
fore performed by him until the first arrivai at New York, N. Y., or Boston, 
Mass., after one calendar month had elapsed from the date of said articles, as 
prescribed by said articles. That the said steamship City of Montgomery ar- 
rived at New York, N. Y., on or about the 30th day of September, 1912, which 
was the flrst arrivai at either New York, N. Y., or Boston, Mass., after one cal- 
endar month had elapsed from the date o£ said articles. That on or about the 
30th day of September, 1912, the seamen of said steamship City of Montgomery 
were paid their wages through the United States Shipping Commissioner at 
the port of New York, and that the wages of the libelant herein, under said 
articles, for the time he worked, were sent to the said Shipping Commissioner 
for the purpose of being paid the libelant, and the said Shipping Commissioner 
was then, and ever since has been, ready and willing to pay the same to the 
libelant That the libelant refused to accept the same." 

After the argument, a new theory was suggested by claimant which 
does not accord with the testimony nor with the answer as I read it. 

[ 1 ] Now the contention is that Rueb's engagement was for a period 
of time not to exceed one month, irrespective of the number of trips. 
It becomes necessary, therefore, to examine the articles before consid- 
ering the other interesting and important questions presented in this 
controversy. Thèse articles, so far as relevant, are as follows: 

"Articles of Agreenient between Master and Seamen in the Merchant Service 

of the United States, 

"Required by Act of Congress, Title LTIT, Revised Statutes of the 
United States. 

"Oflice of the U. S. Shipping Commissioner for the Port of [New York, 

Aug. 24, 1912]. 

"It is agreed between the master and seamen, or mariners, of the [S. S. 
City of Montgomery of Savannah, Ga.] of which [C. S. Burg] is at présent 
master, or wlioever shall go for master, now bound from the port ofi [New 
York], to [Savannah, Ga., for one or more trlps], and such other ports and 
places [coastwise] as the master may direct, and back to [New York or Bos- 
ton, Mass.], a final port of discharge in tlie United States, for a term of time 
not exceeding [one (1) calendar month]. s 

"(Hère follows the scale of provisions.) 

"It is also agreed that the crew is to be paid off and discharged at either 
New York, N. Y., or Boston, Mass., on the flrst arrivai at either of said ports, 
after one calendar month shall hâve elapsed from the date of thèse articles. 
Any meniber of the crew leavlng the vessel without permission of the head of 
his department may be flned not more than two days' pay. • • * 

'" Hère the voyage Is to be deacribed, and the places named at which the ship 1b to 
touch ; or, if that cannot be donc, the gênerai nature and probable length oî the voyage 
Is to be stated, and the port or oountry at which the voyage is to terminale. 

"2 If thèse words are not necessary they must be stricken out." 
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The articles are on a printed form, and in the above quotation the 
parts thereof in handwriting are indicated by brackets. 

The physical form of the articles will be of some service in constru- 
ing-them, when it is remembered that section 4511 of the United States 
Revised Statutes (U. S. Comp. St. 1901, p. 3068) provides that, among 
other particulars, the articles shall contain: 

"First. The nature and, as far as practicable, the duration of the intended 
voyage or engagement, and the port or country at which the voyage Is to ter- 
mluate." 

It will be noted that while the voyage was to Savannah and back to 
New York or Boston, as a final point of discharge, yet the master 
could décide to go to other ports and places coastwise (and doubtless 
intermediate), ail not to exceed one month. Non constat, a round trip 
from New York to Savannah, stopping coastwise, might take one 
month, and in such event the seaman must serve. On the other hand, 
the master was not obligated to employ the seaman for more than 
one month in any event. 

The meanin§ of the articles is by no means free from doubt, but 
the practical construction by the parties has resolved that doubt in 
favor of the conclusion that, when the seaman performed his duties for 
one round trip voyage (in this case "one or more trips," to wit, two), 
he had done the service he agreed to do. So the mate understood the 
engagement, and so did the claimant by depositing Rueb's wages with 
the Shipping Commissioner and, in its answer, by giving as its rea- 
son for delayed payment, not that the wages were not earned, but 
that they were not due and payable. 

[2] If, therefore, the seaman had carried out his agreement so far 
as duration of service was concerned, the next question is whether the 
provision postponing the payment of wages is lawful. 

Hère section 4529, United States Revised Statutes, as amended in 
1898 by act of December 21st (chapter 28, § 4, 30 Stat. 756 [U. S. 
Comp. St. 1901, p. 3077]), intervenes. That provides: 

"The master or owner of any vessel making coasting voyages shall pay to 
every seaman his wages wlthin two days after the termination of the agree- 
ment uuder which he shipped, or at the time such seaman is discharged, which- 
ever tirst happeus. * * * Every master or owner who refuses or neglects 
to niake payment in manner hereinbefore mentioned without suflicient cause 
shall pay to the seaman a sura equal to one day's pay for each and every day 
during which payment is delayed beyond the respective periods, which sum 
shall be recoverable as wages in any claim made before the Court. * * * " 

It is claimed that the provisions of this statute may be waived, and 
in support of this view claimant cites The Lillian (D. C.) 131 Fed. 
375, and The Joseph B. Thomas (D. C.) 136 Fed. 693, and Id. (C. C. 
A.) 148 Fed. 762. I think thèse cases are distinguishable from that at 
bar, but, in any event, I am of opinion that the master and seaman 
cannot, by contract, abrogate the provisions of section 4529. With- 
out enlarging on the history of législation of this character, it may be 
said that Congress has long regarded seamen in the nature of wards 
whose rights must be safeguarded. The requirement to pay them 
promptly is not to be overridden. If, in the practical conduct of a re- 
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sponsible steamship company, such a provision is found inconvénient 
or otherwise unsatisfactory, the remedy is by appeal to the législative 
body, but the courts must construe such a statute, not merely by its 
letter, but in sympathy with the législative intent. 

It is true that the statute does not in terms déclare void an agreement 
in contravention thereof, but, in speaking of the termination of "the 
agreement," it is clear that Congress had in mind that, no matter 
what "the agreement" was, the seaman's wages must be paid vk^ithin 
two days after the man had duly performed the service required by 
"the agreement." Holding this view, I am of opinion that the stat- 
ute is controUing, and that the provision in the articles hère discusGcd 
was void and of no effect. 

It remains to détermine whether claimant must pay the penalty pre- 
scribed by the statute where the master or owner neglects to pay 
"without sufficient cause." I can readily imagine occasions where the 
master refuses or neglects to pay for "sufficient cause." Such an in- 
stance is illustrated in The Amazon (D. C.) 144 Fed. 154. 

In George W. Wells (D. C.) 118 Fed. 761, it was noi; necessarily to 
be expected that a master would know that an outstanding assignment 
of wages was void as matter of law. But, in the case at bar, the fail- 
ure to pay is because of the articles themselves, and the fault is clearly 
attributable to the owner. But, whether in such instance the fault 
be that of the owner or the master, the resuit is the same. 

To hold that an owner or master may escape the penalty prescribed 
in the very statute which he seeks to avoid is to strip the statute of the 
précise purpose for which, in that particular, it was enacted. How- 
ever debatable a question arising under a statute may be, it is no ex- 
cuse that one has made >an honest error in the interprétation of that 
statute. 

The final question to be considered is the amount of the penalty. 
Fifteen days elapsed between the date when Rueb's wages became 
due and the date when claimant deposited the amount of thèse wages 
with the Shipping Commissioner. Libelant claims that the penalty 
should run to January 30, 1913, the date when claimant filed its an- 
swer. I see no logical reason for this measure of time. Pénal statutes 
are strictly construed, and I think a reasonable and sound rule is to 
count the time between the date when payment was due and the date 
when the amount of the wages was deposited with the Shipping Com- 
missioner. 

Libelant may therefore hâve a decree for the $18 wages and $15 
wages by way of penalty, with costs. 
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THE KLOTAWAH. 

(District Court, N. D. New York. January 12, 1914.) 

Shipping (§ 209*) — Suit ïoe Limitation of Liabilitt — Pleading and Peo- 

CEDUBE. 

In a suit for limitation of liability, the court will not détermine petl- 
tioner's liability and rlght to limitation before passing on an appraisal of 
the vessel and stipulation for value, nor hâve damage claimants any stand- 
ing to raise or contest such issues until they hâve been brought in by 
monitlon, presented their claim.*, and answered the pétition as permitted 
by admiralty rule 56 (13 Wall. xiii). 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.*] 

In Admiralty. Pétition by Edson Bradley, owner of the steam yacht 
KIotawah, for limitation of liability. On application for order affirm- 
ing appraisal, approving stipulation with sureties for payment into 
court, and directing that monition issue. Order granted. 

Smith & Phelps, of Watertown, N. Y., for petitioner Bradley. 
Breen & Breen, of Watertown, N. Y., for respondents. 

RAY, District Judge. The question particularly involved at présent 
is whether the court shall try the question whether the KIotawah was at 
fault in doing the damage complained of "without the knowledge or 
privity" of the owner, Edson Bradley, prior to confirming the appraisal 
of the vessel, approving the stipulation to pay its value into court, and 
directing that monition issue, or after making such orders. 

The petitioneir, Edson Bradley, is the owner of the steam yacht 
KIotawah. On or about the 30th day of July, 1913, when said vessel 
was navigating the St. Lawrence river in the vicinity of Alexandria 
Bay in the charge of a pilot or master, the owner being on board, it 
collided with the yacht Frances owned by the respondents, George R. 
Cornwall, Riley H. Ferry, and Walter C. Smith, doing her great dam- 
age so that she sank. There was an engineer on board who went into 
the water. Thereafter the said owners of the Frances brought action 
in the Suprême Court of the state of New York against said Edson 
Bradley to recover the damages alleged to hâve been sustained by them 
by reason of the damage to the said yacht (laid at the sum of $3,000), 
and which they daim was caused by négligence for which Bradley is 
responsible and which is charged in the f ollowing language : 

"PlalntlfiCs further allège that the défendant was guilty of négligence in 
that he did not employ a compétent navigator or eaptain to operate or navi- 
gate his said vessel KIotawah, but, to the contrary, employed and had in 
charge of said vessel as captaln or navigator at the time of the said accident, 
a person who was addicted to the excessive use of intoxicants, and was at 
the tiiue of the collision, as plaintiffs are Informed and believe, intoxicated 
and uuable and unfit to navigate the said vessel KIotawah ; that the said cap- 
taln or navigator was also physically disabled by reason of failing or defec- 
tive eyesight, and for that reason was not a compétent or proper person to 
hâve the charge of said vessel or compétent to navigate the same; that in 
the vicinity vvhere the above accident occurred many boats and small ci-aft 
were navigating the waters of the St. Lawrence river dally, and it was neces- 

•For other cases see same topio & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sary in order to oavigate the Klotawah properly and with safety that the 
navigator should be in possession of ail his faculties." 

Bradley thereupon instituted this proceeding for limitation of lia- 
bility under the provisions of sections 4283, 4284, and 4285, of the 
Revised Statutes of the United States (U. S. Comp. St. 1901, pp. 2943, 
2944) and the admiralty rules applicable, by filing his pétition, procur- 
ing the appointment of appraisers, and an appraisal, etc., on notice, 
and now on such proceedings and the appraisal and on presenting the 
proper stipulation moves for orders confirming such appraisal, approv- 
ing the stipulation to pay the appraised value of the yacht which did 
the damage into court, and directing the issue and service of a moni- 
tion, etc. 

The respondents above named, owners of the Frances, appear and 
contest the application by presenting and filing affidavits tending to 
show that Bradley was on board his yacht, the Klotawah, at the time 
of the collision, and had to do more or less with the course and man- 
agement of same at the time, and that the master and pilot in charge 
had defective vision and was under the- influence of liquor and a 
drinking man and was therefore an incompétent master, and that the 
petitioner Bradley knew thèse facts, and such respondents claim that, 
as this incompetency, known to Bradley, and Bradley's active partici- 
pation in navigating the yacht at the time, brought on or resulted in 
the collision and damage, it cannot be said that the loss, damage, etc., 
was incurred "without the privity or knowledge" of Bradley, the own- 
er, and that he is not entitled to the benefits of the sections of the Re- 
vised Statutes referred to. Such respondents claim that this question 
should be heard and determined on affidavits preliminary to the grant- 
ing of the orders prayed for and not on the return of the monition, 
etc. I do not think this should be done, or that it properly can be done. 
The institution and pendency of this proceeding may be pleaded as a 
bar in the action in the state court, or this court may stay further pro- 
ceedings in the action in the state court until this proceeding is dis- 
posed of. Norwich Co. v. Wright, 13 Wall. 104, 125, 20 L. Ed. 585. 
The vessel itself is not seized or put in the possession of the court, but 
an appraisal is made on notice (which in this case was given), and 
thereupon, and bef ore proceeding further, this appraisal must be con- 
firmed so as to détermine the sum to be paid into court or for which a 
stipulation shall be given. If the appraisal is confirmed, the owner 
pays into court the amount thereof or gives the stipulation to pay it 
when required. Thèse are the questions on that part of the applica- 
tion. Ail interested parties may appear and object to the appraisal or 
the sufficiency of the stipulation ofïered. If the appraisal is confirmed 
and the stipulation approved and filed, and the proceedings are reg- 
ular, then the monition issues as matter of course, and ail who corne in 
and file claims may then answer the pétition and put ail its allégations 
at issue, and one issue, and possibly the main issue in some cases, will 
or may be : Was the damage done "without the privity or knowledge 
of such owner or owners"? 

This proceeding is regulated by rule 56 of "supplementary rules of 
practice in Admiralty under the act of March 3, 1851, entitled an act 
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to limit the liability of shipowners and for other purposes," and which 
rule is found, page xiii, 13 Wall. It reads as follows : 

"56. In the proceedings aforesaid, the sald owner or owners shall be at 
Uberty to contest his or their liability, or the liability of said ship or vessel 
for said embezzlement, loss, destruction, damage, or injury (Independently of 
the limitation of liability claimed under said act), provided that In his or their 
libel or pétition, he or they shall state the facts and circumstances by reason 
of which exemption from liability is claimed; and any person or persons 
claiming damages as aforesaid, and who shall hâve presented his or their 
claim to the commlssioner under oath, shall and may answer such libel or pé- 
tition, and contest the right of the owner or owners of sald ship or vessel, 
either to an exemption from liability, or to a limitation of liability under the 
said act of Congress, or both." 

See, also, 2 Rose's Code of Fed. Proc. § 1304, p. 1190. 

Under this rule ail claimants must corne in under the monition and 
file their daims and then, being a party, each may file an answer and 
contest ail the questions including that of the right of the petitioner to 
maintain the proceeding. If it should be determined that the loss or 
damage was, in fact, incurred with the privity or knowledge of the 
owner, then he would not be entitled to limitation of liability, and his 
pétition would be denied. Until the monition issues and the time to 
corne in and answer has expired, it cannot be known who v.ill come in 
and contest, and a trial of the main question prior to that time if had 
between one or two claimants and the petitioner might hâve to be gone 
through with again on the coming in of another or of other claimants. 
This is made clear in The Père Marquette 18 (D. C.) 203 Fed. 127, 
where it is held : 

"Under admiralty rule 56 (29 Sup. Ct. xlvi), which provides that, in a pro- 
ceeding by a shipowner for limitation of liability, any claimant of damages 
'who shall hâve presented his or their claim to the commlssioner under oath, 
shall and may answer such libel or pétition and contest the right of the owner 
or owners of said ship or vessel either to an exemption from liability or to a 
limitation of liability,' a person who has not so presented a claim has no 
standing as a claimant to answer the pétition." 

The court also says : 

"Such proceeding has for Its ob.lect the bringing into the admiralty court ail 
claimants, to the end that, if exemption is granted or liability limited, ail 
wlll be bound." 

See, also, Re Davidson S. S. Co. (D. C.) 133 Fed. 411. 

It is clear, I think, that the question whether the petitioner is enti- 
tled to limitation of liability should be tried once only and when ail 
claimants are before the court. If the right thereto is sustained, then 
the varions claims are proved and distribution made by a final decree ; 
the former being interlocutory. The parties hereto will find valuable 
information as to the meaning of the words "privity" and "knowledge" 
of such owner or owners, in La Bourgogne, 210 U. S. 95, 28 Sup. Ct. 
664, 52 Iv. Ed. 973; The Annie Faxon, 75 Fed. 312, 21 C. C. A. 366; 
The Père Marquette (D. C.) 203 Fed. 127, 131 ; The Colima (D. C.) 
82 Fed. 665, 679. In The Colima, supra, Judge Brown said: 

"The knowledge or privity that excludes the opération of the statute must 
therefore be in a measure actual, and not merely constructive ; that is, actual 
through the owner's knowledge, or authorization, or immédiate control of the 
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wrongful acts, or conditions, or tlirough some kind of Personal participation 
in them. The Republic, 9 O. 0. A. 386, 61 Fed. 109, 112, 113, and cases tliere 
cited." 

In La Bourgogne, supra, the court held: 

"Mère négligence of the ofHcers and crew of a vessel, pure and simple and 
of itself, does net necessarily establish the existence on the part of the owner 
of the vessel of privity and knowledge within the meaning of the liniited lia- 
bility act of 1851 as re-enacted in sections 4282-4287, Kev. Stat. [U. S. Comp. 
St. 1901, pp. 2943, 2944], The Main, 152 U. S. 122 [14 Sup. Ct. 486, 38 L. 
Ed. 381] distinguished." 

The orders novv prayed for are granted, and the granting of same is 
in no sensé an adjudication or holding that the colhsion and damage 
was without or with the knowledge or privity of the owner. That issue 
can be raised by the answer of the respondents and ail other claimants 
who file claims pursuant to the monition. It will then be tried once 
for ail. There will f ollow an interlocutory decree af ter which the value 
of the vessel or money paid into court will be apportioned to the claims 
established 



Ex parte GREGOBY et al. 
(District Court, W. D. Washington, N. D. January 27, 1914.) 

1. Habeas Corpus (§ 92*) — Déportation PkoceedinqS' — Scopb of Review. 

In habeas corpus proceedlngs to review a judgment dlrecting the dé- 
portation of certain aliens, the court is limited to ascertainlng whether the 
petitioners were denied a hearing and whether the faets found constituted 
a statutory ground for exclusion ; the immigration oflicers being unau- 
thorized to exercise a mère arbitrary power, free from judicial review. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96; Dec. Dig. § 92.*] 

2. Aliexs (§ 54*) — Exclusion — Grounds — Review. 

Where certain alien farm laborers applied to enter the United States, 
findings of the immigration hoard that they were persous likely to be- 
come a public charge because there was no work for them In the United 
States, because they had but a limited amount of moncy insufficient to 
maintaln them during the winter, and because there were SCO to 1,000 
Russlans unemployed in one of the cities of the state, and thonsiands of 
other natlonalitles in the same condition, that the supply of common la- 
borers far exceeded the deniand, and that any addition to the unemployed 
should be guarded against and alien laborers uot permitted to enter at 
that tlme, was insuflicient to justify their exclusion. 

[Ed. Note. — For other cases, see Allons, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

Application by K. Gregory and others for a writ of habeas corpus 
to secure a discharge from certain déportation warrants in immigra- 
tion proceedlngs. Granted. 

Parker & Kalina, of Seattle, Wash., for petitioners. 
Clay Allen, U. S. Atty., of Seattle, Wash., and G. P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash., for respondent. 

•For other cases see same topic & § nttmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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NETERER, District Judge. K. Gregory and seven others filed a 
pétition praying a writ of habeas corpus, alleging that they are in good 
faith seeking admission into the United States to make the United 
States their permanent home ; that they do not come within any of the 
classes prohibited admission. A show cause order was issued, and the 
Commissioner of Immigration made return setting f orth in substance : 
That the petitioners sought admission and were held for spécial in- 
quiry by the immigrant inspector, and a board of spécial inquiry was 
organized as provided by law, and — 

"that on Deeember 23, 1913, after a full hearing (a duplicate report of which 
appears in the Immigration files of this cause and is marked Exhibit A and 
made a part of this return), the board decided to reject the aliens on the 
ground that they were persons who were likely to become a public charge, for 
the following reasons: First. Because they are common or farm laborers, 
and there is no work for them in the United States. Second. Because they 
hâve but a limited amount of money, insufilcient to maintain them during the 
winter. Third. Because there are 800 to 1,000 Russians unemployed in Seat- 
tle, and thousands of other nationalities in the same condition, and reports 
from the interior are to the effect that the supply of common labor is far 
In excess of demand. Fourth. That any addition to the unemployed should 
be guarded against, and alien laborers should not be permltted to enter the 
United States at this time." 

That the petitioners appealed to the Secretary of Labor, who af- 
firmed the décision of the board of spécial inquiry. 

The petitioners move that they be forthwith discharged for the rea- 
sons: 

"(1) That the return shows that they are detained and restralned of their 
liberty for unlawful reasons and contrary to the statutes in such cases made 
and provided ; (2) that the spécial examining board and the Secretary of Com- 
merce and Labor and said Commissioner exceeded their authority and jurls- 
diction; (3) that the alleged reasons for detaining said petitioners are Ir- 
relCTant, immaterial, and not supported by évidence, and are frivolous and 
sham ; (4) that said petitioners had ail the Personal qualifications required of 
them by the statutes, and to entitle them to immédiate and unconditlonal dis- 
charge." 

[1 ] This court held in In re Moola Singh (D. C.) 207 Fed. 780, that 
the jurisdiction of this court is limited to ascertaining whether the 
petitioners were denied a hearing, and, if a hearing has been accorded, 
the court is precluded from a re-examination of the issue presented 
merely because it is contended that the conclusion of the immigration 
officers based upon the testimony was wrong. In the Moola Singh 
Case a trial was had, and the conclusion of the examining board was 
that the aliens be excluded from admission under the laws of the Unit- 
ed States. The conclusion of the board found delinquency in the Per- 
sonal qualifications of the applicants which brought them within the 
exclusion provisions of the act. This court cannot examine into the 
testimony produced upon the hearing in this case before the spécial 
examining board, nor enter upon a re-examination of the facts. This 
court is bound by the facts as found by the board of spécial inquiry. 

[2] Do the facts as found bring the petitioners within the exclusion 
provisions of the act? Are the petitioners qualified to enter under the 
findings of the board, and is the act of the board beyond its jurisdic- 
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tion, and does the personal condition of the applicants, as found, pre- 
clude their exclusion? 

Section 1 of the Immigration Act of February 20, 1907, c. 1134, 34 
Stat. 898 (U. S. Comp. St. Supp. 1911, p. 499), reads: 

"That there shall be levled, collected, and paid a tax of four dollars for 
every allen enterliig the United States." 

Section 2 of the act provides who are to be excluded, among whom 
are "persons likely to become a public charge." 
Section 10 of the act provides : 

"That the décision of the board of spécial Inquiry, herelnafter provided for, 
based upon the certifleate of the examlning médical officer, shall be final as 
to the rejection of aliens afCected with tuberculosis or with a loatlisome or 
dangerous contagions dhsease, or with any mental orphysical disaldllty whieh 
would bring such allons within any of the classes excluded from admission to 
the United States under section two of thls aet." 

Section 24 of the act provides: 

" » • * Immigration officers shall hâve power to administer oaths and 
to take and consider évidence touching the right of any alien to enter the 
United States, and, where such action is necessary, to make a written record 
of such évidence." 

A provision for the punisliment of any persons who shall knowingly 
or willfully give false oaths or swear to any false statement is made, 
and it is also provided that the décision of such officer in admitting an 
alien shall be subject to challenge by any other officer, and such chal- 
lenge shall operate to take the alien, whose right to land is challenged, 
before a board of spécial inquiry for its investigation. It is further 
provided : 

"Every allen who may not appear to the examlning immigrant Inspecter at 
the port of arrivai to be clearly and beyond doubt entitled to land shall be 
detained for examinatlon in relation thereto by a board of spécial inquiry." 

"Sec. 25. * * * AU hearlngs before boards shall be separate and apart 
from the publie, * • * and the décision of any two of the board shall 
prevail, — but either the alien or any dissenting niember of said board may 
appeal * » • to the Secretary of * * * Labor ♦ • • that in ev- 
ery case where an alien is excluded from admission into the United States, 
under any law or treaty now existing or hereafter made, the décision of the 
appropriate iuuuigratlon officers, if adverse to the admission of such allen, 
shall be final, unless reversed ou appeal to the Secretary of • * * Labor." 

Under section 2 an alien "likely to become a public charge" is ex- 
cluded ; and under section 25 the décision of the board of spécial in- 
quiry is final where the alien is by law excluded. The findings and 
conclusions of the board with relation to the petitioners, however, elim- 
inate ail physical and mental deficiencies legislated against. Shall it 
be said, under such a record, that the examlning board can exclude 
an alien upon the conclusion that he is "likely to become a public 
charge," when, upon the facts found and reasons given, the applicant 
is not brought within the provisions of the act excluding him from ad- 



mission 



? 



In the findings made there is no disqualification personal to the ap- 
plicants, nor any objection made because of inability to conform to 
new conditions and relations. They are not excluded by the provi- 
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£iions of the act. The reasons given do not exclude them under the 
act. Thèse reasons are proper subjects for the considération of Con- 
gress, but they do not authorize the temporary suspension of the Immi- 
gration Act, which the adoption of thèse findings will do. The laws and 
principles upon which our government rests forbid the exercise of ar- 
bitrary power. Immigration officers must act within the powers given. 
Courts hâve power to intervene where they exceed their authority. Ex 
parte Saraceno (C. C.) 182 Fed. 955 ; Lewis v. Frick (C. C.) 189 Fed. 
146; In re Feinknopf (D. C.) 47 Fed. 447; Ex parte Koerner (C. C.) 
176 Fed. 479; In re O'Sullivan (C. C.) 31 Fed. 447; United States v. 
Martin (D. C.) 193 Fed. 795 ; Gonzales v. Williams, 192 U. S. 1, 24 
Sup. Ct. m, 48 L. Ed. 317. 

The petitioners are discharged; but, if within ten days after the 
filing of this décision the respondent appeals, the petitioners must give 
recognizance with sufficient surety in the sum of $250 each, condi- 
tioned to appear and answer the judgment of the appellate court in 
accordance with Suprême Court rule 34 (32 Sup. Ct. xiii). 



THE SAXOLEINE. 
(District Court, E. D. New York. February 26, 1913.) 

SALVAGE (§ 10*) — RiGHT TO COMPENSATION — SaVING SHIP FBOM PiEE. 

Salvage awards made to a nuniber of tugs for the rescue of a steam- 
ship from her slip, where she was in serious danger from an oil fire. 

[Ed. Note.— For other cases, see Saltage, Cent. Dig. |§ 18-20; Dec. Dlg. 
§ lO.'l 

In Admiralty. Suits by Peter Cahill, owner of the steam tug O. L- 
Halenbeck, by George I. Forsyth, owner of the tugs G. I. and Lester 
A. Forsyth, by the East Jersey Railroad & Terminal Company, owner 
of the tug S. G. Brown, by the Standard Oil Company of New York, 
owner of the tug Standard Oil No. 11, by the Standard Oil Company 
of New York, owner of tug White Rose, and by George B. Gifïord, 
Jr., agaihst the steamship Saxoleine. Decrees for libelants. 

Foley & Martin, of New York City, for Peter Cahill. 

Convers & Kirlin, of New York City (Wm. H. McGrann, of New 
York City, of counsel), for the Saxoleine. 

Haight, Sandford «& Smith, of New York City (Mr. Hewitt, of 
counsel), for Forsyths. 

Burlingham, Montgomery & Beecher, of New York City (Mr. Clark 
and Mr. Wells, of counsel), for East Jersey R. & Terminal Co. and 
Standard Oil Co. 

CHATFIELD, District Judge (orally). As far as the facts are con- 
cerned, it seems to me that the activities of the tugs and the testimony 
can very largely be harmonized. It was a salvage service and the risk 
of destruction to the Saxoleine was great because of the serious con- 

•For other cases see same toplc & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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séquence of any flame coming in contact with any part of the cargo 
where there happened to be vapor. 

I think that the Forsyth is entitled to substantially as much crédit 
as she would hâve been otherwise, even though she was invitée to 
perform the service, because she was invited for that purpose, and 
not hired in any ordinary sensé. Her Une did part, she had to hâve 
help, and her service was short in time. 

The Halenbeck had nothing to do with the fire before she went to 
the Saxoleine. She arrived there in time to take one of the ship's lines 
from the pier, and also to help at about the time when the tide was 
having some effect on the efforts of the Forsyth (which at fîrst had 
been pulhng the Saxoleine out from behind the pier where the tide 
was not so strong). From that time on the Halenbeck, with her large 
power and generally greater capacity, must hâve perf ormed a substan- 
tial share in the work. The danger was increased to some extent by 
the bow of the Saxoleine swinging towards the Dunholm. But the 
proximity at ail times was sufficient so that the Saxoleine had to be 
removed if it could be donc, and as she came out she must hâve swung 
close enough to the Dunholm, so that it explains, in the way that has 
been discussed on the argument, the movements of the boats and the 
view that the différent people had of them. 

The S. Q. Brown must hâve arrived shortly after the George For- 
syth, and could not hâve been very much longer in reaching a position 
around on the starboard side, but where she was substantially out of 
sight of any of the others and substantially covered by the stern of 
the Dunholm at the same time. But the S. Q. Brown could not hâve 
had such an important part in ptilling the boat out of the slip, and the 
Saxoleine must hâve been nearly out of the slip by the time the Brown 
could combine any work with its nozzle with any force in towing. 

No. 17 had been doing valuable work in the Hne of its own duty in 
saving the boats at the other piers, and then continued in the line of 
its own duty in coming to the help of the Saxoleine. It did do some- 
thing in the nature of helping the towing by putting its nose in be- 
tween the Brown and the ship and taking hold before the Saxoleine 
got entirely straightened around in the stream, and then the White 
Rose was on the scène in time to give some assistance and to hâve 
been of greater aid if the other boats had not been successfui in what 
they were trying to do. 

I think as far as the three men are concerned — Gifford, Warnock, 
and Place — that on the pier they deserve about equal compensation. 
The lack of discrétion in Gifford was partially prevented in the case 
of Warnock and Place, because the captain of the Saxoleine gave in- 
structions to Warnock and Place. They were going to act about as 
Gifford was doing until the captain spoke to them. Each one of them 
was endeavoring to do what was according to his best judgment, and 
Gifford followed that up by going on the tug, getting up on the steam- 
er, and attempting to render further service. 

As to the amount of salvage to be awarded, the first considération 
is that this was an oil fire. That increases the inflammable phase of 
the danger, and increases the stubbornness of the fire should it once 
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get hold. It increases the amount of beat, and greatly increases the 
appearance of danger. Ail this made the offering of salvage service 
a thing greatly to be desired and something to be rewarded. 

On the other hand, the construction of the boat, the fact that the 
danger was soon over, and that the fire on board was quickly put eut, 
take the case out of the category of an heroic standing by a ship that is 
going down, or the saving of life, and puts the case midway between 
a service that is based upon possible chance of doing great benefit, but 
where the danger proves to be small, and instances where not only is 
the danger great, but the service great as well, and long continued and 
difficult in exécution. If the case comprised ail of those éléments, I 
think the awa.Td, upon a valuation qf $250,000, might mount up well 
towards the bond. If the case had fallen within the category where 
imminent danger seemed great, but where it afterwards proved to be 
a matter of chance, the award' should run down to something like the 
amount fixed in the case of the Narragansett. 

I think the total amount should be graduated, and, considering the 
matter both from the standpoint of per cent, and the proportionate 
crédits to the différent boats, I fix the following awards : For the two 
Forsyth tugs together $8,000, of which I award to the George Forsyth 
$6,000, and to the Lester Forsyth $2,000, to the Halenbeck $5,500, to 
the S. Q. Brown $3,000, to the No. 17, $1,750, to the White Rose $500. 

As to three men, while I think their efforts should be encouraged 
and their services were helpful, it is very difficult to fix a proper 
award. Without attempting to establish a standard, simply upon my 
impression, I award to Mr. Warnock $75, to Mr. Place $75, to Mr. 
Gifford $100. 

In the case of the awards to the tugs two-thirds will go to the own- 
ers and one-third to the crew in each instance. 



TJNITED STATES v. LAMAR. 

In re LAMAR. 

(District Court, S. D. New York. October 13, 1913.) 

Bail (§ 80*) — CoMPLiANCE—FoErEiTUEE— Défenses. 

Accused, having been indlcted in New York, was arrested in Washing- 
ton, D. 0., and on being taken before a commissioner pleaded not guilty 
and was released on bond for his appearance in the District Court o£ the 
Southern District of New York on October 7, 1913. Bail was given, but 
accused was surrendered by his principal, the surrender accepted, and an 
exoneretur issued purportlng to discharge the surety, whereupon accused 
filed a pétition for a writ of habeas corpus, and a writ of certiorarl re- 
turnable October lOth, pendlng whlch accused was agaln released on bail. 
Eeld that, accused having voluntarlly glven bond for his appearance in the 
District Court of New York on October 7th, such contract was binding, 
and, he not having so appeared, the surrender and habeas corpus proceed- 
ings were no défense to forfelture of his bond. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 328-334; Dec. Dig. 

§ 80.*] 

•For other cases see same toplc fi § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Prosecution by the United States against David Lamar, alias David 
H. Lewis. On application to forfeit defendant's bond. Granted. 

H. Snowden Marshall, U. S. Atty., of New York City (Harold 
Harper, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Henry E. Davis, of Washington, D. C, for défendant. 

HUNT, Circuit Judge. Indictments were returned against David 
Lamar in the Southern district of New York on July 17 and 25, 1913. 
Bench warrants were issued and returned not found. On September 
11, 1913, Lamar was arrested in Washington, D. C, by the marshal 
for the District of Columbia to whom had been issued a warrant by 
the United States commissioner for that district ; the assistant United 
States attorney having made complaint.to the commissioner based on 
the indictments above referred to. Lamar pleaded not guilty and was 
released on $3,000 bond to appear before the commissioner on Septem- 
ber 17th. On September 17th Lamar was présent at the hearing by the 
commissioner and was also represented by counsel. Copies of the in- 
dictments and bench warrants from the District Court of the United 
States for the Southern District of New York were received in évidence 
over the objection of Lamar's counsel, and Lamar's identity was admit- 
ted. The évidence consisted solely of the copies of the indictments and 
bench warrants and the admission of identity of Lamar, and it appear- 
ed to the commissioner that the laws of the United States had been vio- 
lated as charged in the complaint and that there was probable cause to 
believe the défendant guilty of the alleged offenses. The commissioner 
theref ore ordered that Lamar give bail in the sum of $3,000 for his ap- 
pearance in this court on October 7th, or be committed, Lamar elected 
to give bail, and Mr. George W. Ray went on his bond. On October 4th 
Mr. Ray surrendered his principal to the commissioner. The commis- 
sioner, over the objection of the United States attorney, accepted the 
surrender and issued an exoneretur purporting to discharge Mr. Ray as 
bondsman. Lamar, over the objection of counsel for the United 
States, was then committed to the custody of the marshal for the Dis- 
trict of Columbia, but immediately thereafter filed a pétition in the Su- 
prême Court of the District of Columbia for a writ of habeas corpus 
and a writ of certiorari in aid thereof. Writ was issued returnabie 
on October lOth, and it is stated in court that Lamar was released on 
bail pending the return and hearing. 

In this court on October 7th, Lamar failing to appear, the United 
States attorney moved for a forfeiture of the bond given for Lamar's 
appearance on that day. Counsel for Lamar objected to the granting 
of the motion, and on October 8th argument was heard from counsel 
for Lamar and for the United States. The United States attorney pre- 
sented a letter he had received from counsel for Ray, surety on the 
bond, calling attention to the surrender to the commissioner in the 
District of Columbia of his principal and requesting that he be notified 
if the bond was to be forf eited so that he miglit bave an opportunity to 
produce the body of his principal. There was also filed a transcript 
of the proceedings before the commissioner in the District of Columbia 



VOSB V. BOEBUCK WEATHEE STBIP & WIEE SCKEEN CO. 687 

and a copy of the pétition for a writ of habeas corpus heretofore re- 
ferred to, as well as copies of the exoneretur and the order of recom- 
mitment issued by the commissioner upon Lamar's surrender by his 
surety. From thèse papers the facts as above set forth appear. 

The bond for appearance hère not having been complied with, what 
does Lamar now présent to this court as an excuse for default? He 
is not unable to comply, for he voluntarily proceeded in habeas corpus 
and bas obtained bail in the District of Coluxnbia pending disposition 
of that matter. Whether the bail bond voluntarily given in the original 
hearing in the District of Columbia was satisfied or exonerated by the 
surrender to the commissioner and the order of that officiai, and wheth- 
er as a necessary conséquence the District Court for the Southern Dis- 
trict of New York may not enter judgment upon the bond, are ques- 
tions to be tested after action may be instituted upon a forfeiture with- 
in this district. But Lamar having voluntarily given the bond for his 
appearance hère in person, it must, on this motion, be held that his con- 
tract to appear is binding and that he cannot voluntarily remain away 
and informally ask, through counsel, that the usual procédure of the 
fédéral courts in forfeiture be put aside. 

It is not to be presumed, however, that the several procçedings had 
within the District of Columbia by application for a writ of habeas cor- 
pus and by the surrender to the commissioner and that the order of com- 
mitment were in bad faith, or that the failure to appear in this court 
upon October 7th was due to purpose merely to interfère with the reg- 
ular proceedings in this district. Under such circumstances, therefore, 
this court may exercise a discrétion in the matter of ordering the for- 
feiture applied for by the United States district attorney. According- 
ly, to the end that Lamar may hâve an opportunity to comply with his 
bond and corne within the Southern District of New York, hère to re- 
spond in person to any indictments that are now pending against him, 
formai order of forfeiture will be held in abeyance until Wednesday, 
October 15, 1913, at 10:30 o'clock a. m. If by that time Lamar makes 
appearance, the court will make no order of forfeiture ; but, if he f ails 
to respond, order will be made as prayed for. 

NoTU. — Lamar failed to appear and the forfeiture was ordered on 
October 15th. 



VOSE V. EOEBTTCK WEATHER STRir & WIRE SCREEN CO. 
(District Court, B. D. New York. January 8, 1914.) 

COUETS (§ 262*) — JURISDICTION OF PeDEBAL COURTS JOINDEB OF CAUSES OF 

Action. 

Under Equlty Rule 20 (198 Fed. xxv, 115 C. C. A. xxv), authorizing a 
jolnder of causes o( action, a suit of wliicti a fédéral court has jurisdic- 
tion because of the nature of tlie cause of action cannot be used as a 
means for bringing witliin its jurisdiction a différent cause of action be- 
tween the same parties, over which tlie court would hâve jurisdiction only 
on the ground of diversity of citizenship which does not exist. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 797, 708; Dec. 
Dig. § 262.*! 

•For other cases see same topic & § numbeh In Dec, & Am. DIgs. 1907 to date, & Rep'r Indexes 
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In Equîty. Suit by Mary E. Vose against the Roebuck Weather 
Strip & Wire Screen Company. On motion to strike eut testimony 
and to dismiss certain causes of action. Sustained in part. 

H. B. Philbrook, of New York City, for plaintifï. 
Walter H. Dodd, of New York City, for défendant. 

CHATFIELD, District Judge (orally). Without repeating any dis- 
cussion or statements that were made at the beginning of the case, I 
will décide first, that under rule 26 (198 Fed. xxv, 115 C. C. A. xxv) 
a suit of which the court would hâve jurisdiction because of tlie nature 
of the cause of action cannot be used as the mean-s to bring into the 
équitable jurisdiction of this court a cause of action between the par- 
ties over which the court could not hâve jurisdiction unless diverse 
citizenship of the parties gave the United States Courts generally juris- 
diction over the case. 

If diversity of citizenship exists, the choice of the district in which 
the action should be tried might be waived, and so a cause of action 
between diverse citizens might be united with a patent suit between 
the parties or as to the same transaction as in the patent case. But 
in such a case as the one at bar the choice of forum in which the action 
is to be tried has not been waived. The objection as to jurisdiction is 
made upon the ground that the cause of action is not one over which 
this court has jurisdiction, and therefore not an objection tliat could 
be waived. 

I will hold that the defendant's motion as to everything except the 
charge of infringement of patents No. 752,729 and No. 717,641 must 
be granted. AU other causes of action, or alleged causes of action, 
and the portions of the complaint setting them up, must be stricken 
out of the pleadings of the case. 

In so far as the trial of the issue of infringement may raise ques- 
tions as to contract relations of thç parties, the record will be allowed 
to stand as it is, and the motions to strike out the testimony will be 
denied (any objection to the introduction of testimony as irrelevant to 
the patent issue being overruled), and the plaintiff may hâve excep- 
tions to that. 

As to the question of infringement there are two matters: First, 
as to the présent ownership or right to the patents ; and, second, as to 
whether the plaintiff has ratified or acted upon an assignment which 
was made by a person assuming to be a principal, but who, if the mat- 
ter had been already assigned, could only hâve acted as agent or at- 
torney. As to those two questions I will reserve décision. 
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ANDERSON v. LOTJISVILLE & N. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 3, 1914.) 

No. 2,392. 

1. Death (§ 31*) — Actions fob Cadsing — Peesons Entitled to Sue — An- 

CILLARY ADMINISTEATOE. 

The fédéral Employers' Liabillty Act (Aet April 22, 1908, c. 149, 35 
Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), maklng railroad companies 
liable in damages for the death of an employé to his Personal représenta- 
tive for the benefit of his survivlng widow and children, does not vest the 
right of action solely in the administrator appointed in the state of the 
deceased employé's domicile, and the action may be maintained by an 
ancillary administrator appointed in another state in vlew of the remé- 
dia! character of the statute, and the représentative character of the suit 
authorized, especially where the ancillary administrator is appointed in 
the state where the death occurred and where the suit is brought and 
prosecuted wlth the approval of the domiciliary administratrix who ia 
also the principal benefieiary. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 35, 37-46, 48; Dec. 
Dlg. g 31.*] 

2. ExECUTOES AND Administbators (§ 519*) — Ancillary Administbation — 

PowEES OF Ancillary Administrator. 

No privUy exists between a domiciliary and an ancillary administrator, 
and within the respective States of their appointment the autliority of 
each is paramount to that of the other. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2310-2322 ; Dec. Dig. § 519.*] 

3. Death (§ 36*) — Actions for Causinq — Venue — Local and Teansitoey 

Actions. 

An action for the wrongful death of an employé, brought by his admin- 
istrator under the fédéral Employers' Diability Act (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), Is not local but 
transitory. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 51; Dec. Dig. 
§ 36.*] 

4. Death (§ 101*) — Actions for Causing — Damages — Distribution. 

Under the fédéral Employers' Liabillty Act (Act April 22, 1908, c. 149, 
35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), making railroad com- 
panies liable in damages for the wrongful death of employés to the em- 
ployé's Personal représentative for the beneflt of the surviving widow and 
children, the court in which suit is brought by the administrator having 
control of the plaintifï can compel distribution of the amount recovered 
according to the terms of the statute, and thus protect défendant against 
the claims of every one else, including the beneficiaries. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 132-140; Dec. Dig. 
§ 101.*] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action by W. K. Anderson, administrator of Ray Farmer, deceased, 
against the Louisville & Nashville Railroad Company. To review a 
judgment of dismissal, plaintiff brings error. Reversed and remanded. 

Plaintiff's décèdent, Ray Farmer, was in the employ of the railroad Com- 
pany as a brakeman on its Une between Etowah, Tenn., and Corbin, Ky. Ha 
was a résident of Whitley county, Ky., and the railroad company is a cor- 

*For other cases see aame topie & § nombee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
210 F.— 44 
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poratlon of that state. January 1, 1909, Farmer was killed In tlie yards of 
the Company at Knoxvllle ; and on the 5th of the month, Lis widow, Saille 
Farmer, was appointe<i in Wliitley county as administratrix of bis estate. 
Afterward (the date net appearing) the county court of Kuox county, Tenn., 
upon proof that at the time he was killed Farmer had some money and cer- 
tain chattels of value on his person, appointed W. K. Anderson administra- 
tor of the estate of the deceased. September 19, 1909, Anderson, as such ad- 
ministrator, commenced suit in the Knox county circuit court against the 
railroad company to recover damages for the death. October 5, 1909, on 
pétition of the railroad company, the cause was removed to the court below. 
January 10, 1910, the déclaration was flled, alleging the Interstate character 
and use of the railroad and of decedent's employment and work, and spécifie 
acts of négligence, as well as négligent omissions, of the railroad company, 
without fault of the décèdent; setting out portions. of the applicable fédéral 
Employers' Liafcility Act of Aprll 22, 1908 (Act April 22, 1908, c. 149, 35 Stat 
65 [U. S. Conip. St. Supp. 1911, p. 1322]) ; and praying recovery of the amount 
(.$15.000) inentioned in the summons sued out in the state court for the benefit 
of the widow, Sallie Farmer, and their two children, aged respectively eight 
years and one year. The sufficiency of the déclaration was challenged in va- 
rions ways. Demurrer was interposed on the ground that the Employers' 
Liahility Act was unconstitutional ; that under the facts alleged the act was 
inapplicable ; and that upon this theory no recovery could be had at common 
law, because the death occurred through the négligence of a fellow servant. 
Hearing upon the demurrer was by consent postponed until the constitutional 
validity of the fédéral act then involved In a suit pending in the Suprême 
Court should be decided. February 22, 1912, the demurrer was overruled. 
May 8, 1912, the railroad company filed a plea of ne unques administrator, 
alleging that the county court of Knox county, on May 7, 1912, had revoked 
the appolntment of Anderson as administrator and ordered his letters of ad- 
ministration to be canceled. May 25th demurrer to thls plea was sustained 
because the plea dld not allège that the judgment of the county court was 
final. Further pleas, the second and third, were then interposed, setting up 
the prier appolntment of the widow as administratrix of the estate, and al- 
leging that the right of action, if any, passed to her. June 21, 1912, demur- 
rer to thèse pleas was overruled. Later In the sa me month a fourth plea 
was flled by the railroad, alleging that the circuit court of Knox county had, 
on appeal, affirmed the decree of the county court removing Anderson as ad- 
ministrator ; but demurrer to thls plea was aiso sustained for failure to al- 
lège that such judgment of aflirmance was final. July 15, 1912, replication 
was filed by the administrator to the second and third pleas mentioned, al- 
leging in substance that his appolntment as administrator was made and his 
suit commenced at the request of Saille Farmer, widow and the principal 
beneflciary of Ray Farmer, deceased, and that for thèse reasons no suit other 
than his had been commenced. August 3, 1912, demurrer to the replication 
was sustained on the ground that under the act of Congress no right of ac- 
tion existed "in the plaintifif as the Tennessee administrator," but that this 
right vested "solely in the administratrix * * * appointed in Kentucky" ; 
and, the plalntiff declinlng to make further replication to the second and third 
pleas, the suit was dismissed with costs, whereupon this proceeding in error 
was instituted. 

Shields, Cates & Mountcastle, of Knoxville, Tenn. (C. T. Cates, Jr., 
of Knoxville, Tenn., of counsel), for plaintiff in error. 

J. G. Johnson and J. B. Wright, both of Knoxville, Tenn., for de- 
"f endant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] The décisive question is whether, notwithstanding the previous 
appolntment of the Kentucky administratrix, the Tennessee adminis- 
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trator can for the purposes of the suit be rightfuUy treated as the de- 
cedent's "personal représentative" within the meaning of that portion 
of the fédéral Employers' Liability Act, which in terms déclares the 
railroad company "shall be liable in damages" to the deceased em- 
ployé's "personal représentative, for the benefit of the surviving widow 
* * * and children of such employé" (35 Stat. L,. 65). 

The most obvions features of this statute, which hâve présent rel- 
evancy, are that in both structure and design it is remédiai and the 
suit it authorizes is représentative. The learned trial judge appears 
to hâve regarded the principle announced in American R. R. Co. v. 
Birch, 224 U. S. 547, Z2 Sup. Ct. 603, 56 L. Ed. 879, as controlling. 
That case décides, because the law is so written, that such a suit shall 
be brought in the name of the employé's personal représentative. It 
was there sought to maintain the suit in the names of the surviving 
widow and son, not in the name of an administrator, of the deceased ; 
and so, we think, the présent question was not involved. The reasons 
for requiring such a suit to be instituted in the name of a personal 
représentative, rather than in the names of the beneficiaries, manifest- 
ly differ from any reason that would limit the right to maintain such 
an action in the name only of the personal représentative, who may 
happen to be appointed at the last domicile of the deceased. The Dis- 
trict Judge believed, as pointed out in the statement, that the right of 
action vested "solely in the administratrix of said Ray Farmer first 
appointed in Kentucky." If there be error in this conclusion, it is be- 
cause more importance was attached to the right of the représentative 
in whose name the action must be prosecuted, and less to the rights 
of those for whose benefit an action is preserved, than the stat- 
ute really intends. The dominant views of the District Judge may 
in substance be stated thus: (1) Congress could not hâve intended 
that "a concurrent right of action should be vested" in each of a num- 
ber of personal représentatives, "with the multiplicity of actions and 
endless confusion that would resuit theref rom" ; and (2), since the gên- 
erai rule is that the place of a deçedent's last domicile détermines the 
probate jurisdiction to grant the principal letters of administration on 
his estate, the représentative appointed at that place, and not one ap- 
pointed in another state to administer assets there found, should be 
regarded as the only one entitled to maintain the suit. After ail, the 
first of thèse views is an inference as to possible conséquences of the 
act, rather than an interprétation of its language. And it is to be 
observed of both views that there is nothing in the act which explicitly 
clothes a domiciliary administrator with the exclusive right tO main- 
tain such an action ; and it is by no means certain that such a restric- 
tion might not, simply through inability to obtain service of process 
upon the négligent employer at the last domicile of the deceased, cause 
greater inconvenience and hardship than could arise through distinct 
appointment of another administrator elsewhere and his prosecution of 
the suit. The statute employs the generic term "personal représenta- 
tive," and so describes a familiar class that would naturally include 
members that are ordinarily appointed in outside jurisdictions for 
legitimate objects of administration. In the absence then of express 
restriction to particular members of such a class, it can hardly be pre- 
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sumed that there was législative appréhension of abuses from inclu- 
sion of the whole class. It is not suggested that abuses bave ansen 
through unnecessary appointments and suits in the administration 
simply of estâtes ; nor is it perceived why this situation should change 
merely because damages recovered hère would belong to the bencii- 
ciaries instead of the estate, much less why possibility of abuses could 
be a true test of the right of plaintiff to maintain the instant suit.^ la 
any event, there could be but one satisfaction. N. E. Mutual Life 1ns. 
Co. V. Woodworth, 111 U. S. 138, 147, 4 Sup. Ct. 364, 28 L. Ed. 379; 
Southern Pac. Co. v. DaValle DaCosta, 190 Fed. 689, 696, 111 C. C. 
A. 417 (C. C. A. Ist Cir.). Further, there is no possibility of a multi- 
plicity of suits in the présent instance ; for, as pointed out in the state- 
ment, the widow sanctioned the appointment of the plaintiff and bis 
commencement and prosecution of the action, and in conséquence suf- 
f ered the time to expire within which she as administratrix could bring 
the suit. 

It should be observed that the proceeding, mentioned in the state- 
ment, which was commenced by the railroad in the county court of 
Knox county to remove the plaintifif as administrator, was taken to the 
Suprême Court of Tennessee, where the decree of removal was re- 
versed (Anderson, Adm'r, v. L. & N. R. R. Co. [Tenn.] 159 S. W. 
1086, decided October 11, 1913, and not officially reported);^ but it 
is to be added that the court below assumed for the purposes of the 
case_ that Anderson's appointment was valid.'' 

[2] It results that the plaintifï is in Tennessee as distinctly an in- 
dependent personal représentative of the deceased employé, as the wid- 
ow is or ever was in Kentucky; they derived their authority respec- 
tively from différent sovereigns and over différent property ; no privity 

1 However, we do not overlook the facts or the reasoning which led to the 
conclusion reached in Baltimore & O. R. Oo. v. Evans, 188 Fed. 6, 110 C. C. A. 
156 (0. C. A. 3d Cir.), and also in the equity case reported under the same 
name (188 Fed. 8, 110 C. C. A. 158) ; but the facts developed an exceptlonal 
case — an apparent imposition concerning the release involved — which would 
seem to call for relief independently of any question touchiug the vesting 
of a right of action, under a death act, exclusively in a domiclliary adminis- 
trator ; and, moreover, a West Virginia statute, not the act now under con- 
sidération, was construed ; and no question of right in the admiuistrator ap- 
pointed in West Virginia to maintain an action in that state or of the power 
of the court having charge of the suit or of the court appointing him to con- 
trol or supervise the settlement, arose. If it were conceded that the right 
to sue upoii a death claim includes the power to compromise it fairly (Schouler 
on Wills & Admln. §§ 386, 387, and notes ; Werner on Admin. [2d Ed.] § 628, 
and citations), such power is open to abuse by a domiciliary as well as an 
ancillary administrator; and so no progress is made on the theory that a 
nondomiclliary administrator might abuse bis authority. 

2 In the course of the opinion in that case it was said: "• ♦ * The de- 
ceased had certain goods, chattels or assets in the county of Knox when he 
died. * * * The value of thèse goods and chattels is immaterial for the 
purposes of administration. * * * guch property is alike subject to admin- 
istration, whether It be found on the person of deceased, or whether it be 
found in his bank. It was located in Knox couuty at the time of his death, 
and that is the material circumstance." 

3 This was in accord with the course pursued by this court in Dayton Coal 
& Iron Co. V. Dodd, 188 Fed. 597, 601, 110 0. C. A. 305, 37 L. R. A. (N. S.) 450. 
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exists between them either in law or in estate ; and within the respec- 
tive States of their appointment the authority of each is paramount to 
that of the other. Stacy v. Thrasher, 6 How. 44, 59, 12 L. Ed. 337; 
Johnson v. Powers, 139 U. S. 156, 160, 161, 11 Sup. Ct. 525, 35 L. Ed. 
112; Brown v. Fletcher's Estate, 210 U. S. 82, 90, 28 Sup. Ct. 702, 52 
L. Ed. 966 ; Wilson v. Hartford Pire Ins. Co., 164 Fed. 817, 820, 90 
C. C. A. 593, 19 L. R. A. (N. S.) 553 (C. C. A. 8th Cir.) ; Low v. 
Bartlett, 8 Allen (Mass.) 259, 262, 265 ; Price v. Mace, Adm'r, 47 Wis. 
23, 26, 27, 1 N. W. 336; Keaton's Distributees v. Campbell, 2 Humph. 
(Tenn.) 224, 238, 239; Robert D. Carr v. W. Lowe's Executors, 7 
Heisk. (Tenn.) 84, 92, 93.* 

[3,4] What reason then remains to accord to the domiciliary ad- 
ministrator, and deny to the other independent administrator, the right 
co maintain the suit? Certainly the statute law, as we bave seen, is 
not so written. The Tennessee administrator's officiai character, as 
well as that of the Kentucky administratrix, corresponds with the stat- 
utory description, "personal représentative" ; and, inasmuch as the au- 
thority of the former is in Tennessee superior to that of the latter, 
the déniai of such right in the former is équivalent to saying that a 
suit carniot be maintained in Tennessee at ail. And yet the statute 
within its prescribed scope opérâtes and is efifective as the paramount 
law in Tennessee as well as in Kentucky and the other states. Second 
Employers' Liability Cases, 223 U. S. 1, 53, 32 Sup. Ct. 169, 56 L. Ed. 
327, 38 L. R. A. (N. S.) 44. Besides, the action is not local, but trans- 
itory (Dennick v. Railroad Co., 103 U. S. 11, 18, 26 L. Ed. 439; Stew- 
art V. Baltimore & Ohio R. Co., 168 U. S. 445, 448, 18 Sup. Ct. 105, 
42 L. Ed. 537) ; and since, as stated, the death occurred in Tennessee 
and the suit was brought and prosecuted there with the approval of 
the Kentucky administratrix and principal beneficiary, no question of 
conflict in jurisdiction, or of différence between the plaintifif and the 
other administrator or the beneficiaries, arises. Thus the right to 
maintain the suit in the name of the présent plaintiff is met by objec- 
tion only of the alleged négligent railroad; and while it is true that 
the défendant is entitled to hâve the suit instituted so that any final 
judgment rendered will protect it against every one else, including the 
beneficiaries, it cannot be doubted that the court having control of the 
plaintiff can compel* distribution of any amount received according to 
the terms of the statute. Dennick v. Railroad Co., supra, 103 U. S. 
at page 20, 26 L. Ed. 439 ; Stewart v. Baltimore & Ohio R. Co., supra, 
168 U. S. at page 450, 18 Sup. Ct. 105, 42 L. Ed. 537. 

Now, the effect of the remédiai nature of the Employers' Liability 
Act and the représentative character of the présent suit cannot escape 
attention in a situation like this. Both of thèse features, together with 
the libéral construction they manifestly imply, would seem to be in- 

*It is to be remarked of tbe Carr Case, just cited, that the Tennessee statute 
there passed upon was in form the same as the présent applicable statute of 
that State (Code of Tenn. [Ann. Ed. 1896] § 2935, p. 953 ; Code of Tenn. [Ed. 
1884] § 3043, p. 553 ; Code of Tenn. [Ed. 1858] § 2203, p. 445) ; approval was 
given to the Keatou Case, supra, and in both of thèse décisions a portion of 
the opinion of Mr. Justice Story in Harvey v. Kichards, 1 Mason, 381, Fed. 
Cas. No. 6,184, was adopted. 
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consistent with the idea that a right of action was vested solely in the 
domiciliary administrator. This is true, no matter whether the statute 
be regarded simply as destroying the effect of the common-law maxim 
that a Personal action dies with the person, and so removing an ob- 
stacle to the recovery of damages to the extent necessary to conipen- 
sate those for whose benefit the law was enacted (Stewart v. Baltimore 
& Ohio R. Co., supra, 168 U. S. at page 448, 18 Sup. Ct. 105, 42 L. Ed. 
537), or whether it be treated as designed "to save a right of action to 
certain relatives dépendent upon an employé wrongfully injured, for 
the loss and damage resulting to them financially by reason of the 
wrongful death" (Mich. & Cent. R. Co. v. Vredand, 227 U. S. 59, 68, 
33 Sup. Ct. 192, 57 L. Ed. 417), or as creating a new right of action, 
as was declared of kindred acts in décisions cited approvingly in the 
Vreeland Case, as also stated in respect of the présent act in Garrett 
V. Louisville & N. R. Co., 197 Fed. 715, 720, 117 C. C. A. 109 (C. C. 
A. 6th Cir.) ; for the controlling purpose of the présent act of Con- 
gress, like the statutes involved in Stewart v. Baltimore & Ohio R. 
Co., and like Lord Campbell's Act itself , the parent act of ail such stat- 
utes (Vreeland Case, supra, 227 U. S. at page 69, 33 Sup. Ct. 192, 57 
L. Ed. 417), is to benefit the surviving relatives, not the personal rep- 
résentative, of the deceased. Hence, as it seems to us, it is more in 
consonance with the statute, and is but giving efïect to one of its para- 
mount objects, so to construe it as to permit any validly appointed per- 
sonal représentative of a deceased employé to maintain the suit ; and 
especially must this be so where it is plain, as hère, that no injustice 
can thereby resuit either to the beneficiaries or the défendant. Lang 
V. Houston, W. S. & P. F. R. Co., 75 Hun, 151, 27 N. Y. Supp. 90, 
92; s. c, affirmed, 144 N. Y. 717, 39 N. E. 858; Southern Pac. Co. v. 
Da Valle Da Costa, supra, 190 Fed. pages 689, 692, 696, 111 C. C. A. 
417. 

Furthermore, in Stewart v. Baltimore & Ohio Railroad Co., supra, 
a Maryland statute was involved, providing that whenever the death 
of a person should be caused by the wrongful act, neglect, etc., of an- 
other, "the person who would hâve been liable if death had not ensued, 
shall be liable to an action for damages" (Rev. Code Maryland [Ed. 
1878] p. 724); and, after specifying the beneficiaries, it further pro- 
vides that the action shall be brought "by and in the name of the state 
of Maryland, for the use of the person entitled to damages." The 
death occurred in that state, but the action was brought in the District 
of Columbia in the name of an administrator appointed there. The 
statute of the District was like that of Maryland, except that the Dis- 
trict statute provided that : 

"Every such action shall be brought by and in the name of the Personal 
représentative of such deceased person." Act Feb. IT, 1885, c. 126, 23 Stat. 
L. 307. 

It is to be noticed that, apart f rom the names in which actions shall 
be instituted, both of thèse statutes are substantially the same as Lord 
Campbell's Act (9 and 10 Vie, c. 93), and so, as already pointed out, 
are in purpose like the Employers' Liability Act. Mr. Justice Brewer 
said (in Stewart v. Baltimore'& Ohio R. Co., 168 U. S. 449, 18 Sup. 
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Ct. 106, 42 L. Ed. 537), when considering the différence in parties 
plaintiff as prescribed by the statutes there involved: 

"But neither the state in the one case nor the Personal représentative in 
the other has any pecuniary interest in the recovery. Each is simply a nom- 
inal plaintiff." 

It is not perceived how any différence of substance can exist between 
the language of those acts and that of the act now under considération, 
so far as the vesting or the bénéficiai object of the right of action is 
concerned. 

Again, in Mo., Kans. & Tex. Ry. v. Wulf, 226 U. S. 570, at page 
576, 33 Sup. Ct. 135, 137 (57 L. Ed. 355), where the plaintiff below, 
as sole beneficiary of the deceased employé, had commenced the action 
in her own name, but subsequently, and after the limitation prescribed 
by section 6 of the Employers' Liability Act had expired, took out let- 
ters and was allowed to amend her pétition by alleging that she sued 
in the capacity of administratrix, it was held that the amendment was 
clearly within section 954, Revised Statutes (U. S. Comp. St. 1901, p. 
696) ; Mr. Justice Pitney saying : 

"Nor do we think it was équivalent to the commencement of a nevc action, 
so as to render it subjeet to the two years' limitation prescribed by section 
6 of the Employers' Liability Act. The change was in forui rather than in 
substance. Stewart v. Baltimore & Ohio Kailroad Co., 168 U. S. 445 [18 Sup. 
Ct. 105, 42 L. Ed. 537]." 

And in Am. R. R. of Porto Rico v. Uidricksen, 227 U. S. 145, 33 
Sup. Ct. 224, 57 L. Ed. 456, a similar change by amendment concerning 
the capacity of the plaintiff- to maintain the suit appears to hâve been 
sanctioned. The présent case in principle falls clearly within the lib- 
éral practice thus approved, and approved, no doubt, for the purpose 
of effectuating the real intent of the statute. 

It is requested in the brief for plaintiff that, if it be held that the 
suit can be maintained only by the Kentucky administratrix, the case 
be remanded "for amendment by joining or substituting Mrs. Farmer, 
administratrix, as plaintiff." It hardly need be said that we do not 
think such an amendment is necessary. No effort was made in the 
trial court to amend ; and, while we should upon our own motion hâve 
been disposed to do so, we hâve not seen how we could avoid passing 
upon the error assigned, by reversing and remanding upon a ground 
which was neither presented nor considered below ; but, if the plain- 
tiff should be advised that the right of the administratrix to maintain 
the action is not barred by the statute, and that time can still be saved 
by amendment, the présent reversai shall be treated as made without 
préjudice to such rights in that behalf as may exist. 

The judgment is reversed, with costs, and the case remanded for fur- 
ther proceedings in conformity with this opinion. 
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CENTRAL IMPROVEMBNT CO. v. CAMBRIA STEEL CO. et aL 

GUARDIAN TRUST CO. v. CAMBRIA STEEL CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. December 2, 1913.) 

Nos. 3,489, 3,490. 

1. Appeal and Eebob (§ 266*) — Necessity of Exceptions — Report of Ma8- 

TEB — DiSCKETlON OF COUBT. 

The gênerai rule that, where exceptions are taken to parts of a mts- 
ter's report, the parts net excepted to will stand as correct, and will not 
be open to review in an appellate court, Is subject to the exception that 
if the report is clearly erroneous in any particular it is within the dis- 
crétion of the court to correct the error. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dig. §§ 1552- 
1565, 1568-1571 ; Dec. Dig. § 266.*] 

2. Equity (§ 427*) — Decree — Confoemity to Pbayeb. 

Suits in chancery are tried and reviewed in view of the fact that a 
court of equity bas, and frequently exercises, the power, where justice 
may thereby be done, to grant to litigants the right remedy although they 
hâve sought the wrong one. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1001-1014 ; Dec. 
Dig. § 427.*] 

3. Appeal and Ekrob (§ 274*) — Appeals in Eql'itî — Powebs of Appellate 

CouET — Scope of Review. 

A fédéral appellate court in an equity suit is not compelled to affirm 
an unju'st decree, nor is the appellant so concluslvely estopped that it 
may not attack such a decree by the fact that it gave a wrong reason for 
Its exceptions to the erroneous conc'nslon of the master which it assails. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1591, 
1592, 1605, 1606, 1607, 1624, 1631-1645 ; Dec. Dig. § 274.*] 

4. Appeal and Eebob (§ 266*) — Appeals in Equity — Rbpobt of Masteb — 

Exceptions to Conclusions. 

Where it appears on the face of a master's report that he bas drawn an 
erroneous conclusion from the facts he found, the absence of an excep- 
tion does not disable an appellate court from correcting the error and en- 
tering a just final decree. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1552- 
1565, 1568-1571; Dec. Dig. § 266.*] 

5. Raileoads (§ 30*)— Reoeganization — Participation of Stockholdeks — 

LlABILITY FOB DeBTS OF OLD COMPANY. 

A reorganization of an insolvent corporation, by which both its mort- 
gage bondholders and its stockholders in exchange for their bonds and 
stock are ■ given an interest in the new company, which purchases the 
property of the old company at a foreclosure sale made pursuant to such 
plan of reorganization and by the consent of the old company and its 
stockholders is fraudulent in law as to unsecured creditors of the old 
company, whose claims are left unpaid, and renders the new company 
liable for the claims of such creditors, at least to the extent of the value 
of the interest in the new company secured by the stockholders of the 
old company. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.*] 

6. Equity (§ 426*) — Jueisdiction — Geantinq Affibmative Relief to Défend- 

ant. 

That a clalm has not been reduced to judgment and an exécution re- 
turned unsatlsfied does not prevent the créditer from asserting the lia- 

•For other casea see same tojlc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bility of a fraudulent trustée tberefor in a fédéral court o£ equity in a 
suit to whicli the créditer is made a party défendant and vvherein the 
court bas acquired jurisdictlon ot ttie subject-matter and tlie parties, and 
wàere the adjudication of sucti liability is necessary to tlie disposition 
of tbe case. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 999, 1000; Dec. 
Dig. § 426.*] 

7. Raileoads (§ 30*) — Reobganization — Participation by Siockholdebs — 

RiGHTS OF CEEDITORS. 

Where the property of a corporation through a reorganization plan 
and a consent decree of foreclosure was acquired by a new company in 
whicli tbe stockholders of the old were given an interest by an exchange 
of their stock for stock of the new company, thus withdravving such prop- 
erty from the reach of unsecured creditors of the old company, such a 
creditor is not limited to his remedy agalnst the exchanging stockhold- 
ers, but may hold the new company liable as a fraudulent trustée of the 
property. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.*] 

8. Eailroads (§ 30*) — Reorganization — Participation of Stockholders — 

Liability fok Debts of Old Company. 

Where, through a reorganization scheme, the property of a corporation 
was purchased by a new company under a consent decree of foreclosure, 
and the stockholders of the old company were given in exchange for their 
stock, bonds, and stock of the new company of substantial value, leaving 
the daims of unsecured creditors of the old company unpaid, the new 
company is estopped to deny that the équitable interest of such creditors 
in the property was at least equal in value to the amount it paid the 
stockholders. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.*] 

9. Railroads (§ 30*) — Reorganization — Participation of Stockholders — 

Liability for Debts of Old Company — Remédies of Creditor. 

In such case the remedy of a creditor in equity is not limited to a de- 
cree subjecting the property to his claim although he is entitled to such 
remedy, but he may recover dlrectly agalnst the new company to the ex- 
tent of the value of such payment to the stockholders, which in equity 
belonged to its creditors. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.*] 

10. Railboads (§ 30*) — Reorganization — Rights of Creditors — Estoppel. 

The fact that a creditor of the old company, which was also a stock- 
holder, joined in the reorganization agreement, assisted in its promotion, 
and exehanged its stock thereunder for the bonds and stock of the new 
company, dld not estop it from enforcing its claim against such com-. 
pany, where the agreement dld not contain anything requiring the com- 
mlttee in charge, or the new company as successor in trust to the stock- 
holders of the old, to violate their légal obligation to provide for the debts 
of the old company. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.*] 

11. Railroads (§ 30*) — Reorganization — Rights of Creditors — Lâches. 

A creditor of a corporation held not barred by lâches from prosecuting 
its claim against a new corporation which acquired the stock and prop- 
erty of the debtor under such circumstances as to render it and the prop- 
erty in its hands liable for the debts of the old company. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.*] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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12. Appeal and Ereoe (§ 1175*) — Appeals in Equity — Entbt of Final De- 
CEEE — Vaeiance feom Pbayee eor Relief. 

An appellate court in an equity suit bas power to remand the case to 
permit the filing of nevv or aniended pleadings by a party praylng for tlie 
spécifie relief to wbich sucb party is shown by the proofs to be entitled; 
but, wbere sucb new pleadings would serve no useful purpose, it may en- 
ter a final decree granting sucb relief, although différent f rom that prayed 
for. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4573- 
4587; Dec. Dlg. § 1175.*] 

13. EsTOPPEL (§ 52*) — Natube and Eléments of Estoppel — "Estoppel in 
Pais." 

The Indispensable éléments of an "estoppel In pals" are: (1) Inten- 
tlonal or reckless misrepresentation of a known and material fact incon- 
sistent with the subséquent elalm of hlm who makes the misrepresenta- 
tion ; (2) Ignorance of the truth and absence of equal means of knowledge 
of It by tbe party who elaims the estoppel ; (3) action by the latter in- 
dueed by the misrepresentation and injui'y to the latter if the truth Is 
permltted to be proved. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 121-125, 127; 
Dec. Dig. § 52.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2497-2508; 
vol. 8, p. 7655.] 

Appeals f rom the Circuit Court of the United States for the Western 
District of IMissouri ; John F. Philips, Judge. 

Suits in equity by the Cambria Steel Company against the Central 
Improvement Company and others, and by the Provident Life & Trust 
Company against the Kansas City Suburban Belt Railroad Company 
and others. From the decrees, the Central Improvement Company 
and the Guardian Trust Company appeal. Reversed. 

See, also, 120 C. C. A. 121, 201 Fed. 811. 

George H. English, Jr., and D. J. Haff, both of Kansas City, Mo. 
(Edward P. Gates and E. C. Meservey, both of Kansas City, ]\lo., on 
the brief), for ai^pellant Guardian Trust Co. 

Frank Hagerman, of Kansas City, Mo., for appellee Cambria Steel 
Co. 

Samuel Untermyer, of New York City, and Samuel W. Moore, of 
Kansas City, Mo., for appellee Kansas City Southern Ry. Co. 

Newell H. Clapp, of St. Paul, Minn., and Enoch J. Priée and Har- 
ry S. Mecartney, both of Chicago, 111., for appellees Edward A. Shedd, 
and others. 

Before SANBORN, Circuit Judge, and MARSHALL and WIL- 
LIAM H. MUNGER, District Judges. 

PER CURIAM. The paramount issue in thèse cases is: Did the 
Southern Company become liable to pay the unsecured debt of the Belt 
Company to the Trust Company by participating in the exécution of 
a scheme whereby it acquired the title to the property of the Belt 
Company, deprived its creditor, the Trust Company, of recourse there- 
to by exécution to coUect its claim and yet reserved to itself and other 
stockholders of the Belt Company an equity in its property and a ben- 
efit therefrom more valuable than the amount of the Trust Company's 

•For other cases see same topic &, % numdek in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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claim? After exhaustive arguments and briefs and a leview of the 
master's report on which this case came to this court, the conclusion 
was reached that this question should be answered in the affirmative. 
This question had been at issue between the Trust Company and the 
Southern Company in this suit and in actions at law in the state courts 
for many years. The prosecution of those actions had been repeatedly 
enjoined and delayed by orders of the court below, and those orders 
had been as often reversed by this court. While the pleadings of the 
parties squarely presented the issue, while this issue had been liti- 
gated strenuously in this suit, the Trust Company had not in any of 
its pleadings made a spécifie prayer for a decree for the payment of 
its claim by the Southern Company, nor for the seizure or sale to pay it 
of the property of the Belt Company which the Southern Company had 
taken. The question had been suggested by three of the stockholders 
of the Trust Company whether or not, in view of the long delay, 
this court could or should direct an entry of a decree for such relief 
in thèse cases rather than to leave that relief to be granted upon trials 
of the cases in the state court, and, as this question had not been ar- 
gued, counsel for ail the parties were permitted to be heard upon it. 
That hearing developed into a reargument of ail the salient issues in 
the cases, and at the close of that hearing they were taken under ad- 
visement by the court. It is the purpose now to state the conclusions 
at which we hâve arrived after another considération of the issues 
presented. 

The history of this litigation, the issues, and many of the facts 
found by the master are set forth in our former opinion. Central Im- 
provement Co. v. Cambria Steel Ce, 201 Fed. 811, 120 C. C. A. 121. 

[1] 1. From ail the facts pertinent ta the issue which are set forth 
in many printed pages of his report, the master deduced this décisive 
conclusion : 

"That the Southern Company is not liable in any way for the floating in- 
debtedness of the Belt Company." 

To this conclusion the Trust Company excepted on the ground that, 
in view of other conclusions which the master reached adverse to it, 
it was unnecessary for him to détermine that issue. A considération 
after argument of ail the facts relating to this issue which the master 
found in his report convinced this court that the conclusion lawfully 
deducible from them was that the Southern Company was liable to 
pay to the Trust Company the debt which the Belt Company owed it. 
Counsel for the Southern Company now insist that this court was 
without power to consider or correct this conclusion of the master 
which the court below followed, and that the Trust Company must 
sufïer the loss of this amount because its counsel did not state in its 
exception that the conclusion was wrong on the merits of the issue. 
They invoke the conceded gênerai rule that where no exception is 
taken to the master's report it will be deemed to be true, and where ex- 
ceptions to parts of it are taken the parts to which no exception is 
taken will stand as correct and will not be open to review in an . ap- 
pellate court. Burns v. Rosenstein, 135 U. S. 449, 10 Sup. Ct. 817, 34 
L. Ed. 193; Provident Life & Trust Co. v. Railway Co., 177 Fed. 854, 
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859, 101 C. C. A. 68. But this ruie, like most ruies of law or prac- 
tice, is not without its exceptions. In Sheffield, etc., Ry. Co. v. Gordon, 
151 U. S. 285, 291, 14 Sup. Ct. 343, 344 (38 L. Ed. 164), the Suprême 
Court, while holding the exceptions in that case insufficient to présent 
the questions argued, said : 

"It is true that, if the report of the master is clearly erroneous in any par- 
ticular, it is wlthin the discrétion of the court to correct the error ; but we 
see no occasion for exercising sueh discrétion in this case." 

In 2 Daniell's Chancery Pleading & Practice, at page 1314, it is said 
that it is entirely discretionary with the court to grant an opportunity 
to except to a report after it has been absolutely confirmed. 

[2] Counsel also claim that by the Trust Company 's exception they 
were induced to forego a review of the finding of the master that the 
Belt Company was indebted to the Trust Company, and that thereby an 
équitable estoppel f rom reviewing the issue of the liabiUty of the South- 
ern Company was created. But suits in chancery are tried and re- 
viewed in view of the fact that a court of equity has and frequently 
exercises the power where justice may thereby be donc, to grant to Hti- 
gants the right remedy although they bave sought the wrong one. 
Clark V. Clark, 62 N. H. 267, 272; Hardin v. Boyd, 113 U. S. 756, 5 
Sup. Ct. 771, 28 L. Ed. 1141; Wiggins Ferry Co. v. Ohio & Missis- 
sippi Ry. Ce, 142 U. S. 396, 414, 415, 416, 12 Sup. Ct. 188, 35 L. Ed. 
1055; Bradford v. Bank, 13 How. 57, 69, 70, 14 L. Ed. 49; Walden 
V. Bodley, 14 Pet. 156, 164, 10 L. Ed. 398; Moran v. Hagerman, 64 
Fed. 499, 503, 504, 12 C. C. A. 239. 

[3] As an appeal in equity in the fédéral courts results in a trial de 
novo, the appellate court is not, in our opinion, so powerless that it is 
compelled to affirm an unjust decree; nor is the appellant so conclu- 
sively estopped that it may not attack such a decree iDy the fact that it 
gave a wrong reason for its exception to the erroneous conclusion of 
the master it assails. 

[4] Moreover, the conclusion hère challenged was a mère déduc- 
tion from the facts disclosed in the master's report, and, where it 
appears on the face of the report that the master has drawn an erro- 
neous conclusion from the facts he found, the absence of an exception 
does not disable the court from correcting the error and entering a 
just final decree. 2 Daniell's Chancery Pleading & Practice, *p. 1310; 
17 Encyc. of Pleading & Practice, 1048; Celluloïd Mfg. Co. v. Cel- 
lonite Mfg. Co. (C. C.) 40 Fed. 476, 477; Burke v. Davis, 81 Fed. 907, 
910, 26 C. C. A. 675, 678; Raymond v. Murphy, 65 W. Va. 616, 64 
S. E. 855, 857; Hayes v. Hammond, 162 111. 133, 44 N. E. 422, 423; 
Hurd V. Goodrich, 59 111. 450, 456; Von Tobel v. Ostrander, 158 
111. 499, 42 N. E. 152, 153. The contention that the Trust Compa- 
ny was estopped from seeking a correction of this error and that this 
court was powerless to correct it does not seem to be well founded, 
and this court is unvi'illing to affirm what it deems an unjust decree 
on account of the defect in the exception. 

2. It is conceded that by the transaction described in the former 
opinion of this court and deemed by it violative of the rights of the 
Trust Company, a créditer of the Belt Company, if that transaction be 
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valid, was deprive4 of légal recourse to the property of the Belt Com- 
pany to obtam payaient of that company's debt to the Trust Company 
of about $360,000. At that time the Southern Company, by an ex- 
change of its stock and bonds for the stock and bonds of the Belt 
Company, and by a formai foreclosure by itself, as holder of about 
89 per cent, of its bonds, by means of its représentative, the Provident 
Company, trustée for the bondholders, against and with the consent of 
itself as the holder of about 97 per cent, of its stock, and by a fore- 
closure sale of the property of the Belt Company to itself obtained the 
title to the Belt Company's property to itself, the bondholders of the 
Belt Company secured about $1,330,000 par value of the bonds and 
$250,000 of the preferred stock of the Southern Company, aggregating 
at their par value $1,580,000 for their $1,000,000 par value of bonds 
of the Belt Company, and the stockholders of the Belt Company se- 
cured for their $4,750,000 par value of the stock of that company 
about $1,187,500 par value of the preferred stock and about $3,562,500 
par value of the common stock, in ail about $4,750,000 par value of 
the stock of the Southern Company. 

[5] The following propositions of law are deemed incontestable: 

"A reorganlzation of an insolvent railroad company, by which both its mort- 
gage bondholders and its stockholders, in exchange for their bonds and stocks, 
are given an interest in the new company, which purchases the property of 
the old company at a foreclosure sale made pursuant to such plan of reorganl- 
zation and by the consent of the old company and its stockholders, is fraud- 
ulent in law as to unsecured creditors of the old company whose claims are 
left unpaid, and renders the new company liable for the claims of such cred- 
itors, at least to the extent of the value of the interest in the new company 
secured by the stockholders of the old company." Northern Pacific Ry. Co. 
V. Boyd, 177 Fed. 804, 101 0. C. A. 18 ; Luedecke v. Des Moines Cabinet Co., 
140 Towa, 223, 118 N. W. 456, 32 L. R. A. (N. S.) 616 ; Hurd v. New York & 
Commercial Steam Laundry Co., 167 N. Y. 89, 60 N. E. 327. 

Where such a transaction is consummated without ofifering to the 
unsecured créditer a fair share of the benefits to be derived f rom the* 
vesting of the title in the purchaser at the foreclosure sale, the intent 
or purpose to deprive him of recourse to the property to collect his 
debt becomes immaterial and the fact that it has that effect charges 
the purchaser with liability. 

"As agulnst him the sale is void in equity, regardless of the motive with 
which it was made ; for if such contract reorganlzation was consummated in 
good faith and in ignorance of the existence of the créditer, yet when he ap- 
peared and established his debt the subordinate interest of the old stockhold- 
ers would still be subject to his claim in the hands of the reorganlzed com- 
pany." Northern Pacifie Ry. Co. v. Boyd, 228 U. S. 482, 502, 33 Sup. Ct. 554, 
559 (57 L. Ed. 931). 

"For, if purposely or unintentionally a single créditer was not paid or pro- 
vided for by the reorganlzation, he could assert his superior rights against 
the subordinate rights of the old stockholders in the property transferred to 
the new coniyany. They (the stockholders of the old company) were in the 
position of insolvent debtors who could not, reserve an interest as against 
creditors. Their original contribution to the capital stock was subject to the 
payment of debts. The property was a trust fund charged primarily with the 
paynient of corporate liabilities. Any device, whether by private contract or 
judicial sale under consent decree, whereby stockholders were preferred be- 
fore the creditors was invalid. Being bound by the debts, the purchase of 
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their properiy, by their new company, for their benefit, put the stockholders 
in the position of a mortgagor buying at bis own sale. If they did se In good 
falth and in ignorance of Boyd's claim tliey were none tbe less bound to 
recognize his superior right in the property, wben years later bis contingent 
claim was llquidated and establisbed." Northern Pacific Ry. Co. v. Boyd, 
228 U. S. 504, 33 Sup. Ct. 560, 57 L. Ed. 931. 

"No such proceedings can be rightfully carried to consummation which 
recognize and préserve any interest in the stoekholders without also recog- 
nizing and preservlng the interests, not merely of the mortgagee, but of 
every creditor of the corporation. * * * Any arrangement of the parties 
by which the subordinate rights and interests of the stoekholders are at- 
tempted to be secured at the expense of prior rights of either class of creditors 
cornes withih judicial denunciation." Louisville Trust Co. v. Louisville, etc., 
Ry. Ce, 174 TJ. S. 674, 683, 684, 19 Sup. Ct. 827, 830 (43 L. Ed. 1130). 

The transaction in hand, if valid, had the effect to deprive the cred- 
itors of the Belt Company of and to secure to the stoekholders of that 
company out of its property the value of $1,187,500 par value of the 
preferred stock and $3,562,500 par value of the common stock of the 
Southern Company, and upon its face it seems to fall within the de- 
nunciation of thèse rules of law. 

But counsel for the Southern Company argue that, although the 
completed transaction has the effect of an illégal proceeding, it is not 
such because it is composed of two independent and valid transactions, 
to wit: (1) The organization in March, 1900, of the Southern Com- 
pany and the exchange of the bonds and stock of the Belt Company 
for the bonds and stock of the Southern Company, so that by April 1, 
1900, the latter had acquired 97 per cent, of the stock and 89 per cent, 
of the bonds of the Belt Company, and the taking possession of the 
property of the Belt Cornpany by the Southern Company by virtue 
of its ownership of thèse bonds and stock on April 1, 1900, when it 
filled the offices of the Belt Company with its chosen agents and pro- 
ceeded to control and operate it, and (2) the filing on September 6, 
1900, by the Provident Trust Company, the trustée in the Belt mort- 
%age, at the instance of the Southern Company, the owner of 89 per 
cent, of the bonds, of the bill to foreclose the mortgage of the Belt 
Company, 97 per cent, of whose stock was ovi^ned by the Southern 
Company, the appearance and consent of the Belt Company on the 
same day to the appointment o'f recelvers of its property, its answer 
on October 19, 1901, admitting the material averments of the bill, the 
decree on November 6, 1901, of foreclosure and sale of the Belt prop- 
erty and the sale thereof on December 31, 1901, under this decree to 
the Southern Company, the owner of nearly ail its bonds and stock. 
The contention is that, whiie the former transaction was the resuit of 
the scheme of reorganization, the latter was independent and free from 
the influence thereof, and that each of thèse transactions taken by it- 
self, as counsel insist they should be, is free from any just objection by 
any creditor of the Belt Company. 

The plan of reorganization was made November 7, 1899, and it be- 
came effective December 20, 1899. This plan was made a part of the 
reorganization agreement, and it stated that it was expected and in- 
tended that the property of the Gulf Company would be purchased by 
the reorganization committee, that a successor of the company would 
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be organized to which this property and the stocks and bonds of the 
Belt Company deposited under the plan would be conveyed, that ail 
this property vvas to be made subject to the mortgage of the new Com- 
pany, and that it was "intended, as soon as practicable, that the new 
Company acquire the property of the terminal companies in fee and 
bring them directly under the lien of the mortgage." It was then one 
of the objects of the scheme of reorganization which the committee 
and the Southern Company, which it organized, were empowered and 
expected to carry into effect, that the latter company should acquire 
the property of the Belt Company "in fee" and bring it "directly un- 
der the lien of the mortgage," and the acquisition of the stocks and 
bonds of that company and their pledge under that mortgage were but 
the means to the accomplishment of this end which the plan contem- 
plated. 

It is conceded that the organization of the Southern Company, its 
purchase of the Gulf Company property, its exchange of its stocks and 
bonds for those of the Belt Company, and its possession and control 
of its property on April 1, 1900, by means of its ownership of this 
stock, were steps in the exécution of the scheme. But the reorganiza- 
tion committee did not cease its work until October 1, 1900, and be- 
fore that date the Southern Company by its représentative, the Prov- 
ident Company, had, on September 6, 1900, commenced the suit to 
foreclose the Belt mortgage and to put its property in the hands of 
receivers and had caused the Belt Company to consent to the receiver- 
ship. For what purpose did the Southern Company take thèse steps? 
It had the possession and absolute control of the Belt property by its 
ownership of 89 per cent, of its bonds and 97 per cent, of its stock. A 
default on its bonds was in reality a default of itself to itself. Fore- 
closure could give it no more power over the Belt Company than it 
already had. For what purpose then was the foreclosure? Évidently 
to carry out the reorganization agreement, as it was within the power 
and as it was the duty of the committee and of that company, its créa- 
ture, to do, to acquire the property of the Belt Company in fee and 
bring it directly under the lien of the mortgage. Why did the South- 
ern Company exchange its stock for the stock of the Belt Company? 
Was it not for the purpose of silencing the opposition of the Belt 
stockholders to the coming foreclosure, and to its acquisition of the 
fee of the Belt Company's property, and was not the scheme of reor- 
ganization the primary cause, the vesting of the fee of the Belt prop- 
erty in the Southern Company by the foreclosure the object and efïect 
of that scheme, and the exchange of the stock and the foreclosure of 
the Belt mortgage the means contemplated and authorized by that 
scheme to attain that end ? To the mincis of the members of this court 
the record in this case leaves no alternative but to answer thèse ques- 
tions in the aifirmative. 

Moreover, the property of the Belt Company was a trust f und. The 
stockholders of that company were trustées charged with the duty to 
apply that property to the payment of the claims of the trust company 
and of the other creditors of the Belt Company before they took to 
themselves any share in or benefit therefrom. When the Southern 
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Company took their stock and gave them $4,750,000 par value of its 
stocks and bonds for their interest in the property of the Belt Com- 
pany, it stepped into their shoes and became a trustée for the cred- 
itors of the Belt Company with plenary notice that the interest of those 
creditors in the property was at least as much as the value of the stocks 
and bonds it was giving for the interest of the stockholders, for the 
rights of the creditors in the Belt property were prior and superior 
to those of the stockholders. By virtue of the plan of reorganization 
the Southern Company had become such trustée. The agreement of 
reorganization and its ownership of 89 per cent, of the bonds and 97 
per cent, of the stock of the Belt Company gave the committee and 
the Southern Company unrestricted power to discharge its duty to the 
creditors of the Belt Company, as their trustée, and to accomplish the 
object of the agreement regarding this property, the vesting of the 
fee of it in the Southern Company. They had the power to attain this 
object in a just and lawful way, to pay, to buy, or to compromise the 
claims of the creditors, or to offer them a just share in the benefits of 
the reorganization, a share at least as valuable as that given to the 
stockholders. They did neither, but, in the face of the danger signal 
that "any arrangement of the parties by which the subordinate rights 
and interests of the stockholders are attempted to be secured at the 
expense of the prior rights of either class of creditors comes within 
judicial denunciation," the Southern Company proceeded by a fore- 
closure caused by itself, the owner of 89 per cent, of the bonds, trustée 
for the creditors, really against and with the consent of itself as such 
trustée, owner of 97 per cent, of the stock, to obtain againàt the pro- 
test of the Trust Company, whom the court expressly excepted in the 
decree from its efïect, a foreclosure decree and sale of this property 
in effect by itself as trustée to itself as trustée, and thencef orth to in- 
sist that it had thereby secured to itself and deprived its cestuis que 
trust, the creditors of the Belt Company, of ail interest in the property. 
In view of the fact that the acquisition of the fee of the Belt property 
by the Southern Company was stated in the reorganization plan and 
agreement to be one of their intended results, that this resuit lias been 
obtained, that the exchange of the stocks and bonds were the means 
specified therein to attain it, and were the means by which the consent 
decree of foreclosure and sale of the Belt property to the Southern 
Company was effected, and that this foreclosure and sale were the 
means by which the intended resuit of the plan of acquisition of the 
fee of the Belt properties by the Southern Company was secured, this 
court is unwilling to hold that the validity of thèse proceedings can be 
sustained against the rule that "any device, whether by private contract 
or judicial sale under consent decree, whereby stockholders were pre- 
ferred before the creditors, was invalid" (228 U. S. 504, 33 Sup. 
Ct. 560, 57 L. Ed. 931), by contemplating or treating them as two 
separate and independent transactions, one consisting of that part of 
the proceedings conducted before, and the other of that part of the 
proceedings conducted after, April 2, 1900. They appear to this court 
to constitute a single transaction instituted, conducted, and consum- 
mated pursuant to the preconceived plan to vest the fee of the prop- 
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erties of the Belt Company in the Southern Company and to bring 
them directly under the lien of its mortgage. 

[6] 3. Counsel for the Southern Company contend that the Trust 
Company is entitled to no favorable decree for the payment of the 
liability of the Southern Company to it and to no affirmative relief be- 
cause it did not obtain a judgment against the Belt Company and a 
return of nulla bona to an exécution before it presented its claim and 
demanded rehef. But that is an objection only to the jurisdiction of 
a national court in equity of an original and indépendant bill to charge 
a f raudulent trustée. A claim of the nature of that made by the Trust 
Company in the absence of judgment or exécution may be presented 
by intervention in a foreclosure suit and may there, or in any other suit 
wherein the court bas acquired jurisdiction of the subject-matter and the 
parties, be adjudicated. Hollins v. Brierfield Coal & Iron Co., 150 U. S. 
371, 379, 14 Sup. Ct. 127, 37 L. Ed. 1113. The objection is not tenable 
hère because the décision of the question of the Hability of the Southern 
Company to the Trust Company became, as conceded by counsel for the 
Southern Company, necessary to the disposition of this case (201 Fed. 
817, 120 C. C. A. 121), to which the Trust Company was originally made 
a défendant against its will. This is now a suit in equity in which the 
court below and this court hâve full jurisdiction of the subject-mat- 
ter and the parties to the controversy regarding this liability, and un- 
der a familiar and salutary rule the power is conferred and the duty 
is imposed upon a court of equity, which has acquired such jurisdic- 
tion, to consider and détermine ail the rights and claims of the par- 
ties relating to the subject-matter and to enter a decree that will final- 
ly détermine them to the end that a multiplicity of suits may be avoid- 
ed and litigation may cease. Hopkins v. Grimshaw, 165 U. S. 342, 
358, 17 Sup. Ct. 401, 41 L. Ed. 739; Sunflower Oil Co. v. Wilson, 142 
U. S. 313, 325, 12 Sup. Ct. 235, 35 L. Ed. 1025; Ward v. Todd, 103 
U. S. 327, 329, 26 L. Ed. 339; In re Blake, 150 Fed. 279, 283, 80 C. 
C. A. 167, 173; United States v. Standard Oil Co. (C. C.) 152 Fed. 
290, 296; Campbell v. Golden Cycle Mining Co., 141 Fed. 610, 614, 
71 C. C. A. 260, 264. 

[7] It is contended that the remedy of the Trust Company is limited 
to a pursuit of the stockholders of the Belt Company who exchanged 
their stock for the stock of the Southern Company. But the liability 
of those stockholders is founded on their relation as trustées for the 
creditors of the corporation. The Southern Company with full no- 
tice of their and its liability and duty to the creditors of the Belt 
Company by the exchange of stock became such a trustée, and by as 
much as its power over the property of the Belt Company by its own- 
ership of nearly ail its bonds, as well as stock, was greater than that 
of the former stockholders, by so much wa*s its duty to protect the 
rights and interests of its cestuis que trust, the creditors, higher and 
more imperative. It owed them the duty to exercise good f aith, care, 
and diligence to secure and deliver to them their full équitable share 
of the property or the value of that share. Any sale or conveyance of 
the property to itself whereby they were deprived of and it secured 
that share, or its value, was a breach of duty and of trust which in- 
210 F.— 45 
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vokes plenary relief from a court of chancery, and as by its formai 
foreclosure sale to itself of the property of the Belt Company.it took 
to itself and deprived the creditors of their équitable interest in the 
property and of the value of that interest, it is not less liable in equity 
for this breach of trust than were the stockholders with whom it ex- 
changed its stock. The duty and liability of the majority stockhold- 
ers to minority stockholders is not less than this (Jones v. Missouri 
Edison Electric Co., 144 Fed. 765, 771, 75 C. C. A. 631, and cases there 
cited), and their duty to creditors whose équitable rights and interests 
in the property of the corporation are superior to those of stockhold- 
ers cannot be less. 

Moreover, where the property of a corporation is sold to a purchas- 
er and part or ail of the purchase price thereof is paid or distributed 
to its stockholders to the exclusion of its creditors from a collection of 
their debts from the property of the corporation, the latter may re- 
cover that part of its value from the purchaser with notice, on the 
ground that the conveyance is f raudulent in law. Central of Georgia 
Ry. Co. V. Paul, 93 Fed. 878, 882, 884, 35 C. C. A. 639; Luedecke v. 
Des Moines Cabinet Co., 140 lowa, 223, 118 N. W. 456, 457, 32 L. R. 
A. (N. S.) 616; Hibernia Ins. Co. v. St. Louis & N. O. Trans. Co. 
(C. C.) 13 Fed. 516; Grenell v. Détroit Cas Co., 112 Mich. 70, 70 
N. W. 413; Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482, 33 Sup. 
Ct. 554, 57 L. Ed. 931. And the fact must be constantly borne in 
mind, in the considération of this case, that as against the Trust Com- 
pany the entire transaction was in efïect that the Southern Company 
knowingly purchased and took to itself without even a formai fore- 
closure the property of the Belt Company and paid the latter's stock- 
holders the value of $4,750,000 of its stock therefor to the exclusion 
of the Belt Company's creditors therefrom, for by the express pro- 
vision of the foreclosure decree the Trust Company was excepted from 
ail its effects. 

Another argument is that the Trust Company is entitled to no re- 
lief because the équitable interest of the creditors in the property of 
the Belt Company was of no value. This contention is founded on 
the findings of the master that there was no direct testimony of the 
fair value of the Belt Company's property at or before the time of 
the foreclosure, no proof that it was worth more than the $1,000,000 for 
which it was sold at the foreclosure sale, and therefore that it was 
sold at its fair market value. The mortgage was $1,000,000, and the 
déduction is that the équitable interest of the creditors was valueless. 
But the crucial issue hère was not what the fair market value of the 
mortgaged property was, nor was it how much more the mortgaged 
property was worth than the amount of the mortgage. Although évi- 
dence upon thèse subjects would hâve been compétent in the considér- 
ation of the real issue hère in the absence of an estoppel, that issue 
was : What was the équitable interest of the creditors in the mort- 
gaged property of the Belt Company worth during the exécution of 
the scheme and immediately after the foreclosure sale and the appro- 
priation of it thereby by the Southern Company, the trustée for the 
creditors, to itself, for a trustée who violâtes his trust may not prof- 
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it thereby? Ervin v. Oregon Railway & Navigation Co. (C. C.) 27 
Fed. 625, 633 ; Jones v. Missouri Edison Electric Ce, 144 Fed. 765, 
779, 75 C. C. A. 631. • The creditors were entitled to the highest val- 
ue their interest had during this time, either for the purpose of sale 
or for the purpose of preventing a foreclosure of the mortgage up- 
on the Belt property, or for the purpose of compromising their claims 
or conditioning the foreclosure, or for the purpose of the présent or 
future control of the property. 

"If the value of the road justlfied the issuance of stock in exehange for old 
shares, the creditors were entitled to the benefit of that value, whether it was 
présent or prospective, for dividends or only for purposes of control. In ei- 
ther event it was a rlght of property out of which the creditors were entitled 
to be paid before the stockholders could retaln it for any purpose whatever." 
Korthern Pacific Ey. Co. v. Boyd, 228 U. S. 508, 33 Sup. Ct. 561, 57 L. Ed. 
931. 

[8] The report of the master discloses other facts than that he re- 
ceived no direct évidence of the fair market value of the property ex- 
cept the bid at the foreclosure sale, which leave no doubt that the équi- 
table interest of the creditors was worth much more than the amount of 
the Trust Company's claim, $360,000. That report shows that the 
Southern Company paid $1,330,000 of its bonds and $250,000 of its 
preferred stock, or $1,580,000 of its new bonds and stock for the $1,- 
000,000 of the old bonds of the Belt Company. The fact to which 
counsel call attention, that the new bonds drew but 3 per cent, interest 
per annum while the old bonds drew 5 per cent., bas not been over- 
looked. But even so, the reorganization committee and the South- 
ern Company would not hâve given for thèse old bonds a bonus 
of 33 per cent, in new bonds and $250,000 in the stock of the 
Southern Company unless the old bonds had been well secured. The 
master's report also shows that the Southern Company gave $1,187,- 
500 of its preferred stock and $3,562,500 of its common stock to the 
stockholders of the Belt Company for their équitable interest in the 
property of that company, that at the same time stockholders of the 
Gulf Company paid, and the Southern Company received, $10 per share 
in cash and an equal number of shares of the stock of the Gulf Com- 
pany for tens of thousands of shares of the Southern Company's 
common stock. That stock must therefore bave been worth at least 
the $10 cash per share which was paid for it, and it was worth as much 
more as the value of the stock of the Gulf Company. The preferred 
stock of the Southern Company could not hâve been worth less than 
its common stock. The Southern Company therefore paid in value at 
least $475,000 for the équitable interest of the stockholders of the Belt 
Company in its property when it gave them $4,750,000 of its preferred 
and common stock for their stock in that company. But the équita- 
ble interest of the creditors in the property of the Belt Company was 
superior to that of the stockholders, and its value could not hâve been 
less, and was undoubtedly greater, than the $475,000. That interest 
was therefore worth more than enough to hâve paid the $360,000 
which the Belt Company owed to the Trust Company, and the South- 
ern Company cannot escape liability on the ground that it was worth- 
less. The fact that at the foreclosure sale, where there was no com- 
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pétition, the Beit Company was bid in at $1,000,000, fails to disprove 
or to even render doubtful this conclusion, and the Southern Com- 
pany which gave $4,750,000 of its full paid stock, which it was readi- 
ly selling for $10 cash per share, and Gulf stock of equal amount, for 
the inferior stock of the Belt Company, cannot be heard to say that 
the superior equity of the creditors therein was worthless. Northern 
Pacific Ry. Co. v. Boyd, 228 U. S. 508, 33 Sup. Ct. 554, 57 L. Ed. 931 ; 
Rankin v. Gardner (N. J.) 34 Atl. 935, 937 ; Garrison v. Monaghan, 
33 Pa. 232, 234. 

Délibéra te considération has been given to the earnest objection to 
the considération by this court of the question of the value of this équi- 
table interest of the creditors in the Belt property on the ground that 
the master found that there was no direct évidence that the property of 
the Belt Company was worth more than $1,000,000, and hence that this 
was its fair value, that no exception was taken to that finding, and 
that the évidence is not hère. But because the finding of the fair mar- 
ket value of the mortgaged property is not conclusive of the value of 
the creditors' equity therein, and because other f acts and findings con- 
tained in the master's report, ail of which are available to this court 
for the détermination of that issue, hâve convinced that the value of 
that equity was more than $475,000, the objection of counsel has not 
been thought fatal to the considération and détermination of this ques- 
tion. 

Counsel say that because the original stockholders of the Belt Com- 
pany, by the exchange of their stock for that of the Southern Com- 
pany retained, as they claim, only 3% per cent, of the value of their 
équitable interest in the Belt property, therefore the Southern Company 
is liable for only 3% per cent, of that interest. But the measure of 
the creditors' recovery is the value of the creditors' equity which was 
diverted f rom them by their trustées, the stockholders of the Belt Com- 
pany, including the Southern Company, the successory trustée, and 
vested in that trustée. If the Southern Company had been the owner 
of the bonds of the Belt Company only, and knowing the condition and 
indebtedness of the Belt Company, as it did, had paid to the stock- 
holders of that Company $475,000 to the exclusion of the creditors for 
a conveyance of its property by the Belt Company to the Southern 
Company, it could not hâve escaped liability to the creditors of that 
Company for that amount. Much less can it do so wlien it became 
owner of nearly ail the Belt Company's stock, and in equity a trustée 
for its creditors. Story's Equity Jurisprudence, §§ 1261, 1262; Gren- 
ell v. Détroit Gas Co., 112 Mich. 70, 70 N. W. 413; Camden Inter- 
state Ry. Co. V. Lee (Ky.) 84 S. W. 332, 333 ; Central of Georgia Ry. 
Co. V. Paul, 93 Eed. 883, 884, 35 C. C. A. 639 ; Luedecke v. Des Moines 
Cabinet Co., 140 lowa, 223, 118 N. W. 457, 458, 32 L. R. A. (N. S.) 
616; Hibernia Ins. Co. v. St. Louis & N. O. Trans. Co. (C. C.) 13 Fed. 
516, 519. 

[9] It is another contention of counsel for the Southern Company 
that the remedy of the Trust Company in this court of equity is lim- 
ited to the subjection of the property of the Belt Company in the pos- 
session of the Southern Company to the payment of its claim and that 
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it may not hâve a decree that the Southern Company pay it. This 
court does not concède the soundness of this position and the leading 
case on the subject cited by counsel for the Southern Company does 
not sustain it. The quotation they make from that case is in thèse 
words : 

"A sale may be void for bad faith thougb the buyer pays the full value of 
the property bought. This is the conséquence, where his purpose is to aid 
the seller in perpetrating a fraud upon bis creditors, and where he buys reck- 
lessly, with guilty knowledge. When the fact ot fraud is established in a suit 
at law, the buyer loses the property without référence to the amount or ap- 
plication of what he has paid, and he can hâve no relief either at law or in 
equity. When the proceeding is in chaneery, the jurisdiction exercised is 
more flexible and tolérant. The equity appealed to — while it scans the trans- 
action with the severest scrutlny — looks at ail the facts, and, giving to each 
one its due weight, deals with the subject before it according to its own ideas 
of right and justice. In some instances it visits the buyer with the same 
conséquences which would hâve foUowed in an action at law. In others, it 
allows a securlty to stand for the amount advaneed upon it. In others, it 
compels the buyer to account only for the différence between the under priée 
which he pald and the value of the property. In others, although he may 
tiave paid the full value, and the property may hâve passed beyond the reach 
of the process of the court, it regards him as a trustée, and charges him ac- 
cording ly. Where he has honestly applied the property to the liabilities of 
the seller, it may hold him excused from further respônsibility. The cardinal 
principle in ail such éâses is that the property of the debtor shall not be di- 
verted from the payment of his debts to the injury of his creditors, by meaus 
of the fraud." Cléments v. Moore, 6 Wall. 299, 312 (18 L. Ed. 786). 

The application of the principles there announced in that suit, which 
was in equity, was this : Nicholson, the debtor, had sold his property 
to Moore for $6,310.35 to defraud his creditors, and Moore had paid 
Nicholson for the goods in cash and his own notes which Nicliobon 
had disposed of and Moore had sold the goods. But Nicholson had 
applied ail of the $6,310.35 to the payment of his debts except $1,500. 
The Suprême Court held that Moore was Hable to the créditer Clém- 
ents for that amount. By the same mark the Southern Company be- 
came liable to the Trust Company to the extent of its claim for the 
value of the $4,750,000 of its stocks which it issued to the stockhold- 
ers of the Belt Company to secure the property of the Belt Company 
and divert it from its creditors. Central of Georgia Ry. Co. v. Paul, 
93 Fed. 883, 884, 35 C. C. A. 639 ; Camden Interstate Ry. Co. v. Lee 
(Ky.) 84 S. W. 332, 333. 

The question, however, is not material in the case at bar because 
the transaction was a conveyance of the property of the Belt Company 
in fraud of creditors and a breach of trust by the Southern Company, 
which Company, with full knowledge of ail the facts, actively partici- 
pated in the entire transaction and thereby acquired the property of the 
Belt Company, so that that property and the improvements the South- 
ern Company has made thereon, free from the $1,000,000 Belt mort- 
gage and free from any charge for the expenses which the Southern 
Company has made thereon, stands in its hands charged with a trust to 
pay the claim of the Trust Company agaiiist the Belt Company which 
the court may exécute by a seizure and sale by its master or receiver, 
Railroad Ço. v. Soutter, 80 U. S. (13 Wall.) 517, 522, 524, 20 L. Ed. 
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543; Guckenheimer v. Angevine, 81 N. Y. 394, 397; Goble v. O'Con- 
nor, 43 Neb. 49, 61 N. W. 131, 132. 

And if the Southern Company bas disposed of the property or de- 
stroyed it, or placed it beyond the reach of the Trust Company or the 
court, or given a mortgage or incumbrance upon it to a party without 
notice, the court bas plenary power, and it is its duty to require the 
Southern Company to account for and pay over the proceeds of the 
property or the value of it, or the proceeds of the mortgage, or the 
amount of it, to the extent of the Trust Company's claim, and to so 
conduct its proceedings and mold its decrees that full relief may be 
secured by the Trust Company. And as the property of the Belt Com- 
pany was worth many times the amount of the claim of the Trust Com- 
pany at the time of its transfer to the Southern Company, the ultimate 
resuit will be the same whether the decree be for the seizure and sale 
of the Belt property or for the payment of the claim of the Trust Com- 
pany by the Southern Company, for it must ultimately be paid either 
out of the property in its hands or by the Southern Company itself. 
20 Cyc. 630, 631 ; Doherty v. Holliday, 137 Ind. 282, 32 N. E. 315, 
317, 36 N. E. 907, 908; Jones v. Reeder, 22 Ind. 111; Swinford v. 
Rogers, 23 Cal. 234, 237; Mason v. Pierron, 69 Wis. 585, 34 N. W. 
921, 925; Blair v. Srtiith, 114 Ind. 114, 15 N. E. 817, 819, 820, 5 Am. 
St. Rep. 593; WiUiamson v. Williams, 11 Lea (Tenu.) 355; Murtha 
Y. Curley, 90 N. Y. 372; Post v. Stiger, 29 N. J. Eq. 554, 561 ; Cham- 
berlin v. Jones, 114 Ind. 458, 16 N. E. 178, 179; Muskegon Vallev 
Fumiture Co. v. Phillips, 113 Ala. 314, 21 South. 822, 823; Coale v. 
Moline Plow Co., 134 111. 350, 25 N. E. 1016, 1018; Dilworth v. Curts, 
139 m. 508, 29 N. E. 861, 864; Hulley v. Chedic, 22 Nev. 127, 36 Pac. 
783, 786, 58 Am. St. Rep. 729; Morrell v. Miller, 28 Or. 354, 43 Pac. 
490, 494, 45 Pac. 246. 

[10] 4. Counsel argue with great force and ability that the Trust 
Company is eslopped from enforcing against the Southern Company 
its claim for its breach of trust to it as a creditor of the Belt Com- 
pany : 

(1) Because it signed and induced others to sign, the trust agreement 
which contained this paragraph : 

"No rlght is conferred, nor any trust, liability or obligation (except tlie 
agreements lierein contained in favor of ttie holders of eertiflcates of deposit 
hereunder) is created by tliis agreement or tlie plan, or is assumed liereunder, 
or by or for any new company in favor of any bondbolder or any otber créd- 
iter or any holder of any claims whatsoever against the said companies, nor 
in favor of any company now existing or to be fornied hereafter (wbéther 
sueh cJalm be based on any bonds, coupon stocks, securities, lease, guaranty or 
otherwise) v?itb respect to any security deposited under this agreement or 
any moneys paid to or recelved by the committee or by the depositor hereun- 
der, or with respect to any property acqulred by purchase at any foreclosure 
sale, or with respect to any new eertiflcates to be issued hereunder, or with 
respect to any other matter or thing." 

(2) Because it was one of the depositories under the agreement, and 
on June 26, 1900, it accepted bonds and stock of the Southern Com- 
pany in exchange for bonds and stock in the Gulf Company and other 
companies reorganized under the agreement, and especially because it 
accepted stock of the Southern Company in exchange for stock of the 
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Belt Company which it held, and (3) by its lâches in presenting its daim 
against the Southern Company. 

It may be that if, when the Trust Company signed the agreement, 
that instrument had disclosed a purpose or had by its terms required 
the committee, or the stockholders of the Belt Company, or their suc- 
cessory trustée, the new company, the Southern Company, to violate 
their trust and divert the equity of the creditors of the Belt Company 
in its property to its stockholders, the Trust Company's signature to 
it, its action as a depository of the bonds and stocks under it, and its 
exchange of its Belt Company stock for the Southern Company stock, 
might hâve wroughtan estoppel against it. But the agreement must 
be read in the light of the law which was necessarily a part of it. It 
was to exécute a plan, which it disclosed, to transfer the property of 
the Belt Company to a new company by means of the exchange of the 
stock of the new company for that of the Belt Company. The law 
was that as against creditors of the Belt Company such a plan could 
be lawfully executed in but one way, and that was by offering and, if 
accepted, by paying to the creditors of the Belt Company either in 
cash or in stock of the new company, or in some other property at 
least as much in value as the stockholders should receive, and, in the 
absence of such an offer or payment the transfer would be fraudaient 
and voidable as to the creditors. Unless there was in the agreement 
some term or provision which required the committee or the Southern 
Company to violate this law and to make a transfer fraudulent and 
voidable as to the creditors, the légal presumption was that the agree- 
ment contemplated, and that the committee and the Southern Company 
would make, such an offer and payment to the creditors, and upon that 
presumption the Trust Company had the right to rely when it signed 
the agreement and thenceforth until it was clearly notified to the con- 
trary. The légal presumption was that the committee and the new 
company, the Southern Company, which was to shcceed to the trustee- 
ship of the stockholders of the Belt Company, and ail others executing 
the agreement would obey the law, would refrain from making the 
transfer of the property from the Belt Company fraudulent and void- 
able, and would make it fair, just, and valid. The Trust Company had 
the right to calculate the natural and probable resuit of its signature to 
the agreement and of ail its acts and omissions in reliance upon this 
presumption. Indeed, it could reckon upon no other, for it is alike im- 
practicable and impossible to predicate and administer the rights and 
remédies of men upon the theory that their associâtes and fellowmen 
will either violate the laws or disregard their duties. Cole v. German 
Savings & Loan Co., 124 Fed. 113, 119, 59 C. C. A. 593, 599, 63 L. 
R. A. 416; Little Rock & M. R. Co. v. Barry, 84 Fed. 944, 950, 28 C. 
C. A. 644, 650, 43 L. R. A. 349 ; Burt v. Advertiser Newspaper Co., 
154 Mass. 238, 247, 28 N. E. 1, 13 L. R. A. 97; American Bridge Co. 
V. Seeds, 144 Fed. 605, 609, 75 C. C. A. 407, 411, 11 I.. R. A. (N. S.) 
1041. 

The reorganization agreement has been searched in vain for any 
provision which required or notified the committee or the new company 
that they must violate the law and make the transfer fraudulent and 
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void as to creditors. On the other hand, that agreement declared that 
the results of its exécution would be : (a) The placing of the prop- 
erties of the Belt Company, the Gulf Company, and the Dock Com- 
pany under one corporate ownership, management, and control; "(b) 
the payment of the floating debt and the existing car trust obhgations." 
It set apart $475,000 for the payment of floating debts ; it expressly 
authorized the committee to acquire, hold, or extinguish "any obhga- 
tion in the nature of floating debt or otherwise against any company 
or property embraced in said plan," and under this power the committee 
actually expended $1,164,172.50. It declared that it was intended to 
confer on the committee any and ail powers which they might deem 
necessary or expédient towards carrying out and promoting the pur- 
poses of the plan and the agreement, and that the methods to be adopt- 
ed for carrying out the reorganization consolidation and unification of 
the properties should be entirely discretionary with the committee. 
The committee and the Southern Company, therefore, had am.ple pow- 
er to realize and pay to the creditors of the Belt Company the value 
of their equity in the pi-operty of the Belt Company before they trans- 
ferred that property to the Southern Company. Let us now turn to 
the paragrîiph in the agreement on which counsel for the Southern 
Company rely for their estoppel by deed. So far as material it pro- 
vides that : 

"No right is conferred, nor any trust, Uabillty or obligation • * * is 
created by this agreement or ttie plan, or is assumed liereunder, or by or for 
any new company in favor of * * * any holder of any claims wliatso- 
ever against the said companies, » * * with respect to any property ac- 
quired by purchase at any foreclosure sale." 

There are two reasons why the Trust Company did not, by signing 
this paragraph, deprive itself of its equity in the property of the Belt 
Company, which it held as the cestui que trust of its stockholders, nor 
of its claim against the Southern Company, the stockholder's succes- 
sory trustée : First, if that equity and trust were created or conferred 
by or under the agreement, they were created and conferred, not by the 
just and lawful exécution of that agreement, but by the inéquitable and 
fraudulent appropriation of the Trust Company's equity in the proper- 
ty to the benefit of its stockholder or stockholders, and the paragraph 
in question barred the Trust Company from asserting only such rights, 
trusts, liabilities, and obligations as arose out of the lawful and équi- 
table exécution of its contract. It did not bar it from enforcing its 
claims accruing from illégal or inéquitable acts or omissions of those 
engaged in the exécution of the agreement. If the committee or any 
one engaged in such exécution had unlawfully appropriated to their or 
his benefit the property, money, or securities of signers of the contract 
which came to them or him under the agreement, the signers would 
not hâve been estopped by that paragraph from recovering the prop- 
erty or from enforcing the personal liability of the appropriators. 
Second, the Trust Company's right, trust, and equity in the property 
of the Belt Company acquired by the Southern Company "by purchase 
at any foreclosure sale" was neither created nor conferred by tlie re- 
organization agreement. It existed in ail its force and inhered in the 
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Beit Company's property by virtue of the relation of the Trust Com- 
pany as a creditor of the Belt Company to the latter's stockholders be- 
fore the agreement was made, and there it still inheres, so that it did 
net fall within the terms of the paragraph in question, and therefore 
was not affected thereby. Nor did the habiHty and obligation of the 
Southern Company for its breach of that trust now hère in suit fall 
within the terms of that paragraph, for it was not created by that 
agreement, but by the Southern Company's subséquent transfer of the 
equity of the creditors of the Belt Company to itself, its stocKholder, 
and the trustée for its creditors without securing and paying to them 
the value of that equity. For thèse reasons the court is of the opin- 
ion that the Trust Company was not estopped by its signature to and 
activity in inducing others to sign the agreement from enforcing its 
claims as a creditor of the Belt Company against the Southern Com- 
pany and against the property of the Belt Company in its possession 
or control. 

[11] Was the Trust Company equitably estopped from presenting 
and enforcing its claim by its promotion of the reorganization agree- 
ment, its participation in its exécution and its acceptance on July 26, 
1900, of stock of the Southern Company in exchange for its stock in 
the Belt Company and its acceptance of stock and bonds of the South- 
ern Company in exchange for its stock and bonds in the Gulf Com- 
pany and some of the other reorganized companies, or by its lâches? 
Lâches is équitable estoppel under another name, and thèse two claims 
of estoppel will be considered together. A statement in chronological 
order of the salient facts material to the issue hère presented will great- 
ly aid in its disposition. 

The plan of reorganization was made on November 7, 1899. It be- 
came effective on December 20, 1899. In December, 1899, or during 
the early part of the year 1900, the Trust Company requested a prom- 
inent member of the reorganization committee to adjust or settle and 
pay its claim against the Belt Company, and he answered that it was 
asserted that the Belt Company did not owe the Trust Company any- 
thing, that an examination of the books of the Belt Company and the 
books ôf the Trust Company was being made and that when that was 
completed he would take up the question of whether anything could 
be done towards an équitable settlement of the claim. On February 
5, 1900, the decree of foreclosure and sale of the Gulf Corn.pany's 
property was rendered. On March 19, 1900, the Southern Company 
was incorporated. On March 19, 1900, the Southern Company pur- 
chased the property of the Gulf Company at its foreclosure sale. By 
April 1, 1900, it had acquired, by its exchange of its stocks and bonds 
for those of the Belt Company, 97 per cent, of the Belt Company's 
stock and 89 per cent, of its bonds. On April 1, 1900, it placed its 
chosen agents in the offices of the Belt Company and took possession 
of its books and property by virtue of its ownership of its stock. On 
June 6, 1900, the reorganization committee purchased of the Trust 
Company and paid it $35,000, which they applied in part payment of 
the debt of the Belt Company to it, for certain shares of the stock of 
the Terminal Company and of the Airline Company, which the Trust 
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Company held in pledge to secure the payment of its daim against the 
Belt Company. On July 26, 1900, the Trust Company exchanged its 
stocks and bonds in the old reorganized companies for the stocks and 
bonds of the Southern Company. On September 1, 1900, the Trust 
Company gave notice of its proposed sale on September 7, 1900, of 
the securities which the Belt Company had pledged to it to secure the 
payment of the latter's debt. On September 6, 1900, the Provident 
Company, the trustée in the mortgage of the Belt Company and in duty 
and in reality the agent of the Southern Company which held 89 per 
cent, of the bonds of the Belt Company and 97 per cent, of its stock, 
brought a suit to foreclose the mortgage, for the appointment of re- 
ceivers of the Belt Company 's property, and for an injunction against 
its^sale or disposition. On September 6, 1900^ the Belt Company ap- 
peared in that suit and consented to the appointment of receivers. On 
September 6, 1900, the Cambria Company, with the consent of the 
Belt Company, the agent of the Southern Company which held 97 per 
cent, of its stock, recovered a judgment and obtained a return of nulla 
bona to an exécution against the Belt Company. 

On September 6, 1900, the Cambria Company commenced the suit 
hère in hand against the Belt Company and against the Trust Com- 
pany to enjoin the latter company from selhng its coUaterals and ap- 
plying their proceeds to the payment of the debt of the Belt Company, 
a suit which it founded on the averment, which has been adjudged un- 
true, that the Belt Company was not indebted to the Trust Company, 
and on other allégations so baseless that it has become clear that tlie 
Cambria Company had no cause of action against the Trust Company. 
On September 6, 1900, the Belt Company, the hand of the Southern 
Company, appeared in the Cambria suit, and on the same day the 
Trust Company was restrained by the court from selling its collaterals, 
and receivers of the property of the Belt Company were appointed in 
this suit. On November 5, 1900, the Trust Company answered and 
set up its claim against the Belt Company and the pledging of its col- 
laterals. On December 3, 1900, the Cambria Company iiled a replica- 
tion to that answer. On that day the issue of the indebtedness of the 
Belt Company to the Trust Company was made in this suit, and that 
issue really existed then between the Trust Company and the Southern 
Company, for the Southern Company by its ownership of 97 per cent. 
of the_ Belt Company's stock controUed it and in ail subséquent pro- 
ceedings directed its course and is as much bound by its action as 
though it had been the Belt Company itself. This issue was referred 
to the spécial raaster, and it was not until May 21, 1910, after testi- 
mony had been taken for years and after a record of approximately 
34,000 pages had been accumulated, that the Trust Company succeed- 
ed in obtaining an adjudication thereof, and that issue was first deter- 
mined by the court below a few days later. It will be interesting to 
note a few of the proceedings which resulted in this delay. Before the 
Trust Company reached the décision of the master, more than 15 
pleadings were filed in this case by other parties to this suit, and the 
Trust Company was compelled to file 6. 

On October 20, 1900, the Trust Company filed a pétition in the Prov- 
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ident Company's foreclosure suit for leave to be made a party and 
to plead therein, wherein it set forth its claim against the Belt Com- 
pany, th^t the Southern Company would cause the Belt Company to 
waive ail défenses and to consent to a foreclosure of the mortgage up- 
on its property to the détriment of the Trust Company and the credi- 
tors of the Belt Company. On October 22, 1900, the Provident Company 
amended its bill and asked that the Trust Company be made a défend- 
ant, and the court so ordered. On November 5, 1900, the Trust Com- 
pany answered the Provident Company's bill and in its answer set forth 
the debt of the Belt Company to it, the control of the Belt Company by 
the Southern Company, and its purpose to waive ail défenses to and to 
consent to the foreclosure of the Belt Company's mortgage and the sale 
of its property for the purpose and with the effect of appropriating the 
equity of its unsecured creditors to itself. On September 12, 1901, and 
again on October 14, 1901, the Trust Company applied for leave to file 
its amended and supplemental answer, in which it set forth the debt of 
the Belt Company to it, the facts regarding the reorganization agree- 
ment, the organization of the Southern Company, its exchange of its 
stock for the stock of the Belt Company, and its purpose, by the con- 
trol of the Belt Company and of its bonds and stock, to appropriate 
to itself the equity of the creditors of the Belt Company in its property 
by means of the foreclosure suit, and prayed that the bill of the Provi- 
dent Company be dismissed, and for such further orders and decrees 
as it was entitled to receive. On October 19, 1901, the court ordered 
the application denied on condition that the Provident Company should 
file a stipulation to the efifect that the decree of foreclosure to be ren- 
dered in its case should not bar the right of the Trust Company to 
plead and insist in any future litigation that the Southern Company 
was legally and equitably bound by reason of the method by which it 
would obtain the property of the Belt Company to pay the debt of the 
Belt Company to the Trust Company. On October 17, 1901, the Prov- 
ident Company filed such a stipulation, and the court denied the Trust 
Company leave to file its amended answer. On October 19, 1901, the 
Trust Company presented to the court in the Provident Company suit 
a pétition for leave to prépare and file a cross-bill setting forth the 
facts stated in its amended answer and praying for an adjudication of 
its claim against the Belt Company for the sale of its collaterals and 
for a provision in the decree of foreclosure that any purchaser of the 
Belt Company's property at the sale thereunder should take and hold 
it subject to the payment of the Trust Company's claim and to the pay- 
ment of the claims of ail the unsecured creditors of the Belt Company. 
On October 19, 1901, the court denied this application. On October 
19, 1901, the Belt Company filed its answer whereby it admitted tii': 
averments of the Provident Company in its bill. On November 6, 
1901, the court entered the decree of foreclosure and sale of the Belt 
Company which contained the express condition stipulated by the Prov- 
ident Company that the decree should not bar the right of the Trust 
Company to recover of the Southern Company personally or out of the 
property of the Belt Company the amount of its claim against that 
Company. On November 20, 1901, the Trust Company and the Belt 
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Company and its receivers stipnlated in the Cambria Company's suit 
that the accounting between the Trust Company and the Belt Company 
should be expedited and that a judgment should be entered in that 
suit against the party found to be the debtor. On December 31, 1901, 
the Southern Company bid in the Belt property at the Provident Com- 
pany's foreclosure sale, and tlie master conveyed it to the Southern 
Company. 

On February 27, 1905, the Southern Company filed an intervening 
pétition in the Cambria Company's suit by which it souglit to recover 
certain collaterals pledged by the Belt Company to the Trust Company 
to secure the Belt Company's debt and certain moneys which the Trust 
Company had collected. On March 7, 1905, the Trust Company tiled 
its answer to tliis pétition, wherein it denied the validity of the claim 
of the Southern Company, and alleged that by virtue of the proceed- 
ings which resulted in the foreclosure sale and conveyance of the Belt 
Company's property to the Southern Company that property remain- 
ed bound, and the Southern Company became bound to pay the Trust 
Company's claim against the Belt Company. On May 1, 1905, the 
Southern Company filed an amended intervening pétition seeking sub- 
stantially the same relief on the same grounds. On May 25, 1905, the 
Trust Company answered it in substantially the same way as it answer- 
ed the Southern Company's former pétition, and the issues thus form- 
ed were, by order of the court, referred to the spécial master for hear- 
ing and report. Then followed objections and arguments and testi- 
mony, until on May 21, 1910, the master fînally filed his report, and in 
a few days thereafter the court rendered its decree. The Trust Com- 
pany, however, was not idle during this time, nor did it limit its en- 
deavors to enforce its claim to the prosecution of it in the court below. 
On March 15, 1905, and on Marcli 28, 1905, it commenced actions at 
law in a state court against the Southern Company for certain parts 
of its claim against the Belt Company. On July 3, 1905, the Southern 
Company filed a supplemental bill in the Provident Company's fore- 
closure suit to enjoin the Trust Company from prosecuting those ac- 
tions. On August 29, 1905, the Circuit Court ordered the Trust Com- 
pany enjoined from prosecuting it. On May 31, 1906, this court re- 
versed that order. In May, 1907, the Southern Company made a mo- 
tion in the state court to stay the proceedings in thèse actions at law, 
and in June, 1907, that motion was denied and the cases were set for 
trial on December 2, 1907. On November 16, 1907, the Southern 
Company filed another bill to enjoin the Trust Company from prose- 
cuting those actions and the court below granted the injunction. On 
April 2, 1909, this court reversed that order. 

Where is the évidence of any lâches of the Trust Company in thèse 
proceedings? It presented to one of the members of the committee 
its claim against the Belt Company for adjustment and settlement and 
was told that when the examination of the books were completed he 
would take up the matter whether anything could be done towards an 
équitable settlement of its claim, and there that matter rested until the 
Trust Company was enjoined from selling its collaterals in September, 
1900. By a sale of some of its collaterals to the committee it collected 
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and applied the proceeds thereof to its daim against the Belt Company 
in June, 1900. It gave notice of its sale of its remaining collaterals on 
September 1, 1900, and was enjoined f rom proceeding in the baseless 
suit of the Cambria Company, a suit based on a judgment to which the 
Southern Company consented in the name of the Belt Company, and 
it is difficult to wink so hard as not to see that the Cambria suit was 
in reality the suit of the Southern Company. Twice in October, 1901, 
it set forth in answers to the Provident Company's suit its daim 
against the property of the Belt Company and against the Southern 
Company, and prayed the adjudication and payment thereof, to be 
met by a déniai by the court doubtless secured by the objections of the 
Provident Company and by that company's stipulation that the de- 
cree should not foreclose, bar or affect the Trust Company's daim 
against the Southern Company, or the property of the Belt Company 
which it should acquire thereunder. On October 19, 1901, it applied 
for leave to plead this daim in a cross-bill in that suit and to pray for 
a decree that its daim should be paid out of the property of the Belt 
Company, to be met by like déniai. In this way the Trust Company 
was prevented from obtaining a hearing on the merits and an adjudi- 
cation of its daim in the foreclosure suit and subjected to the objection 
to an original bill which it might otherwise hâve brought against the 
Southern Company that it had no judgment against the Belt Company 
and no exécution returned unsatisiied thereon. Therefore it pressed 
for that judgment. November 20, 1901, it joined the Belt Company 
and its receivers in a stipulation to expedite the trial of that issue and 
the entry of such a judgment, but new pleadings, tens of thousands of 
pages of testimony, delayed the resuit. When that resuit seemed near- 
er, and on February 27, 1905, the Southern Company intervened and 
claimed some of the Trust Company's collaterals, and on March 7, 
1905, the Trust Company answered the intervening pétition and again 
pleaded and pressed its daim against the Southern Company. On 
March 17, 1905, and March 28, 1905, apparently despairing of reach- 
ing an adjudication in this suit in equity, it brought actions at law 
against the Southern Company upon its daim, but was prevented from 
trying them by injunctions procured and other proceedings conducted 
by the Southern Company until April 2, 1909, when the last injunction 
against its proceeding in the state court was reversed by this court. 
Meanwhile the Trust Company had pressed the issues in this suit 
through the hearings, they had been submitted to the master, and on 
May 21, 1910, he found that the Belt Company was indebted to the 
Trust Company in 1900, and that the amount of that debt with in- 
terest to June 22, 1910, was $639,658.86. There is much évidence of 
promptness, diligence, and persistence, and none of lâches, on the part 
of the Trust Company in the printed record before us. Nor does it 
lie in the mouth of the Southern Company to make or urge a charge of 
lâches hère. By its use of 89 per cent, of the bonds of the Belt Com- 
pany which the Provident Company was bound to represent in the fore- 
closure suit, and of 97 per cent, of the stock of the Belt Company, it 
controlled the action of each of those companies in that suit. By 
means of those companies it prevented the hearing and adjudication of 
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the Trust Company's claim upon its answers and upon its application 
to file a cross-bill in that suit. By the Belt Company's consent to a 
judgment against it ia favor of the Cambria Company it laid the tech- 
nical foundation of the Cambria Company's unwarranted suit which 
prevented the Trust Company from selling its coliaterals, and hcld 
the issue of the Belt Company's indebtedness to it suspended for more 
than eight years. It prevented the trial of that issue in the actions 
which the Trust Company brought in the state courts in 1905 by in- 
junctions it procured from the court below, and there is no equity in 
its daim that the Trust Company unduly delayed the présentation or 
the prosecution of its claim against it or against the property of the 
Belt Company. 

But counsel argue that the Trust Company is equitably estopped 
from maintaining its claim by the fact that it was one of the depos- 
itories under the reorganization agreement, that it persuaded others 
to sign it, and that on July 26, 1900, it exchanged its $76,972 par 
value of stock in the Belt Company and the stocks and bonds it held 
in the Gulf Company and the other reorganized companies for $1,480,- 
909 par value of stock of the Southern Company. Let us see: 

[13] The indispensable éléments of an "estoppel in pais" are: (1) 
Intentional or reckless misrepresentation of a known and material fact 
inconsistent with the subséquent claim of him who makes the misrep- 
resentation; (2) ignorance of the truth and absence of equal means 
of knowledge of it by the party who claims the estoppel; (3) action 
by the latter induced by the misrepresentation; and (4) injury to the 
latter if the truth is permitted to be proved. Bigelow on Estoppel 
(4th Ed.) p. 679; Illinois Trust & Sav. Bank v. City of Arkansas 
City, 76 Fed. 271, 293, 22 C. C. A. 171, 193, 34 L. R. A. 518; Farmers' 
& Merchants' Bank v. Farwell, 58 Fed. 633, 638, 639, 7 C. C. A. 391. 
396, 397; New York Life Ins. Co. v. McMaster, 87 Fed. 63, 66, 67, 
30 C. C. A. 532, 535, 536. The estoppel hère probably lacks ail, and it 
certainly lacks at least three, of thèse essential éléments: (1) The 
requisite misrepresentation of any material fact which the Trust Com- 
pany knew ; (2) ignorance or absence of equal means of knowledge 
of that fact by the Southern Company or its stockholders and bond- 
holders ; and (3) injury to them if the truth is permitted to be proved. 
First, the reorganization agreement, as we hâve seen, disclosed a 
scheme whereby the property of the Belt Company might be honestly 
and lawfuily vested in the Southern Company by offering, and if the 
ofïer was accepted by paying, to the creditors of that company at least 
as much in value as the scheme offered to the stockholders of the Belt 
Company. The Trust Company presented its claim against the Belt 
Company to one of the committee and was told before it made its ex- 
change that the indebtedness of the Belt Company was denied, but was 
under investigation, and that when that investigation was completed 
he would take up the claim and see if anything could be donc about 
its settlement, and there the matter rested until after the exchange of 
stock was made. Meanwhile the Southern Company had the books of 
the Belt Company evidencing the state of the account between the 
Belt Company and the Trust Company in its possession. The trust 
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Company never made any représentation that it -.ad no claim against 
the Belt Company nor that it would not press it for payment by the 
committee, by the Belt Company and by the Southern Company, but 
it gave notice of its claim and requested its payment, and neither the 
committee nor the Southern Company ever declared before the Trust 
Company exchanged its stock and bonds that they would not settle 
or pay it if the Belt Company really owed it. 

The légal presumption was, and the Trust Company had a right to 
rely thereon, that the scheme disclosed by the reorganization agree- 
ment would be executed in a just and lawful way and that its claim 
and the claims of ail creditors of the Belt Company would be adjusted 
and settled by full or partial payment by the committee and neither its 
action as a depositor nor its activity to persuade others to accept the 
plan, nor its exchange of its stocks and bonds, constituted any rep- 
résentation that the plan would not be so executed, that the transfer 
of the property of the Belt Company to the Southern Company would 
be illégal and fraudulent as to creditors, nor any consent to or partici- 
pation in such an exécution of the agreement. That transfer had not 
then been made, the Southern Company held the stock of the Belt 
Company charged with the trust to secure for its creditors at least as 
much as it had paid to its stockholders, and there was no notice or 
presumption that it would violate its trust. The Trust Company made 
no misrepresentation by any of its acts or omissions of any known fact 
on which an estoppel in favor of the Southern Company can be based. 
Second, the reorganization agreement showed that under it the title in 
fee of the property of the Belt Company was to be transferred to the 
new Company, the Southern Company, and brought under the lien of 
its mortgage by means of the exchange of the stock of the Belt Com- 
pany for the stock of the Southern Company, and this disclosure and 
the law notified the Southern Company and every one who received 
any stocks or bonds of that company that the acquisition of that stock 
in that way and its pledge under the mortgage charged the Southern 
Company, its bondholders and its stockholders, with a trust to secure 
and distribute to the creditors of the Belt Company the value of their 
equity in the property of that company, and the answers of the Trust 
Company in the Provident Company's foreclosure suit, its application 
to file its cross-bill, and the paragraph in the decree of foreclosure 
which exempted the Trust Company from the effect of that decree, 
kept that notice fîaming in the record, so that neither the Southern 
Company nor any of its bondholders or stockholders were without 
equal means of knowledge nor without notice under the law that the 
transfer of the property of the Belt Company to the Southern Com- 
pany without offering to pay or paying anything to its creditors was 
a breach of trust, fraudulent and voidable as to them. 

Moreover, although it is immaterial under the opinion in Northern 
Pacific Ry. Co. v. Boyd, 228 U. S. 502, 33 Sup. Ct. 554, 57 L. Ed. 931, 
whether they were notified of the Trust Company's claim or not, th-^y 
ail had notice of it by its présentation to one of the committee, by the 
Southern Company's possession of the books of the Belt Compapy as 
early as April 1, 1901, by the answers and the application to file th« 
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cross-bill in the foredosure suit, and by the terms of the decree tîiere- 
in. The committee, the Southern Company, its stockholders and bond- 
holders, had at least equal means of knowledge and had notice under 
the law o£ the truth regarding ail material things in this transaction to 
which the Trust Company's acts and omissions, and its exchange of 
stock and bonds relate. There were no innocent stockholders or bond- 
holders of the Southern Company in or since this transaction. Third, 
neither the Southern Company nor its stockholders nor bondholders 
will suffer any injury by proof of the truth in this transaction and the 
granting to the Trust Company of the équitable relief to which it was 
entitled in 1901. They took to themselves by a breach of trust and a 
transfer fraudulent as to creditors by the foredosure sale on Decem- 
ber 31, 1901, an equity in the property of the Belt Company of a 
value in excess of the amount of the Trust Company's claim, then 
about $360,000, which belonged to that company, and they hâve held 
and enjoyed it ever since. Each stockholder and bondholder has had, 
and still has, the benefit of his just proportion of that equity. If now 
the Southern Company is required to restore that equity or its value 
in 1901, with interest from that date, each stockholder and bondholder 
will lose the benefit of its just proportion of that equity which it 
wrongfully holds and nothing more. Nor will the Trust Company 
secure or retain any unjust share or advantage. While it will receive 
the value of that equity to which it as a créditer of the Belt Company 
was entitled in 1901 with interest, its stocks and bonds issued by the 
Southern Company will lose the benefit of that equity in the same pro- 
portion as will the stocks and bonds of others. The stocks and bonds 
of the Trust Company and of ail the other holders of stocks and 
bonds in the Southern Company will be diminished in value in the ex- 
act proportion by which they were enhanced in value by the wrong- 
ful appropriation of the equity of the Trust Company in the property 
of the Belt Company which the Southern Company wrongfully took 
and holds, and the justice and equity to ail which should hâve been 
done many years ago will now as nearly as practicable be administered. 

This question of estoppel was ably and exhaustively argued. It has 
not failed to receive the study and méditation of each member of this 
court. But for the reasons which hâve now been stated, perhaps at 
too great length, this study and méditation hâve but confirmed the 
court in its former view, and its conclusion still remains that the Trust 
Company was not estopped either by its promotion of the reorganiza- 
tion agreement, its signature to it, its exchange of stock, or its alleged 
lâches, from prosecuting its claim against the Southern Company to 
adéquate relief. 

In the course of their argument counsel hâve invoked the maxims 
that he who seeks equity must do equity and that he who seeks equity 
must come into court with clean hands, and hâve claimed that the 
Trust Company is entitled to no rehef because it participated in tjie 
formation and exécution of a fraudulent scheme. The answer has 
been given. The fraud and breach of trust which made the transfer 
voidable as to creditors were not committed nor disclosed until after 
the Trust Company's acts in the formation and exécution of the plan 
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had been done. The presumption of law was, when it exchanged its 
stock, that the fraud and breach of trust were not being perpetrated 
and it did not participate in their perpétration. Its hands are not 
soiled, and if its daim is paid by the Southern Company it, and ail the 
parties in interest in this transaction, will 'hâve done and received 
equity. 

5. Counsel hâve argued the question whether the Trust Company 
or the Southern Company has the superior equity in the lands of the 
Central Company, but the court is not convinced that it was in error 
in the conclusion upon this subject which it announced in its former 
opinion at pages 824, 826, 827 and 828 of 201 Fed., page 121 of 120 C. 
C. C. A., and as, unless the court is in error on the questions which 
hâve already been discussed, that question is no longer material be- 
cause the Southern Company may hâve no relief in that regard, unless 
it pays the claim of the Trust Company, the court refrains from an- 
other discussion of it. 

[12] 6. Objection is made to the entry of a decree at this time in 
favor of the Trust Company for the payment of its claim by the South- 
ern Company on the grounds that the Trust Company filed no cross- 
bill and made no spécifie prayer for such relief in its answer, and be- 
cause the Southern Company should hâve an opportunity to ofïer évi- 
dence and to be heard upon the question whether or not the Trust 
Company is entitled to such relief. But the issues whether or not 
the property of the Belt Company taken by the Southern Company, 
whether or not the property of the Central Company by reason of the 
pledge of its stock, and whether or not the Southern Company itself, 
was liable to pay the debt of the Belt Company to the Trust Compa- 
ny, were ail necessarily presented and litigated under the pleading and 
litigation of the controlling issue whether or nor the Southern Com- 
pany by its acquisition of the property of the Belt Company, its ex- 
change of stock, and its foreclosure sale deprived the Trust Company 
of its equity in that property and exempted itself from liability. Op- 
portunity was offered and embraced to présent évidence to consider 
and argue thèse questions. The Southern Company received ample 
notice of the claim of the Trust Company that it and the property of 
the Belt Company which it acquired were liable to pay its claim against 
the Belt Company. In its pétition for leave to file a cross-biU in the 
foreclosure suit in October, 1901, the Trust Company asserted its right 
to be paid out of the property of the Belt Company to be superior to 
that of the expected purchaser at the foreclosure sale of that proper- 
ty, and the liability of such purchaser to pay it and the right of the 
Trust Company to assert its claim against the property and the pur- 
chaser were expressly reserved by the decree. In its answer to the 
amended intervening pétition of the Southern Company in this suit 
filed on May 20, 1905, it made a like averment which was denied by the 
replication of the Southern Company. A review of the facts disclosed 
by the master's report and of the pleadings and proceedings printed 
in the record before us has convinced that the indisputable facts and 
the law of this case are such that an opening of the case and the recep- 
210 F.-46 
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tion of further évidence would not' change the resuit or benefit any 
party thereto. 

The court has ample power to remand the case and permit the filing 
of a cross-bill or an amendment of the answer so as to pray for the 
spécifie relief to which the Trust Company is entitled. Wiggins Ferry 
Co. V. Ohio & Mississippi Ry. Co., 142 U. S. 396, 413-416, 12 Sup. Ct. 
188, 35 L. Ed. 1055; Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ct. 771, 
28 L. Ed. 1141 ; Clark v. Clark, 62 N. H. 267, 272; Trimble v. Woll- 
man, 71 Mo. App. 467, 484. But that would be a useless proceeding, 
and neither the law nor the rules and practice in equity require the 
performance of futile acts. An answer may be treated as a cross-bill, 
and the rights and remédies which the défendant has alleged in ils an- 
swer and at the hearing has proved it is entitled to enforce may be 
maintained and enforced although its prayer is limited to a dismissal 
of the bill. Bradford v. Union Bank of Tennessee, 13 How. 57, 68, 
69, 14 L. Ed. 49; Walden v. Bodley, 14 Pet. 156, 164, 10 L. Ed. 398; 
Moran v. Hagerman, 64 Fed. 499. 503, 504, 12 C. C. A. 239; Wyatt 
V. Sweet, 48 Mich. 539, 12 N. W. 692, 693, 13 N. W. 525. In Wal- 
den V. Bodley, 14 Pet. at page 164, 10 L. Ed. 398, the Suprême Court 
said on this subject: 

"It would be a reproach to the administration of justice, If In this case the 
parties should be left, by the décision of this court, appareritly, as remote 
from a final détermination of It, as they were 40 years ago. It is true, the 
answer prays merely for a dissolution of the injuiiction, and that the bill 
may be dismissed. But the court hâve, by the bill, answer. and évidence, the 
eqnities of the parties before them ; and, having jurisdiction of the main 
points, they may settle the whole matter. A court of equity cannot act upon 
a case which is not fairly made by the bill and answer. But it is not neces- 
sary that thèse should point out in détail the means which the court should 
adopt in glving relief." 

Thèse rules and authorities and the principle of equity that a court 
of chancery which once acquires jurisdiction of the subject-matter 
and the parties to a controversy ought, if possible, to détermine the en- 
tire matter and grant just relief to each party, the length of time this 
litigation has already been pursued, and the greater danger of injus- 
tice from its continuance than from its termination, bave persuaded 
that the ends of justice will be best served by the entry of a decree in 
this case upon the issue of the mandate in favor of the Trust Com- 
pany for the relief to which it is entitled. 

7. Counsel for three of the stockholders of the Trust Company 
bave been heard upon their pétition that this court adjudge that cer- 
tain of the litigation herein instituted by the Cambria Company, the 
Belt Company, and the Southern Company was commenced and prose- 
cuted in bad faith, and that it direct the court below to fînd the amount 
of attorneys' fées, stenographers' fées, and expert accountants' fées 
necessarily incurred by the Trust Company in that litigation, and, 
after the entry of the main decree, to render a further decree in favor 
of the Trust Company and against the Southern Company for the ag- 
gregate of thèse amounts, or that this court direct the court below to 
insert in its decree an adjudication that it is rendered without préju- 
dice to the right of the Trust Company to sue the Southern Compa- 
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ny for those sums, that this court also direct the court below to in- 
clude in the costs herein the damages, costs, fées, and expenses in- 
curred by the Trust Company in the injunction suit reported in Guard- 
ian Trust Co. V. Kansas City Southern Ry. Co., 171 Fed. 43, 96 C. C. 
A. 285, 28 L. R. A. (N. S.) 620, and also to insert in the decree an 
adjudication that the decree shall not préjudice the right of the Trust 
Company to move for such damages, costs, fées, and expenses in the 
injunction suit reported in Guardian Trust Co. v. Kansas City South- 
ern Ry. Co., 146 Fed. 337, 76 C. C. A. 615. A deliberate considéra- 
tion of this pétition and of the exhaustive arguments of counsel hâve, 
however, persuaded that inasmuch as the questions suggested came 
for the first time into this suit at the rehearing in this court, as no évi- 
dence has beçn taken relative to them, and as the évidence upon the 
issues tried in this case was not brought to this court, it would be un- 
wise and might be unjust to adjudicate the questions presented by the 
pétition of thèse stockholders. Moreover, as this court cannot rightly 
détermine the questions relating to the costs to be taxed at this time, 
as there are established rules of practice concerning them, and as di- 
rections to the court below to open and try new issues might, and prob- 
ably would, prolong this litigation through several years more, our 
conclusion is that our just course is to leave the taxation of costs to 
the court below under the principles, rules, and practice in equity. 

And the conclusion of the whole matter is that the decree below 
should be reversed and the district court should render a decree which 
should contain the first five paragraphs of the former decree, except 
that the proceeds of the sale of 99 first mortgage bonds and coupons 
of the Kansas City & Northern Connecting Railroad Company, 
amounting to $40,001.25, referred to in paragraph 5 of the former 
decree, together with ail interest which has accrued and shall accrue, 
has been and shall actually be earned on said sum, shall be applied as 
a crédit at the time when the Trust Company shall receive said sum 
as its own, upon the amount which the Southern Company should 
pay to the Trust Company, as hereinafter provided, which future de- 
cree should also adjudge that the Southern Company is indebted to 
and should pay to the Trust Company the amount of the indebtedness 
of the Belt Company to the Trust Company, that is to say, the sum 
of $639,658.86 and interest from the date of the former decree on 
$473,723.59 at 6 per cent, per annum, on $46,565.76 at 7 per cent, per 
annum, and on $119,369.51 at 8 per cent, per annum, and the costs of 
this suit; that the Trust Company's right to and equity in the prop- 
erty of the Belt Company which was transferred to the Southern Com- 
pany by means of the exchange of the stock of the Belt Company 
for the stock of the Southern Company and by the foreclosure pro- 
ceedings, sale, and conveyance, and otherwise, was and is prior in 
time ând superior in equity and right, to the extent necessary to pay 
that debt, to the right, title, and equity of the Southern Company 
therein; that by virtue of the indebtedness of the Belt Company to 
the Trust Company and the pledge to it of 1,120 shares of the stock 
of the Central Company, the equity and right of the Trust Company 
in the property of the Central Company described in the sixth para- 
graph of the former decree is superior, to the extent necessary to pay 
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that debt, to the rîght, title, claim, and equity of the Southern Compa- 
ny therein ; that in case the Southern Company shall pay its debt to the 
Trust Company and the costs of this suit adjudged in this suit by a 
day to be named in the decree, then ail the collatéral security described 
in paragraph 5 o£ the former decree which has net then been disposed 
of, and ail the proceeds of such security which has not then been dis- 
posed of or applied, shall be surrendered and delivered to the South- 
ern Company ; that in case the Southern Company f ails to pay its debt 
to the Trust Company and the costs of this suit by a day to be named 
by the court in the decree, then the said property of the Central Com- 
pany and the property of the Belt Company which was transferred 
to the Southern Company as aforesaid, and the collatéral security then 
remaining in the possession of the Trust Company, or. such part or 
ail said property as it shall be necessary to sell in order to pay the 
debt and costs out of the proceeds of the sale or sales to which the 
Trust Company, in view of the pledge to it of only 1,120 shares of the 
stock of the Central Company and the possible equities of the Central 
Company's other stockholders and creditors, shall be equitably entitled, 
be sold by a master or receiver to be named by the court; that the 
proceeds of such sale or sales to which the Trust Company shall be 
equitably entitled be applied to the payment of the debt and of the 
costs after as well as bel ore the decree until they are completely paid ; 
and that the remainder of the proceeds, if any, be paid to the South- 
ern Company or to such other party as may be equitably entitled there- 
to; that on the demand of the master the Southern Company, the 
Trust Company, the Central Company and its receiver, surrender and 
deliver to him, or to the purchaser or purchasers of any of this prop- 
erty as the master shall direct, such part or ail of said property as he 
shall- specify; and that, if an amount to which the Trust Company 
shall be equitably entitled sufhcient to pay the debt with interest and 
the costs before and after the decree is not realized from the sales, 
then that the Trust Company hâve judgment and exécution against 
the Southern .Company for the remainder unpaid. The decree should 
adjudge that the Trust Company may recover its costs down to the en- 
try of the decree of the Cambria Company as well as of the Southern 
Company, and the court may apportion those costs between them, but 
not as against the Trust Company, which should be permitted to pur- 
sue either or both of them until its costs are paid. The District Court 
should reserve in the decree full jurisdiction to render such further 
decrees and take such subséquent proceedings in the suit as equity and 
good conscience may require. 

Let the decree be reversed, and let the cases be remanded to the 
District Court, with directions to render a decree for the Trust Com- 
pany in accord with the views expressed in this opinion. 
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THOMAS B. WHITTED & CO. v. FAIRFIELD COTTON MILLS. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1913.) 

No. 1160. 

1. CoNTBACTS (§ 29*) — Frauds, Statute OF (§ 159*) — Making of Contbact 

Qqestion foe Jury. 

A mémorandum, shown to be a spécification of machinery for defend- 
ant's cotton inill, designating certain items to be furnished by plaintifC 
with tbe aggregate price of the same marked tbereon, witli testimony tliat 
such items aud price were agreed upon between the parties, and that tlie 
mémorandum was then delivered by défendant to plaintiff as tlie basis for 
a formai contract to be drawn and signed later, together with letters sub- 
sequently written by défendant to plaintiff, expressly recognizing the ex- 
istence of a contract with plaintiff for that particular work, and dlsclos- 
Ing a knowledge on the part of défendant that plaintiff was proceeding to 
carry out such contract, held «ufflcient évidence to require the submission 
to the jury of the question whether a contract was made, and whether it 
was sufficiently evidenced under the statute of frauds although the formai 
wrlting was never executed. 

[Ed. Note.— For other cases, see Contraets, Cent. Dig. §§ 141-143, 1824 ; 
Dec. Dlg. I 29;* Frauds, Statute of. Cent Dig. § 378; Dec. Dlg. § 159.*] 

2. CoNTEACTs (§ 32*) — Formai Kequisites — Ageeement to be Reduced to 

Writinq. 

Although the parties to a verbal agreement, the terms of whlch are 
mutually understood and agreed upon, contemplate that it is to be reduced 
to writing and signed, yet, if the understanding is that this is simply to 
be done as a mémorial of the agreement, it is binding notwithstanding it 
is never put to writing. 

[Ed. Note. — For other cases, see Contraets, Cent. Dig. § 159; Dec. Dlg. 
I 32.*] 

In Error to the District Court of the United States for the East- 
ern District of' South Carolina, at Columbia; Henry A. Middleton 
Smith, Judge. 

Action at law by Thomas B. Whitted & Co. against the Fairfield 
Cotton Mills. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

D. W. Robinson, of Columbia,' S. C, for plaintiff in error. 
W. D. Douglas, of Winnsboro, S. C. (J. E. McDonald, of Winns- 
boro, S. C, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. This is an action at law, instituted 
in the District Court of the United States for the Eastern District of 
South Carolina, by Thomas B. Whitted & Co., plaintiff in error (here- 
inafter designated as plaintiff) against the Fairfield Cotton Mills, de- 
fendant in error (hereinafter designated as défendant), to recover loss 
and damages alleged to hâve been sustained by the plaintiff by reason 
of the cancellation on October 7, 1909, of a contract alleged to hâve 
been made by the plaintiff with the défendant on the 29th day of 
May, 1909, to furnish and install certain portions of a steam power 
plant. 

•For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The plaintiff allèges tliat on the 29th day of May, 1909, the défend- 
ant entered into an agreement with the plaintiff to furnish and install 
a considérable portion of a new power plant for the défendant, con- 
sisting of boilers, pumps, feed-water heater, oiling system, and pip- 
ing in accordance with plans and spécifications, to be furnished for 
the price of $9,533 ; that on the day of September, 1909, sub- 
séquent modifications and additions were made, increasing the price to 
$13,131. It is further alleged that, in pursuance of the contract award- 
ed to it, plaintiff was proceeding to carry out the contract, and, with 
the knowledge and approval of the défendant, had ordered the manu- 
facture and contracted for the purchase of various parts of this equip- 
ment which had to be especially built, and for which plaintiff incurred 
considérable financial Habilites. 

Among other things the défendant in its answer dénies the exécu- 
tion of the contract, but admits that the plaintiff, through his engineer, 
made sundry measurements, and secured ail necessary data and in- 
formation upon which to base a proposai for supplying the défendant 
with a steam plant. That thereafter, on or about May 29, 1909, plain- 
tiff made a proposai for furnishing and installing for the défendant 
various portions of a power plant. 

"That said proposai made by the plaintiff was written In longhand, whleh 
contaliied metiioraiidum of additions and amendments made thereon In the 
office of Charles T. Main, consulting mill engineer of the défendant, and, to- 
gether with ail détails and particulars of the contract or agreement, as un- 
derstood and to be accepted by the défendant, were to be typewritten by the 
plaiutifC or its représentative, in due form, with ail the necessary spécifica- 
tions, within a few days thereafter, and a copy thereof to be furnished and 
submitted to the defendant's Consulting engineer, and also copy thereof to be 
furninhed by the plaintiff to the défendant, and the sauie was to be duîy signed 
and executed by the contractlng parties so as to make a binding contract on 
both parties." 

It is also averred by the défendant that it requested plaintiff to 
furnish the said proposai, typewritten in due form, subséquent to 29th 
day of May, 1909, but that the plaintiff failed to furnish the same 
until the 28th day of September, 1909; that the contract furnished 
at that time was greatly at variance with the terms and proposai which 
were to be accepted by the défendant as to the amount to be paid for 
the material to be furnished by the plaintiff, and that the défendant 
declined to accept the same, and that no contract in writing was ever 
executed by défendant. 

At the trial of the case in the court below after the witness (Whitted) 
had testified, the court announced that it was of opinion that plaintiff 
was not entitled to recover, in that it had not shown that a contract 
existed as alleged in the pleadings, and also refused to hear any fur- 
ther testimony on the part of the plaintiff, and directed a verdict in 
favor of the défendant. Plaintiff excepted to the ruling of the court, 
and the case now cornes hère on writ of error. 

[1] Assignments of errors Nos. 1, 2, 3, 4, 5, Q, and 8 are intended 
to raise the question as to whether the parties to this controversy en- 
tered into a contract on May 29, 1909, as alleged by the plaintiff. The 
proposai, which was submitted by the plaintiff, bears date of May 22d. 
Thomas B. Whitted was introduced as a witness in the court below, 
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on behalf of the plaintiff ; he testified that he was président and prin- 
cipal stockholder of Thomas B. Whitted & Co. In referring to the 
proposai which was made to the défendant company, the witness said : 

"Q. Did you enter Into negotiations in April, 1909, with the Fairfleld Cotton 
Milis through Mr. Elliott, with référence to a power plant? A. I did. 

•■Q. Now, In pursuance of thèse negotiations, what trauspired on the 29th 
of May between you and the Fairfleld Cotton Mills, and any Consulting engi- 
neer if they had one? A. I was awarded a certain contract to furnish boilers, 
pipework, condenser, and water meter. 

"Q. Where did that take place [handing witness paper]? A. In the office of 
Charles T. Main, Consulting engineer, Milk street, Boston. 

"Q. Consulting engineer employed by whom? A. Fairfleld Cotton Mills. 

"Q. To make out their plans and drawlngs? A. Yes. 

"Q. This is the paper that was made in that office, mémorandum? A. Tes. 

"Q. In whose writing? A. This paper was given me by Mr. Elliott, and I 
présume Is in hls writing ; if not, why, it was presumably written — (.Objected 
to by Mr. McUouald.) 

"Q. Was it given to you there In the office? A. It was. 

"Q. For what purpose? 

"Mr. McDonald : We object 

"Court : He is testifying that he was in conférence with Mr. Elliott and Mr. 
Main, Mr. Elliott, of the Cotton Mills, and Mr. Main being his employé for 
that purpose; if that paper was given to him by either of those people, he 
can put It in évidence. 

"Mr. Rohinson : We offer the paper In évidence. 

"Mr. McDonald : We object, because it Is not identifled by any one, and It 
is not signed by any one to be eharged, and we object to it on that ground. 
Our défense is that there was no contract between thèse parties in writing, 
and this paper Is not signed by any one; we don't know who made the flrst 
two there. 

"Mr. Roblnson: The first two pages we don't insist upon; it is only the 
last. 

"Court: If he testifles that that paper was handed to hIm by one author- 
ized to do It by the défendant 

"Mr. McDonald : He says it was handed to him by some one in Mr. Main's 
office. 

"Q. What was Mr. Elliott's relation to the Fairfleld Cotton Mills? A. My 
understanding was that he was the président of it. 

"Q. Did you meet him in Mr. Main's office by his appointment? A. I did. 

"Q. Did you meet him tliere for the purpose of making a contract to install 
certain parts of a power plant? 

"Court: If you hâve a note stating the purpose you had up there, produce It. 

"W'itness: A note asking me to he at the office at two o'clock. 

"Mr. McDonald : We object to that and move to strlke it out. 

"Court: If he does not produce it I will strlke it out. 

"Q. Hâve you a note written to you by Mr. Elliott making this appointment? 
A. I hâve. 

"Q. Is that the paper you" hold In your hand? A. It Is. 

"Q. Did you go to Mr. Main's office in pursuance of that Invitation? A. 
I did. 

"(J. Meet Mr. Elliott and Mr. Main? A. I did. 

"Q. For what purpose? A. For the purpose of endeavoring to sell them ma- 
chlnery and install same. 

"Q. To be installed where? A. At the plant of the Fairfleld Cotton Mills, 
Wlniislioro, S. C. 

"Q. While you were there for that purpose was tliat mémorandum given to 
you? A. It was. 

"Court: By whom given to you? A. By Mr. Elliott in person. 

"Q. And the figures down there were 9,533? A. Yes, sir. 
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"Q. At the top of thé paper is an engine — Filer and Stowell at $11,000; 
wbat did you hâve to do.with furuishlng the engine? A. Nothlng. 

"Q. That was not a part of your contract? A. No, sir. 

"Q. Was that contract to your knowledge awarded to some one else at that 
time? A. Yes, sir. 

"Q. For wliat purpose was that paper and mémo, glven to you? 

"Mr. McDonald : We object to that; the paper will speak for itselt. 

"Court : Ask him what was sald : 

"Q. What was sald at the time the mémorandum was given to you by Mr. 
Elllott, or by Mr. Main, hls Consulting englneer, in his présence? A. Consid- 
érable time had been spent in discussing the question of price ; it was getting 
late, Saturday evening, and flnally Mr. lîlliott and myself went into one of 
the offices of Mr. Main alone, and dlscussed thls proposition in gênerai, and 
the question of price was being discussed, and flnally the priée of 3;0,533 was 
agreed upon, making certain omissions and déductions from the original fig- 
ures submitted, and this mémo, was given me as that portion of the work that 
was to do ; it was the basis that I was to go home, prépare contract, prépare 
drawings and get ready for Mr. Main's O. K. and Mr. Elliott's signature. 

"Q. When you went baclî had you prepared at that time drawings, spécifica- 
tions, and contract? A. I had." 

Further on the witness testified as f ollows : 

"Q. What parts of it, in a summary way, not in détails? A. Boilers. 

"Q. The short pencil mémo, gives it, does it not? A. Yes, sir; that short 
form of contract. 

"Q. This paper, Exhibit 2, shows, but not ail of that paper was to be fur- 
nished by you, was it? A. No, sir, on this first in our proposai was machin- 
ery covered by thls entire list, but only a certain portion of tliis in my list 
was awarded to me, and in addition it was on my list that there were certain 
things that were also awarded to me whicli were not ealled for in that pro- 
posai, but which I was to furnish; I was to furnish boilers specified in my 
proposal, the heater specified in my proposai, two différent manufacture; a 
feed pump in my proposai I was to furnish an Injector; oiling System, pipiug 
was not specified, but was stated by me verbally to be furnislied ; a flue con- 
denser was to be furnished in lieu of surface condenser which my proposai 
ealled for. 

"Q. Was this proposai of May 22d examlned by Mr. Main and Mr. Elllott 
before you went to thelr office? Was it in his possession? A. I présume they 
were ; they displayed a certain amount of familiarity with them when I was 
flnally admitted for conférence. 

"Q. In pursuance of that, what other paper hâve you there? A. This is a 
copy of a proposai of May 22d of one that I left with Mr. Main's office, pre- 
pared by one of his assistants, Mr. Gumby, which were supposed to incorporate 
certain agreed to changes, and was liis understanding of what Mr. Elllott had 
awarded me on the basis of the drafts, etc., and sent by him to me as his 
mémo, of what he thought the understanding was." 

It appears that in pursuance of the mémorandum agreed upon by 
the parties as embodying the contract, plaintiiï immediately began to 
do those things that were necessary for the performance of the same. 
The witness testifying as to this point, said : 

"Q. What machinery drawings were required before you Côuld proceed with 
your work, if any? A. The most important one was the engine foundation 
plan. 

"Q. Who was furnishing the engine under the awards made at Mr. Main's 
office, under the first award made there on the 29th of May? A. Providence 
Engineering Company, Providence, R. I. 

"Q. Was it necessary or not for you to hâve thelr plan before you could pro- 
ceed with the rest? A. It was absolutely necessary. 

"Q. Why? A. In order to détermine the size of steam pipe that was neces- 
sary for conveying the steam to the engine; it was necessary to hâve the 
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length and widlh of the engiiie in order to locate it ; It was necessary to hâve 
the size of the exhaust of the engine before the size of the opening that was 
necessary in the condenser could be detennind, and it was necessary to know 
this size before any of the pipework could be ordored out or even drawn in 
the draf ting room ; it was necessary to know the high pressure cylinders in 
order to get that pipework out or even to get it on the draft board. 

"Q. What steps did you take to get thèse spécifications or drawings from 
the Providence Engineering Company? A. I wrote first, J, believe — if. I can 
refresh my memory — I hâve a mémo. o£ that as to the date. 

"Q. We can get the letters themselves ; I wanted to shorten as much as pos- 
sible. A. I wrote Mr. Charles T. Main, January 7, 1909, complaining that I 
had not received any drawings from the Providence Engineering Company. 

"Q. Did you take it up with Mr. Elliott? A. I did. 

"Q. When? A. January 21st. 

"Q. Whose place was it to furnish thèse plans of the engine, or drawings? 
A. It was the business of the Providence Engineering Works to furnish them 
to both the miU and the Consulting Engineer, and for the mill to see that I 
got them. 

"Q. Was it your duty to make any drawings and spécifications or blueprints 
in connection with this contract? A. Tes, absolutely. 

"Q. What drawings and spécifications should you make? A. The drawings 
and spécifications of the entire piping System and the agreement of ail the ma- 
chinery, the respective locations of the various parts of it, as regards the 
building. 

"Q. Who was to put the foundatlon work down to this plant? A. The mill, 
the Fairfleld Cotton Mill. 

"Q. The mill itself ? A. The mill itself. 

"Q. By what information would they put that down? A. From drawings we 
would furnish them." 

While the défendant dénies the exécution of the contract, yet, there 
is much in the correspondance offered in évidence which tends to show 
that plaintiff, immediately after the 29th day of May, proceeded to 
do those things that were necessary to the performance of the con- 
tract in good f aith, and that défendant had full knowledge of the same. 

The plaintiiï offered testimony in support of its contention that the 
conduct of the défendant was such as to lead plaintifï to beUeve that. 
the défendant recognized the mémorandum of agreement as the con- 
tract, in pursuance of which this particular work was to be performed. 

It is also insisted by plaintiff that its évidence tends to show that 
the défendant by its conduct caused the plaintiff to believe that it 
acquiesced in the mémorandum of agreement as the contract in ac- 
cordance with which the work was to be performed. 

On the 4th day of June the président of the défendant company 
wrote the plaintifï company as foUows : 

"In the matter of dia. of boiler tubes for the new steam plant which you 
are to install for us, we hâve decided to use 3% in. tubes after full considéra- 
tion of the whole subject." 

On August 5th, the consulting engineer employed by the défendant, 
whose duty it was to supervise the performance of this work, in a let- 
ter addressed to the plaintiff, among other things used the following 
expression : 

"In regard to the contract which you hâve for the Fairfleld Cotton Mills, 
will say that we bave never received the plans of the piping which were to be 
provided before the contract was slgned. Mr. Church of the Cooper-Oorliss En- 
gine Company, informs us this mornlng, that the plans had been sent you on 
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July 19, showing the détails of the englne, and we présume that by this time 
you hâve been able to complète the layout of the piping." 

The Consulting engineer, in a letter addressed to the défendant, re- 
turning certain blueprints made by the Westinghouse Company, con- 
taining a number of suggestions as to changes, and asks the advice of 
Mr. Elliott, and glso adds : 

"You will note that Whitted has net yet placed the contract for this con- 
denser, and that It will now be doubtful as to whether the condenser can be 
gotten to the job on time. We think it will be well to hâve Whitted place this 
order as soon as possible, and also to make such changes in the piping plans 
as will meet such of our suggestions as you think of value." 

Thus it will be seen that this controversy involves the question as 
to whether that which transpired on the 29th day of May was suffi- 
cient to constitute a binding contract between the parties. It is funda- 
mental that in order to constitute a contract there must be a meeting 
of the minds of the parties as to a definite proposition. In this in- 
stance the défendant was anxious to hâve certain equipment installed 
in its plant, and the évidence shows that the plaintifï was willing to 
perform this work, and as a preliminary step to the making of the 
contract made certain measurements, and did other things that were 
necessary to enable it to furnish an estimate as to the cost of the 
same, in order that the défendant might understand the amount and 
character of the work to be performed, and the price to be paid there- 
for. This estimate was incorporated in a proposai by the plaintifï to 
the défendant to perform the work in question according to spécifica- 
tions. 

Exhibit 2. 

Apparatus Decided on. 

1 Engine— Filer & Stowell, 18"s40"x4S", Çll.OOO 

1 Leblanc condenser $5, 1,980 

4- H. E. ï. î2" boilers 20 ft. tubes Erie City. 
Whitted. 1 Heater — closed — 225 sq. ft. heating surface — straight 

tubes — Jacobs, Wainwright or Berryman. 
1 Injector 

1 Feed pump — Wheeler 7%x5'6" 
1 Ollhig System 

Piping complète 
Pipe covering complète 
Cross comiect between cylinders, 

Damper regulator to be optlonal. 

Oil sépara tors to be omitted. 

May 29, '09, $ 9,533 

Exhibit 3. 

Proposai ol Thomas B. Whitted & Co. to Fairfleld Cotton Mills, Winnsboro, 
S. C, dated May 11, 1910, containing proposai and spécifications for furnish- 
Ing and installing boilers, condenser, feed pumps and other macbinery. 

[Signed] Thomas B. Whitted & Company. 

. It is insisted by plaintifif that after a fuU and free conférence the 
terms contained in Exhibit No. 2 were agreed to by the défendant, and 
the cost for the performance of said work was then and there made by 
the parties. It further appears that thereafter when the matter was 
submitted to the engineer for the défendant, he was of opinion that, in 
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addition to the agreement as to the work to be done and the material to 
be furnished, certain additional equipment should be put in the plant. 
Thus a new élément was introduced into the transaction which had to 
be considered by the plaintiff in so far as the price to be paid therefor 
was concerned, and in order that we may hâve an intelligent concep- 
tion as to what actually transpired on the 29th day of May, and sub- 
séquent thereto, it becomes necessary to refer to certain parts of the 
written and oral testimony offered in the court below. 

In a letter dated August 26th, the consulting engineer of the défend- 
ant Company, among other things, used the following language: 

"Tour plans do not show any blow-off piping at ail. We présume of course 
that you understand that under your coûtract this Is to be Installed and that 
the omission was an oversight." 

And on the 28th day of June, Mr. ÉHiott, président of the défend- 
ant Company, after giving his views as to the kind of condenser that 
should be installed, concludes as f ollows : 

"And we will conclude the matter as per written spécifications in his 
[Maln's] office on May 29th." 

The testimony for the plaintiff, as well as the various exhibits that 
were filed, indicate that between May 29th and September 28th nego- 
tiations were had between plaintiff and défendant as to changes and 
modifications that were desired by the défendant, as well as spécifica- 
tions and drawings. In other words, the testimony tends to show that, 
in addition to the spécifications of what is alleged to be the original 
contract, there were certain changes, additions, and modifications which 
the défendant sought to hâve included as an addition to the original 
agreement between the parties. As a resuit of the negotiations be- 
tween the parties final spécifications as to the changes that had been 
made at the instance of the défendant and its engineer were submitted 
in the form of a written contract iîi September, the price of which ap- 
peared to be extravagant to the défendant, and at its request the plain- 
tiff furnished an itemized list of the extras and the cost of the same. 

As late as September 28th, the président of the défendant company, 
in a letter in which he refers to the extras that were to be furnished, 
among other things, said : 

"I am satisfled that a considérable niimber o( the Items which you hâve 
made out as extras must hâve been included in the original contract." 

This statement tends to support the contention of the plaintiff that 
there was a contract entered into between the parties on the 29th day 
of May. 

The plaintiff insists that on the 29th day of May it was mutually 
agreed between the parties that for the work to be done and the ma- 
terial to be furnished by the plaintiff, défendant was to pay the sum of 
$9,533 ; that then and there, as a resuit of the agreement between the 
parties, the défendant prepared a mémorandum, to wit, Exhibit 2, 
which, among other things, contains the following heading, "Apparatus 
decided upon," also in the right-hand marginal corner thereof is the 
statement, $9,533. This memoranda was delivered by the défendant 
to the plaintiff, and Exhibit No. 3, which accompanies the same, re- 
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cites that the memoranda contained proposais and spécifications for 
installing boilers, etc., and is signed by Thomas B. Whitted & Co., and 
that upon this definite proposition the minds of the parties met_, and the 
contract to ail intents and purposes became complète ; that the agree- 
ment to reduce the contract to writing at a future day could, in no wise, 
afEect the rights of the parties in so far as the agreement on the 29th 
day of May was concerned. It was but natural that the agreement, in 
so far as the détails and spécifications were concerned, should be re- 
duced to writing, but if the parties at that time mutually agreed as to 
the work and amount of material to be furnished, and the défendant 
agreed to pay therefor a definite sum, to wit, the sum of $9,533, then 
in that event the agreement became a binding contract upon the par- 
ties, and any negotiations the parties may bave had thereafter as to 
the extras or additions could in no wise affect the rights of the parties 
under the agreement of that date. 

[2] It has been held that, where parties enter into a verbal contract 
with the understanding that the same should be reduced to writing, 
and for some reason it was not reduced to writing and signed, such 
contract is binding upon the parties. 

In the case of Sanders v. Fruit Co., 144 N. Y. 209, 39 N. E. 75, 29 
L. R. A. 431, 43 Am. St. Rep. 757, the Suprême Court of New York 
announces that rule to be as f ollows : 

"A contract to make and exécute a certain written agreement, the ternis of 
whieli are mutually understood and agreed upon, is, in ail respects, valid and 
obligatory, where no statutory objection interposes, as the written contract 
itself would be, if executed. If, therefore, it should appear that the minds of 
the parties had met ; that a proposition for a contract had been made by one 
party and accepted by another; that the terms of this contract were in ail 
respects definitely understood and agreed upon ; and that a part of the mutual 
understanding was that a written contract, embodying those terms, should be 
drawn and executed by the respective parties — this Is an obligatory contract, 
which neither party is at llberty to refuse to perform." 

In the case of Drummond v. Crâne, 159 Mass. 577, 35 N. E. 90, 23 
L. R. A. 707, 38 Am. St. Rep. 460, Mr. Justice Holmes says : 

"The considérations whleh we hâve put forward are not affeeted by the 
fact that the contract sued xipon contemplated another more formai con- 
tract. That is merely an additional wheel in the machinery." 

In the case of Jenkins & Reynolds Co. v. Cément Co., 147 Fed. 641, 
n C. C. A. 625, the Circuit Court of Appeals for the Sixth Circuit in 
ref erring to this question, said : 

" * * ♦ Now it is well settled that, though the parties to a verbal agree- 
ment contemplate that it is to be reduced to writing and signed, yet if the 
understanding is that this is to be doue siniply as a mémorial of the agree- 
ment, it is binding, notwithstanding it is never put to writing. In the case 
of Pratt V. Eailroad Co., 21 N. Y. 308, Judge Seîrten said: 'A contract to make 
and exécute a certain written agreement, the terms of which are mutually 
understood and agreed upon, is to ail respects as valid and obligatory, where 
no statutory objection .interposes, as the written contract itself would be if 
executed. If, therefore, it should appear that the minds of the parties had 
met ; that a proposition for a contract had been made by one party and ac- 
cepted by the other ; that the terms of the contract were in ail respects def- 
initely understood and agreed upon ; and that a part of the mutual under- 
standing was that a written contract embodying thèse terms should be drawn 
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and executed by the respective parties — this is an obllgatory contract, whlch 
neither party is at liberty to refuse to perform.' 

"And Judge Cofer in the ease of Bell v. Offutt, 10 Bush. [Ky.] 632, said: 
'If two persons enter into a verbal agreement about a matter as to which an 
enforceable paroi contract can be made, it would be no défense when one of 
them is sued for a breach of the contract that he understood it would not be 
obligatory unless reUuced to writing ; nor does a contemporaneous agreement 
to reduce a contract to writing make its validity dépend upon its being ac- 
tually reduced to writing and signed. The agreement to put in writing 
amounts to no more than an agreement by the parties to provide a particu- 
lar kind of évidence of the terms of their contrac*^ and no more prevents its 
enforcement upon other légal évidence than an agreement that they would go 
to a naïued individual and state to him the terms of their contract would 
render the testimony of any other compétent witness inadmissible to prove 
what the contract was.' 

" * * * Hère, accordlng to Grey's testimony, every possible détail of the 
contract was agreed upon. Notliing was left open to be thereafter deter- 
mined, and a mémorandum was made by him, and inspeeted and accepted as 
correct by Monohan, if not of the terms of the agreement, of the defendant's 
proposition upon which the agreement was based. The évidence tends to 
show that the réduction of the agreement to writing was contemplated as a 
mémorial thereof, and not as the conclusion of a contract. Point is made of 
the fact that in the letter of April 24th référence is made to the nonreceipt 
of a letter from Monaghan confirmlng the verbal agreement, and anxiety is 
expressed to hâve matters settled, so that it might know what to expect in 
the way of shipments. This is not inconsistent with the understanding hav- 
ing been that the réduction of the' agreement to writing was for the purpose 
of having a mémorial thereof. Il such was the case, until it was reduced to 
writing matters would be unsettled, and cause for anxiety would exist. At 
any rate, it certainly cannot be said that ail reasonable men would conclude 
that the meaning of the parties was that the agreement was not binding in 
law until it was put into writing. Just what the meaning and intention of 
the parties in regard to the agreement being put Into writing was, was a 
question for the jury under proper instructions." 

It is insisted by défendant that the alleged contract was not in writ- 
ing, and therefore prohibited by the statute of frauds of South Caro- 
hna. So much of the statute as is pertinent to this question is em- 
braced in section 3738 of the Civil Code of South Carolina, 1912, as 
follows: 

"No contract of the sale of any goods, wares or merchandise for the priée 
of 3Î50.00 or upwards shall be allowed to be good except the buyer shall ac- 
cept part of the goods so sold and actually receive the same, or give some- 
thlng in earnest to bind the bargain, or in part payment, or that some note 
or mémorandum in writing of the said bargain be made and signed by the 
parties to be charged by such contract, or their agents thereunto lawfuUy 
authorized." 

It is contended by plaintifï that Exhibit 2 within itself is sufficient 
to constitute a contract under the statute of frauds, and no form of 
signature to this paper was necessary. And, f urther, that if Exhibit 2 
be insufficient, the correspondence, letters, and telegrams of the de- 
fendant, recognized and acting on it, are suiîicient to bind it. 

The letters written by défendant and its engineer to the plaintifï to 
which we bave referred tend to show that the défendant recognized the 
fact that it had a contract with plaintifï for this particular work. This, 
taken in connection with Exhibit 2, forms the basis for plaintiflF's con- 
tention, and it involves a question of fact bearing upon the point as to 
whether this contract is prohibited by the statute of frauds of the state 
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of South Carolina, and, as such, should hâve been suhmitted to the 
jury for its détermination. 

In the case of Ryan v. U. S., 136 U. S. 68, 10 Sup. Ct. 913, 34 L. Ed. 
447, Justice Ha.rlan, speaking for the Suprême Court, said : 

"But the défendant insists that the alleged contract between him and the 
government was not valld or binding under the statute of frauds of Mich- 
igan, which provided that 'every contract for the leasing for a longer period 
than one year, or for the sale of any lands, or interest In lands, shall be 
vold, unless the contract, or some note or mémorandum thereof, be In writing 
and slgned by the party by whom the lease or sale is to be made, or by some 
persou by him lawfully authorlzed by writing.' riowell's Stat, § 61S1. Ilis 
contention Is that the writings, including telegrams, which are relied upon 
to establish a valld, binding contract, do not, in themselves, show that the 
lands therein referred to are the lands in question, and therefore no written 
mémorandum, such as the statute requlres, was executed. In support of this 
View we are referred to Gault v. Stormont, 51 Mlch. 636, 638 [17 N. W. 214]. - 
In that case, the mémorandum was only a reeeipt, given at Wyandotte, Mich., 
by the party selling, showing that he had received from the party proposing 
to buy 'the sum of $75.00 as part of the principal of $1,050 on sale of my 
house and two lots on corner of Superior and Second streets in this clty.' 
This recelpt was held to be insufflcient to answer the requirements of the 
statute, for the reason that 'though It specified the purchase price, it failed 
to express the time or times of payment, and there is no known and recog- 
nized custom to fix what is thus left undetermined' ; the court adding that 'a 
mémorandum, to be sufflcient under the statute, must be complète in itself, 
and leave nothing to r'est In paroi.' It will be observed that the mémoran- 
dum in that case was not rejected as insufflcient because of any want of 
fullness in the description of the premises, nor is there any intimation that 
such description (if the case had turned upon that point), might not hâve 
been aided by extrinsic paroi évidence, identifying the promises intended to be 
sold. That case did not in any degree modify the décision in Eggleston v. 
Wagner, 46 Mich. 610, 618 [10 N. W. 37, 41], vi'here the court said: 'A fur- 
ther objection is that the proposai did not sufficlently descrlbe the real estat« 
to satisfy the statute of frauds. The gênerai prlnclple is not questioned. 
The degree of certainty wlth which the preniises must be denoted is deflned 
in many books, and the cases are extremely numerous in which the subject 
has been illustrated. They are ail harmonious. But they agrée in this: 
That it is not essential that the description hâve such partlculars and token 
of identification as to render a resort to extrinsic aid entirely needless when 
the writing cornes to be applied to the subject-matter. The terms may be 
abstracted and of a gênerai nature, but they must be sufflcient to fit and 
coniprehend the property which is the subject of the transaction; so that, 
with the assistance of external évidence, the description, without belng con- 
tradicted or added to, can be counected with and applied to the very property 
intended and to the exclusion of ail other property. The circumstances that 
in any case a conflict arises in the outside évidence cannot be allovved the 
force of proof that the written description is in itself insufflcient to satisfy 
the statute.' 

"Did the paper which passed between the parties, constituting the mémo- 
randum of the transaction, contain such a description of the lands in dispute 
as was sufflcient, in connection wlth extrinsic évidence not eontradictory of 
nor adding to the written description, to meet the requirements of the Mich- 
igan statute of frauds? We say 'the papers,' because the principle is well 
established that a complète contract, binding under the statute of frauds, 
may be gathered from letters, writings, and telegrams between the parties 
relating to the subject-matter of the contract, and so connected with each 
other that they may be fairly said to constitute one paper relating to the 
contract. Beckwith v. Talbot, 95 U. S. 289, 292 [24 L. Ed. 496] ; Ridgway v. 
Wharton, 6 H. L. Cas. 238; Coles v. Trecothick, 9 Ves. 234, 250; Cave V. 
Hastings, 7 Q. B. D. 125, 128 ; Long v. Millar, 4 C. P. D. 450, 456." 
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We are of the opinion that the mémorandum, together with the let- 
ters that passed between the parties, should hâve been submitted to the 
jury in connection with the other évidence of the plaintiff bearing upon 
the question as to whether a vahd contract was entered into between 
the parties on the 29th day of May. 

In view of what we hâve said, it follows that the court below erred 
in refusing to submit thèse questions to the jury. 

For the reasons hereinbefore stated, the judgment of the lower court 
is reversed. 

Reversed. 
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(Circuit Court of Appeals, Slxth Circuit February 3, 1914.) 
No. 2351. 

1. Carriers (§ 38*) — Offenses — Carriage at Less Than Tariff Rates. 

Interstate Commerce Act Feb. 4, 18ST, c. 104, § 6, 24 Stat. 380 (TT. S. 
Comp. St. 1901, p. 3156), as amended by Act Jane 29, 1906, c. 3591, § 2, 
84 Stat. 586 (U. S. Comp. St. Supp. 1911, p. 1292), provides that it shall 
be unlawful for any cominon carrier to charge, demand, coUect, or receive 
a greater or less compensation for the transportation of property between 
points to which a joint rate Is made than that specified in the schedule 
flled with the Interstate Commerce Commission. Elkins Act Feb. 19, 1903, 
c. 708, 32 Stat 847, as anieuded by Act June 29. 1906, c. 3591, § 2, 34 Stat. 
587 (U. S. Comp. St Supp. 1911, p. 1311), provides that the wlllful failure 
on the part of any carrier strietly to observe Its tariff flled and published 
as required by that act and the Interstate Commerce Act shall be a mis- 
demeanor. Ileld that, while carrying at a less or différent rate than the 
tariff rate is not in terms deelared an offense or penalized, It Is punlsh- 
able as a failure strietly to observe such tariff. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. §§ 96, 97 ; Dec. Dlg. 
f 38.*] 

2. Criminal Law (§ 1026*) — Plea of Nolo Contenderb — Opération and Ef- 

FECT. 

Whlle a plea of nolo contendere is In some respects In the nature of a 
compromise between the state and the défendant, and whlle the défend- 
ant may not hâve under such plea ail the advantages of exception and 
review that could be saved by a plea of not gullty or by standing mute, 
the défendant notwithstanding such plea may bave the question whether 
the indictment charges an offense determlned on writ of error, as this 
objection might be urged under a plea of guilty. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dlg. §§ 2615-2618 ; 
Dec. Dlg. § 1020.*] 

8. Criminal Law {§ 1144*) — Appeal — Harmless Error. 

Where the sentence under a plea of nolo contendere was gênerai and 
less than the maximum possible under three counts, and four of the 
counts in the indictment were good, it was immaterlal whether the others 
were good or not. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2736-2764, 
2706-2771, 2774^2781, 2901, 3016-3037 ; Dec. Dig. § 1144.*] 

4. Carriers (§ 32*) — Offenses— Unlawful "Discrimination." 

The giving of several months' crédit for the payment of frelght chargea 
to one shipper pursuant to a contract antedating the shlpments, whlle 

*For other cases see sam« topic à i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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other shippers under the same clrctimstances were requlred to settlé 
promptly after the end of each calendar œonth for freight shipped dur- 
ing that month and to give a bond tliat the frelghts would be paid, al- 
though légal interest was pald by the shlpper glven such crédit, was a 
concession or discrimination In respect to transportation wlthin Elkins 
Act Feb. 19, 1903, c. 70S, 32 Stat. 847, as amended by Act June 29, 1906, 
c. 3591, § 2, 34 Stat. 587 (U. S. Comp. St. Supp. 1911, p. 1311), provlding 
that it shall be unlawful for any person to offer, grant, or give any re- 
bate, concession, or discrimination in respect to the transportation of any 
property in Interstate commerce whereby such property shall by any de- 
vice whatever be transported at a less rate than that named in the tar- 
ifes published and filed by the carrier, or whereby any other advantage 
Is given or discrimination practlced, since "discrimination" in ordinary 
understanding and définition Is the act of treating dlfferently, and Is the 
antithesis of advantage, and the extension of such crédit Is an extension 
of an advantage to such shlpper Involving a corrélative discrimination 
In respect to those not so favored. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 83-85 ; Dec. Dig. 
§32.» 

For other définitions, see Words and Phrases, vol. 3, p. 2099.] 

5. Caekiebs (§ 23*) — Offenses — Unlawful Discrimination. 

The provision of Elkins Act Feb. 19, 1903, c. 70S, 32 Stat. 847, as 
amended by Act June 29, 1906, c. 3591, § 2, 34 Stat. 587 (U. S. Comp. St. 
Supp. 1911, p. 1311), that it shall be unlawful to give any concession or 
discrimination in respect to the Interstate transportation of property 
whereby such property shall by any device whatever be transported at a 
less rate than that named in the tariffs published and filed by such car- 
rier, cannot be restrlcted by the narrower langnage of Interstate Com- 
merce Act Feb. 4, 1887, c. 104, §§ 2, 3, 24 Stat. 379, 380 (U. S. Comp. St. 
1901, p. 3155), which prohlbit "unjust" discrimination and the Imposition 
of any "undue" or "unreasonable" préjudice or disadvantage. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 57-59; Dec. 
Dig. § 23.*] 

6. Carriers (§ 32*) — Offenses — Unlawful Disoriotnatton. 

Under Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847, as amended by Act 
June 29, 1906, c. 3591, § 2, 34 Stat. 587 (U. S. Gtmip. St. Supi). 1911, p. 
1311), prohibiting the givlng of any concession or dlscriminiition in re- 
spect to Interstate transportation of property whereby any such property 
shall by any device whatever be transported at a less rate than that 
named in tbe tariffs published and filed by such carrier, or whereby any 
other advantage is given or discrimination practlced, while dlffereiitla- 
tions between shippers so trifling In amount and inoperative in ebaracter 
as not to give one a real snbstantlal advantage over another, inight not 
be a forbidden discrimination, if the court can say as matter of law that 
the distinction made Is or might be material and substantial, givlng to 
the favored shlpper a real advantage which others do not bave, it is a 
forbidden discrimination. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 83-85; Dec. 
Dlg. § 32.*] 

T. Carriers (§ 32*) — Offenses — Unlawful Discrimination. 

Under such act the extension of long crédit to one shlpper, pursuant to 
a prior arrangement, whIle other shippers under similar circumstances 
are required to settle promptly, is unlawful, though such discrimination 
bas not been forbidden by the Interstate Commerce Commission, sInce 
while it may sometimes be appropriate or necessary for the Commission 
by administrative ruling to détermine what is discrimination, as where 
circumstances and conditions must be compared to see if they are sim- 



•For other cases see aame topio & § mombbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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ilar, such extension of crédit is ipso facto a forbldden diserlmination, and 
no rullng of the commission can make it lawful. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. i 32.*] 

8. Cabriees (§ 32*) — Offenses— Unlawfxjl Disceimination. 

Under such act, sueli extension of crédit was unlawful, though sucli 
otlier shlppers, not knowing of such privilège granted to the favored shlp- 
per, had not demanded that the same privilège be extended to them. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-8S; Dec. 
Dig. § 32.*] 

9. Caeriebs (§ 32*) — Offenses — Unlawful Discrimination. 

Where a carrier whlch had issued and published tariff rates through 
to destination and issued through bllls of lading extended to one shlpper 
crédit for freight charges pursuant to a prior agreement, while other 
shlppers under simllar clrcumstances veere not given such crédit, It vio- 
lated such act, although the favored shipper paid a part of such freight 
charges in cash, and although the amount paid may hâve equaled or ex- 
ceeded the part of such freight charges to which such carrier was enti- 
tled, and the part for which crédit was glven was that earned by the 
Connecting carriers ; it not appearing that such carrier dld not promptly 
account to its Connecting carriers. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85 ; Dec. Dig. 
§ 32.* 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Kobinson 
Commission Co. v. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio; John M. Killits, Judge. 

The Hocking Valley Railway Company was convicted of offenses 
(194 Fed. 234), and it brings error. Affirmed. 

J. H. Hoyt, of Cleveland, Ohio (Lawrence Maxwell, of Cincinnati, 
Ohio, Clarence Brown, of Toledo, Ohio, and John F. Wilson, of Co- 
iumbus, Ohio, of counsel), for plaintiff in error. 

U. G. Denman, U. S. Atty., and John S. Pratt, Asst. U. S. Atty., 
both of Toledo, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. The railway company was indicted for 
giving spécial concessions to the Sunday Creek Company, one of its 
coal shlppers, in violation of the Interstate Commerce Act and the 
Elkins Act. After demurrers to ail the counts had been overruled, 
and after certain counts of the indictment had been dismissed, there 
remained ten, and to each of thèse counts the défendant, by leave of 
the court, pleaded nolo contendere. The défendant was thereupon by 
th court found guilty upon each of thèse counts, a motion in arrest of 
judgment was overruled, and the défendant was fined $42,000. 

The railway company assigns as error that the indictment was fa- 
tally insufïicient, so that there was nothing to support the judgment. 

[1] The whole question involved is whether the giving of crédit by 
a railway company to a shipper, under the conditions and circum- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 47 
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stances hère existing, constïtutes a violation of section 6 of the Act 
of 1887 to regulate commerce, as amended June 29, 1906 (34 Stat. 586, 
587), taken in connection with the Elkins Act of February 19, 1903, 
as amended June 29, 1906 (34 Stat. 587, 588). The spécifie portions 
thought applicable are those providing that the schedules giving tariff 
rates shall also state ail privilèges allowed which in any wise affect the 
tariff rate ; that the carrier shall not collect or receive a greater or less 
or différent compensation than the tariff rates, and shall not extend to 
any shipper any privilège in the transportation of property not 
specified in the tariff; that the willful failure by a carrier strictly to 
observe such tariff shall be a misdemeanor ; and that it shall be unlaw- 
ful for the carrier to give any concession or discrimination in respect 
to the transportation of property whereby it is transported at a less 
rate than that named in the tariff, or whereby any other advantage 
is given or discrimination is practiced, and that the carrier, giving such 
discrimination, is guilty of a misdemeanor. While carrying at a less 
or différent rate is not in terms declared an offense or penalized, the 
same resuit follows from the fact that such carrying, willfully done, 
would be that failure "strictly to observe" such tariff which is ex- 
pressly, by a later clause, made a misdemeanor. So we think it clear 
that a prosecution will lie for the offense of "carrying at a less or dif- 
férent rate." The two spécifie questions presented, then, by this rec- 
ord are whether extending to the shipper, who is to prepay his freight, 
such crédit as was hère given, is collecting a less or a différent rate 
than the tariff, and whether such conduct amopnts to granting a con- 
cession whereby any advantage is given or discrimination practiced. 
[2] Before considering the sufficiency of the indictment, a prelim- 
inary question must be met : Was the plea of nolo contendere such a 
submission to the discrétion and mercy of the court as to preclude the 
Company from afterwards prosecuting error? An interesting discus^ 
sion and review of the practice under this plea are found in the opin- 
ion of the Circuit Court of Appeals of the Seventh Circuit, in Tucker 
V. United States, 196 Fed. 260, 116 C. C. A. 62. This discussion seems 
to confirm the view that the plea is, in some respects, in the nature of 
a compromise between the state and the défendant, and that the latter 
may not hâve ail the advantages of exception and review that could be 
saved to him by plea of not guilty or by standing mute; but it does 
not follow that the défendant, in such case, cannot prosecute error at 
ail. In the instant case, the controlling question is not one of niceties 
in pleading or of refinement in construction or application; it is the 
broad gênerai question of whether the acts described do or do not con- 
stitute an offense against the criminal law. If the railway company is 
right in its contentions, its plea could not be taken as a final admis- 
sion of the offense, because no offense was charged; it could not be 
guilty of a crime, because no crime had been committed. It seems to 
be the settled rule that, even after explicit plea of guilty, défendant 
may urge, in the reviewing court, such an objection (Carper v. Ohio, 
27 Ohio St. 572 ; Com. v. Hinds, 101 Mass. 209 ; 12 Cyc. 353, note 
35) ; and we are satisfied that the plea of nolo contendere should not 
be construed as a waiver of a right which the plea of guilty does not 



HOCKING VALLEY EY. CO. V. UNITED STATES 739 

waive (U. s. v. Hartwell, 26 Fed. Cas. 196, 201, 3 Cliiï. 221 ; Com. v. 
Horton, 9 Pick. [26 Mass.] 206; Com. v. Grey, 2 Gray [68 Mass.] 501, 
61 Am. Dec. 476). We must therefore examine on their merits the 
questions presented. 

The ten counts are divisible into three groups. Counts 4, 5, and 6 
undertook, particularly, to allège the acceptance of a "less or différent 
compensation" and the extension of a "privilège in regard to trans- 
portation" not specified in the tariffs on file. They cover, respectively, 
the shipments for the months of March, April, and May, 1909. The 
second group — counts 17, 18, 19, and 20 — cover the respective ship- 
ments for the months of August, September, October, November, 1909, 
and allège discrimination during thèse months in favor of the Sunday 
Creek Company and against other coal shippers in like situation. The 
third group does not require separate considération, because the counts 
of this group only allège individual instances of discrimination in- 
cluded within the monthly totals covered by the counts of the second 
group. 

The sixth count will serve to illustrate the first group. It allèges 
that during May, 1909, the railway company received from the Sun- 
day Creek Company and shipped 11 cars of coal destined to points on 
other roads and beyond the state line; that thèse were ail treated as 
"prepaid freight," the total charges to destination being payable by the 
Sunday Creek Company' to the railway company; that the total of 
freight charges to destination for such shipments, at tariff rates, was 
about $600; that during the same period, and for prepaid freights on 
cars of coal destined to points within the state, the Sunday Creek Com- 
pany incurred an obligation of $24,600; that at the regular monthly 
accounting and settlement between the railway and the shipper, had 
on June 28, 1909, for the May shipments, the total indebtedness of 
$25,200 was settled by paying the odd $200 in cash and by giving the 
Sunday Creek Company's note at four months with 5 per cent, inter- 
est for $25,000; that the railway company neither made any demand 
for, nor collected in cash, this $25,000, but that the note therefor was 
given and received in accordance with an arrangement antedating the 
shipments; that the note was not paid but was renewed from time to 
time, interest being paid until April 1, 1910, when it was merged into 
three-year debenture bonds. 

Count 17, which may be taken as typical of the second group, al- 
leged facts similar to count 4, and, further, that other shippers, in ail 
respects similarly situated, were required, at the time of the shipments, 
to give bond that the freights would be paid, and were also required 
to make payment in cash promptly after the monthly settlement. 

[3] As to the first group — counts 4, 5, and 6 — it is argued that a 
payment after four months, and with légal interest, is the same thing 
as cash, and that a solvent shipper who receives such crédit does not 
thereby get a "less or différent rate." It is further urged that the 
phrase "privilège in the transportation," used in section 6, refers to 
something which is directly connected with, or attendant upon, the 
physical transportation, and does not extend to the method of making 
freight payments. If there is merit in either of thèse contentions 
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(which we do not intend to intimate), they do not require décision 
now. The conviction was gênerai, the sentence was gênerai, and was 
less than the maximum possible under three counts; in other words, 
the sentence would be sufficiently supported by three counts. If there- 
fore the four discrimination counts — 17, 18, 19, and 20 — are good, as 
we think they are, there is no reason to consider any others. Claassen 
V. U. S., 142 U. S. 140, 146, 12 Sup. Ct. 169, 35 L. Ed. 966 ; Hardesty 
V. U. S. (C. C. A. 6) 168 Fed. 25, 26, 93 C. C. A. 417; Bennett v. U. 
S. (C. C. A. 6) 194 Fed. 630, 633, 114 C. C. A. 402. 

[4] Upon the broad and underlying question whether it is such 
discrimination as is forbidden by the Elkins Act, in force in 1909, for 
the carrier to insist that shippers generally pay cash while it gives long 
crédit to another similar shipper, and gives such crédit pursuant to a 
previous contract — upon this broad question, we hâve no doubt. Such 
conduct, by its very terms, is discrimination. Shippers are not treated 
alike. Giving to one shipper four months' time in which to raise the 
the money, even if interest is added, while the same privilège is denied 
to others, is plainly a "concession or discrimination." It also must be 
considered a concession or discrimination "in respect to transporta- 
tion" ; it cannot be thought that thèse two words in this clause of the 
Elkins Act pertain only to a facility of transportation ; they are used 
in immédiate connection with "rebate," and so the clause must be in- 
tended to reach and affect the subject of freight payments. Whether, 
by this concession, it results that the property is "transported at a 
less rate than that named iri the tariiïs" is not important, because the 
statutory condemnation extends also to concessions "whereby any other 
advantage is given or discrimination is practiced." Such a discrimi- 
nation might or might not be of pecuniary value to the freight payer. 
It is conceivable that a shipper, with sufficient working capital upon 
which he could not otherwise earn 5 per cent., would save money by 
paying cash; but it is clear that such a System of freight crédits 
amounts to loaning money to the shipper, and is équivalent to provid- 
ing for him working capital. To say that this cannot be considered a 
concession, or, when unfairly practiced, a discrimination, is, we think, 
to deny to thèse words their plain meaning. As Judge Killits, in his 
opinion below, well says : 

"The flrst impression one gets from the statement of facts Is that the 
Sunday Oreek Company was substantially favored by the device in question, 
that it was given, by the défendant, a deeided advantage over its fellows in 
business at Nelsonville ; and further study of the situation tends in no wise 
to weaken that early feeling. 'Discrimination,' in ordinary nnderstanding 
and définition, is the act of treatlng differently ; it is the antithesis of ad- 
vantage ; one wlio enjoys an advantage over another at the hands of one 
with whom they hâve common dealing has his fellow wlthin a correspondlng 
discrimination ; the positive measures the exteul of the négative. * * * 
If extending crédit for freiglit charges to eue shipper while exacting cash 
payments from his competitor in the same and contemporaneous enterprises 
is not extending an advantage to such sliipper which involves a corrélative 
discrimination in respect to transportation against those not so favored, the 
court is vi^holly in error. * * * As we hâve before suggested, the impres- 
sion comes Quickly and abides tenaciously that such treatment is a deeided 
advantage to the one so favored, that advantage which is as measurable and 
Bubstantial as the inévitable discrimination which it créâtes against those 
who are compelled to compete in business on the basis of such partiality." 
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Not only is the conclusion that the described practice does constitute 
that discrimination against which this provision is directed the natural 
inference from the words of the statute, but the gênerai purpose of the 
law and of the amendments hère to be enforced, as repeatedly declared 
by the Suprême Court, indicates the same broad interprétation ; if, in- 
deed, there is in the word "discrimination" ambiguity to be construed. 
On this subject, the Suprême Court has said: 

"The purpose of Congress was to eut up by the roots every form of dis- 
crimination, favoritism. and inequality." L. & N. R. Co. v. Mottley, 219 U. S. 
467, 478, 31 Sup. Ot. 265, 269 (55 L. Ed. 297, 84 L. R. A. [N. S.] 671). 

"The législative départaient intended that ail who obtain transportation on 
Interstate lines shall be treated alike in the matter of rates, and that ail who 
avail themselves of the services of the railway company * « * shall be 
on the plane of equality." Chicago, I. & L. Ry. Co. v. U. S., 219 U. S. 486, 
496, 31 Sup. et. 272, 274 (55 L. Ed. 305). 

"The Elkins Act proceeded upon broad lines and was evidently intended to 
effectuate the purpose of Congress to require that ail shippers should be 
treated alike." Armour Co. v. U. S., 209 V. S. 56, 72, 28 Sup. Ct. 428, 432 (52 
L. ÏM. 681). See. also. Chicago & Alton v. Klrby, 225 V. S. 155, 32 Sup. Ct. 
648, 56 L. Ed. 1033, and U. S. v. Union Stock Tards, 226 U. S. 286, 33 Sup. 
Ct 83, 57 L. Ed. 226. 

Against this natural and broad interprétation of the prohibition of 
"discrimination," défendant urges that the giving of crédit for freights 
in the discrétion of the carrier was a very common practice; that the 
practice had been judicially sustained and declared not to be discrimi- 
nation ; that the practice and thèse décisions must hâve been known to 
Congress when making amendments to the law; that no amendment 
was expressly directed against the practice; and hence that the word 
must still receive its judicially-established construction. This conten- 
tion requires study of the décisions mentioned. They are three : The 
opinion of Judge Thayer; for the Eighth Circuit Court of Appeals, in 
Little Rock Co. v. St. Louis Co., 63 Fed. 775, 11 C. C. A. 417, 26 L. 
R. A. 192 ; the opinion of the Fifth Circuit Court of Appeals, by Judge 
McCormick, in Gulf Co. v. Miami Co., 86 Fed. 407, 30 C. C. A. 142, 
and Judge Sanborn's opinion (8th C. C. A., 168 Fed. 161, 94 C. C. A. 
217, 21 L. R. A. [N. S.] 982, 16 Ann. Cas. 613), in Gamble-Robinson 
Co. V. Chicago Co. 

The Little Rock Case was a civil action by one railroad against an- 
other, complaining because the défendant required plaintiff to prepay 
freight charges on the freight which it, as an initial carrier, delivered 
to défendant for further transportation, while défendant did not make 
the same requirement from the other Connecting initial carriers. The 
common-law right of the carrier to demand cash payment or to give 
crédit for freights was declared ; and the case was seen to dépend whol- 
ly on the provision in the third section of the act declaring that a car- 
rier should not subject any particular person to any undue or unrea- 
sonable disadvantage. Judge Thayer expressly says that the statute 
permits one person to be "lawfully subjected to some disadvantage in 
comparison with others, provided it is not an undue or unreasonable 
disadvantage." It was then held that the exercise of this common-law 
right, which many times would be justified by ordinary business prin- 
ciples, could not be held to be, inherently, undue or unreasonable action. 
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Obviously, this holding cannot be applied to a statute which prohibits 
absolutely any disadvantage, without regard to its undue or unreason- 
able quality. 

The Gulf-Miami Case présents, so far as this point is concerned, a 
situation Hke, but converse to, that of the Little Rock Case. Plaintiff 
was the Connecting and continuing carrier and complained because de- 
fendants, initial carriers, delivered traffic to plaintifï's competitors with- 
out requiring payment of the freight then accrued, while insisting on 
such requirement against plaintiff. The substance of the décision is 
that the court could not, on the facts of that case, say that this con- 
duct constituted the"unjust discrimination" prohibited by the then ex- 
isting language of the Interstate Commerce Act. The case, however, 
mainly dépends upon the lack of obligation on the part of the initial 
carriers to establish any through routes and joint rates by way of the 
plaintiff's line, as they had done by way of its competitors' lines, and 
the resulting lack of "like circumstances and conditions" attending 
plaintiff and its competitors. 

The Gamble-Robinson Case was based upon transactions occurring 
on December 15, 1906. The Elkins Act and section 6 of the Interstate 
Commerce Act were, at that date, in the same form involved in the 
instant case ; the so-called Hepburn Act having been approved June 29, 
1906. Nevertheless, for some reason which the whole record would 
doubtless disclose, Judge Sanborn considered only section 4 of the act, 
directed against "undue or unreasonable préférence or advantage," 
and, speaking of the Interstate Commerce Act, expressly says (168 
Fed. 164, 94 C. C. A. 220; 21 L. R. A. [N. S.] 982, 16 Ann. Cas. 613) : 

"That act did not make ail préférences, advantages, préjudices, or disad- 
vantages unlawful, but those only wliich are 'undue and unreasonable.' " 

And in that connection he refers (168 Fed. 165, 94 C. C. A. 221, 21 
L,. R. A. [N. S.] 982, 16 Ann. Cas. 613) to décisions of the Suprême 
Court as upholding practices which, "though clearly discriminatory, 
were not undue or unreasonable," and which, although creating "clear 
inequality and discrimination, did not give * * * an undue or un- 
reasonable * * * disadvantage." The décision reached by a ma- 
jority of the court in the Gamble-Robinson Case was that the refusai of 
crédit there involved (while others, generally, were given crédit) could 
not be said to be that "unjust discrimination" which alone was forbid- 
den. From this décision, Judge Hook f orcef ully dissented ; but, giving 
full force to the majority opinion, we cannot see its application to the 
Elkins Act; indeed, its implications are that under that statute the 
practices involved in the instant case would hâve been condemned. 

[ 5 ] We do not overlook the contention that sections 2 and 3 of the 
Interstate Commerce Act still retain their référence to "unjust dis- 
crimination" and "undue or unreasonable préjudice or disadvantage" 
(though thèse sections must now be read in connection with section 6, 
as amended in 1906) ; but this does not detract from the inferences nec- 
essarily arising from the language of the Elkins Act. While this act 
related to Interstate commerce, it was independent in form from the 
Interstate Commerce Act. It was "An act to further regulate com- 
merce." It purported to cover, generally and perhaps exclusively, the 
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subject of penalties, and it cannot be restricted by narrower language 
allowed to remain without change in the act of 1887. The Elkins Act 
not only dropped the express words of limitation; it added a broad 
and sweeping "whereby" clause. 

[6] Nor do we overlook the contention that the word "discrimina- 
tion" inherently implies something unjust or unreasonable. In a certain 
sensé, this is true, as is especially pointed out in Judge Kohlsaat's opin- 
ion in U. S. V. Wells Fargo Co. (C. C.) 161 Fed. 606, 610. That differ- 
entiation between shippers which was so trifling in amount and inopera- 
tive in character that it did not give one a real and substantial advan- 
tage over another, and, to that extent, indicate that it was unfair and 
undue, might not be within any fair définition of a penalized discrimi- 
nation. This is ail that the Suprême Court necessarily means in its 
référence to the purpose of the Elkins law to prevent "ail acts of un- 
due discrimination." U. S. v. Wells Fargo Co., 212 U. S. 522, 531, 
29 Sup. Ct. 315, 53 L. Ed. 635. By omitting the limiting words "undue 
and unreasonable," in its denouncement of discrimination, the Elkins 
Act bas avoided the contention that such a limitation was too vague 
to be the basis of criminal prosecutions, in which, upon the same facts, 
one jury might acquit and another might convict. If the court can 
say, as matter of law, that the distinction made is or might be^ material 
and substantial, giving to the favored one a real advantage, which oth- 
ers did not get, then it becomes the forbidden discrimination; if the 
facts do not justify this déclaration, but the acts can, at most, hâve only 
negligible results or are on debatable ground, then it may well be that 
the principle referred to in U. S. v. Brewer, 139 U. S. 278, 288, U 
Sup. Ct. 538, 35 L. Ed. 190 (and see Tozer v. U. S. [Brewer, J.] 52 
Fed. 917, and L. & N. Ry. Co. v. Corn., 99 Ky. 132, 35 S. W. 129, 33 L. 
R. A. 209, 59 Am. St. Rep. 457) would bar a prosecution. In many 
such cases, there will be individual circumstances, such as lack of pe- 
cuniary responsibility or the previous unsatisfactory conduct of the 
shipper (as in the Gamble-Robinson Case) which would prevent an ar- 
bitrary inference of real discrimination ; for this cannot rightfully be 
predicated on mère différence. Unless the différence is found in the 
two cases in the same environments, it is not, necessarily, discrimi- 
nation. 

Our conclusion hère is not affected by thèse queries as to just how 
far the thought of unreasonableness still inheres in the proper défini- 
tion of "discrimination" under the Elkins Act. In the instant case, the 
four months' crédit given to one favored shipper, and then extended 
for longer periods, was a material and substantial distinction. It was 
of that character which might permit the favored shipper to continue 
in business and drive ail others out of business. It is obvions that if 
continued it might rapidly accumulate into a very large sum. It can- 

1 "The courts are not coiicerned with tlie question as to whether, in a par- 
tlcular case, there had been any discrimination against shippers or harm to 
other dealers. The statute is gênerai and applies not only to those particu- 
lar instances in which the carrier did use Its power to the préjudice of the 
shipper, but to ail shipnients which, however innocent in theinselves, come 
within the seope and probability of the evll to be prevented." D., L. & W. E. 
B. V. U. S. (Dec. 1, 1913) 231 U. S. 363, 34 Sup. Ct. 65, 58 L. Ed. . 
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not be thought so free from objectionable quality as not to be clearly 
within that gênerai prohibition from which the express modification bas 
been dropped. We do not say that ail crédit or forbearance is discrimi- 
nation. A practice by which those shippers or consignées who had es- 
tablished their financial crédit and satisfactory business habits were 
suffered to delay payment until convenient, but fréquent, settlement 
periods, while others were requîred to pay cash on delivery, might not 
be, of itself, forbidden. Delays caused by inability to collect or an ex- 
tension of time given as the best means of treating a past-due and 
doubtful freight account, might be justified. Thèse thoughts do not 
reach a case where it was agreed before shipment that the favored ship- 
per should hâve the incidental delays and forbearance customarily giv- 
en to ail shippers, and should then, in addition, receive a considérable 
further extension of crédit while cash payment was then to be col- 
lected from ail others. 

Being thus satisfied of what we may call the prima facie wrongful- 
ness of the practice hère pursued, it remains to inquire whether any one 
of the spécial reasons urged by défendant why this prosecution will 
not lie is convincing. 

Obviously, the situation disclosed by the indictment is inconsistent 
with the same kind of cash payment which may be exacted from con- 
signées simultaneously with delivery. Where the shipper is to pay the 
freight, payment on delivery of the goods to the carrier would be pay- 
ment in advance. The agreed transportation service might be long 
delayed or never performed. A great part of the charges is often made 
up, as in this instance, of amounts which the initial carrier is to pay 
over to Connecting and delivering carriers, and thèse payments will 
naturally be delayed until convenient accounting periods. The présent 
indictment recognizes this commercial situation by alleging : 

"That in the practical opération of the business of sUpping coal over the 
said the Hoeking Valley Rallway Company, and over other railroad Unes 
doing a like and contemporaneous service in the coal régions of Ohio, there 
was of necessity and convenience a business plan and usage in deallng with 
what was and is known as 'prepaid freight' sliipments, that is to say, with 
shipments on which the entire freight charges were to be charged by and paid 
to the initial carrier at shipping point and point of origln by the shipper and 
consigner, whereby the initial carrier extended crédits to coal shippers, with 
monthly settlements, that is to say, the entire charges for ail sueh 'prepaid 
freight' shipments for each calendar month would be charged to the respective 
shippers at point of origin of shipment, and that shortly after the end of 
sueh calendar month collection in légal money would be, by the initial car- 
rier, made from the shipper, of the entire amount of sueh 'prepaid freight' 
charges for sueh month, which said 'prepaid freight' charges would include 
not only the amount due to and earned by the initial carrier as the charge for 
transportation over its own Une, but would likewise, and in addition thereto, 
include the charges due ail Connecting carriers for transportation to points 
of destination of shipments ; that sueh extending of crédits from month to 
month was a practical business necessity and usage in the handling of coal 
shipments and in takiug care of the accounts arising therefor ; that the said 
business plan and usage of so extending crédit did not include or allow the 
giving to any shipper by any sueh carrier of any further crédit beyond that 
of allowing the charges for each respective calendar month to be paid shortly 
thereafter, and as soon as the accounting department of the railroad Com- 
pany could in the regular course of business, prépare sueh account." 
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[7] Based upon the fact thus conceded by the indictment that some 
measure of crédit was, of necessity, given to ail shippers, counsel for 
the carrier argue that not ail crédit is, in itself , wrong ; that abuses in 
giving crédit can only be reached by régulations and orders of the In- 
terstate Commerce Commission ; and that, until such régulation or or- 
der has been made and disobeyed, there can be no prosecution. They 
base this last conclusion upon U. S. v. Pacific & Artic Co., 228 U. S. 
87, 33 Sup. Ct. 443, 57 L. Ed. 742. There is language in this décision 
of the Suprême Court which, standing alone, might imply that a pros- 
ecution under the Elkins Act for discrimination will not lie until after 
the Interstate Commerce Commission has acted ; but we do not think 
the opinion intends to lay down a gênerai rule to that effect. The rec- 
ord in that case shows that the only discrimination charged consisted in 
the refusai to establish a through route and rate by way of one Con- 
necting carrier while this advantage was given to another Connecting 
carrier. Another section of the act expressly commits to the discré- 
tion of the Interstate Commerce Commission to détermine when 
through routes and rates should be established ; and to hold that, in 
such case, the order of the Commission must précède a criminal prose- 
cution is wholly in keeping with the analogous holdings regarding civil 
actions. Texas Co. v. Abilene Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 
L. Ed. 553, 9 Ann. Cas. 1075 ; Robinson v. B. & O. R. R., 222 U. S. 
506, 32 Sup. Ct. 114, 56 L. Ed. 288; Pa. R. R. v. International Co., 
230 U. S. 184, 196, 197, 33 Sup. Ct. 893, 57 L. Ed. 1446 ; Mitchell Co. v. 
Pa. R. R., 230 U. S. 247, 257, 33 Sup. Ct. 916, 57 L. Ed. 1472. The 
principle of thèse cases seems to be that, when the practice involved is 
forbidden by the very words of the law, the appropriate action may be 
predicated on the practice, but that eitlier where other sections of the 
act indicate or where the uncertain character of the prohibition requires 
définitive action by the Commission, then such action is a prerequisite. 
It may sometimes be appropriate or even necessary for the Commis- 
sion, by administrative ruling, to détermine what is or is not discrimi- 
nation. This will generally be so where circumstances and conditions 
must be compared to see if they are "like." It may well be that the 
Commission could and should regulate the practices referred to in the 
above-quoted extract from the indictment, and déclare to what ex- 
tent such practices might rightly be considered the équivalent of cash 
payment; but, discrimination once defined, no ruling of the Commis- 
sion can make it lawful. It is forbidden by the words of the statute. 
When we reach the conclusion which we hâve already expressed that 
the discriminatory extension of crédit hère involved was, ipso facto, 
the forbidden discrimination, we necessarily déclare that the question 
is vitally différent from that decided in U. S. v. Pacific & Arctic Ry. 

[8] Criticism is also made upon the sufficiency of the allégations 
that other shippers were not as well treated, and it is pointed out that 
the indictment does not show that any other shipper asked or was re- 
fused similar crédit. This is true. No such demand or refusai is al- 
leged ; but the indictment does show that at the same time eight other 
named companies were engaged in the same vicinity in mining and 
shipping coal over the same rail way under conditions similar to, and 
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substantially like, those of the Sunday Creek Company, that from each 
of said other shippers the raihvay company demanded and coUected, 
in légal money, shortly after the close of the month and at the time 
of the settlement of the business of the month, the entire amount of 
freight charges accrued during that month for prepaid freight from 
each of thèse shippers, and that, from each of such other shippers, the 
railway company demanded and obtained a bond with surety guaran- 
teeing the payment of the prepaid freight charges to accrue from 
month to month, but did not require any such bond from the Sunday 
Creek Company. Thèse statements must be taken in connection with 
the already mentioned allégation that this four months' further crédit 
was given in pursuance of an arrangement and understanding had 
and existing before and at the time of such shipments.^ 

We see no occasion for any more express allégation that other ship- 
pers were not given crédit; from the others, prompt cash payments 
were "demanded and collected." Certainly, giving such favor to one 
shipper, pursuant to previously existing contract, and demanding and 
collecting prompt payment from others, is discrimination. It cannot 
be necessary that the others should bave known of the partiality and 
should hâve demanded equal treatment. Such concessions are natural- 
ly not made generally known. 

[9] It is further said that the amount of cash collected on a month- 
ly settiement (e. g., $182) was, or may hâve been, as much as ail the 
Hocking Valley part of the Interstate hauls involved ; in other words, 
that so much of the prepaid interstate freight as entered into the four 
months' notes, represented, not the rates and charges of the Hocking 
Valley for its transportation services, but the amounts which had been 
or were to be paid to the Connecting and delivering carriers. We as- 
suçae that the indictment, for lack of definite statement, may be open 
to this construction ; but this assumption does not make it bad. The 
Hocking Valley was the initial carrier, it issued and published tariff 
rates through to destination and issued through bills of lading. It can- 
not be material, in such case, whether the concession or discrimination 
practiced by the initial carrier with référence to prepaid freight con- 
cerns the earnings on its part of the through run or on some other part 
thereof. In making the through rate and in collecting or accounting 
for the prepaid freight, it was the active agent. There is no sugges- 
tion in this indictment to affect the natural presumption that the ini- 
tial carrier billing this freight as prepaid promptly accounted therefor 
to its connections. 

2 The allégation, more preclsely stated, Is thàt the total prepaid freight for 
the month was $30,182, of which $274 only was for Interstate trartic ; that 
the carrier received $182 in money and took the shlpper's note for $30,000 
payable in four months at five per cent, interest, without any effort belng 
made on the part of the carrier to enforce the payment in money of the entire 
amount of its charges or to so enforce the payment in money of any amount 
In excess of the $182 paid, "but that said amount was so taken aud aceepted 
in pursuance, etc." This statement that this amount was so taken fairly 
refers to the whole transaction, and means that the cash and the note were 
so taken in pursuance, etc., or In substantial effect that this crédit was given 
in pursuance, etc. 
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Considering, as we do, only the discrimination counts, we are not 
concerned with the controversy whether the notes should be considered 
as having been taken in satisfaction and payment of the existing in- 
debtedness — that is, practically in the place of cash and in payment for 
the f reight bills — or whether they should be treated as collatéral to the 
continuing and undischarged indebtedness. If this controversy has any 
substance, it must be in the construction of section 6. When we are 
considering a discrimination which consisted in giving to one and in not 
giving to another a four months' crédit, and when the crédit so given 
was not recalled or canceled, but was in fact continued for the whole 
period (and much longer), it is quite immaterial whether the carrier had 
the légal right during the four months' period to disregard the crédit 
arrangement and demand immédiate payment. Whatever its right, it 
did not do so, and the discrimination continued în its active and oper- 
ative effect. 

We hâve not considered the assignments of error in their order, or 
mentioned ail of the points urged in argument against the judgment; 
but those not mentioned do not seem to us as forceful as thèse we bave 
discussed. 

The judgment is affirmed. 



SUNDAT CREEK CO. v. UNITED STATES. 

(Circuit Court of Appeals, SIxth Circuit. February 3, 1914.) 

No. 2353. 

In Errer to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John M. Killits, Judge. 

The Sunday Creek Company was convicted of soliciting and accept- 
ing discrimina tory rates from a railroad company (194 Fed. 252), and 
it brings error. Aiïîrmed. 

W. O. Henderson, of Columbus, Ohio, for plaintiff in error. 
U. G. Denman, U. S. Atty., and John S. Pratt, Asst. U. S. Atty., 
both of Toledo, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. The Sunday Creek Company was in- 
dicted for soliciting and accepting the same rates and discrimination 
from the Hocking Valley Railway Company for giving which the lat- 
ter company was indicted in case No. 2351 (210 Fed. 735, 127 C. C. 
A. 28S),decided herewith. The fine imposed, $20,000, was the amount 
authorized on one count. The questions raised are substantially the 
same as those considered and disposed of in No. 2351, and, for the rea- 
sons there stated, the judgment in this case is affirmed. 
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COTINTS V. COLUMBUS BUGGY CO. et al. 

(Circuit Court of Appeals, Fourtli Circuit. Kovember 4, 1913.) 

No. 1,164. 

Bankbuptcy (I 91*) — Persons Subjbct— 'Teeson Engaged in Fakmjng." 

Défendant cultivated aliout 630 acres of cotton, 50 acres in corn, 50 
acres in oats, and 35 acres in peavine liay, operating 25 to 35 plows. He 
owned 350 acres of land wliicli lie cultivated, had invested in f armiug $40,- 
000, and visited his farm, during the préparation and cultivation of the 
crops three or four tiuies a week and sonietiuies every day. He liad a 
cotton gin on his place and produced on his farm an average of a half 
baie of cotton to an acre. In order to assist his son in buiiiness, he be- 
came his partner In the sale of buggies and wagons, but pald little or no 
attention to this and received no profits therefrom. He was also a part- 
ner of C. in buying and selling mules, but this occupied him only during 
the months of January and February, and in this business he contributed 
no capital and was not liable for any of its obligations, but received dur- 
ing two of the four years in which he so engaged $4,500 for his services. 
Held, that défendant was chiefiy "engaged in farming" as a niatter of law, 
and was not therefore subjeet to adjudication as an involuntary bank- 
rupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Pétition by the Columbus Buggy Company and others for an adjudi- 
cation of bankruptcy against D. H. Counts and D. H. Counts, Jr., as 
copartners doing business as D. H. Counts & Son, and against D. H. 
Counts individually. From a decree adjudging D. H. Counts, individ- 
ually, an involuntary bani<rupt, he appeals. Reversed, with instruc- 
tions to dismiss. 

W. R. Richey, of Laurens, S. C (F. B. Grier, of Greenwood, S. C, 
and Richey & Richey, of Laurens, S. C, on the brief), for appellant. 

E. M. Blythe, of Greenville, S. C. (McCullough, Martin & Blythe, of 
Greenville, S. C, and John M. Cannon, of Laurens, S. C, on the brief), 
for appellees. 

Before PRITCHARD, Circuit Judge, and CONNOR, District 
Judge. 

PRITCHARD, Circuit Judge. Appellees as petitioning creditors, on 
the 2d day of March, 1912, filed their pétition in the District Court of 
South Carolina, against D. H. Counts, and D. H. Counts, Jr., as co- 
partners, doing business as D. H. Counts & Son, and against D. H. 
Counts individually, asking that the partnership be adjudged a bank- 
rupt, and that D. H. Counts individually be also adjudged a bankrupt. 

The pétition, among other things, allèges: That D. H. Counts and 
D. H. Counts, Jr., and D. H. Counts, individually, were, at the times 
mentioned in the pétition, principally engaged in the mercantile busi- 
ness at Laurens, S. C. The partnership is alleged to be insolvent, and 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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D. H. Counts, individually, is alleged to be insolvent. That the part- 
nership of the said D. H. Counts, individually, had committed acts of 
bankruptcy by making certain preferential payments within four 
months' of the date of the filing of the pétition. The only act of 
bankruptcy alleged against D. H. Counts is the payment of a note 
given for the purchase price of certain fertilizer to be used, and which 
was used on his farm in Laurens county. 

The partnership of D. H. Counts & Son filed an answer to the 
pétition, putting in issue ail of the material allégations thereof. 

D. H. Counts, individually, filed a separate answer to the pétition, 
putting in issue ail of the material allégations of the pétition, and 
in addition thereto by way of further answer alleged that he was 
then, and for years past had been, engaged chiefly in farming and 
tillage of the soil, and under the bankruptcy law immune f rom ' in- 
voluntary bankruptcy, and further that he was a wage-earner work- 
ing for wages, salary, or hire, at a rate of compensation not exceed- 
ing $1,500 per year, and therefore immune from involuntary bank- 
ruptcy. 

A jury trial was at first demanded on the issues raised by the plead- 
ings, but afterwards, in order to expedite the hearing, the demand 
for a trial by jury was withdrawn and ail questions referred by the 
court below to a référée, requiring that he take the testimony and 
report the same, together with his conclusions of law and fact, to the 
court. 

The référée, after holding several références and taking the testi- 
mony offered, on the 15th day of May, 1912, filed a report, whereby 
he held that the pétition should be dismissed both as to the partner- 
ship of D. H. Counts & Son and as to D. H. Counts, individually. 

On pétition for review, the court overruled the report of the référée 
and recommitted the case for further testimony. 

The référée, after taking certain additional testimony under this 
order, made another report on October 26, 1912, wherein, among other 
things, he said : 

"That D. H. Counts, Individually, had not established his défense as being 
chiefly engaged in farming. That the testimony, however, showed beyond 
question that he was a large larmer, and that his opérations as a farmer 
would stamp him as such anywhere in the South. That the testimony also 
showed that he was a partner In the mule business with a Mr. Cowan, and 
a partner in the business of D. H. Counts & Son, dealers in vehicles, and 
that it would be difficult to state whether he was involved more in farming 
than in thèse two other Unes o£ business. That most of his time was giveu 
to farming." 

Thèse were the findings of fact, and as a matter of law the réf- 
érée reached the conclusion that the défense had not been made out, 
and recommended that D. H. Counts be adjudged a bankrupt 

D. H. Counts, individually, filed a pétition to review the report of 
the référée, and, upon considering the pétition, the lower court affirmed 
the report of the référée, and entered a decree, adjudging D. H. 
Counts a bankrupt. The court further held that no act of bankruptcy 
was proven as against the firrn of D. H. Counts & Son, and dismissed 
the pétition as to them. 
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The appellant excepted to the decree adjudging him an involuntary 
bankrupt, and the case cornes hère on appeal. 

It is insisted that appellant, at the time of the filing of the péti- 
tion, was chiefly engaged in farming, and, as such, he is not subject 
to the provisions of the bankruptcy act. 

The appellant, while on the witness stand, testifîed as follows as 
to the business in which he was engaged: 

That for the past four or five years he had been chiefly engaged 
in farming. That he was engaged in the mule business with Mr. 
Cowan, who furnished the money with which to run the business, 
and that he got one-half the profits. That he incurred no liability at 
ail in this business, and that he got nothing out of the mule business 
until the costs of running the same had bçen paid, and that Mr. Cowan 
was individually liable for the debts of the concern. That four years 
ago he received $3,000 for bis services, and three years ago he re- 
ceived nothing. That the year before he got $1,500, and that last year 
he got nothing. 

That he was engaged in the bugg}»- business as a member of the 
firm of D. H. Counts & Son, but got no profits whatever from that 
business. That the business was run by his son, D. H. Counts, Jr., 
who received ail the profits. That he had nothing to do with the 
management of the business, and that he was connected with this firm 
for about a year and a half. 

That he had invested in farming about $40,000; cultivated about 
630 acres of cctton, 50 acres in corn, 50 acres in oats, and 35 acres 
in peavine hay. That he employed about 34 mules, and for the last 
four years had been running from 25 to 35 plows. That he owned 
350 acres of the land which he cultivated. That he visited his farm 
during the préparation and cultivation of the crop three or four times 
a week, and sometimes every day. That during the gathering and 
ginning season he would go three or four times a week. He had a' 
gin on his place, which is run by a 50 H. P. engine. That he had 
a sufficient quantity of tools, etc., to run a 30 to 35 horse farm. That 
he gave to the mule business about two months in the year. That he 
produced on his farm an average of a baie of cotton to two acres, 
and that his average production was about 350 baies. That he had 
been engaged more or less in farming ail his life. 

The référée seemed to be of opinion that inasmuch as the appel- 
lan was a member of two firms he was not entitled to the immunity 
afïorded one chiefly engaged in farming. This is clearly a miscon- 
ception of the law. The real question involved herein is as to whether 
the appellant was chiefly engaged in farming. 

In the case of American A. C. Co. v. Brinkley, 194 Fed. 411, 114 G. 
G, A. 373, this court, in discussing this phase of the question, said : 

"There Is only one question in the case: Was lie at the time he committed 
the alleged act of bankruptcy chiefly engaged in farming? If he was not, it is 
admitted that an adjudication must be made. On this issue the court below 
decided in favor of the debtor. ïlie creditors ask us to reverse that ruling. 

"The debtor was carrying on three country stores. By himself, or in 
partnership with others, he tilled flve farras. He was a member of four dis- 
tinct partnerships. Each of thèse cultivated a separate farm. In the con- 
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duct of one farm he had no associate. There Is no question that his mercan- 
tile business far exceeded In Importance the agrlcultural opérations con- 
ductéd by hlm Individually. This proceeding is against Mm as an Indlvldual. 
No one of the firms of which he was a member Is a party to It. The ered- 
itors say that the so-called entity theory requires that, In determlnlng whether 
the detJtor was engaged chiefly In farming, we ipust exclude from considéra- 
tion anything he did In connection wlth any of the partnerships. We canuot 
assent to this contention. Whether a debtor is or is net chiefly engaged in 
farming or tilling the soil is a question of fact, to be determined in eaih case 
in which It is sought to hâve him Individually adjudicated. In passing upon 
that question, ail the debtor's activities and pursuits must be considered as a 
whole. No part of them may be Ignored merely because they concern them- 
selves wlth the affairs of copartnerships of which he was a member. Doubt- 
less a flrm may be adjudicated an involuntary bankrupt when it is engaged 
in a nonexenipt business, In spite of the fact that the principal occupation of 
some of Its partners protects them from individual adjudication. Uickas v. 
Barnes, 140 Fed. 849, 72 C. C. A. 261, 5 L. B. A. (N. S.) 654." 

The fact that he was engaged in other enterprises could in no wise 
affect his status under the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) as a f armer, unless it 
should appear that he was chiefly engaged in business other than 
that of farming. 

The évidence shows that appellant cultivated 630 acres of cotton, 
50 acres of corn, 50 acres of oats, and 35 acres in peavine, and that 
he operated 25 to 35 plows. It further appears that he spent from 
three to four days of every week on his farm looking after the cul- 
tivation of the same. It also appears that he only spent about two 
months in the year in the mule business, to wit, the months of Janu- 
ary and February, It further appears that at the time of the com- 
mission of the alleged act of bankruptcy appellant was not only 
chiefly engaged in farming, but, according to the évidence, was whol- 
ly engaged in farming. In determining this question, we must as- 
certain as to whether, at the time of the commission of the alleged 
act of bankruptcy, appellant was chiefly engaged in farming. 

The pétition avers that the alleged payments upon which it is bas- 
ed were made between November and December, 1911; the only 
direct testimony we hâve on this question being that of the appel- 
lant, and it is uncontradicted. The testimony shows that at that sea- 
son of the year appellant was not engaged in the mule business as 
Cowan & Counts, and that he was only engaged in that business dur- 
ing the first part of the year, and also appears that for the year 1911 
he received nothing for the services he rendered this firm, and no 
profits were received from the business of D. H. Counts & Son. 

In the case of Flickinger v. First National Bank, 145 Fed. 162, 76 
C. C. A. 132, it appears that the alleged bankrupt was actively en- 
gaged in the business of the Flickinger Wheel Company, a manu- 
facturing corporation, employing a great number of men; that he 
was a stockholder, director, and président and gênerai manager of 
that concern; that he also owned and cultivated a farm; that there 
was a house on his farm which was occupied by him and frequently 
by his family when he visited it for the purpose of giving directions 
for the cultivation and management of his farm; that he went there 
once or twice a week, and telephoned orders when he was otherwise 



752 210 FEDERAL REPORTER 

engaged; that he bouglit what was used on the farm and sold ail 
of its products ; that in January, 1904, the wheel company went into 
the hands of a receiver; on May 3, 1904, he made a gênerai assign- 
ment for the benefit of his creditors ; that the pétition in bankruptcy 
was filed in September, 1,904; that down to the time he made his 
assignment he made occasional visits to his farm, and gave directions 
regarding its management. The petitioner alleged that he had no 
business other than farming after the company went into the hands 
of a receiver, and that he had the sole and exclusive management of 
the farm. In that case, as in this instance, the statement of the al- 
leged bankrupt was not contradicted. Judge Severens, of the Cir- 
cuit Court of Appeals for the Sixth Circuit, said: 

"It is dlfficult to see how, after he made a gênerai assignment on May 3, 
190-1, which, of course, conveyecl his farni, lie could properly be said to be 
chiefly engaged in farming. Four months passed before tlie pétition in bank- 
ruptcy was filed. We think it conld not be held that he was engaged in 
farming when the pétition was flled. The farm was sold on July 17, 1904, 
by the assignée, who at that time was in control of it. We think the fair 
conclusion from the facts shown would be that prior to the time when the 
business of the wheel company went into tlie hands of the receiver (Janu- 
ary, 1904) Fllckinger was engaged in two kinds of business — manufacturing 
and farming — of which the former was the chief , that after that time he 
was not engaged in that business ; and that farming became his chief, in 
fact his only, occupation, and continued such until his assignment in May, 
1904. 

"The décisive question would therefore seem to be whether section 4b re- 
fers to the time when an act of bankruptcy is eommitted for the purpose of 
determining the occupation, as some of the courts in bankruptcy hâve held, 
or to the time of filiiig the creditors' pétition, which seems to be the natural 
meaning of the words employed. It was held in Ke Luckhardt (D. 0.) 101 
Fed. 807, and In re Mackey (D. C.) 110 Fed. 355, that the time referred to by 
this exemption in the act is the time when the act was done which was the 
ground of the adjudication. This construction was adopted, because it was 
thought necessary in order to defeat attempts which bankrupts might make 
to escape the conseciuences of their acts by runnlng under the shelter of an 
excepted occupation. If the language used is fairlv susceptible of this in- 
terprétation, the argument from inconvenience would justify the proposed 
construction. * * * if the language used is fairly susceptible * « * 
of In re Pilger (D. C.) 118 Fed. 206, before Judge Seaman, who expressed 
doubt about it, but passed it by, holding that it was unnecessary to décide 
it in that case. In the case entitled In re Matson (D. C.) 123 Fed. 743, Judge 
Archbald, in deciding whether the respondeut should be adjudged bankrupt, 
referred the question of occupation to the time when he was passing upon it ; 
but we do not kiiow whether the question was debated before him or not. 
Judge Brown, in construing the words in section 4b, which include certain 
corporations and exclude others from the opération of the law, said: 'Thèse 
words must be interpreted in the sensé in which they are commonly used and 
received, and not in any strained or unnatural sensé, for the purpose of in- 
cluding or of excluding particular corporations.' In re N. Y. & W. Water Co. 
(D. C.) 98 Fed. 711, 713. 

"A majority of the court is inclined to think that the statute should be 
regarded as having référence to the conditions exlsting at the time when 
the act of bankruptcy is eommitted. TJpon this construction, the facts would 
require a flnding that the respondent was within the exception." 

In other words, it would not avail appellant to show that prior 
to the time of the commission of the alleged act of bankruptcy he 
was chiefly engaged in farming, nor would it avail him to show that 
subséquent to that date he was engaged in farming. The matter must 
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be determined solely as respects the time of the commission of the 
alleged act of bankruptcy. As we view the matter, the évidence in 
this case is overwhelming to the effect that the appellant, at the time 
of the commission of the alleged act of bankruptcy, was chiefly en- 
gaged in farming. 

It not infrequently happens that a farmer who, after having edu- 
cated his son, is under the inipression that on accourit of the training 
he has acquired he is better equipped to engage in some kind of 
business than to work on the farm (which in many instances is a fa- 
tal mistake), and, in order to encourage his son, either furnishes him 
money or joins with him in a nominal way in order that he may 
hâve an opportunity to display his ability as a business man, and 
the latter is precisely what happened on this occasion. 

The appellant testified, among other things as to the partnership: 

"We nui a buggy business as D. H. Counts & Son, but I do not get any 
profit from that. 

"Q. How is that? A. It is run by D. H. Counts, Jr. 

"Q. Who were to get the profits ol that business? A. D. H. Counts, Jr. 

"Q. What active part did you hâve to do with that business? A. Nothing 
to do with it one way or the other. He would ask my advice as to who to 
sell, and who not to sell. 

"Q. Who did the buying? A. D. H. Counts, Jr. 

"Q. He did the buying and selling and was to receive ail profits, if any? 
A. Yes, sir. 

"Q. How long hâve 5'ou been engagea in that business with D. H. Counts, 
Jr., running it? A. I don't remember exactly. Henry went away and came 
baclî:, and when he came back we opened up the buggy business. 

"Q. Was it some time prior to the flrst of last year, or about the flrst of 
last year? A. I rather think it was about the flrst of 1911. It has been 
about a year or a year and a half." 

Thus it will be seen that the father was only a nominal member 
of the firm, and that he drew nothing from the same. 
The référée, in ref erring to this phase of the question, said : 

"It would be difiicult from the testimony to state whether or not D. H. 
Counts was involved more in farming than in thèse other businesses. It is 
probable that most of his time is given to the pursuit of agricultural — cer- 
taiuly a great deal of it." 

This makes it quite clear that there vsras no finding of fact upon 
the main question, to wit, as to whether the appellant was chiefly 
engaged in farming. 

In the case of Dickas v. Barnes, 140 Fed. 849, 72 C. C. A. 261, 
5 L. R. A. (N. S.) 654, the court adjudged a partnership a bankrupt, 
but at the same time refused to adjudge some of the partners bank- 
rupts, owing to the fact that one of them was a wage-earner, and 
one was a tiller of soil. This case is cited in the case of American 
Agricultural Co. v. Brinkley, supra. In other words, the courts hâve 
held that one cannot be deprived of his légal exemptions by virtue of 
the fact that he may be a member of a firm engaged in a business 
that is not exempt. So, in this instance, the fact that the appellant 
was a member of the firm of D. H. Counts & Son, and also engaged 
in the other enterprises, could not deprive him of the exemption con- 
tained in the bankruptcy act for those who were chiefly engaged in 
210 F.— 48 
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farming, provided, as in this instance, it should appear that the al- 
leged bankrupt was chiefly engaged in farming. 

In view of the évidence, we are impelled to the conclusion that at 
the time of the commission of the alleged act of banlcruptcy appe- 
lant was chiefly engaged in farming, and, such being the case, we are 
of the opinion that the lower court was in error in adjudging appel- 
lant to be a bankrupt. 

For the reasons stated, the decree of the lower court is reversed, 
with instructions to dismiss the pétition upon which this proceeding 
is based. 

Reversée. 



In re SHERWOODS, Inc. 
(Circuit Court of Appeals, Second Circuit. December 9, 1913.) 

Ko. 44 

1. Bankruptct (§ 255*) — Landloed and Tenant — Contbactual Kelations 

— Tekmination. 

Bankruptey of a tenant does not terminate the contractual relations ex- 
istlng between It and its laiidiord, but tbe tenant remains llable, aud the 
obligation to pay rent is not discharged as to the future unless the trus- 
tée elects to retain the lease as an asset. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 352; Dec. 
Dig. § 255.*] 

2. Bankbuptcy (§ 318*) — Claims — Rent. 

On bankruptey of a tenant, rent aecrued prier to the flling of the bank- 
ruptey pétition may be proved as any other debt. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 4SI, 482: 
Dec. Dig. § 318.*J 

8. Bankruptcy (§ 255*) — Landloed and -Tenant — Tebmination of Leask — 
Election by Trustée. 

By the bankruptey of a tenant in the absence of an express provision 
In the lease to the contrary, the term is not ended, but the leasehold in- 
terest passes to the trustée if be elects to accept it wlthin a reasouable 
time, and if in the meautime he occupies the premises he is liable for 
reasonable rent durlng such period ; not necessarily for the rent stipu- 
lated in the lease, though such rent may be accepted as the reasonable 
value of the use and occupation in the absence of a clear showiug of un- 
reasonableness. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 852; Dec. 
Dig. § 255.*] 
4. Bankbuptcy (§ 114*) — Eeceivees — Authobity — Assignment of Lease. 

Bankr. Act July 1, 1S98, c. 541, § 70, 30 Stat. 565 (U. S. Couip. St. 1901, 
p. 3451), provides that the trustée shall be vested by opération of law 
with tltle of the bankrupt as of the date of the adjudication, and section 
2, cl. 3, déclares that in cases of neces.sity for préservation of estâtes a 
recelver may be appolnted to take charge of the property of the bankrupt, 
etc., nnd clause 7 euipovvers the court to cause tbe assets of the bank- 
rupt to be collected, reduced to ujoney, and distrlbuted. General Order in 
Bankruptey No. 18, êl. 3 (89 Fed. vili, 32 C. C. A. xx), déclares that on pé- 
tition by a bankrupt's credltor, recelver, or trustée alleging that a part or 
ail of the bankrupt's estate is perishable, the court may order the same 
sold with or without notice to credltors. Hcld, that the court under such 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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provisions bas full power to authorlze a bankrupt's receiver to make an 
assignment of a leasehold belonging to the bankrupt's estate. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent Dig. §§ 164-166; 
Dec. Dig. § 114.*] 

5. Landlobd and Tenant (§ 148*) — Leasb — Constbuction — Taxes — Lia- 
is ilit y. 

Where a lease, containlng a covenant requiring the léssee to pay taxes 
that should be assessed according to law during the term vvitUln two 
months at'ter the taxes become a lien on the demised premises, and if 
they should not be so paid the amount should be added to and become a 
part of the next month's rent after such default, the lessee as betvveen 
itself and an assignée of the lease became llable for taxes from the date 
they became a lien, though they were not payable under the covenant un- 
til after the assignment. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
520-532; Dec. Dig. § 148.*] 

8. Bankeuptct (§ 318*) — Claims — Landloed and Tenant — Taxes — Tenant's 

LlABILITY. 

Where a bankrupt tenant was required to pay taxes on demised prem- 
ises, which should become a lien thereon, and make payment within two 
months after the taxes became a lien, taxes which were assessed and 
whlch became a lien prior to the bankruptcy were "due and owing" at 
the time of bankruptcy, though not payable under the covenant untll 
after the adjudication, and were therefore provable as claims agalnst a 
bankrupt's estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. i 318.*] 

7. Landloed and Tenant (§ 148*) — Liens — Assignment — Covenant to Pay 

Taxes. 

Covenants in a lease requiring the lessee to pay taxes run with the 
land, and on the assignment of the lease the assignée becomes liable to 
the landlord for ail taxes which may thereafter become due and payable 
under the terms of the lease while the assignée continues in possession 
of the premises. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
520-532; Dec. Dig. § 148.*] 

8. Landloed and Tenant (§ 208*) — Lease — Suebendeb — Execution or New 

Lease. 

Where, after an assignment of a lease by the receiver of a bankrupt 
lessee, the lessor with the assignee's acquiescence made a new lease of the 
premises to a thlrd person, such new lease operated as a surrender of 
the old one by opération of law, the efïect of which was to relieve the 
tenant from turther liabilities for accruing rent but did not discharge 
him from liability for rent and taxes previously accruing. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 737 ; 
Dec. Dig. § 208.*] 

9. Landloed and Tenant (§ 184*) — Rent — Deposit. 

Where a lease of business property obligated the lessee to pay rent and 
taxes, and at the time Ihe lease was executed the lessee deposited with 
the lessor $2,500 to be held as seeurity for the faithful performance of 
the covenants, it being provlded that in case the premises became vacant 
during the term, or in the event of a violation of any of the covenants, 
the sum deposited should be retalned by the lessor as and for liquidated 
damages and not as a penalty, the deposit was properly construed as one 
of indemnity for such loss as should arise from breach of the covenants. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
743-750; Dec. Dig. § 184.*] 

•For other cases see same topic & S nxjmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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10. Bankbuptct (§ 155*) — Banketjpt's Peopertt — Eights of Tetjstee. 

A bankrupt's trustée takes tlie property of the estate subjeet to ail 
rlghts and equities existing in favor of third persons against the bank- 
rupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

Pétition to Revise Order of the District Court of tlie United States 
for the Southern District of New York. 

In the matter of the bankruptcy proceedings of Sherwoods, Incor- 
porated. Froni an order allowing certain claims of the Berghoff Brew- 
ing Association under a lease to the bankrupt, Frederick M. Léonard, 
as trustée, appeals and pétitions to revise. Affirmed. 

Hastings & Gleason, of New York City (Merwyn Mackenzie, of 
New York City, of counsel), for petitioner. 

Richard B. Aldcroftt, Jr., of New York City, for respondent. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The Berghoff Brewing Association 
granted to Sherwoods, Incorporated, a written lease for a term of 
years beginning February 1, 1912, at a monthly rent of $875 per month. 
A pétition in bankruptcy was filed against the lessee on April 27, 1912, 
and a receiver was appointed on that day who took possession of the 
premises and occupied the same until June 26, 1912. Prior to the time 
when the receiver went into possession, the lessee had occupied, but 
failed to pay the rent due on March Ist, as well as that due on April 
Ist. Rent was payable in advance on the Ist day of each month. 
While the rent for the month of April was by the terms of the lease 
due April Ist for the entire month, the court below only charged the 
lessee with a proportionate part of the rent down to April 26, 1912, 
when the lessee ceased to occupy. The contract was a New York con- 
tract, the lease having been executed there, and the premises were sit- 
uated there. The New York Code provides for an apportionment of 
rents in the case of the death of a person or on "the détermination of 
his or her interest." N. Y. Code Civ. Proc. § 2720. 

[1] The décisions in this country are not in accord upon the ques- 
tion whether an adjudication in bankruptcy terminâtes ail the con- 
tractual relations of the bankrupt so that the relation of landlord and 
tenant is severed. Some of the District Courts hâve held that it has 
such an effect. In re Jefferson, 93 Fed. 948; Bray v. Cobb, 100 Fed. 
270. This is not the view this court has taken of the law. We hâve 
held that the tenant remains liable and the obligation to pay rent is not 
discharged as to the future unless the trustée elects to retain the lease 
as an asset. In re Roth & Appel, 181 Fed. 667, 104 C. C. A. 649, 31 
E. R. A. (N. S.) 270. This -we understand is the construction which 
the English courts hâve placed upon the bankruptcy act of their coun- 
try and the doctrine is supported by the weight of authority as con- 
cerns our Bankruptcy Act. 

[2] There can be no doubt but that rent which has accrued prior 
to the date of filing the pétition in bankruptcy may be proved like any 
other debt. In re Arnstein (D. C.) 101 Fed. 706; Remington on Bank- 

•For other cases see same topio & i numbek in Dec. & Am. Digs. 1907 to date. & Eep'r Indexes 
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ruptcy, § 654; Tiffany on Landlord & Tenant, vol. 1, pp. 94, 95. It is 
not necessary to détermine whether the apportionment made of the 
rent in this case was based on a correct principle, as the trustée was 
not prejudiced thereby in the matter upon which he now asks us to 
pass. 

[3] It is well settled that upon the bankruptcy of the tenant, pro- 
vided this does not by the express terms of the lease terminate the ten- 
ancy, the leasehold inter'est passes to the trustée in bankruptcy if he 
elects to accept it. He has a reasonable time within which the lease 
may be accepted. If in the meanwhile he occupies the premises, he is 
liable for merely the reasonable rent while so occupying, and not for 
the rent stipulated in the lease itself. Nevertheless the rent so stip- 
ulated should be accepted as the reasonable worth of the use and occu- 
pation, in the absence of clear showing of unreasonableness. Reming- 
ton on Bankruptcy, § 2135, note 57, p. 549. 

[4] On June 26, 1912, the receiver, pursuant to an order of the Dis- 
trict Court, executed and delivered to one Ogilvie an assignment of 
the lease. It is asserted that the court could not empower the receiver 
to make the assignment. The reason assigned is based on the provi- 
sions of the Bankruptcy Act. Section 70 of the act provides that : 

"The trustée of the estate of a bankrupt, upon his appointment and qualifi- 
cation, • • » shall • * * be vested by opération of law wlth the ti- 
tle of the bankrupt, as of the date he was adjudged a bankrupt." 

Section 2, subd. 3, grants power to — 

"appoint receivers * * * in case the courts shall find It absolutely neces- 
sary, for the préservation of estâtes, to take charge of the property of the 
bankrupts after the flling of the pétition and until it is dismissed or the trus- 
tée Is qualified." 

This contention that the receiver could not be authorized to assign 
is unsound. After the receiver takes possession it may be necessary 
that certain kinds of property should be sold for the very purpose of 
preserving it or its value. In our opinion the court has full power in 
such cases to order a sale and that such power is impliëd by clause 3 
of section 2 of the act as well as by clause 7 of that section empower- 
ing the court to "cause the assets of bankrupts to be collected, reduced 
to money and distributed." In re Becker (D. C.) 98 Fed. 407 ; Love- 
land on Bankruptcy, 213. Moreover, authority to order a sale is ex- 
pressly given to the court by General Order in Bankruptcy No. 18, 
cl. 3 (89 Fed. viii, 32 C. C. A. xx), which provides as f ollows : 

"3. Upon pétition by a bankrupt, créditer, receiver, or trustée, setting forth 
that a part or the whole of the bankrupt's estate is perishable, the nature and 
location of such perishable estate, and that there will be loss if the same is 
not sold Immediately, the court, if satisfled of the facts stated and that the 
sale is required in the interest of the estate, may order the same to be sold, 
wlth or without notice to the creditors, and the proceeds to be deposited in 
court." 

[5] The lease contained a provision making it the duty of the lessee 
to pay taxes. It provided that the lessee, its successors or assigns, 
should pay ail taxes and assessments "which shall or may be assessed, 
charged or imposed according to law * * * during the term'' and 
pay the same within "two months after any such * * * taxes or 
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assessments shall become a lien upon the same demised premises, 
* , * * and if any such taxes or assessments shall not be so paid, the 
amount thereof shall be added to and become a part of the month's rent 
becoming due and payable upon the next rent day after such default," 
etc. The contention of the trustée is that inasmuch as by the ternis of 
the lease the lessee was not obliged to pay the taxes until two months 
after they became a lien upon the premises, and as they did not become 
a lien until May Ist and were therefore not payable until July Ist there 
were no taxes for which the bankrupt was liable on June 26th, the date 
of the assignment to Ogilvie, and that the assignée became liable for 
them on July Ist, but that the taxes were subsequently released by the 
landlord by virtue of the new lease which he subsequently made of 
the premises. 

[6] The fact is that the tax for 1912 had been assessed on the prem- 
ises prior to the bankruptcy of the lessee, and his liability to pay the 
same was fixed by his covenant to pay the taxes assessed during the 
term, and the obligation which rested on him to make the payment 
was one "due and owing" at the time of the bankruptcy, although the 
tax was not payable until after adjudication. While taxes are not in 
a strict sensé debts, they are so regarded in the Bankruptcy Act, and 
they are "legally due and owing" on the day they are assessed, even 
though they may not be payable until after adjudication. In re Flynn 
(D. C.) 134 Fed. 145 ; In re Fisher & Co. (D. C.) 148 Fed. 907. So 
in the state courts covenants on the part of a lessee to pay taxes as- 
sessed during the term bave been held to impose on the lessee the duty 
of paying the taxes so assessed although under the law they were not 
payable until the term had expired. In Craig v. Summers, 47 Minn. 
189, 49 N. W. 742, 15 L. R. A. 236 (1891), the lessee covenanted to 
pay "ail rates, taxes, levies, or assessments on said premises during 
the continuance of the lease." The court held him liable for taxes and 
assessments "duly levied, charged and confirmed" upon the property 
during the term, although payable thereafter. And see to the same 
gênerai effect Richardson v. Gordon, 188 Mass. 279, 74 N. E. 344 ; 
Blythe v. Gately, 51 Cal. 236; Ogden v. Getty, 100 App. Div. 430, 91 
N. Y. Supp. 664; Vorse v. Des Moines Marble Co., 104 lowa, 541, 
Il N. W. 1064. In McManus v. Shoe & Clothing Co., 60 Mo. App. 
216 (1895), the covenant was "to pay ail gênerai and spécial taxes on 
said lot and building during the existence of the term." The question 
was whether this was intended to apply to ail taxes assessed during the 
term, or to taxes which became payable during the term. The court 
held that it applied to taxes assessed during the term and not to taxes 
assessed prior to that date and which became payable during the term. 

[7] It is true that covenants to pay taxes run with the land and up- 
on an assignment of the lease by a lessee an assignée becomes liable 
to the landlord for ail taxes which may thereafter become due and 
payable under the terms of the lease while the assignée continues in 
possession of the premises. Ellis v. Bradbury, 75 Cal. 234, 17 Pac. 3 ; 
Fontaine v. Schulenburg, etc., Lumber Co., 109 Mo. 55, 18 S. W. 1147, 
Z2 Am. St. Rep. 648; Abrahams v. Tappe, 60 Md. 317 ; Trask v. Gra- 
ham, 47 Minn. 571, 50 N. W. 917; State v. Martin, 14 Lea (Tenn.) 
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92, 52 Am. Rep. 167. But where before an assignment takes place the 
tax bas already been assessed and the liability of the lessee bas been 
incurred under tbe covenant to pay taxes assessed during the term, it 
is not our understanding that an assignment of a lease relieves the as- 
signer from the liability which he bas already incuned even though 
tbe tax may not be payable until a time subséquent to the assignment. 
We do not believe, therefore, that tbe assignment by the receiver to 
Ogilvie released tbe bankrupt from bis liability to the lessor for the 
tax previously assessed. 

As tbe taxes were assessed prior to tbe bankruptcy and therefore 
constituted a debt and were provable against the bankrupt's estate, al- 
tbough payable 'at a period subséquent to tbe bankruptcy, it is évident 
that the subséquent assignment of tbe lease did not shift the liability 
from tbe bankrupt's estate to the assignée. And inasmuch as tbe lia- 
bility to pay tbe tax was imposed on tbe lessee at the date of the as- 
sessment and without regard to the date of payment, it is not évident 
why the entire tax as assessed and not merely a part of it proportioned 
to the period of occupancy, might not bave been charged against tbe 
lessee's estate. The Hability becomes absolute at tbe time the assess- 
ment is made and does not dépend upon tbe lessee's occupancy but 
upon the fact that it was assessed during the term. But tbe court be- 
low apportioned the tax exactly as it apportioned the rent. The the- 
ory upon which this was done is not disclosed. In Gedge v. Shoen- 
berger, 83 Ky. 91, tbe court regarded an agreement to pay taxes as an 
agreement to pay them as part of the rent, regarding it as a necessary 
implication. In Hodgkins v. Price, 137 Mass. 13, 19, the court thought 
taxes not a part of the rent under such a covenant to pay them and 
held it unnecessary to include them in a tender of rent to prevent a 
forfeiture. A covenant to pay rent and a covenant to pay taxes as- 
sessed during the term are quite distinct matters. But as tbe lessor, 
who was represented at the hearing, has not objected in this court to 
the apportionment made in the court below, and as no objection has 
been made to it by tbe trustée, we do not deem it necessary at this time 
to do more than to direct attention to it. The apportionment made, if 
permitted to stand, does not in any way préjudice the trustée in respect 
to tbe question upon which he bas asked this court to pass. 

[8] After assignment by the receiver to Ogilvie, tbe lessor with the 
acquiescence of tbe assignée, made a new lease of the premises to a 
tbird party. The making of the new lease by the lessor during the ex- 
istence of an outstanding lease, tbe tenant under tbe original lease giv- 
ing up bis possession to tbe stranger, opérâtes as a surrender by opéra- 
tion of law. Drew v. Billings-Drew Co., 132 Micb. 65, 92 N. W. 774; 
Commercial Hôtel Co. v. Brill, 123 Wis. 638, 101 N. W. 1101 ; Bowen 
V. Haskell, 53 Minn. 480, 55 N. W. 629; 24 Cyc. 1370; Taylor on 
Landlord & Tenant, § 512. Tbe efïect of the surrender is to relieve 
the tenant whose right to the possession is terminated from any fur- 
ther liabilities as to subsequently accruing rent. Davis v. George, 67 
N. H. 393, 39 Atl. 979; Miller v. Dennis, 68 N. J. Law, 320, 53 Atl. 
394; Ireland v. U. S. Mortgage Co., 175 N. Y. 491, 67 N. E. 1033. 
It does not, however, discbarge from liabilities already accrued. It 
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would relieve the tenant from liability for taxes assessed after the sur- 
render, but not from taxes assessed prier to the surrender where he 
had covenanted to pay taxes assessed during the term. The claim that 
because of the exécution of this new lease the lessor forgave the ha- 
bility which had been previously incurred for taxes already assessed, 
is a proposition wholly untenable and does not release the lessee from 
payment of the taxes already due. Kingsbury v. Westfall, 61 N. Y. 
356; Taylor on Landiord & Tenant, § 518. 

[9] In accordance with the requirements of the lease and at the 
time of its exécution, the lessee deposited with the lessor $2,500 to be 
held as security for the faithful performance of the covenants. And 
it was provided that in case the premises became vacant during the 
term, or in the event of the violation of any of the covenants, this sum 
should be retained by the lessor "as and for liquidated damages and 
not as a penalty." In the event of the performance of ail of the cove- 
nants by the lessee, its successors or assigns, the sum with interest at 
4 per cent, was to be repaid to the lessee, its successors or assigns. 
The covenants for which this security was given involved not merely 
the payment of the rent and taxes, but also the making of repairs, as- 
signment without consent, and certain other matters which need not be 
mentioned. It is well established that a stipulation in a contract that a 
certain sum shall be regarded as liquidated damages and not as a pen- 
alty, is not conclusive. The question whether it is to be regarded as 
the one or the other is a question of law and one quite indépendant of 
the agreeement of the parties to call it the one or the other. We think 
this deposit must be regarded as one of indemnity for such loss as 
should arise from a breach of covenants. See Chaude v. Shepard, 122 
N. Y. 397, 25 N. E. 358. It was so treated in the court belov/ and we 
discover no error in so regarding it. 

[10] The deposit was made with the lessor within four months of 
the filing of the pétition in bankruptcy, but no suggestion was made 
that it constituted an illégal préférence under section 5128 of the Re- 
vised Statutes of the United States, and no doubt it was not open to 
that objection. It is also true that the bankruptcy of the lessee did not 
deprive the lessor of his right to retain the security. The trustée takes 
the bankrupt's property subject to ail rights and equities existing in 
favor of third persons against the bankrupt. In re Swift (D. C.) 108 
Fed. 212; In re Hanna (D. C.) 105 Fed. 587; In re Mullen (D. C.) 
101 Fed. 413; 5 Cyc. 341. 

The right of the lessee in the money which he had deposited .with 
the lessor was to receive back with accumulated interest from the 
lessor upon the termination of the lease so much of the deposit as was 
not needed to make good the defaults upon the covenants, and upon 
the bankruptcy of the lessee, this right passed to the trustée. As the 
lessor had failed to pay the rent due on March Ist and on April Ist, 
the court below recognized the right of the lessor to charge against the 
fund on deposit, the sum of $1,643.33 for rent due from the lessee 
down to April 26th, the date of filing the pétition in bankruptcy. But 
after making this déduction there was still left in the lessor's hands a 
balance of $856.67. The court also allowed the lessor to retain $830.65 
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additional ; this being the proportionate share of the taxes during the 
period of the receiver's occupancy. This sum added to the allowance 
for rent aggregated $2,473.98 and left a balance of $26.02 which, 'vvith 
accrued interest, made $48.34. And as it appeared that the rent pay- 
able in advance on July Ist was not paid, the court recognized the 
lessor's right to apply this balance of $48.34 to that payment — thus 
appropriating the entire fund of $2,500. 

But the trustée disputes the right of the court to allow the lessor to 
charge against the security fund the sum allowed for taxes during the 
receiver's occupancy, $830.65. He claims a right to hâve that sum 
set ofï against a like amount due from him to the lessor for the use 
and occupation of the premises while the receiver was in possession. 
But for reasons already stated the liability for the taxes was a proper 
charge against the deposit; was not affected by the assignment; not 
forgiven by the lessor. The trustée has not been prejudiced and the 
lessor has a right to charge against the fund ail the sums authorized 
by the court. 

The order is affirmed. 



SMITH V. ATLANTIC COAST LINE R. CO. 

(Circuit Court of Appeals, Fourth Circuit November 4, 1913.) 

No. 1169. 

1. lilMITATION OF ACTIONS (§ 127*) — EMPLOYEES' LlABILITT ACT AOIENDMENT 

OF COMPLAINT. 

Wbere the complaint, in an action by an employé against a railroad 
Company to recover for a Personal in jury, commeneed within two years 
after the injury occurred, alleged the facts and stated a cause of action of 
which the court had jurisdiction. an amendment, made after the expira- 
tion of such two years, alleging that défendant was engaged in interstate 
commerce, and that plaintiff was employed in such commerce at the time 
of his injury, so as to bring the case within Employers' Liability Act 
April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), 
does not introduce a new cause of action, but only aftects the défenses 
which may be made, and the action is not barred by the two years' limi- 
tation contained in section 6 of the act. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547; Dec. Dig. § 127.*] 

2. Masteb and Servant (§ 228*) — Action Undeb Employées' Liability Act 

— Défenses — Cokteibutory Négligence. 

Under Employers' Liability Act April 22, 1908, c. 149, § 3, 35 Stat. 66 
(U. S. Comp. St. Supp. 1911, p. 1323), providing that "no employé who may 
be injured or l-tilled shall be held to hâve been guilty of contributory nég- 
ligence in any case where the violation by such common carrier of any 
statute enacted for the safety of employés contributed to the injury or 
death of such employé," a railroad company which fails to provide its 
cars with couplers conforming to the standard prescribed by Safety Ap- 
pliance Act March 2, 1893, c. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, 
p. 3174), is chargeable with négligence per se, and, if one of its employés 
in the discharge of his duty is injured in attempting to make a coupllng 
with a détective coupler, it is not a défense to an action for such injury 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the plalntlff was négligent unless hls négligence was the sole cause ot 
tbe injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. §§ 670, 
671 ; Dec. Dig. § 228.*] 

3. Masteb and Servant (§ 289*) — Action fob Injubt to Servant — Employ- 

ebs' llability act — questions fob juey. 

Evidence considered, in an action against a rallroad Company for in.iury 
to an employé, based on Employers' Liability Act April 22, 1908, c. 149, 35 
Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), and heU sufficient to re- 
quire the submission of tlie case to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1089, 
1090, 1092-1132 ; Dec. Dig. § 289.*] 

On Cross-Writs of Errer to the District Court of the United States 
for the Eastern District of South Carolina, at Columbia; Henry A. 
Middleton Smith, Judge. 

Action at law by Keen D. Smith against the Atlantic Coast Line 
Railroad Company. Judgment for défendant, and both parties bring 
error. Reversed. 

W. F. Stevenson and C. L. Prince, both of Cheraw, S. C. (James 
W. Johnson, of Marion, S. C, on the brief), for Keen D. Smith. 

P. A. Willcox, of Florence, S. C, and B. A. Hagood, of Charleston, 
S. C. (F. h. Willcox, of Florence, S. C, on the brief), for Atlantic 
Coast Line R. Co. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. Plaintiff is a citizen of South Carolina. 
Défendant is a Virginia corporation. The writ was issued March 8, 
1910. In the original complaint plaintiff alleged: That on December 

4, 1908, he was injured while in the eniployment of défendant rail- 
road Company, at Florence, S. C. That, while acting as yard con- 
ductor, under the order of Mr. Thorne, the yardmaster, his superior 
in authority, he was endeavoring to make a coupling of two freight 
cars ; the coupler of one being "out of order." That, while so en- 
gaged, it became necessary, by reason of the defective condition of 
the coupler, to use his foot. That, in making the coupling, his foot 
was caught between the couplers and injured. Hcsues for damages, 
for the injury thus sustained. Défendant, in addition to a gênerai 
déniai of the material allégations in the complaint, relied upon the 
affirmative défenses of contributory négligence and assumption of 
risk. Pending the trial, the court permitted plaintiff to amend his 
complaint by alleging "that the train, upon which plaintiff was em- 
ployed when the injury occurred, was engaged in Interstate com- 
merce." In the amended complaint, filed June 15, 1912, plaintiff, re- 
peating the facts set out in his original complaint, alleged: That, at 
the time he sustained the injury, défendant "was the owner and op- 
erator of one or more lines of railroad, passing through the city of 
Florence, in the county of Florence and district aforesaid, and is em- 
ployed in interstate commerce." That the train, upon which he was 
injured, by reason of the defective condition of the coupler, "was 

*For other cases see sa.nie topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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called and known as the 'Wilmington Extra,' which was a train en- 
gaged in interstate commerce, running between Florence, S. C, and 
Wilmington, N. C." Défendant answered denying the essential al- 
légations and averring that the in jury sustained by plaintiff was caused 
by his gross négligence, and further that, by the terms of the act oi 
Congress, commonly known as the "Employers' Liability Act," ap- 
proved April 22, 1908, no action shall be maintained under that act 
unless commenced within two years from the date the cause of ac- 
tion accrued, and that, although the cause of action alleged in the 
complaint, accrued, if at ail, on the 4th day of December, 1908, plain- 
tiff did not bring an action, under the act in question, until the 15th 
day of June, 1912, and the défendant pleads section 6 of the Em- 
ployers' Liability Act, above mentioned, in bar of this action. 

At the conclusion of the évidence, défendant requested the court 
to instruct the jury to render a verdict for the défendant for that 
plaintiff's alleged cause of action, as set out in his amended com- 
plaint, was barred by the statute of limitations. The motion was 
refused, and défendant excepted and, upon its application for a writ 
of error, assigned such refusai as error. Upon the trial the plaintiff, 
in his own behalf, testified that on December 8, 1908, he was in the 
employment of défendant as yard conductor; had been in such em- 
ployment about 2 or 21/2 years; that he was ordered by the yard- 
master, his superior, whose orders he was required to obey, to go 
down to the long yard and take the "Wilmington Extra" — a freight 
train, up to the long new yard — that this train runs from Florence, 
S. C, to Wilmington, N. C. — he coupled it up and sent the switchman 
to the rear and to hold off the brakes, went down to the front end 
himself, and coupled up, started out; after he got started and had 
gone some 15 or 20 car lengths, the check clerk came to him and said 
there was a car that did not belong on there. It was the duty of 
the check clerk to check up cars, giving numbers and initiais, carry- 
ing them to the yard officer, the conductor, to see that no cars were 
there which did not belong there, and notify the man who was work- 
ing the cars. He asked witness to throw the car out, said it went. 
to Rocky Mount, that he threw it out, and came back to make the 
coupling. The rear and front ends of the train were uncoupled, about 
the middle. He described, by the use of a diagram, not in the rec- 
ord, where he was standing to make the coupling, the position and 
movement of the cars to be coupled, saying: 

"Just as the cars came together, I saw one of the slde plates under the 
drawhead was loose and dropped down a little, and that caused the bumper 
to turn a little to one side. It would not couple just like it was, and I did 
not hâve time to stop the engine to push it, and Mr. Tliorne (the yardmaster?) 
ordered me to hurry out, that the conductor was checking up, and to get it 
out as quick as I could, and I pushed my foot against it to keep it from in- 
juring the car any more." 

He is asked, "What usually happens when they come back together with- 
out coupling?" 

He answered, "Well, sometimes they would not couple, and then agaln they 
break, make a worse coupling" — that one was tllted to one side and would 
not couple in that shape. "I put my foot and shoved it into its place, so It 
would couple. My foot got caught between them. It crushed it ail to pièces." 
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The nut had gone off an inch or two at the top, down to the bot- 
tom. That plate had dropped down. The purpose of the plate was 
to hold the drawhead. Had no means furnished to put it in place, 
so it would couple, without going in between the cars. Was instructed 
by Mr. Thorne to be in a hurry and get the train out. "He was my 
superior." He says that he saw no other way to straighten the bumper 
out before the cars came together; was not in a position to stop the 
engine before the cars came together ; had hold of the grabirons when 
he pushed the bumper; the defect was in the plate which holds the 
drawhead up; the car was coming back; the knuckle was open. He 
further said: H the coupler had been in the ordinary position, as it 
was intended to work, they would match. This would not match be- 
cause one was pushed too far to one side. It ought to work in the 
center. Saw the trouble when car was about 2% feet from the other 
car. He says that he occasionally put his foot between cars to make 
coupling ; had no rule book ; never read any rule about coupling ; put 
his foot in "to hurry the trains out." Mr. Thorne said there was 
a f reight below ; was trying to obey orders ; one was a Janney coupler, 
the other, Town. The Janney does not couple automatically ; bumper 
would not match; could see this. There was other testimony, both 
corroborative and contradictory. At the conclusion of the évidence, 
upon defendant's motion, the court directed a verdict for défendant. 
In granting the motion, the learned judge said: 

"The plalntiff is entitled to the beneflt of the act of 1908 under this com- 
plaliit, and, as such, he is eiilitled to the beneflt of the act of 1S93, which is 
very strictly enforced ; they are acts passed for the purpose of lessenlng the 
chances of injuries to employés, and they are, and very properly, very strictly 
enforced against the employers. I think that, when the employés understand 
that they hâve the beneflt of this act, they are not themselves to recklessly 
ignore them and expose themselves to danger, which those acts were Intended 
to free them from, etc." 

Défendant sued out a cross-writ of error for the refusai of the 
court to instruct the jury that plaintiffs alleged cause of action was 
barred by the statute of limitations. The two writs were argued to- 
gether. 

[1] It will be convenient to aisyose of the defendant's assignment 
of error first, as it is based upon a plea in bar and, if sustained, ren- 
ders it unnecessary to consider plaintiff's writ of error. The learned 
judge, after taking into considération defendant's motion, announced 
his conclusion, with his reasons therefor set out in the transcript. He 
was of the opinion that the amendment did not introduce a new cause 
of action; that the facts upon which plaintiff's cause of action were 
based were set out in the original complaint, the amendment simply 
alleging the Interstate character of defendant's business and of the 
train upon which he was employed when he sustained the injury. 
We do not deem it necessary to say more than that we concur in 
the reasoning and conclusion reached by the learned judge below. 
The original complaint stated a cause of action. The District Court 
had jurisdiction by reason of the diversity of citizenship. To this 
cause of action, as stated in the complaint, défendant was entitled 
to interpose certain affirmative défenses. When, by the amendment. 
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the fact was developed that défendant was engaged in interstate com- 
merce, and that the injury was sustained by plaintiff while employed 
on an interstate train of cars, défendant, by virtue of the fédéral 
statute, was deprived of thèse défenses. As said by Judge Smith: 

"The statute does not deal with the cause of action, so far as négligence is 
concerned, at ail, but with the défenses that may be allowed and the measure 
of the recovery." 

The exception to the refusai to grant defendant's motion for an 
instruction that plaintiff's cause of action was barred by the statute 
of limitations cannot be sustained. 

[2] Passing to a considération of the plaintiff's assignment of er- 
ror, a more serious question is presenled. As the case is presented 
upon the record, it may be assumed that the bumper on one of the 
cars, to which plaintiff was directed to make a coupling, or rather 
to which it was necessary that a coupling should be made for the 
purpose of executing the order given him by the yardmaster, was in 
a def active condition; that it would not couple automatically ; that, 
in order to make the coupling, it was necessary either that he should 
go between the cars or resort to some other means of making it. This 
condition of the car was violative of the provisions of the Safety 
Appliance Act (27 Stat. L. 531 ; 6 Fed. Stat. Anno. 752), which im- 
posed the positive duty upon défendant to provide at ail times, when 
used, in interstate commerce, its cars with automatic couplers— or 
couplers which would couple cars automatically, by impact. That this 
is a positive statutory corporate duty is well settled by abundant au- 
thority. This was recognized by the learned judge below. C, B. & 
Q. Ry. Co. V. United States, 220 U. S. 559, 31 Sup. Ct. 612, 55 L. 
Ed. 582, where the decided cases are reviewed. By the provisions 
of the Émployers' Liability Act (35 Stat. L. 66; Fed. Stat. Anno. 
[Supplément 1909] 584) § 3, contributory négligence, as a bar to an 
action by the employé, is abolished ; it is relevant only on the ques- 
tion of damages. The section contains the proviso: 

"That no such employé who may be injured or killed shall be held to hâve 
been guilty of contributory négligence in any case where the violation by such 
common carrier of any statute enacted for the safety of employés contributed 
to the injury or death of such employé." 

A similar provision is found in section 4, relating to the défense of 
assumption of risk. It being shown that the coupler v/as defective, 
that is, did not conform to the statutory standard of efficiency and 
that, in endeavoring to make a coupling, the employé is injured, the 
sole question, left open, is whether such defective condition contrib- 
uted to the injury; that is, whether the négligent conduct of the em- 
ployé was the sole cause of the injury, or the violation of duty by 
the carrier was "in whole or in part" or a contributive cause thereoiÉ. 
It follows that, before the court may, in such cases, give a peremp- 
tory instruction for the défendant, or take the case from the jury, 
the évidence, taken in the light most favorable to the plaintiff, must 
exclude the conclusion that the violation of the Safety Appliance 
Act contributed to the injury. If the defective condition of the 
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coupler, and the act of the employé, although négligent, co-operated 
ta bring about the resuit, the latter is entitled to recover. The com- 
mon-law principle controlling the right to recover, that is, that in the 
négligent act of the défendant must be found the proximate cause, 
or causa causans of the injury, is abrogated quoad cases coming with- 
in the statute, and liability is made to dépend upon the question wheth- 
er such négligent act contributed "in whole or in part" to the injury. 
This interprétation of the statute is adopted by the Circuit Court of 
Appeals for the Seventh Circuit in Grand Trunk West. Ry. Co. v. 
Lindsay, 201 Fed. 836, on page 844, 120 C. C. A. 166, on page 174. 
On the rehearing it is said : 

"Tf under the Employers' Liability Act, plalntlff's négligence, contributing 
with defendant's négligence to the production of the injury, does not defeat 
the cause of action, but only lessens the damages, and If the cause of action 
is established by showing that the Injury resulted in 'whole or In part' from 
defendant's négligence, the statute would be nullified by calling plaintliï's act 
the proslmate cause, and then defeating him. when he could not be defeated 
by calling hls act contrihutory négligence. For his act was the same act, by 
whatever name It be called. It Is only when plalntiff's act Is the sole cause — 
when defendant's act is no part of the causation — the défendant is free from 
liability under this act." 

In the opinion on the original hearing, Judge Sanborn says : 

"Plalntlff did not assume the risk caused by the détective coupler. Merely 
golng between the cars, therefore, was not négligence, if he used ordinary 
care in doing se. * * * It was négligence pcr se, for défendant to use the 
car having the defective coupler, even though the shovlng of the cars together 
was accidentai. * • * On the other hand, it was not négligent for plaln- 
tlff to attempt to «se the détective coupler, because the statute expressly pro- 
vides that he should not assume the risk by continulng to work after he knew 
the appliance was defective." 

The facts in this record are, in several essential respects, so far as 
the légal duties and habilites are concerned, similar to those in Chi- 
cago, etc., Ry. Co. v. Brown, 185 Fed. 80, 107 C. C. A. 300, affirmed 
229 U. S. 317, 33 Sup. Ct. 840, 57 L. Ed. 1204. There, it was the 
duty of the employé to uncouple cars ; by reason of a defect in some 
part of the coupler, plaintiff was unable to do so in the usual way. 
He reached for the coupling pin on an adjacent coupler, his foot 
slipped, and it was shoved into an unlocked guard rail and injured. 
The District Judge instructed the jury that, in the conditions de- 
scribed, plaintiff was not chargeable with contributory négligence, that 
is, failure to exercise ordinary care for his own safety, by the mère 
fact of going in between the cars to effect the uncoupling; he is re- 
quired, before he can recover, to exercise ordinary care after he goes 
between the cars and while he is there endeavoring to effect an un- 
coupling, that is, the séparation of the cars. In Gilbert v. B., C. R. 
& N. R. Railroad, 128 Fed. 529, 63 C. C. A. 27, after defining the 
statutory duty imposed upon railroad companies to provide their cars 
with automatic couplers, the judge, writing the opinion, says: 

"The dévolution of this duty upon the carriers necessarily Imposed upon 
their servants the corrélative duty of using the equlpment thus furnlshed to 
them, and of refraining from going between the ends of the cars to couple or 
uncouple them unless compelled to do so by necessity." 
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In Brown's Case, supra, Grosscup, Judge, referring to this language, 
says : 

"Upon the last sentence of this excerpt, the plaintiflf in eri'cr particularly 
relies. In our Judgment, 'the necessity' existed in the case under considéra- 
tion ; for in lar.ire yards, where safety appliances refusf» to work, to let the 
cars go uncoupled, under the circumstances dlsclosed hère, might resuit in 
blocking the opération of the whole road. * * * If there be contributory 
négligence at ail, it dépends, not npon his assuming the risk under the circum- 
stances disclosed, but upon the degree of care with which he acts while in the 
performance of the work under the assumed risk." 

It would seem that it was the purpose of Congress, as indicated in 
the language used in this statute, to provide that, if the carrier fails 
to provide its cars with couplers which conform to the prescribed 
standard, it is guilty of négligence per se; that if one of its employés, 
in the discharge of his duty, is injured, in attempting to make a 
coupling with such defective coupler, when the necessity for doing 
so exists, he may recover unless it aopears that he was négligent in 
the manner of doing so, and that such négligence was the sole cause 
of the in jury; or, to state the proposition from another viewpoint, in 
such case the carrier is liable if the defective coupler contributed to 
the injury. That is the sole question to be decided in such cases. 

[3] The learned judge below was of the opinion that, upon plain- 
tiflf's évidence, or rather upon the whole évidence, taken most favor- 
ably for plaintiflf, his act, in trying to make the coupling with. his foot, 
was the sole cause of his injury. The exception présents this single 
question. Plaintiff was acting within the scope and sphère of his 
duty; he was obeying the arder of his superior; he saw the moving 
car being backed towards the standing car to which it was necessary 
to be coupled, to take the train out of the yard ; he was told to hurry 
it out. In this condition he saw that, by reason of the defective con- 
dition of the bumper, the coupling would not be made automatically ; 
that either there would be failure to couple, or an injury done to 
the coupler. He did not hâve time, after seeing this condition, to 
signal the engine to stop, and undertook to make the coupling by put- 
ting his foot against the bumper, pressing it into a position which 
would resuit in making the coupling. Assuming that this was négli- 
gent, yet the question remains open whether this négligent act was 
the sole cause of the injury, or whether the defective condition of 
the bumper on the coupler contributed to the injury. If the jury 
should find that the fact of using his foot, under the conditions de- 
scribed, was not négligent, and that, in the manner in which he used 
it — that is, applied his foot — he was not wanting in ordinary care, he 
would be entitled to recover. 

We are of the opinion that, upon the whole évidence, thèse ques- 
tions were for the jury. While there is very much in the évidence 
to sustain the conclusion reached by the judge, we think that it was 
not so clear as to be resolved into a question of law. It was a ques- 
tion for the jury. There was much testimony which, if true, contra- 
dicted plaintiff, in respect to the condition of the coupler and other- 
wise. The learned judge did not pass upon the weight of the 
évidence. Upon the record) as presented to this court, we are of 
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the Opinion that plaintiff was entitled to hâve his case submîtted to 
the jury. For the reasons herein given, the plaintiiï's exception is 
sustained. 

The judgment is reversed, and a new trial directed, 

Reversed. 



DAVIS et al. v. HANOVER SAVINGS FUND SOCIETY et al. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1913.) 

No. 1162. 

L COEPOEATIONS (§ 474*) — ElGHTS OF BONDHOLDERS. 

Banlîrupt corporation issued negotiable bonds secured by mortgage on 
Its property, and delivered the same to its treasurer, who aiso owned the 
most of its stoclv, to be used by liim as he deemed best to reimburse him- 
self for advances made by Mm to the company. The greater part of the 
inoney advaneed was furnished by claimant banks, and the treasurer gave 
his Personal notes therefor, secured by a pledge of bonds as collatéral. 
That bankrupt was indebted for the advances in a sum exceeding the 
amount of the bonds, and that the treasurer was then its only créditer, 
was clearly established. Held, that claimants were bona fide holders of 
the bonds for value, and were not afifected by any equities which may hâve 
existed in favor of bankrupt against the treasurer growing out of other 
matters. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1854; Dec. 
Dig. § 474.*] 

2. Bankkuptcy (§ 184*) — Liens — Effect of State Eecoeding Statute. 

Code W. Va. 1906, § 3103 (chapter 74, § 5), which provides that a mort- 
gage or deed of trust "shall be^ void as to creditors * * * until and 
except from the time that it is duly admitted to record," as construed by 
the highest court of the state, does not niake an unrecorded mortgage 
void as to gênerai creditors but only as to such as hâve secured liens, and 
a trust deed executed by a bankrupt corporation, if otherwise valid, is 
not rendered invàlid as against the trustée by the faet that it was not 
recorded until within four months prier to the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 27S-277 ; Dec. 
Dig. § 184.*] 

3. Bankruptcy (§ 177*) — Pkefekences — Moetgage Kecoeded witiiin Foub- 

MOJfJTH Peeiod. 

A transfer made by a bankrupt is to be judged, in determinlng the ques- 
tion whether or not it constitutes a préférence undcr Bankr. Act Juîv 1, 
1898, e. 541, § 60a, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3415), as amonded 
by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, 
p. 1506), as of the time when it was made and not of the time of its regls- 
tratlon. « 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-263 ; Dec. 
Dig. § 177.*] 

4. Coepoeations (§ 477*) — Moktgages — Eitect ôf Delat in Recoeding — 

Feaud. 

The mère fallure to record a mortgage is not a fraud upon creditors as 
matter of law, and that the trustée In a corporation mortgage securing 
bonds' neglected to see that it was pronit)tly recorded cannot estop bona 
flde holders of the bonds from assertiug the lien after it is records 1. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1857-1863, 
1865-1869; Dec. Dig. § 477.*] 

•For other cases see same topic & § numbbb ia Dec. & Am. Digs. 1907 to date, & Rsp'r Indexes. 
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5. CoKPOEATiONS (§ 473*) — Bonds — Liens — Unrecobded Moetgage — Déclara- 
tions OF Bankrupt. 

The déclaration of an officer of a bankrupt corporation that its property 
was unincumbered, when in fact It had an outstanding Issue of bonds se- 
cured by an unrecorded mortgage, cannot affeet the rights of the bondhold- 
ers. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1842-1853, 
1855; Dec. Dig. § 473.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg, in Bankruptcy; Alston 
G. Dayton, Judge. 

In the matter of Charles Town Light & Power Company, bankrupt. 
From an order allowing the claims of the Hanover Savings Fond So- 
ciety, the Peoplc's Bank of Hanover, and John R. Bittinger, bondhold- 
ers, against the proceeds of the mortgaged property, Amelia Davis, 
trustée, and others, appeal. Affirmed. 

Geo. M. Beltzhoover, Jr., of Shepherdstown, W. Va., and A. Moore, 
Jr., of Berry ville. Va., for appellants. 

Forrest W. Brown, of Charlestown, W. Va., and Charles Markell, 
of Baltimore, Md., for appellees. 

Before PRITCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Judges. 

CONNOR, District Judge. [1] The procédure in this case con- 
forms with that approved in Coder v. Arts, 213 U. S. 223, 29 Sup. 
Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. Appellees, Hanover Sav- 
ing Fund Society, People's Bank of Hanover, and John R. Bittinger, 
at the first meeting of the creditors of the Charles Town Light & 
Power Company, in bankruptcy, filed proof of their claims, consisting 
of 18 coupon bonds, executed by the bankrupt Company, with coupons 
attached, bearing date November 18, 1904. They alleged that the pay- 
ment of said bonds was secured by a mortgage or deed in trust to 
Paul Winebrenner, constituting a first lien on the property of the bank- 
rupt, and asked that an order be made directing the payment of said 
bonds from the proceeds of the sale thereof . To this claim the trustée, 
and certain creditors, filed objections ; for that: 

"(1) Tlie banks bave no provable claim against the bankrupt because: (a) 
The bankrupt was net, on November 18, 1804, indebted to Ehrehart, from 
whom they received the bonds, (b) Ehrehart had no authority to pledge the 
bonds as collatéral for his Personal indebtedness. 

"(2) If the banks hâve provable claims, they are-not entitled to priority over 
the unsecured creditors because: (a) The mortgage, securing the bonds, con- 
stitutes a voidable préférence; and (b) the mortgage was fraudulently with- 
held from record, and is therefore void as security. 

"(3) That by their négligence and lâches the banks hâve estopped themselves 
from asserting their claims, or, if allowed to assert them, they should be.post- 
poned in payment of the debts, to ail other creditors." In re Charles Tovi'n L. 
& P. Co. (D. 0.) 199 Fed. 846. 

The référée heard the évidence and argument of counsel for the re- 
spective parties, overruled the objections, and upon pétition for re- 
view certified the record, together with his conclusions, to the judge of 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
210 F.— 49 
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the district. He accompanied his certificate with an opinion setting 
forth his conclusions both of law and f act. The judge sustained his con- 
clusions in both respects and the trustée appealed to this court. We 
concur in the opinion of Judge Dayton that : 

"By the very complète and able opinion filed by the référée, It Is clearly 
shown that the évidence, upon which he bases his finding, was very carefully 
considered by him." 

We also concur with the judge, in affirming the finding of the référ- 
ée, that the bankrupt was indebted to Ehrehart on November 18, 1904, 
for sums of money which he had advanced to it. The bankrupt cor- 
poration was organized during the year 1901 — the capital stock was 
subscribed by Charles E. Ehrehart, who transferred a small number 
of shares to his associâtes. In payment for the stock, he conveyed to 
the Company the plant, etc., for which it issued to him stock for $19,000 
and the obligation of the company for $16,000. The property may 
hâve been taken at an excessive valuation — probably it was — that con- 
tention is irrelevant to any question raised, or which could be raised, 
upon this record. The company was chartered and organized pursuant 
to the statutes of West Virginia. If the corporation has any cause of 
action against Ehrehart for unpaid stock, it must be prosecuted in an 
action appropriate for that purpose; the question cannot be litigated 
hère. After the company was incorporated and became a "going con- 
cern," Ehrehart, as its largest stockholder and substantial owner, made 
advancements to it, largely through the claimant banks. On November 
18, 1904, a large amount was due Ehrehart from the company, the 
larger part of which he owed the banks, on account of thèse advance- 
ments. The findings of fact, in both respects, is supported by the évi- 
dence, in respect to which there does not appear to be any contradic- 
tion. On November 18, 1904, the board of directors of the company 
adopted a resolution authorizing and directing the issue of 18 cou- 
pon bonds of $1,000 each, running 20 years and, for the purpose of 
securing the payment of the interest semiannually, and the principal 
of said bonds when matured, the président and secretary were author- 
ized to exécute a mortgage, or deed in trust, to Paul Winebrenner, trus- 
tée, conveying ail of the property then owned, or which should there- 
after be acquired, by said company. At a meeting of the stockholders, 
held on the said 18th day of JSfovember, 1904, at which the holders of 
ail of the capital stock of said company were présent, either in person 
or by proxy, the resolution of the board of directors was submitted, to 
gether with the form of the mortgage, and the same was "ratified, con- 
firmed, and approved." The foregoing appears on the records of the 
company. 

The référée found, as a fact, and his finding was approved by the 
judge, from oral évidence that, at the same meeting a resolution was 
adopted, authorizing Ehrehart, who was treasurer of the company, to 
negotiate, or use, the bonds as he deemed best to reimburse himself for 
the money he had expended for the company. At this time the amount 
due Ehrehart from the company was about $20,000. While, as said 
by the référée, the records of the company were loosely kept, he finds 
the foregoing facts from the évidence before him. The bonds and 



DAVIS V. HANOVEE SAVINGS FUND SOCIETT 771 

mortgage were executed, in proper form, by the président and secre- 
tary. The mortgage was duly probated and delivered to the trustée, 
who duly certified the bonds. He handed the mortgage to Ehrehart, 
with the direction that he cause it to be recorded in the proper office 
in the county wherein the property was situate. The trustée resided 
in the borough of Hanover, York county, Pa. Ehrehart neglected to 
hâve the mortgage recorded until November 6, 1909. Neither the 
trustée nor the banks had knowledge or information of his failure to 
hâve the mortgage recorded until a few days prior to the date of its 
registration, when they directed that it be recorded at once. On No- 
vember 18, 1904, Ehrehart— 

"was the practical owner of the plant, and Its only créditer. He and hls as- 
sociate stockholders, in the course of the opération of the plant, at varions 
tiines prier to November 18, 1904, had borrowed sums of money upon their in- 
dividual crédit froui the Hanover Saving Fund and the People's Bank of Han- 
over, aggregating $12,816.79, Vi'hich had been furnished to.'and expended by, 
the bankrupt, in such opérations and improvements. Between November 18, 
1904, and March SO, 1905, additional loans were ruade by thèse tvvo banks to 
Ehrehart and by him used for the same purposes, of some $3,363.69 — niaking a 
sum total of $16,450.48 so loaned by them." 

Ehrehart took up the individual obligations of himself and asso- 
ciâtes, and gave to the banks his individual note and, as collatéral se- 
curity therefor, deposited with said banks 16 of said bonds, according 
to the amounts due each bank. The remaining two bonds were sold 
to J. R. Bittinger. Subséquent to thèse transactions, and prior to the 
registration of the mortgage, the company became indebted to other 
creditors, ail of whom hâve proven their debts. The company was 
adjudged an involuntary bankrupt on March 13, 1911, upon pétition 
filed March 3, 1910. 183 Fed. 160; 184 Fed. 986, 106 C. C. A. 488. 

The foregoing is relevant to the questions of law presented upon the 
appeal. The validity of the bonds, as outstanding obligations against 
the estate of the bankrupt, and the indebtedness for which they were 
deposited as collatéral security, being established, it would seem to fol- 
low, without serious controversy, that the banks are holders for value. 
It appears that Ehrehart has, since the transactions between the banks 
and himself, been adjudged bankrupt. The infirmity in the bonds, sug- 
gested by the trustée and objecting creditors, is that, by reason of mat- 
ters connected with the organization of the bankrupt, the corporation 
had claims or causes of action against Ehrehart. There is no sugges- 
tion that the banks had any notice of thèse matters, and, if they had, 
we do not perceive how they could be considered or disposed of in 
this proceeding. The bonds were duly executed and, as found by the 
court, placed in the hands of the treasurer for the spécifie purpose to 
which they were applied. It is inconceivable that either Ehrehart or 
the other stockholders intended, by anything done in connection with 
the issue or disposition of the iDonds, to defraud the corporation, for 
the conclusive reason that the property, for ail practical purposes, be- 
longed to Ehrehart, and he was its only creditor. The bonds were ne- 
gotiable, and upon the facts found the banks took them for value. 
Railroad v. Natl. Bank, 102 U. S. 14, 26 L. Ed. 61. 

We are thus brought to the question regarding the validity of the 
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lien claimed by the banks. The answer to this question îs dépendent 
upon the validity of the mortgage to Winebrenner, trustée. The debts, 
of the objecting creditors, were contracted subsquent to the exécution 
of the bonds and mortgage and to the transfer to the banks, but prior 
to the registration of the mortgage, November 6. 1909. 

[2] EUminating, at this point, the suggestion that the failure to 
record the mortgage was a fraud on creditors whose debts were con- 
tracted subséquent to its exécution, or that such failure works an es- 
toppel on the banks to assert the lien, the question is presented wheth- 
er, at the date upon which the company was adjudged bankrupt, or the 
pétition was filed, the mortgage was a valid lien under the statutes of 
the State of West Virginia. Section 67a of the Bankrupt Act provides 
that: 

"Clalms wUcli for want of record or for other reasons would not hâve been 
valid liens as against the clalms of tlie creditors of the bankrupt shall not be 
liens against bis estate." 

The validity of the mortgage, therefore, must be ascertained by an 
examination of the statute and décisions of the Suprême Court of 
West Virginia. Holt v. Crucible Steel Company, 224 U. S. 262, 32 
Sup. Ct. 414, 56 L. Ed. 756. The West Virginia statute (section 3103), 
provides that a deed of trust — 

"shall be void as to creditors ♦ • • until and except from the tlme tliat 
it is duly admltted to record." 

As said by Mr. Justice Van Devanter in Holt v. Crucible Steel Co., 
supra: "The effect to be given to the unrecorded chattel mortgage 
must be determined by the recording law of the state; and it is also 
apparent that the question arising under that law, turns upon who 
are included in the term 'creditors' in the state statute." In Gilbert v. 
Peppers, 65 W. Va. 355, page 364, 64 S. E. 361, page 365 (36 L. R. 
A. [N. S.] 1181), referring to the registration act of the state, it is 
said that the statute does not contemplate gênerai creditors. 

"As to them It is valid, whether recorded or not. A mère Personal delil 
bears no relation to the property of the debtor, since it does not constitute a 
lien thereon. Before a créditer can clalm any légal right in respect to the 
property of his debtor, or any interest tlierein, In law or equlty, he must, by 
some meaus, acquire a lien thereon, as by an attaohment. or réduction of bis 
debt to judgment." 

The mortgage was duly admitted to record on November 6, 1909 — 
this completed the title of the trustée, as to ail persons except purchas- 
ers and creditors — that is, creditors who had theretofore acquired a 
lien on the property. Less than four months elapsed from the filing 
of the pétition and the registration of the mortgage. For the purpose 
of adjudication, the registration of the mortgage within four months 
before the filing of the pétition was an act of bankruptcy — that is, a 
préférence as of that date. Section 60b. The title of the trustée vests 
as of the date of the adjudication (section 70), with the right, how- 
ever, to institute any suit for the purpose of avoiding any transfer by 
the bankrupt which any créditer of such bankrupt might hâve avoid- 
ed. He takes title, however, subject to ail valid liens, claims, and 
equities, or, as is frequently said, "stands in the shoes of the bank- 
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rupt." At the date of the filing of the pétition and of the adjudication 
of the Company, Winebrenner, trustée, held a mortgage, or deed in 
trust, duly recorded, and valid as against the creditors of the bankrupt, 
and therefore as against the trustée in bankruptcy. In Holt v. Cruci- 
ble Steel Co., supra, the claimant asserted a lien against the property, 
by virtue of an unrecorded mortgage. The creditors had not secured 
liens. The court held, affirming the judgment of the Circuit Court of 
Appeals, which followed the décision of the Suprême Court of Ken- 
tucky, the state in which the property was situate, that the unrecorded 
mortgage constituted a valid lien as against creditors who had not ac- 
quired a lien. The opinion of Judge Severens, 174 Fed. 127, 98 C. 
C. A. 101, makes the matter very clear. In re Doran, 154 Fed. 467, 83 
C. C. A. 265, the mortgage was filed for registration prior to the fil- 
ing of the pétition in bankruptcy, although "held from record for sev- 
eral months, during which time a large part of the indebtedness [of 
the bankrupt] was incurred." It was held to be a valid lien. In re 
Rutland-Perry Co. (D. C.) 205 Fed. 200. Appellants rely upon Moore 
V. Tearney, 62 W. Va. 72, 57 S. E. 263. An examination of the opin- 
ion in that case discovers that the conveyance by the debtor was at- 
tacked for fraud, that is, that it was made with intent to defraud cred- 
itors. There was évidence tending to show that it was withheld from 
registration by concert between the parties — to the deed. In such cas- 
es, withholding the deed from registration is always regarded as a 
circumstance tending to show that it was executed with a f raudulent in- 
tent. The court is, however, caref ul to say that : 

"It has ahvays been held In this state that the creditors mentioned In sald 
section 3103 only Included such creditors as had a lien or hold upon the land 
so conveyed and not gênerai creditors." 

[3] The case is cited in Gilbert v. Peppçrs, supra, and, in no sensé, 
conflicts therewith. Unless, therefore, for some other reason, the 
banks are precluded or estopped from asserting the lien of the mort- 
gage, the ruling of the court below is manif estly correct. It is claimed, 
however, that the exécution of the mortgage was a voidable préférence. 
It was not a préférence at the time of its exécution, because the bank- 
rupt owed no debts other than those to Ehrehart, and it was to pro- 
vide for their payment that the bonds were issued. In Debus v. Yates 
(D. C.) 193 Fed. 429, Judge Cochran, in a very elaborate and well- 
considered opinion, held that, since Amendment of 1903, § 60a : 

"The transfer was to be judged, in determlning the question whether or not 
it constituted a voidable préférence, as of the time when it was made and 
not at the time of its registration, and that, unlesà when it was made the 
debtor was Insolvent and actually intended a préférence, and the créditer then 
had reasonable cause to belleve it was so intended, it is not voidable." 

Adopting this décision as a correct construction of the section 60a, 
as amended by the act of February 5, 1903, there is no basis for the 
suggestion that the mortgage was a voidable préférence. The amend- 
ment of 1910 makes a l'adical change in the law in this respect. The 
mortgage in controversy hère, hovi^ever, was recorded on November 
6, 1909, and does not corne within the provisions of that amendment. 
There is a saving clause in the act of 1910, preventing its application 
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to cases pending when it went into eiïect, June 25, 1910. Collier on 
Bankruptcy (9th Ed.) 1359. The pétition was filed hère Ma.rch 3, 
1910. The reasoning and citation of authorities in Debus v. Yates, 
supra, impresses us as they did the learned judge below. While not 
strictly analogous, it is in line with the décisions in Re Sturtevant, 188 
Fed. 196, 110 C. C. A. 68, and Re Klein, 197 Fed. 241, 116 C. C. A. 
603, in which it is cited with approval. We do not think, tested by ei- 
ther standard, the exécution of the mortgage was a voidable préférence. 
[4] It is insisted, however, that if for neither of thèse reasons the 
claim should be rejected as a lien, it should be declared invalid because 
either made or withheld f rom registration with intent to def raud cred- 
itors, in violation of the statute of West Virginia. This contention 
may be made by the trustée, under the provisions of section 70e of the 
Bankrupt Act, and for that purpose he is given the rights of a lien cred- 
itor. We concur with the référée that this — 

"proceeding Is not an attack on the deed, but as to its relevaney and sufflcleney 
as proof to sustain the status of the claimant's debt as a priorlty." 

[6] For manifest reasons the questions which would be raised, and 
of necessity be decided, in such an action should not be tried in this 
proceeding. The question of the intent with which the deed was made, 
or withheld from record, would be a proper issue for trial by a jury. 
Merely failing to record a mortgage is not a f raud upon creditors, as 
matter of law. Beau v. Orr, 182 Fed. 599, 105 C. C. A. 137. The évi- 
dence fails to show any agreement between the trustée, the banks, and 
the bankrupt, or Ehrehart, to withhold it from registration. The fail- 
ure on the part of the trustée to record the mortgage cannot operate to 
estop the banks, holding the bonds, from asserting the lien after it is 
recorded, nor does the déclaration of an officer of the bankrupt that 
there is no incumbrance on the property, affect the rights of the hold- 
ers of the bonds. There is no suggestion that the banks had any no- 
tice, or knowledge, of such déclaration. As is well said by the learned 
judge below: 

"It would be a very dangerous doctrine to establlsh that an Individual or 
corporation, by Its représentative could, after creatlng a debt of this kind, 
estop its recovery by denying its existence." 

We hâve given to the record, and the very full briefs of counsel, a 
careful considération. Although, by reason of the failure or neglect of 
Ehrehart to record the mortgage before other debts were contracted, 
a hardship is wrought, it is one of the incidents of business and com- 
mercial life, which cannot be dealt with in this proceeding. The ob- 
jections and the évidence relied upon to sustain them hâve been care- 
fully considered by the référée and the learned judge below; we concur 
in their conclusions. 

Afïîrmed. 
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AIiDERSON et al. V. GENERAL ELECTRIC CO. 

(Circuit Court oi Appeals, Fourth Circuit December 2, 1913.) 

No. 1182. 

1. Sales (§ 273*) — Constbuction of Contbact — Implied Wakbanty or Fit- 

NES8 FOR PURPOSE InTENDED. 

Where plalntiff contracted to manufacture and Install In a building for 
défendants an electric power and llgliting plant, tbe macbinery and parts 
of vvhich were partlcularly specified and described, and tbe same vvas fur- 
nlsbed and installed in accordance vvith tbe spécifications, tbere was no 
luiplled warrant}' that tbe plant should be sultable for the particular 
building In wbicb It was placed. 

[Ed. Note.— For otber cases, see Sales, Cent. Dlg. §§ 772-776; Dec. Dlg. 
S 273.*] 

2. Sales (S 267*) — Implied Wabrantt — Effect of Express Warrantt. 

Where a written contract of sale conta 1ns an express warrunty, any 
furtber warranty by Implication In respect to tbe same subject-niatter Is 
excluded. 

[Ed. Note.— For otber cases, see Sales, Cent Dlg. §§ 700, 761; Dec. Dlg. 
§ 267.*] 

tf. Sales (§ 277*) — Waebanties — Construction or Contract. 

A warranty in a contract to furnisb and Install «lectrical macbinery In 
a building tbat "tbe turbine and generator connected therewith will run 
continuously at Its normal rated capacity wltbout undue beutiug, nndue 
noise or vibration," held to relate only to the opération of tbe macbinery 
Itself, and not to tbe effect of Its opération on tbe building. 

[Ed. Note.— Por otber cases, see Sales, Cent Dlg. §§ 780, 782, 795, 796; 
Dec. Dlg. § 277.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action at law by the General Electric Company against Charles M. 
Alderson and Samuel Stephenson. Judgment for plaintiff, and de- 
fendants bring error. Affirmed. 

T. S. Clark, of Charleston, W. Va. (J. Howard Hundley, of Charles- 
ton, W. Va., and Enslow, Fitzpatrick, Alderson & Baker, of Hunt- 
ington, W. Va., and Chilton, MacCorkle & Chilton, of Charleston, W. 
Va., on the brief), for plaintiffs in error. 

Robert S. Spilman, of Charleston, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. This is an action in assumpsit tried to a 
jury, and the writ of error is from a judgment entered on a verdict 
directed by the court in favor of the défendant in error, a New York 
corporation, hereinafter called the plaintifï. The material facts, about 
which there is no dispute, may be summarized as f ollows : 

The plaintiffs in error, hereinafter called défendants, are the own- 
ers of a large office building in the city of Charleston, W. Va., which 
they erected in the years 1910 and 1911. Their agent and representa- 

•For otber casas see sams toplc £ i nbmbeb In Dec. & Am. Digs. 1907 ta date, & Kep'r Indexa 
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tive in tliat enterprise was one W. H. St. Clair, whom they employed 
as superintendent of construction and who is described as a contract- 
ing engineer. The local manager of plaintiff at Charleston was Mr. 
C. K. West. In September, 1910, when the building in question was 
approaching the stage for installing a light and power plant, West re- 
ceived a letter from plaintiff's office in Cincinnati, stating that St. Clair 
had called upon them, after exaniining a plant in the Provident Bank 
Building in that city, and requested them to prépare a proposai on 
equipment; and it was suggested that some one take the matter up 
with him at Charleston. West accordingly sought an interview with 
St. Clair and they met on the 8th of October. St. Clair referred to 
his trip to Cincinnati and the plant he had there examined, described 
with spme particularity the machinery and apparatus which he desired 
to procure for défendants' building, and repeated the request that 
plaintiff submit figures for furnishing the same. West thereupon com- 
municated with the main office of plaintifï as to the time within which 
deliveries could be made, because St. Clair wanted the work hurried, 
and a proposai was soon after prepared which was submitted to St. 
Clair on the 24th of October. West testified at the trial that this pro- 
posai covered the exact machinery and equipment which St. Clair said 
he wanted, including the type, sizes, etc., of the more important arti- 
cles, and was in short an offer to furnish and install the complète line 
of apparatus and appliances which St. Clair desired to purchase. His 
testimony on this point is positive and undisputed. St. Clair was not 
called as a witness. 

On the 26th of October West met St. Clair and both défendants at 
the office of défendant Alderson. Some modification of the terms of 
payment was agreed to, and then Stephenson, for himself and Alder- 
son, signed a written acceptance of the proposai. The stipulated price 
was $13,472, of which one half was to be paid on final shipment and 
the other half 30 days after the installation was completed and the 
apparatus accepted. The first payment was in fact made according to 
agreement. 

The proposai which thus became a binding contract is a carefully 
drawn and elaborate document which covers about a dozen pages of 
the printed record. In form and substance it is an offer to furnish to 
défendants for their office building certain enumerated articles or 
iteins of electrical machinery, appliances, etc., for it begins with the 
statement that the plaintiff "proposes to furnish apparatus as herein 
described, subject to the following conditions and spécifications." The 
next few paragraphs are gênerai provisions of no apparent bearing 
upon the questions now presented, though it is observed that in one 
of them the défendants agrée "to pay extra for * * * any work 
performed or apparatus or material furnished in addition to that here- 
in specified." Then follow numerous spécifications classified by ap- 
propriate headings, under each of which are groiiped the items belong- 
ing to that particular class. Under the heading, "Spécifications for 
Steam Turbines and Alternating Current Generators," the machines 
and apparatus indicated are described, in technical terms for the most 
part, with such apparent exactness as to show unmistakably what the 
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plaintiff undertook to furnish. Then cornes the guaranty upon v,rhich 
défendants rely, and vvhich reads as follows : 

"The Company guarantees that the turbine and generator connected tlieve- 
wlth will run continuously at its normal rated capaclty without undue heat- 
Ing, undue noise or vibration." 

The remairiing portions of the proposai contain nothing which ap- 
pears to be material to the pending controversy. 

Upon the exécution of the contract the plaintiff proceeded to manu- 
facture and ship the varions articles specified and described in the pro- 
posai and to place the same properly connected in the building in ques- 
tion. The installation was completed some time in April, 1911, and 
accepted in writing on the 27th of that month. This acceptance, how- 
ever, expressly stated that it should not be construed as a waiver of 
plaintiff's guaranties. 

By the terms of the contract the balance of the purchase price be- 
came due on the 27th of May, but was not paid at maturity. It ap- 
pears that défendants were delayed in securing a loan for which they 
were negotiating and gave this as an excuse for not meeting their ob- 
ligation. In the months following repeated efforts to secure payment 
were made by the plaintiff. The défendants were personally solicited 
from time to time and several letters were written to them by plain- 
tiff's counsel at the home office in Schenectady, N. Y., the last of 
which, undej date of November 8, 1911, informed them that the claim 
would be referred "to our local attorneys at Charleston." Up to about 
this time apparently no complaint had been made to plaintiff that its 
contract had not been performed in f ull accordance with its terms, or 
that the apparatus furnished was not working to the satisfaction of 
défendants. As may hère be stated, the plaintiff contends that the 
facts just referred to constitute a waiver of any breach of its contract 
which may be claimed by défendants, whether in respect of the guar- 
anty in question or otherwise. 

Just when the unpaid account of plaintiff was placed in the hands 
of its Charleston attorneys is not shown, but the record discloses that 
this suit was commenced in the early part of May, 1912. The défend- 
ants pleaded the gênerai issue and also filed a notice of recoupment. 

■On the trial of the action the défendants offered to prove in sub- 
stance, by the défendant Stephenson, that, when the contract with 
plaintiff was executed, its agent, West, represented that the machinery 
named in the proposai would make a complète power plant, and when 
installed in the building would be a suitableand proper plant for an 
office building, and would be of the proper character to place in their 
building and suitable for furnishing light and power therein, and that 
the contract was entered into because of and in reliance upon such 
représentations. 

The défendants also offered to prove by the same witness that the 
undue noise and vibration caused by the running of said machinery 
(that is, the turbines and generators connected therewith), at their nor- 
mal rated capacity, are such as to render the building Undesirable for 
o&ces, and that défendants will be compelled to take out this ma- 
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chinery and put in other power, as the apparatus in question îs wholly 
unfit for the purpose of f urnishing light and power for said building. 

Upon plaintifï's objection' both offers were refused and the évidence 
excluded. 

Stephenson had already testified that they declined to pay the ac- 
count in suit when sufficient funds were obtained therefor, which ap- 
pears to hâve been along in December, because their tenants were com- 
plaining, and had been for some time, of the noise produced by this 
machinery and the vibration of the building caused by its opération. 
The effects described by him, as he himself observed them, and as they 
must be assumed for the purposes of this case, were such as to be 
seriously objectionable to occupants of the building and materially 
diminish its rentable value. Aside from this, there is no claim that the 
apparatus furnished did not conform in ail respects to the spécifica- 
tions in the contract or was otherwise faulty or inadéquate. It was 
simply noisy when running and affected the building to the extent of a 
noticeable tremor. Indeed, counsel for défendants frankly concède^ 
in his brief that they "did not and do not contend that the machinery 
is not as good machinery of the kind as is manufactured, or that it will 
not perform its work as efficiently as any other machinery, or that it 
is not first-class in any other respect, except that the noise and vibra- 
tion caused by its opération make it unsuitable and undesirable for use 
in an office building." 

The ruling of the trial court upon the ofïer of proofs above stated 
was based upon a construction of the contract in question, including 
the guaranty, which made the offered évidence inapplicable to the is- 
sues presented. It was held, however, that, if the défendants could 
show "that this machinery produced more heating, noise, or vibration 
than other properly constructed and properly installed machinery of 
the same type," such évidence might be introduced. This was made 
even more explicit by the further statement of the court that any évi- 
dence would be admitted which "will show or tend to show that the 
machinery installed under this contract produced undue heating, noise, 
or vibration as measured by the amount of beat, noise, and vibration 
developed by properly constructed and properly installed machinery 
of the same class." Upon failure of the défendants to produce évi- 
dence of that character, and virtual disavowal of their ability to do so, 
the court held in eiïect that no défense to the cause of action had been 
established, and a verdict for the plaintiff was accordingly directed. 

The formai assignments of error are reduced by défendants' coun- 
sel to three propositions ; 

(1) That the plaintitï by its contract undertook to furnish a com- 
plète electrical power plant suitable for generating and supplying elec- 
tric current for operating elevators, furnishing light, and other pur- 
poses in the office building of défendants, and that there was an im- 
plied warranty that such power plant should be suitable for the office 
building in question. 

(2) That the warranty contained in the contract, relating to "undue 
lieat, undue noise or vibration," was a warranty with référence to the 



ALDEESON V GENERAL ELECTRIC CO. 779 

uses of the power plant in the office building in which it was to be 
installed. 

(3) That the language of the warranty relating to "vibration" means 
"without any vibration," and accordingly if any vibration occurred 
there was a breach of the warranty. 

[1] The first of thèse contentions is discussed at length in the brief 
of défendants' counsel, and was fully and forcibly presented in oral 
argument. It would be unprofitable, in our judgment, to review the 
numerous cases to which we are referred, or to analyze decisiorts in 
which so many aspects of the subject hâve been considered. Upon 
the record in this case, we'are constrained to reject the contention for 
reasons that appear to us convincing. 

In the first place the contract in question, as we read it, is essen- 
tially a contract for the manufacture and sale of the articles therein 
specified and described, and it is well settled that such a contract car- 
ries no warranty by implication. This principle has been long estab- 
lished. It is laid down by text-writers of unquestioned repute and 
affirmed by repeated décisions of courts of last resort. For example, 
in Benjamin on Sales (volume 2, § 987 [3 Eng. Ed.]) it is stated as fol- 
lows: 

"Where a known, described, and defined article Is ordered of a manufao- 
turer, although it Is stated to be requlred by the purchaser for a partlcular 
purpose, still, If the known, deflned, and described thing be actually supplied, 
there Is no warranty that It shall answer the partlcular purpose Intended by 
the buyer." 

In Mechem on Sales (volume 2, §■ 1349) the principle is formulated 
in this language : 

"If,, therefore, a known, described, and defined article Is agreed upon, and 
that known, described, or defined article is furnished, there Is no Implied war- 
ranty of fitness, even though the seller is the manufacturer and the buyer 
dlsclosed to hlm the purpose for which the article was purchased." 

Among the leading cases on this question is Seitz v. Brewers' Re- 
frigerating Machine Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 L. Ed. 837, 
in which Mr. Chief Justice Fuller, speaking for the court, says : 

"Failing in respect of the alleged express warranty, plalntlfC In error con- 
tends, secondly, that there was an implied warranty, arislng from the nature 
of the transaction ; that the machine should be reasonably fit to accomplish 
certain results, to efCect which he insists the purchase was made. • • • 

"The rule Invoked is that where a manufacturer contracts to supply an 
article which he manufactures, to,be applied to a partlcular purpose, so that 
the buyer necessarlly trusts to the judgment of the manufacturer, the law im- 
plies a promise or undertaking on his part that the article so manufaetured 
and sold by Mm for a spécifie purpose, and to be used in a partlcular way, is 
reasonably fit and proper for the purpose for which he professes to make it, 
and for which it is known to be requlred ; but it is also the rule, as expressed 
in the te'xt-books and sustalned by authority, that where a known, described, 
and deflnite article is ordered of a manufacturer, although it is stated by the 
purchaser to be requlred for a partlcular purpose, still, if the known, de- 
scribed, and deftuite thlng be actually supplied, there is no warranty that it 
shall answer the partlcular purpose intended by the buyer. [Citing a number 
of cases.] 

"In the case at bar the machine purchased was speciflcally deslgnated in 
the contract, and the machine so deslgnated was delivered, put up, and put 
in opération in the brewery. The only Implication in regard to it was that It 
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would perform the work the described machine was made to do, and It Is not 
contended that there was any failure in such performance." 

In Davis Calyx Drill Co. v. Mallory, 137 Fed. 332, 69 C. C. A. 662, 
69 L. R. A. 973, it is held that whilst an implied warranty that an 
article will be fit for a particular purpose may be inferred in a contract 
to make or furnish it to accomplish that purpose, because the accom- 
plishment of the purpose is then the essence of the contract, yet "'no 
such warranty arises out of a contract to make or supply a spécifie, 
described, or definite article, although the manufacturer or dealer 
knows that the vendee buys it to accomplisha spécifie purpose, because 
the essence of this contract is the furnishing of the spécifie article, and 
not the accomplishment of the purpose." 

Without multiplying citations it will suffice to mention a récent dé- 
cision of the Suprême Court of West Virginia (Erie Iron Works v. 
Miller Supply Co., 68 W. Va. 519, 70 S. E. 125), in which it is said: 

"The prevailing rule is that, even though the seller is informed of the pur- 
pose for which a spécifie article, known, defined, and descrihed, is ordered and 
fumished, there is no implied warranty of fitness for the particular purpose." 

It is scarcely necessary to observe, for the rule has long been f amil- 
iar, that paroi évidence is not admissible to show a verbal warranty 
or représentations made by the vendor previous to the making of a 
written contract of sale. 

That the contract in question belongs in the class to which the above- 
quoted cases refer appears not only from its form and contents but 
also from the circumstances which preceded its exécution. As will be 
noticed, the guaranty of plaintifï is confined to the steam turbines and 
generators, and as to thèse the spécifications are so exact and com- 
plète that 'there could be no doubt or misunderstanding as td the 
"known, described, and defined" articles which plaintifï undertook 
to supply. Nor is any claim now made that the turbines and genera- 
tors actually installed do not, in type, quality, and capacity, precisely 
and fully comply with the spécifications. In short, the plaintifï has 
furnished exactly what it agreed to furnish. 

It may be accepted as a fact, as Stephenson ofïered to testify, that 
the défendants themselves were wholly unfamiliar with electric plants 
of this character, and therefore had no knowledge of the efïect of op- 
erating such machinery as they were buying in the office building in 
question. But they were chargeable, in our opinion, with the knowl- 
edge of their représentative, St. Clair, and he apparently assumed to be 
experienced and to know just what he wanted. West testified that St. 
Clair asked him to submit figures on certain machinery and appara- 
tus, including specified turbines and generators, switchboard and trans- 
f ormers, "outlining exactly what he wanted, so we could figure on it," 
and that the proposai submitted "covered the exact machinery that he 
wanted figures upon; that is the sizes and type and ail." St. Clair 
was not called as a witness, and the testimony of West stands without 
contradiction. In the light of thèse facts and the authorities cited it 
seems clear to us that the contract in suit should be held to be a con- 
tract for the manufacture and sale of spécifie articles, and therefore not 
one upon which an implied warranty can be predicated. 



àLDEESON V. GENERAL, ELECTEIC CO. 781 

[2] In the second place, and even more décisive upon the facts in 
this case, is the doctrine that an express warranty in the written agree- 
ment excludes an implied warranty concerning the same subject-mat- 
ter. A guaranty set f orth in the contract is the déniai of a guaranty by 
implication. This principle is stated by Mechem as f ollows : 

"Wliere the parties hâve expressly agreed upon a warranty, the law must, 
in the absence of fraud or mistake, conclusively présume that they hâve In- 
cluded In their express agreement whatever of warranty is to prevail between 
them respecting the matter to which it refers. An express warranty of quai- 
ity, for example, must therefore exclude an implied warranty of quality." 2 
Mech. on Sales, § 1259; 2 Benj. on Sales, § 1002. 

"An express warranty of quality excludes any implied warranty that the 
articles sold were merchantable or fit for their intended use." De Witt v. 
Berry, 134 V. S. 312, 10 Sup. Ct. 536, 33 L. Ed. 896. 

"An express warranty o( one of the qualities of a machine or article ex- 
cludes implied warranties of other qualities of the article of a similar nature." 
Eeynolds v. General Electric Co., 141 Fed. 551, 73 C. C. A. 23. 

Indeed, the principle is so firmly established and so generally recog- 
nized as not to need the aid of argument or f urther citation. And it ap- 
plies distinctly to this controversy, for hère the warranty expressed in 
the contract covers the same subject-matter as the implied warranty 
for which the défendants contend. The written agreement of the 
parties contains a definite guaranty regarding certain machines in- 
cluded in the apparatus purchased, and that guaranty measures and 
limits the plaintifï's obligation in the respects hère considered. For 
thèse reasons it must be held that there was no implied warranty that 
the machinery in question would be suitable for the uses of the build- 
ing in which it was to be installed. 

[3] We come, then, to consider the true meaning and intent of the 
guaranty actually expressed in this contract, "that the turbine and 
generator connected therewith will run continuously at its normal rated 
capacity without undue heating, undue noise or vibration." The learn- 
ed judge presiding at the trial held in effect that this guaranty re- 
lates only to the performance or behavior of the particular machin- 
ery as such, and not to the efïect of its opération upon the building in 
which it was placed; and we see no reason for serions doubt as to 
the correctness of that ruling. Indeed, the conclusion above stated, 
that the contract in question is essentially a contract for the manu- 
facture and sale of specified articles, virtually involves a restricted con- 
struction of the guaranty. If, as we are constrained to hold, the plain- 
tif! undertook merely to furnish certain "known, described, and de- 
fined" apparatus, it could hardly be expected tb guarantee more than 
the mechanical excellence of the apparatus furnished and its eiificient 
performance of the work which might properly be required of such 
apparatus. Bearing in mind also that the défendants erected this 
building according to their own plans, that they selected the location 
of and constructed the foundation for the machinery to be installed, 
and that, in short, they controlled the adjustment of this and allied 
machinery to the building itself , as well as other matters afïecting the 
transmission of noise and vibration, it seems reasonable to conclude 
that the guaranty of plaintiff relates to the subjective qualities of the 
machinery specified and not to its suitability for the uses of défend- 



782 210 FEDERAL REPORTER 

ants' building. And this construction is supported by the express terms 
of the guaranty. Obviously "undue heating" bas référence only to the 
effect of opération upon the apparatus itself, and it appears to us not 
doubtful that the phrase "undue noise or vibration" is equally restrict- 
ed in meaning and application. That the adjective "undue" in the 
latter phrase quaHfies vibration as well as noise seems too plain to 
justify discussion. The conclusion follows that no breach of the plain- 
tifï's warranty has been established. It may be assumed that the de- 
fendants fuUy believed they were contracting for a power plant suit- 
ed in ail respects to the requirements of their building, but, if a mis- 
take was made in that regard, it is one for which the plaintifï is not 
legally responsible. 

The view we take of the contract in suit and the rights of the par- 
ties thereunder makes it unnecessary to consider the question of waiv- 
er raised by the plaintifï. 

We find no error in the record, and the judgment is therefore af- 
firmed. 



PENNSYLVANIA CASUALTY CO. v. WHITEWAT et al. 

{Circuit Court of Appeals, Ninth Circuit. February 2, 1914.) 

No. 2297. 

t Appeal and Bbeob (g§ 209, 1001*) — Review — Verdict — Pecceedings in 
Teial COtIKT. 

A jury's verdict is not subject to review unless there is an entire ab- 
sence of substantial évidence to sustain it, and there has been a request 
for a peremptory instruction and an exception taken to the ruling of a 
trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1290- 
1298, 130O, 1303, 3922, 3928-3934 ; Dec. Dig. §§ 209, 1001.*] 

2. Appeal and Ereok (| 209*) — Findinqs bt Court — Review. 

Where an action at law is trled to the court and a jury Is waived, the 
court's gênerai flnding stands as the verdict of a jury and may not be re- 
viewed unless the lack of évidence to sustain the findlng has been sug- 
gested by a ruling thereon or a motion for Judgment, or some motion to 
présent to the court the issue of law so Involved before the close of the 
trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1290- 
1298, 1300, 1303 ; Dec. Dig. § 209.*] 

S. Evidence (§ 450*) — Pabol Evidence — Accident Polict — Phemium Pat- 
ments — Effect. 

Where, in an action on an accident policy for the amount paid in satis- 
faction of a judgment for injuries to one of plaintiffs' employés, défend- 
ant clalmed that the employé was not covered by the policy because he 
was a common laborer and not a "steel man," and it appeared that the 
policy, whlle intended to cover ail employés, classified them by certain 
désignations, and that defendant's auditor, on inspecting plalntiff's pay 
roU, demanded and recelved an additional premium payaient, a question, 
asklng one of the plaintitîs what employés' compensation was included ia 
Buch payments, was admissible and not objectionable as tending to vary 
the written contract. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 2084 ; 
Dec. Dig. § 450.*] 

•For other cases see same topie & § humbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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4. Evidence (§ 553*) — HTroTHETiCAi Questions. 

Where a witness testifled that he would class a man who worked about 
a building in process of construction as a utillty man and dld ail kinds of 
. mental labor as a common laborer and not as a steel man, tbe court dld 
not err in permitting the witness to ask a hypothetlcal question hy- 
pothesizing the diïferent acts of ttie servant connected wlth the building, 
and asking whether the witness would say that such a man was working 
in the capacity of a "steel man" or as a common laborer. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2369-2374 ; Dec. 
Dig. § 553.* 

Facts which must be included in hypothetlcal questions, see note to Mc- 
Intyre v. Modem Woodmen of America, 121 C. C. A. 10.] 

In Error to the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by A. S. Whiteway and another, doing business as A. S. 
Whiteway & Co., against the Pennsylvania Casualty Company. Judg- 
ment for plaintiffs, and défendant brings error. Affirmed. 

Theplaintiff in error executed to the défendants in error a policy of ac- 
cident Insurance, whereby it agreed to indemnify the assured against loss by 
reason of liability for damages on account of bodily injuries to their em- 
ployés whlle conducting certain building opei-ations, and to défend, in the 
name and on the behalf of the assured, ail suits that might be brought at any 
time on account of such injuries, and to pay ail costs and expenses connected 
therewith, and the judgment, withln limitations espressed in the policy. 
While the policy was in force, one J. C. Irwin, an employé of the défendants 
In error, was accidentally Injured, and he thereafter brought an action against 
the défendants in error to recover therefor. The assured requested the plain- 
tifC in error to défend the action in their name, and on their behalf, and 
the plaintiff in error refused to do so. The action resulted in a verdict in 
favor of Irwin in the sum of $7,500. The défendants in error, in satisfaction 
of the judgment, paid the sum of $5,000. Thereafter they commeuced the 
présent action to recover the said sum, together with their attorney's fées and 
costs incurred in the prier action. 

The pivotai question in the court below was whether Irwin was a steel 
man, and covered by the terms of the policy under that classification. The 
complaint alleged that he was a steel man. The answer denied the alléga- 
tion, and alleged that he was a common laborer. The policy insured the em- 
ployés under a schedule naming masons, bricklayers, carpenters, plasterers, 
palnters, steel men, electric wiring and sheet métal workers. There veas no 
express mention of common laborers in the policy. Evidence was taken upon 
the question whether or not Irwin was a common laborer or a steelman. He 
testified that he was working at steelwork or anything they had to do, "steel- 
work, brickwork, concrète, or anything they told me to do." One of the de- 
fendants in error testified that Irwin was on the pay roll under the schedule 
of steel men. He was paid at $2.50 a day. There was tesàmony, ou the 
other hand, that the work at which he was engaged was not that of a steel 
man, but that of a common laborer. A jury trial was waived. The court 
made no spécial flndlngs, but upon considération of the testimony entered a 
judgment for the défendants in error for the sum of $5,000 and the attorney's 
fées and costs of the prier action. 

Martin & Cameron, of Boise, Idaho, for plaintiff in error. 
Alfred A. Fraser, of Boise, Idaho, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The burden of the argument of counsel for the plaintiff in error is that 

*For other cases see same topic & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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the évidence overwhelmingly established the fact that Irwîn was not a 
Steel man, as he was classified in the policy, and as alleged in the com- 
plaint, but was a common laborer, and it ignores the effect o£ the judg- 
ment of the court below, which must be taken as conclusively estab- 
lishing the contrary, for there was no motion in the court below for a 
ruling or judgment on that question at the close of the trial, nor does 
any assignment of error challenge the finding of the court on the ev'> 
dence. When an action at law is tried before a jury, their verdict is 
not subject to review unless there is absence of substantial évidence to 
sustain it, and even then it is not reviewable unless a request has been 
made for a pereinptory instruction, and an exception taken to the rul- 
ing of the court. When a jury is waived, and the cause is tried by the 
court, the gênerai finding of the court for one or the other of the par- 
ties stands as the verdict of a jury, and may not be reviewed in an ap- 
pellate court unless the lack of évidence to sustain the finding has been 
suggested by a request for a ruling thereon, or a motion for judgment, 
or some motion to présent to the court the issue of law so involved, 
before the close of the trial. Martinton v. Fairbanks, 112 U. S. 670, 

5 Sup. Ct. 321, 28 L. Ed. 862; Wilson v. Merchants' Loan & Trust 
Co., 183 U. S. 121, 22 Sup. Ct. 55, 46 h. Ed. 113; Boardman v. Tof- 
fey, 117 U. S. 271, 6 Sup. Ct. 734, 29 L. Ed. 898; Barnard v. Randle, 
110 Fed. 906, 49 C. C. A. 177; United States Fidelity & G. Co. v. Board 
of Com'rs, 145 Fed. 144, 76 C. C. A. 114; Felker v. First Nat. Bank, 
196 Fed. 200, 116 C. C. A. 32; Bell v. Union Pac. R. Co., 194 Fed. 
366, 114 C. C. A. 326. There was no such request or motion made in 
the case in hand, and the judgment of the court below is therefore con- 
clusive of the f acts determined thereby. 

[3] We find no error in the assignment that the court permitted 
one of the défendants in error to answer the f ollowing question : 

"Q. Thèse payments you made, $90.10, and thls #urther payment of $34.80, 
what employés' compensation was included In- thés.? paymentsî" 

To which the witness answered : 

"The premiums was paid upon the entire pay roll, everybody enumerated In 
the différent schedules. And I would like to state hère that when thèse sched- 
ules were prepared, they were prepared by the company and not by Whiteway 

6 Lee. Mr. Sheppard, the agent of the company, when he came soliclting 
the work, he made thèse schedules, and I asked him, I said, 'Now, Mr. Shep- 
pard, you state brick masons as a schedule. What does that include? Doea 
that include slmply the brick men who are laylng brick, or does it include 
everybody connected wlth that branch of the work — the hod carriers, the 
mortar mixers, and the scaffold handlersî' And he said, *ïes, it includes 
everybody.' " 

To the answer an exception was taken on the ground that it might 
tend to vary the written contract. At the time when the $90.10 were 
paid, that sum was estimated to be the amount payable as the premium, 
but the policy reserved to the insurer the right to inspect the pay roUs 
and to demand further premiums in accordance therewith. The pol- 
icy covered (section 4) "ail such injuries sustained at the locations de- 
scribed in the déclarations, by ail employés of the assured, whose en- 
tire compensation is included in the estimated compensation as shown 
in statement three of the déclarations. * * * AU such injuries 
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sustained by drivers and their helpers, lumpers, stevedores, loaders, 
material handlers, timekeepers, pay clerks, and messengers, whose en- 
tire compensation is included in the estimated compensation upon 
which the premium for this policy is coniputed, wherever they may be 
in the service of the assured in connection with the business opérations 
described in the déclarations," and one of the conditions of the policy 
was that "the premium is based upon the entire compensation earned 
during the policy period by ail employés of the assured, not herein 
elsewhere specifically excluded, engaged in connection with the opéra- 
tions described in and covered by this policy," and statement 5 of the 
déclarations states that the enumeration in the déclarations includes 
ail persons in the service of the assured, in connection with the opéra- 
tions, to whom compensation of any nature is paid or allowed, except- 
ing the members of the firm, drivers, and clerks, for the purpose of 
Computing the premium on the policy. It was proved without objec- 
tion that after the policy was issued, the auditor of the plaintifï in er- 
ror inspected the pay roU of the assured, and upon the total amount 
thereof demanded and received the additional payment of $34.80. 
The évidence to which the exception was taken was not open to objec- 
tion on the ground that it tended to vary the written contract. In- 
stead of contradicting or altering the terms of the written contract, it 
was in harmony therewith, as showing that the intention of the parties 
was to indemnify the assured against ail losses by accident in the 
opération in which they were then engaged, and that the pay roll was 
made the basis for the premium rate, and that the occupations of the 
différent workmen enumerated in the déclarations were intended by 
both parties to the Insurance contract to include ail employés directly 
engaged in the work in hand. Fidelity & Casualty Co. v. Phœnix Mfg. 
Co., 100 Fed. 604, 40 C. C. A. 614. 

[4] Error is assigned to the rulings of the court in sustaining ob- 
jections to the question propounded to the expert witnesses Hammond 
and Paradise, as follows : 

"Where a firm of contractors was engaged In the construction of a certain 
building, a four-story brick building in Boise, and liad in their employ a man, 
a machinist by trade, the nature of whose work consisted in moving steel, 
shovellng dlrt, handling brick, wheellng concrète and in doing most every- 
thlng there was to do around the building, and whose wages were $2.50 per 
day, would you say that this man was working at that time for thèse coc 
tractors in the capacity of a steel man or la the capacity of a common la- 
borer?" 

But the record shows that the court did not exclude the testimony 
60 ofïered, for Hammond answered, "I would class that kind of a man 
as a gênerai utility man," and Paradise had aiready answered that he 
could not say what a steel man was in the building trade, but that he 
could answer about a structural steel man, and that a common laborer 
is a man "who works around a building as a gênerai utility man, and 
does ail kinds of menial labor." After he had so answered, there was 
no error in the refusai of the court to sustain an objection to the hypo- 
thetical question above quoted. 

There are other assignments of error ; but, as they are not discussed 
210 F.— 50 
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in the brief of the plaintiff in error, and we find no merit in them, we 
deem it unnecessary to discuss them hère. 
The judgment is affirmed. 



PENNSYLVANIA R. 00. v. HICKET. 

(Circuit Court of Appeals, TMrd Circuit. JauUary 12, 1914) 

No. 1799. 

1, Masteb and Servant (§ 286*) — Action vos Injuey to Servant — Négli- 

gence or Masteb — Question for Jury. 

A car lieavily loaded with pig iron and liaving no brake was moved 
from where it stood on the "cripple" track in defendant's yards to an- 
otlier yard at a considérable distance aud tliere left standing on an lu- 
cllned track. A block was placed under a vvUeel, but in taking np the 
slack to uncouple the engine the jar, although not unusual, caused the car 
to override the block, aud it ran down the grade aud struck and killed 
plaintiff's intestate, who was a brakeman in the yard. ïhe reason ror 
nioving it in its defective condition was not shown, but the movenient was 
niade by direction of the yardmaster, and the conductor in charge testi- 
fled that he did not knovv the car had no brake. Held, that the proxi- 
mate cause of the injury was the defective condition of the car, that the 
duty of controUing and safeguardlng its uioveujent was a primary duty 
of the master, which the défendant could uot delegate, and that under 
the évidence whether it was négligent in causing such movenient, and 
especially wlthout advising the person in charge of the defective condi- 
tion of the car, was a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
§ 286.*] 

2. Masteb and Servant (§ 289*) — Action for Injury to Servant — Conteibu- 

lORY NEQLIGENCE. 

Deceased, with three others, was engaged In reeling a flre hose on the 
ewitch engine when the car approached. Two of the others, who were on 
elther side of him, got off the track. The third climbed into the cab, and 
deceased was following him when he was stnick. Beld, that the question 
of his contributory négligence was properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1089, 
1090, 1092-1132 ; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, Jtidge. 

Action at law by Catherine Hickey, administratrix of John H. Hick- 
ey, deceased, against the Pennsylvania Railroad Company. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Théodore Strong, of New Brunswick, N. J., for plaintiff in error. 
Geo. S. Silzer, of New Brunswick, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This writ of error is brought by the Penn- 
sylvania Railroad Company, défendant below, to reverse a judgment 
recovered against it in the district court of the United States for the 

*For other cases see same topio & § nu-vibek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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district of New Jersey, by Catherine Hickey, widow and administra- 
trix of John H. Hickey, deceased, in a suit for damages for the death 
of her husband, alleged to hâve been caused by the négligence of the 
défendant company. 

The suit was removed frotn the circuit court of Middlesex county, 
New Jersey, to the United States District Cçurt for the District of 
New Jersey, on the ground of diversity of citizenship, the défendant 
being a corporation of the state of Pennsylvania and the plaintiff a 
citizen and résident of the state of New Jersey. 

As disclosed by the record, plaintifï's intestate, John H. Hickey, on 
November 25, 1907, was crushed to death in defendant's freight 
yard, at Waverly, New Jersey, between a locomotive engine, known as 
the "Oak Island" engine, and a runaway gondola car. 

Deceased was employed by défendant and had been for about three 
months then past, and also on prior occasions, and at the time of the 
accident was a brakeman and member of the crew of the "Oak Island" 
engine, which seems to hâve been what is called a "yard" engine. 

The engine had come up a few moments before the accident from 
what is known as the ash pit, where a fire drill had been engaged in by 
its crew, and stopped for the purpose of stretching the hose used in 
the drill across the main freight tracks to dry and réel it. The engine 
lay partly on the pit track or switch and partly on one of the main 
freight tracks, known as No. 10, across the frog that united the two 
tracks, thus blocking the latter track in part. The hose, 30 feet long, 
which was attached to the engine at the réel box under the cab, about 
51/2. feet from the ground, had ail, except about 10 feet, been reeled in. 
Some time before, a gondola or platform car had been brought from 
what was known as the West Freight Yard of the défendant company, 
a considérable distance away from the East or Waverly Yard, where 
the Oak Island engine was employed and in which the tracks above 
ref erred to were situated. It had been taken ofif of a track in the West 
Yard, known as the Cripple Track, where crippled cars or cars need- 
ing repair are stored, by another engine and crew, and was about to be 
delivered to the crew of this Oak Island engine. When the car was 
brought by the engine onto the No. 10 track, it was stopped near the 
yardmaster's office, about 15 feet away from it, and at the top of what 
is known as the "hump" in that track, a moderate downward grade 
running from that point eastward toward the frog across which the 
Oak Island engine was lying, which was also headed in an easterly di- 
rection. The car, when it arrived at the "hump," was being pushed in 
that direction by the engine, which was west of it, so that there was 
nothing between the car on No. 10 track and the Oak Island engine 
lying across the junction of that track with the "pit track." 

The car was entirely without brakes and presumably was on the 
cripple track, from which it was taken, for that reason. That was its 
condition when it stopped at the top of the hump, from which point it 
was to be allowed to descend by gravity down No. 10 track to the Oak 
Island engine and crew. It and the engine pushing it stood for a length 
of time not clearly indicated by the testimony. The conductor of this 
engine and crew having received orders from the No. 5, or yardmas- 
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ter's, office in the Waverly Yard to deliver this car to the Oak Island 
engine and its crew, ordered his own engine uncoupled. To do this, 
tlie engine had to be pushed slightly tovvards the car to loosen the pin, 
in order to allow the brakeman to withdraw it. Before this was done, 
the conductor ordered another brakeman 'to put the brake on the car, 
and the brakeman, already knowing or discovering that the car was 
without a brake, blocked or chocked it with a pièce of wood 3"x4" in 
dimensions. 

In making the uncoupling, the engine was pushed back, and in doing 
that, the impact caused the car to override the chock and to start dovvn 
this No. 10 track towards the frog, over which the Oak Island engine 
was standing, some 386 feet away. There was évidence tending to 
show that one of the brakemen then jumped off of the car on which 
he was at the time, and that he and the other brakeman attempted to 
replace the block under the wheels as the car moved. This they did 
two or three times, at the same time shouting a warning to the four 
men grouped around the hose réel box under the cab of the Oak Is- 
land engine. The car, however, was heavily loaded with iron or steel 
billets, and the momentum being largely increased on that account, it 
overrode or knocked out of place the block each time it was placed un- 
der one of its wheels. 

Brakeman Ader was nearest the oncoming car, with his back to it, 
winding the réel. Hickey, the deceased, was close beside him, facing 
the engine and holding the hose taut, as was necessary for the pur- 
pose of reeling it. Brakeman Fleming was about six inches further 
f rom the car than deceased, and the engineer, Hoesley, was nearest at 
hand. Ail who testified heard the warning. The engineer mounted 
the cab and crossed to the further side in an effort to get his engine 
out of the way, Ader and Fleming stepped back across No. 10 track, 
but the deceased, Hickey, with the hose in his right hand and holding it 
over his head, seized the grabiron on the engine with his left and start- 
ed up the side of the cab after the engineer. A lift of six or seven 
feet would hâve accomplished his purpose, but he was too late and 
was caught between the oncoming car and engine and cruslied so that 
he soon afterward died. 

The plaintifï in her déclaration allèges that the deceased came to his 
death by reason of the négligence of the défendant company, in per- 
mitting this loaded car to be moved on its tracks without a brake in 
the manner described. 

. After the conclusion of plaintiff's testimony, défendant moved for 
a nonsuit, on the ground that plaintiff had failed to show négligence 
on the part of the défendant. This motion was refused by the court 
and witnesses were called by the défendant. After the close of this 
testimony, counsel for plaintiff asked the court, on ail the évidence, 
for binding instructions in favor of the plaintiff. This request was 
refused and the case was submitted to the jury with a charge from the 
court, and a verdict for $7,500 was rendered in favor of the plaintiff. 

The assignments of error are 31 in number, apparently covering 
every exception to the admission or rejection of évidence, or to other 
matters, requiring to be made at the moment without opportunity foi 
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reflection or the exercise of judgment. We think, however, every 
substantial question bas been raised by the first assignment of errer, 
founded on the exception to the refusai of the court to direct a ver- 
dict on the whole évidence in favor of the défendant. This bas made 
necessary a careful examination of ail the évidence disclosed by the 
record. Such questions involve the foUowing contentions on the part 
of the plaintiff : 

(1) That no négligence on the part of the défendant company ha^ 
been shown ; 

(2) That if there was, John H. Hickey, the deceased, was guilty of 
contributory négligence ; 

(3) That the proximate cause of decedent's death was the act or 
omission of a f ellow servant, and not of the défendant ; 

(4) That the accident was one of the risks of his employment. 

[ 1 ] The crucial question, of course, is that of the négligence of the 
défendant, and whether the évidence was sufïicient to require that 
question to be submitted to the jury. It is undisputed that a brake- 
less car, heavily loaded, was permitted by the management of the de- 
fendant company to be moved over a considérable distance and many 
tracks, from defendant's West Yard to what is known as the East or 
Waverly Yard. There is no testimony tending to show for what pur- 
pose this movement was made, except that of McCollum, one of the 
brakemen of the crew that picked up this car, and one of plaintifï's two 
witnesses to the accident. This witness, on cross-examination by de- 
fendant's counsel, in answer to the question, "What do you mean by 
Oak Island?" said, "The Oak Island engine was going to pick it up 
and set it down in the main yard, because it had no brake on it." 
Whether this knowledge was acquired after the accident or at the 
time the car was picked up, does not appear. It was not responsive to 
the question asked, and no attempt was made by defendant's counsel 
to show for what purpose or why the car was being moved in this 
obviously unsafe condition. So far as the évidence goes, it may hâve 
been moved for any purpose irrelevant to its condition. It was a heav- 
ily loaded car, and the purpose for which it was moved was left to con- 
jecture. No explanation is ofïered by défendant as to why such a car 
unequipped with brakes should be sent this long distance down to the 
"main track." No attempt was made to show that it was necessary, 
in order to equip this car with brakes, to remove it from the cripple 
track on which it stood. 

It would seem, therefore, that if the car were moved, or permitted 
to be moved, by the authority of the défendant under the circumstances 
which the évidence tended to prove, it was moved at defendant's risk 
of the conséquences, of which its brak'eless condition was the proxi- 
mate cause. It is not disputed that the car was moved by direction 
given by the yardmaster at the West Yard to the conductor of the en- 
gine and crew that performed that opération. The order was to take 
the car down to No. 5 office, located near the classification tracks of 
the Waverly Yard. The conductor testifies, however, that this order 
was changed, presumably by the yardmaster of the Waverly Yard, and 
he was ordered to give the car to the Oak Island engine "when it came 
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down to the pit." The car was accordingly brought to the hump on 
No. 10 track and the engine was detached, in order that the car might 
go down the incHne f rom the hump by gavity. We hâve aleady seen 
what happened when the engine was being detached, and the lamentable 
conséquences which ensued from the inability to stop the loaded car 
in its progress down the incline. 

As to the point raised by the défendant, that the proximate cause of 
the accident was not the brakeless condition of the car, but the force 
with which the engine was allowed to strike the car when being detach- 
ed therefrom, and tlius cause it to override the block under one of its 
wheels, a f ew words only need be said. There was évidence tending to 
show that pushing the couplings of the car and engine together, so as 
to slacken the hold on the pin and thus allow it to be withdrawn, was 
the usual method by which an engine, under the circumstances hère 
disclosed, would be detached from the car. There is also évidence 
tending to show that the jar given to the car on this occasion was not 
extraordinary or more than was to be expected, although it may hâve 
been more than was necessary for the purpose of uncoupling. As one 
of the witnesses said, it is hard to regulate the précise force with which 
the engine takes up tlie slack. The évidence also tended to show that if 
the car had been equipped with a brake, it would hâve held the car, not- 
withstanding the jar given by the engine, and the testimony is positive 
that the conductor who controlled the movement of this engine and 
crew, when he gave the order to uncouple the same, did order the 
brakeman, McCollum, "to put the brake on," for the purpose of holding 
the car from going down the grade. The conductor never knew that 
the car was without a brake until af ter the accident, though the brake- 
man, McCollum, says that he (McCollum) did know that fact and 
therefore, when ordered to put the brake on, put the chock under the 
wheel. 

This évidence certainly tended to show, if it did not positively show, 
that the proximate cause of the accident was the brakeless condition of 
the car. It was the extraordinary absence of the brake — not the ordi- 
nary conduct of the engineer in uncoupling^that in a légal, as well 
as common sensé, point of view was the proximate cause of the acci- 
dent. As to the crucial question of the defendant's négligence, it is to 
be observed that in a large way the proper conduct of the business 
of this railroad, and of this yard in particular, was the personal busi- 
ness of the master, while the ordinary and detailed opération of the 
road was in a large degree in the hands of subordinates, for whose 
shortcomings, if selected with due care, the master is not responsible. 

Prima facie, this car standing on the "cripple track" used for the 
storage of disabled cars, or cars unfitted for transportation service or 
for movement on the tracks, should not hâve been moved at ail, or cer- 
tainly not for the considérable distance that it was moved, until brakes 
had been supplied. It may hâve been necessary for this car to be 
moved, in order to hâve its brakes restored, but if that were so, it 
would not be an ordinary opération, but an extraordinary one to so 
move it. It was not an opération in the regular. conduct of transporta- 
tion on the lines of traffic or in the classification or drilling movements 
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of railroad yards. Such a movement would require spécial saf eguards 
to attend it and knowledge on the part of those controUing its move- 
ment, of the object thereof and of the disabled condition of thc car. 
No explanation at ail, hpwever, was ofïered by the défendant company, 
as to why this car was moved. The purpose in that respect was left 
to conjecture. If the car was to be moved to some convenient place 
for repair, it would be natural that that purpose would be disclosed and 
the condition of the car consequently revealed. But, even had the pur- 
pose been shown, the remarkable testimony of the conductor of the 
crew that removed it f rom the "cripple track," shows an utter absence 
of that précaution and care which the one authorizing or permitting 
the movement should hâve exercised. On cross-examination, the con- 
ductor testified as f ollows : 

"I didn't know there was no brakes on this car. Q. When you got to tbe 
top of the hill, you found that there was no lirake on the car? A. No, sir. 
Q. You told Mr. McCoIlum to put the brake on? A. Yes, sir; I didn't know 
there was no brake on this car until after the accident. * * * Q. At the 
time you told this man to put the brake on, was there any brake there to 
put on? A. I didn't know then. I found afterwards that there wasn't any 
brake. • • ■* He was backing up the car aud I told him to put the brake 
on, and I walked around the enfçine to throw the switeh otf. * * ■• Q. 
What was the purpose of your ordering him to put the brake on at that time? 
A. To keep it f rom going down the grade." 

So we hâve this situation, that this heavily loaded and brakeless car 
was ordered to be moved a considérable distance, across f rom the West 
to the East Yard of the défendant company, and there to be placed 
at the top of an incline, where it was to descend by gravity, for no dis- 
closed purpose relating to its disabled condition, and without informing 
the conductor of the crew who had charge of the movement that the 
car was disabled or without brakes. Assuming that McCollum, the 
brakeman, had knowledge of the* condition of the car at the time the 
movement began, which he does not state, he did not communicate the 
same to his conductor. This certainly tended to show négligence in the 
direction of the movement, and we hâve no difificulty in deciding that 
the duty of controlling and safeguarding such a movement was a pri- 
mary duty of the master, in this case the défendant company. This 
duty could not be avoided by its délégation to a yardmaster. 

The long and well settled rule, that a master is primarily responsible 
for the safety of the places in which, and the conditions under which, 
his employés are required to work, needs no discussion ; nor its corol- 
lary, that the master owes to his employés the duty of using reason- 
able care in the maintenance of such safe places and conditions, and 
that such duty cannot be so delegated by the master as to avoid re- 
sponsibility for its proper performance. Thèse rules eliminate ail con- 
sidération of the care, or want of care, of the servant, of whatever 
grade or station, by whom and through whom the master performs 
this primary duty. 

We think that the défendant company in this case was under the 
primary obligation of a master, in relation to any movement of such a 
car as this for a long distance over the crowded tracks of its freight 
yard, to use reasonable care to see that the places and conditions in 
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which and under which its employés were required to work were not 
rendced unsafe thereby. If the movement itself were permissible, the 
duty of the master was still more exigent as to the manner and condi- 
tions under which the movement was made, in order that such move- 
ment might not be a menace and danger to its employés. In this respect, 
it was pertinent for the considération of the jury, that no necessity was 
shown by the défendant for the movement at ail of this loaded car 
without brakes, and especiaîly that the one to whose control the move- 
ment was committed was not informed of the dangers entailed by such 
movement by the absence of brakes. Moreover, it appears that this 
disabled car, by direction of the défendant, was sent to its position on 
No. 10 track in order that it might be sent down the hump or incline 
without the necessary means to control its movement. We hâve no 
difficulty in deciding that there was sufficient évidence tending to show 
négligence on the part of the défendant to go to the jury. 

What we hâve already said disposes of defendant's point as to the 
proximate cause of the accident. As to the contention that the acci- 
dent was occasioned by the négligence of fellow servants, it is only 
necessary to say, in addition to what we hâve said, that in the view 
we hâve taken of the master's duty, the yardmaster's négligence, if 
any, cannot relieve the liability of the master. As we hâve already 
seen, there is no évidence that the engineer, in slackening up for the 
loosening of the pin, gave any greater impact to the car than might 
ordinarily happen in such cases, or that he was better informed than 
the conductor as to the brakeless condition of the car. Of course, the 
yardmaster might, in some situations, be the fellow servant of the dé- 
cèdent, within the meaning of the gênerai fellow servant rule, so that, 
in the absence of statute law abrogating the rule, for injuries result- 
ing f rom his négligence the master would not be responsible, the fellow 
servant's négligence in such cases being one of the risks that an em- 
ployé assumes upon entering the service. The négligence of the mas- 
ter, however, is never assumed as a risk inhérent in the employment, 
and the yardmaster in this case represented the master as to one of 
the primary duties imposed upon him by law. 

[2] It is contended that, however this may be, the décèdent himself 
was guilty of contributory négligence, and that therefore this suit can- 
not be maintained by his administratrix and widow. A careful exam- 
ination of the testimony in this respect convinces us that the court was 
right in refusing to affirm, as a matter of law, this proposition. Of 
the four members of the crew collected around the réel box under the 
cab of the Oak Island engine, ail escaped except the décèdent, but that 
fact is not sufficient to convict the décèdent of contributory négligence. 
He was standing between two of the men, and he alone was occupied 
with the hose. That he waited a little too long, before attempting to 
escape, seems évident — whether trying to save the hose or disincumber 
himself from it does not matter, in the view we take of his conduct. 
Having miscalculated the closeness of the oncoming car, he attempted 
to escape by following the engineer up the steps of the engine, and be- 
fore he had succeeded in reaching the space between the engine and 
tender, he was caught and killed. 
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We think the défendant has no reason to complain of the chaige of 
the court in this respect. It is as f ollows : 

"Of course, when I say that a man is chargeable with the exercise of care- 
fulness to avoid injury, I mean to say it is that ordinary care which rea- 
sonably prudent persons exercise in like clrcumstances. A man is net 
chargeable when confronted suddenly with danger wlth the exercise of that 
kind of judgment while making his movements wlth which he would be 
chargeable in the absence of danger. The Personal élément must always be 
considered in that connection. It is your duty to consider the situation in 
which this man found hlmself at that tlme, and ail the facts In the case 
which bore upon him when he was called upon to act. He Is not to be 
charged with négligence merely because he was kllled, but he is chargeable 
with négligence if he did not exercise that judgment which an ordlnarlly 
prudent person in llke situation, confronted with the saine exercise of judg- 
ment, would hâve exercised. If he falled to exercise that judgment he is 
guilty of contributory négligence. The évidence is that he was standing 
faclng this engine, that he was between two men, one on either side of hlm. 
Those two men crossed the track immediately to the back of the deceased, 
and got out of harm's way. The fourth man, as I hâve said, the engineer, 
stood further away from Hickey, or nearer to the car, and got out of 
harm's way by going up the steps and getting into the cab. Hickey was 
crushed while standing on the steps leading to this cab. It is said that he, 
instead of being influenced by Personal safety, was interested slmply to save 
the hose; that he held the hose in his rlght hand and was cllnglng to the 
cab wlth his left hand, standing on the step, and that he was endeavoring 
to safeguard property rather than hlmself. Of course, if this man so dis- 
regarded his danger as not to take such steps as a reasonably prudent, care- 
ful man would take under such clrcumstances, taking the chance of getting 
on the engine, saving the company's property and not himself, that would be 
contributory négligence and the plaintiff could not recover, because that nég- 
ligence which is imputed to hlm is imputed to her, and she cannot recover 
hère. You must put yourselves, gentlemen, as nearly as the évidence will 
permit you. In the same place. Hère were thèse four men, ineluding Hickey, 
and if you conclude that this man could hâve gotten away if he had exer- 
cised proper care, you must then décide in favor of the détendant." 

We think in this case the question of contributory negHgence was, 
as lordinarily, a question for the jury and not for the court. The 
charge as a whole was eminently fair to the défendant, as was the con- 
duct of the trial as disclosed by the record. Many of the other as- 
signments of error hâve been covered by what has been said in regard 
to this fundamental one; the remainder are either without merit or 
disclose no harmful error. 

The judgment of the court below is therefore affirmed. 



HALLOWELL v. GOMMONS et al. 

(Circuit Court of Appeals, EIghth Circuit January 29, 1914.) 

No. 3923. 

1. Indians (§ 13*) — Lakds — Nature or Title. 

Under Act Aug. 7, 1882, c. 434, 22 Stat. 342, § 5, authorizing allotments 
of land to members of the Omaha Trlbe of Indians, and section 6, pro- 
viding that upon tbe approval of such allotments, the Secretary of the 
Interlor shall cause patents to issue which shall be of the légal effect, and 

•For other cases see same topic & § humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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déclare that the United States will hold th© land allotted for 25 years in 
trust for ttie sole use and beneflt o£ the allottee, or, in case of liis de- 
cease, of Ms lieirs according to the laws of Nebraska, and that at the ex- 
piration of such period the United States will convey it by patent to such 
Indian, or his heirs, in fee d'ischarged of the trust, by opération of the 
law and the prelimlnary patent the équitable interest subject to the re- 
strictions contained in the statute, and posslbly to the pleuary power of 
Congress to enact législation for the goverument of Indians, passed to 
the allottee, while the légal title waa retalned by the government for 25 
years. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
§ 13.*] 

2. Indians (§ 18*) — Dbsoent — Jurisdiction of Courts. 

Act June 25, 1910, c. 431, 36 Stat. 855, providing that when any Indian 
to whom an allotment of land has been made dies before the expiration 
of the trust period vvithout a will, the Secretary of the Interior, upon no- 
tice and hearing, under such rules as he may prescribe, shall ascertain the 
légal heirs of such décèdent, and that his décision thereon shall be final 
and conclusive does not violate Const. art. 3, § 1, vesting the judicial 
power of the United States in one Suprême Court and such inferior courts 
as Congress may, from time to time, ordain and establish, and section 2, 
providing that the judicial power shall extend to ail cases in law and 
equity arislng under the Constitution, the laws of the United States, and 
treaties made under their authority ; since, while the judicial power of 
the United States extends to cases in equity arlsing under the laws of the 
United States, the jurisdiction of a particular court created by Congress 
may be liniited by Congress to a portion only of such judicial power, and 
that act, therefore, so far as it conflicts therewith, repealed Act Aug. 15, 
1894, c. 290, 28 Slat. 305, providing that persons in whole or in part of 
Indian blood or descent entitled to an allotment, or clalming to be so en- 
titled, or to hâve been unlawfully denled or excluded from any allotment 
or parcel of land, may commence and proseeute or défend any action, suit, 
or proceeding in relation to their right thereto in the proper Circuit Court 
of the United States, and the amendatory act (Act Feb. 6, 1901, c. 217, 
31 Stat. 760), authorizing the circuit courts to try and détermine any such 
action, and providing that the judgment or decree of any such court in 
favor of any clalmant shall bave the same efîect, when properly certified 
to the Secretary of the Interior, as if such allotment had been allotted 
and approved by him. 

[Kd. Note. — For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. 
§ 18.*] 

3. Indians (§ 18*) — Descent — Jurisdiction of Courts. 

If, notwithstanding Act .lune 25, 1910, c. 431, 36 Stat. 855, providing 
tliat when any Indian to whom an allotment has been made dies before 
tlie expiration of the trust period wlthout a will, the Secretary of tlie 
Interior shall ascertain the légal heirs of such décèdent, and that his dé- 
cision thereon shall be final and conclusive, the courts will interpose and 
protect the equltles and rlghts of persons to lands, where such rights are 
iufringed because of erroneous procédure of the officers of the Land De- 
partment either upon the facts or upon the law, they would not déter- 
mine who were the heirs of a deceased allottee, where the Secretary of 
the Interior had not as yet passed upon that question. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. 
§ 18.*] 

4. Indians (§ 18*) — Lands — Descent — Children of Plural Marriages. 

Congress not having prohibited plural marriages among tribal Indians, 
the children of polygamous marriages, made while the parties were mem- 
bers of an Indian tribe whose customs permltled polygamy, were lawful 
heirs of their father ; the state laws regulating marriage not applying, 

*For other cases see same topic & § KUMBLiB in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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as members of an Indian tribe owe no alleglance to the state whiie In 
their tribal relation, and receive from the state no protection. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. 
S 18.»] 

Appeal from the District Court of the United States for the District 
of Nebraska; W. H. Munger, Judge. 

Suit by Simeon Hallowell against John M. Gommons, as Acting In- 
dian Agent, etc., and another. From a decree dismissing the bill, com- 
plainant appeals. Affirmed. 

Hiram Chase, of Pender, Neb., for appellant. 

A. W. Lane, Asst. U. S. Atty., of Omaha, Neb. (F. S. Howell, U. 
S. Atty., of Omaha, Neb., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. Simeon Hallowell brought suit in equity 
against John M. Commons as Acting Indian Agent and Superintend- 
ent and Spécial Disbursing Agent for the Omaha Tribe of Indians of 
Nebraska, and Sarah Hallowell Walker. The défendants demurred to 
the bill on the grounds that the complainant was' not entitled to the 
relief prayed for, and that the bill of complaint was without equity. 
The demurrer was sustained, and, the complainant electing to stand 
on his bill, it was by the court dismissed, and Mr. Hallowell appeals. 

It appears from the bill that Jacob Hallowell was a member of the 
Omaha Tribe of Indians, and was allotted 80 acres of land under sec- 
tion 5, 22 Stats. 341. On December 29, 1884, the United States is- 
sued to him the preliminary patent as provided in section 6 of the 
same act, which is as f ollows : 

"Sec. 6. That upon the approvel of the allotments provided for in the 
precedlng section by the Secretary of the Interior, he shall cause patents to 
issue therefor in the name of the allottees, which patents shall be of the 
légal effect and déclare that the United States does and will hold the land 
thus allotted for the period of twenty-flve years in trust for the sole use and 
benefit of the Indians to whom such allotment shall bave been made, or in 
case of his decease, of his heirs accordiiig to the laws of the state of Ne- 
braska, and that at the expiration of said period the United States will 
convey the same by patent to said Indian or his heirs as aforesaid, in fee 
discharged of said trust and free of ail charge or ineunibrance wbatsoever. 
And if any conveyance shall be made of the lands set apart and allotted as 
herein provided, or any contract made touching the same before the expira- 
tion of the time above inentloned, such conveyance or contract shall be abso- 
lutely null and void: Provided, that, the lavv of descent and partition in 
force in the said state shall apply thereto after patents therefor hâve been 
executed and delivered." 

In 1885 Jacob Hallowell died. He left a widow who died in 1886. 
There were left surviving him a number of persons who claim, or 
may claim, to be Jacob Hallowell's "heirs according to the laws of 
the state of Nebraska." At the time of the death of Jacob Hallowell 
he left a then living half-sister, Megretae Clay, who died in December, 
1906, and the heirs of a deceased half-brother, Benjamin Hallowell. 

•For other casea see same topic & § ndmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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When Megratae Clay died, she left, first, a grandson, Hiram Chase, 2d, 
now of Pender, Neb., who was the son of Hiram Chase, Ist, and his 
wife, the latter was the daughter of Megretae Clay, and second, a 
great granddaughter, Eileen Lawless, who was the daughter of Paul- 
ine Lawless, who was the daughter of Mrs. Hiram Chase, Ist, who 
was the daughter of the said Megretae Clay. Said Benjamin Hallo- 
well, about 50 years ago, was married, and the appellant, Simeon Hal- 
lowell, is the sole fruit of such marriage. Thereafter, and prior to 

1874, Benjamin Hallowell married an Omaha Indian, Mary Tyndall. 
There are no children surviving as the resuit of this marriage. In 

1875, and while his wife, formerly Mary Tyndall was still living and 
still his wife, Benjamin Hallowell took a second plural and polygamous 
wife, Gradustawe Blackbird, an Omaha Indian woman, and she bore 
him one daughter on November 15, 1876, named Sarah Hallowell, 
now Sarah Hallowell Walker. It thus appears that this Sarah Hallo- 
well Walker is the half-sister of the appellant. The appellant in his 
bill States that none of thèse parties, Sarah Hallowell Walker nor Hi- 
ram Chase, 2d, nor Eileen Lawless are entitled to participation in the 
rents of the said 80 acres. In his bill he prays : 

(1) That it be decreed that under the ternis of the sixth section of 
the act of Congress of August 7, 1882, 22 Stats. 341, the fee-simple 
estate of inheritance in and to the real estate herein described is re- 
tained by the United States of America but charged with an express 
trust of 25 years, without power of aliénation for said beneficiaries. 

(2) That it be decreed that the beneficiaries of said trust of 25 years 
are Jacob Hallowell, but in the event of his death during said trust of 
25 years, then the residue and unexpired trust of 25 years inures and 
vests in the légal heirs according to the laws of Nebraska, of the said 
Jacob Hallowell, deceased, in the character of purchasers and grantees 
of the United States, by force and effect of the executory character of 
said trust of 25 years, and governed by the rules of law governing 
executory devises, uses, and trusts created in wills and deeds, and not 
by law applicable to inheritable freehold estâtes of inheritances. 

(3) That it be decreed that Simeon Hallowell, the complainant, being 
the nearest kin and only nephew and heir at law of the said Jacob Hal- 
lowell, deceased, is the sole and only beneficiary of said residue and 
unexpired trust of 25 years, and entitled to lease the same and receive 
ail the rents and profits of the same without hindrance f rom any person 
whomsoever under the Acts of Congress and the rules and régulations 
of the Interior Department providing for the leasing of Indian lands 
and allotments. 

(4) That it be decreed that Hiram Chase of Pender, Neb., bas only 
an expectant right in and to said trust of 25 years to take effect and 
enjoyment and possession in the event that said Simeon Plallowell 
should die during the existence of said trust of 25 years. 

(5) That it be decreed that Eileen Lawless, of Oklahoma, bas only 
an expectant right in and to said trust of 25 years, to take effect and 
enjoyment and possession in the event of the extinction of the nephews 
and grandnephews and grandnieces of the said Jacob Hallowell. 

(6) That it be decreed that Sarah Hallowell Walker is not a légal 
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heir of th-e saîd Jacob Hallowell, and is not entitled to be a beneficiary 
of said trust of 25 years. 

(7) That an injunction issue as against John M. Gommons, as Indian 
Agent', Superintendent, and Spécial Disbursing Agent, and Sarah Hal- 
lowell Walker, from preventing the complainant Simeon Hallowell 
from making a lease of said premises alone, and not to prevent him 
from receipting for ail rent of said premises as provided by the laws 
of Congress and the rules and régulations of the Interior Department, 
and for gênerai équitable relief. 

The bill does not make Hiram Chase, 2d, a party because it is al- 
leged he makes no claim adverse to the complainant, and the said Hi- 
ram Chase brings this suit as solicitor for the complainant, and Eileen 
Lawless was not made a party because she was beyond the jurisdic- 
tion and processes of the court. It is stated in the brief for appellant 
that Eileen Lawless is now deceased. 

Notwithstanding the rule in Shelley's Case it is first contended that 
the words "his heirs according to the laws of the state of Nebraska," 
as used in section 6, 22 Stats. 341, and as also used in the preliminary 
patent, are words of purchase and not of limitation of the estate. Ap- 
pellant cites Hall v. Russell, 101 U. S. 503, 25 L. Ed. 829 ; McCune 
V. Essig, 199 U. S. 382, 26 Sup. Ct. 78, 50 L. Ed. 237, and Cutting v. 
Cutting (C. C.) 6 Fed. 259. 

[1] By opération of the law and the preliminary patent the équita- 
ble interest in this land, subject to the restrictions contained in the 
statute, and possibly to the plenary power of Congress to enact législa- 
tion for the government of the Indians, passed and the government 
retained the légal title for 25 years. 

The District Court found against the appellant on th'is question, and 
we are inclined to think it was correct, as the law and the preliminary 
patent vested in the grantee the équitable title, but reserved the légal 
title in the government ; the case is unlike the cases cited, but in view 
of other questions in this case, it is unnecessary to décide that question. 

[2] The first question to décide is whether the court below had any 
jurisdiction of this case. 

On June 25, 1910, Congress passed a law: 

"That when any Iiicllan to whom an allotment of land lias been made, or 
may hereafter be made, dies bet'ore the expiration of the trust period and 
before the issuance of a fee simple patent, without having made a will dis- 
posing of said allotment as hereinafter provided, the Secretary of the In- 
terior, upon notice and hearing, under such rules as he may prèseribe, shall 
ascertain the légal heirs of such décèdent, and his décision thereon shall be 
final and conclusive." 36 Stats. 855. 

It is contended this law was clearly in conflict with the provisions of 
the Constitution : 

First. "The judicial pow^r of the United States shall be vested in one 
Suprême Court and in such inferior courts as the Congress may from time 
to time ordain and establish." Article 3, § 1. 

Second. "The judicial povsrer shall extend to ail cases in law and equity 
arising under this Constitution, the laws of the United States and treaties 
made or which shall be made under their authority." Article 3, § 2. 

While it is true that the judicial power of the United States extends 
to ail cases in equity arising under the laws of the United States, it 
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does not follow that the jurisdiction of any given court extends there- 
to. The Congress had power to confer such jurisdiction upon any 
court created by it. The original jurisdiction of the Suprême Court is 
defined by the Constitution by clause 2 of section 2 of article 3, and it 
is not pretended that such cases as this corne within its provisions. It 
was entirely optional with Congress under section 1 of article 3 wheth- 
er it would create any inferior courts at ail. It bas undoubted power 
to create such courts to exercise a portion only of the judicial power. 
For example, it has created the Court of Customs Appeals and the 
Commerce Court, and has had in contemplation the création of a Court 
of Patent Appeals. Clearly thèse courts would not hâve jurisdiction of 
such cases as this. In other words, a thing may be within the judicial 
power of the United States, but not within the jurisdiction of any par- 
ticular court created by Congress. It, therefore, becomes important 
to tell what was the original jurisdiction of the courts, state and na- 
tional, over such cases as this before the législation directly bearing 
on this case was enacted. The Suprême Court of the United States 
has said: 

"As observed In the Smith Case, 194 U. S. 408 [24 Sup. Ct. 676, 48 L. Ed. 
10.S9], prior to the passage of the act of 1S94, 'the sole authority for settllng 
disputes concerning allotiuents reslded in the Secretary of the Interlor.' This 
being settled, It follows that prior to the act of Congress of 1891 controversies 
necessarily involving a détermination of the title, and incidentally of the 
right to the possession of Indian allotments while the same were held in 
trust by the United States, were not primarily cognizable by any court, either 
State or fédéral." McKay v. Kalyton, 204 U. S. 458, 468, 27 Sup. Ct. 346, 350 
(51 L. Ed. 566). 

In that situation Congress passed the law : 

"That ail persona who are in whole or in part of Indian blood or deseent 
who are entitled to an allotment of land under any law of Consress, or who 
claim to be so entitled to land under any allotment act or under any grant 
made by Congress, or who claim to hâve been unlawfuUy denied or exciuded 
from any allotment or any parcel of land to wliich they claim to be lawfully 
entitled by virtue of any act of Congress, niay commence and proseeute or 
défend any action, suit, or proceeding in relation to their right thereto, in 
the proper Circuit Court of the United States." 28 Stats. 286, 305. 

Under this statute or the amendatory act of February 6, 1901, 31 
Stats. 760, the complainant might hâve claimed "to bave been unlaw- 
fuUy denied or exciuded from any allotment or any parcel of land to 
which they claim to be lawfully entitled by virtue of any act of Con- 
gress," but for the enactment of 36 Stats. 855, which took the jurisdic- 
tion away from the court which had existed since August 15, 1894, and 
vested it exclusively in the Secretary of the Interior. This act of 
June 25, 1910, was therefore, as applied to its subject-matter of lands, 
the légal title to which was in the government, valid, and repealed so 
much of the acts of 1894 and 1901 as conflicted therewith. Parr v. 
Colfax, 117 C. C. A. 48, 197 Fed. 302; Pel-Ata-Yakot v. United States 
(C. C.) 188 Fed. 387 ; Bond v. United States (C. C.) 181 Fed. 613. 

[3] It is contended that: 

"It Is now deflnitely settled by a long llst of cases that courts of justice 
will interpose and protect the equities and rights of persons to lands under 
the statutes, where such rights are infringed because of erroneous procédure 
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of the offlcers of the Land Department elther upon the facts or upon the 
law." 

[4] Aside from the fact that the act of June 25, 1910, provided that 
the décisions of the Secretary of the Interior shall be final and con- 
clusive, which we think Congress had the power to do, as to lands the 
légal title to which the government held, it is not alleged in the bill 
that the Secretary of the Interior has as yet passed upon the question 
as to who are the heirs of Jacob Hallowell, according to the laws of 
the State of Nebraska, and the ruie asserted would not give the courts 
any right to interfère until the matter had been passed upon by the 
Secretary of the Interior. This nécessitâtes the afhnnance of this case, 
but we may add that the government has never recognized any distinc- 
tion as to the right of inheritance among the Indians between the chil- 
dren of the first wife and the children of a polygamous consort, whete 
the Indians by their customs, while in a tribal state, permitted polyg- 
amy. 

The United States Suprême Court has never directly passed upon 
this question. It was directly presented to that court in Jones v. Mee- 
han, 175 U. S. 1, at page 26, 20 Sup. Ct. 1, at page 11 (44 L. Ed. 49). 
In that case it appears : 

"On July 23 and 24, 1895, the défendant Introduced testlmony of Moose 
I>ung the younger, and of other Indians, showlng that his father had two 
wlves, both llving at the same time, and left six surviving descendants: 
Three children, (1) Moose Dung the younger, the eldest son by the flrst wife, 
(2) a daughter by the first wife, and (3) a daughter by the second wife; and 
three grandchildren, (4) a son of a deceased daughter by the first wife, (5) a 
daughter of a deceased daughter by the first wife, and (6) a son of a deceased 
son by the second wife." 

The question was thus directly presented as to whether the chil- 
dren and grandchildren by the second wife were entitled to inherit. 
If the Suprême Court had thought the mère fact of their descent from 
the second wife defeated their claims, it could easily hâve said so. 
It apparently recognized their claims as heirs, but decided the case upon 
other grounds. 

The Suprême Court of Michigan first had the question before it 
in Compo V. Jackson Iron Co., 50 Mich. 578, 16 N. W. 295. Judge 
Cooley in his opinion did not announce the rule contended for by 
appellant. The court then consisted of Graves, Chief Justice, and 
of Cooley, Campbell, and Sherwood, Justices. Judge Cooley deliv- 
ered the opinion of the court, Sherwood, Justice, concurred, and 
Graves, Chief Justice, concurred in the resuit, but not in the opinion, 
while Campbell, Justice, dissented. 

In substantially the same case (Kobogum v. Jackson Iron Co., 76 
Mich. 498, 43 N. W. 602) the court unanimoùsly sustained the right 
of inheritance of a child of a polygamous consort, holding that she 
could inherit from her father. 

In Ortley v. Ross et al., 78 Neb. 339, 110 N. W. 982, the opinion 
says: 

"Now, it is contended by appellants that, as the alleged marriage between 
the father and mother of the plaintifC was polygamous, it was neither valid 
In the state of Minnesota, where the parties then resided, nor in the state of 
Nebraska, to which they subsequently removed. This contention would be 
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well founded If thls marriage had taken place between citlzens of the United 
States in auy state of the Union. But a différent rule prevalls with référence 
to the marriages of Indians, who are members of a trlbe recognized and 
treated with as such by the TJnited States government; for it bas always 
been the policy of the gênerai government to permit the Indian tribes as 
such to regulate thelr own domestic affairs, and to control the intercourse 
between the sexes by their own customs and usages. Consequently, when a 
member of an Indian tribe beconies a citizen of the United States and subject 
to its laws, by taking lands in severalty under the provisions of a treaty, as 
in the case at bar, a libéral rule Is applied in determining the legitimacy of 
any offspring that lie may hâve begotten under the customs and usages of 
the tribe to whieh he formerly belonged. The rule so applied is that mar- 
riages valid by the law governlng both parties when made must be treated 
as valid everywhere." 

If this is not an announcement that the children of a polygamous 
marriage, made while the parties were members of an Indian tribe, 
and in accordance with the customs and usages of the tribe, are law- 
ful heirs of the father we do not understand it. 

While décisions are cited that monogamous marriages according 
to the Indian custom are valid, we do not understand that any of 
them invoh'ed the question of the validity of a polygamous marriage 
according to Indian custom. We are therefore of the opinion that 
Sarah Hallowell Walker was the lawful heir of Benjamin Hallowell 
under the laws of Nebraska, and entitled equally with appellant to 
share in any inheritance from Jacob Hallowell, deceased. 

The right of Sarah Hallowell Walker to be considered an heir 
according to' the laws of Nebraska is in no wise dépendent upon her 
parents having been married according to the laws of Nebraska. 
This Indian tribe at the date of the marriage of the mother of Sarah 
Hallowell Walker and Benjamin Hallowell was a semi-independent 
power, and, though dwelling within the state of Nebraska, it could 
make no laws aft'ecting the customs among thèse Indians, and least 
of ail could any laws on marriage of Nebraska hâve any effect among 
the members of such Indian tribe. They owed no allegiance to the 
state while in their tribal relation, and received from the state no pro- 
tection. United States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 30 
L. Ed. 228. 

Manifestly Nebraska laws had nothing to do with whether plural 
marriages should take place among them or not. Congress could hâve 
passed a law prohibiting plural marriages among tribal Indians if it 
saw iît, but it did not do so. They were left to be governed by their 
own tribal laws as to ail social relations that might exist among them. 
The Indians were subject, while their tribal relations existed, to the 
laws only of Congress, and in the absence of such laws were left to be 
governed by their own laws and customs as to domestic and social 
practices including marriage, and whether they should practice mohog- 
amy or polygamy was left wholly to them. Under the laws of Ne- 
braska we are inclined to think that Hiram Chase, 2d, and Eileen Law- 
less did not inherit any présent interest in the equity in the land in 
question allotted to Jacob Hallowell. Douglas v. Cameron, 47 Neb. 
358, 66 N. W. 430. But that was a question for the Secretary of the 
Interior to détermine. 

It foUows this case must be afhrmed. 
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HALLOWBLL v. GOMMONS et aL 
(Circuit Court of Appeals, Eighth Circuit. January 29, 1914.) 

No. 3922. 

Appeal from the District Court of the United States for the District 
of Nebraska; W. H. Munger, Judge. 

Suit by Simeon Hallowell against John M. Gommons, as Acting 
Indian Agent, etc., and another. Froin a decree dismissing the bill, 
complainant appeals. Affirmed. 

Hiram Chase, of Pender, Neb., for appellant. 

A. W. Lane, Asst. U. S. Atty., of Omaha, Neb. (F. S. Howell, U. 
S. Atty., of Omaha, Neb., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This case involves substantially the same 
questions presented in the case of Simeon Hallowell, Appellant, v. 
John M. Commons, Acting Indian Agent, etc., «et al. (No. 3923) 210 
Fed. 793. 127 C. C. A. 343. In that case the property in controversy 
was the allotment to Jacob Hallowell, while in this it is the allotment 
to his brother, Benjamin Hallowell, the father of Simeon Hallowell 
and of Sarah Hallowell Walker. In this case Sarah Hallowell Walker 
claims as the direct heir of her father, while in the other case she 
claimed as a collatéral heir of her uncle. It is claimed that she could 
not inherit at ail from her uncle, but that her right to inherit from her 
father is dépendent upon how far her father had recognized her as his 
child, and whether he had recognized her as provided by the laws of 
Nebraska with référence to inheritances. 

The view entertained by this court as shown by its opinion in No. 
3923 is adverse to appellant on this question, and covers ail matters 
necessary to pass on hère ; and, under the rule laid down in the opin- 
ion in that case the decree of the District Court is affirmed. 



A. D. HOWE MACH. CO. v. DAYTON, United States District Judge. 

(Circuit Court of Appeals, Fourth Circuit. November 28, 1913.) 

No. 1,223. 

1. MANDAMUS (§ 58*) — EiGHT TO WeIT ISSUANCE — COMPLIANCE WITH MAN- 
DATE. 

The Circuit Court of Appeals bas power by mandamus to corapei the 
carrying out of its decree and mandate by the trial court, but such power 
will be exercised only when it appears that the court below bas refused 
to perforai ? duty which is required by the mandate, and the petitioner 
is without adéquate relief. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dlg. § 121 ; Dec. Dlg. 
{ 58.* 

Enforcement of 3»îcree of appellate court by mandamus, see note to Ex 
parte Chicago Title & Trust Co., 77 C. C. A. 409.] 

•For other cases see same topio & S ndmbeb in Dec. à Am. Bigs. 1907 to date, & Rep'r Indexea 

210 F.— ei 
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2. Appeal and Error (§ 11&4*) — Inteeloctitory Decree — Review. 

Judicial Code (Act March 3, 1911, c. 231, 36 Stat 1134 [U. S. Comp. St. 
Supp. 1911, p. 194]) § 129, provides that wliere on a hearing in equity in 
a District Court, or by a judge ttiereof in vacation, an injunction sliall be 
granted, eontinued, refused, or dissolved by an interlocutory order or de- 
cree, or an application to dissolve an in.iunction shall be refused, or an 
Interlocutory order or decree shall be made appointing a receiver, an ap- 
peal may be talten therefrom to the Circuit Court of Appeals, notwith- 
standing an appeal in such case, upon final decree, might be taken direct 
to the Suprême Court. Held, that where a decree was enœred declaring 
complainant's patent valid and infringed by défendant, granting an inter- 
locutory injunction, and directing a référence to a master for an aceount- 
ing, it was interlocutory ouly, and an appeal therefrom brought up for 
review only the question of the validlty and infringement of the patent 
and complainant's right to an injunction, and hence a mandate of affirm- 
ance could not be regarded as determining any matter connected with a 
référence to détermination of damages, if any, to which complainant was 
entitled. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4648- 
4656, 4660 ; Dec. Dig. § 1194.*] 

Pétition by the A. D. Howe Machine Company for writ of manda- 
mus against Hon. Al^ton G. Dayton, United States District Judge for 
the Northern District of West Virginia, to compel alleged compliance 
with the original decree in a suit for infringement of patent after 
affirmance on appeal. Denied. 

H. E. Dunlap, of WheeHng, W. Va., for petitioner. 
R. J. McCarty, of Dayton, Ohio, for respondent. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. This is a pétition for a writ of man- 
damus to compel the judge of the District Court for the Northern Dis- 
trict of West Virginia to comply with the terms of the decree orig- 
inally entered in the case of Coffield Motor Washer Co., Complainant, 
V. A. D. Howe Machine Co., Défendant. That suit was originally in- 
stituted in said district for an infringement of reissued letters patent 
No. 12,719. The matter was submitted on pleadings and proof on the 
26th day of July, 1911, and a decree was entered declaring said letters 
patent valid and infringed by défendant, granting an interlocutory in- 
junction, and also directing a référence to the master for an account- 
ing; from which decree an appeal was taken to this court, wherein the 
lower court was affirmed on the 9th day of July, 1912 (197 Fed. 541, 
117 C. C. A. 37). 

It is contended by the petitioner that : 

"On the 26th day of September, 1912, there was entered In this cause an or- 
der signed by said Alston G. Dayton, Judge, entitled an 'Amendment to Order 
of Référence,' which, without the authority of this court, whose mandate said 
decree uow Is, materially enlarged the mandate by extending its terms to in- 
clude matters whicli, as your petitioner is informed and believes, cannot prop- 
erly be Inquired into and aseertained under said mandate, and which cannot 
be properly considered under the rules governing accountings to ascertain 
profits and damages as pointed out in the brief in support of this pétition, 
flled herewith." 

*For other cases see same topic & § numeer in Dec. & Am. Dîks. 1907 to date, & Rep'r Indexes 
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] t is f urther insisted that the matters called for by the amendment to 
said order of référence are not matters which can properly be taken 
into account by the master in assessing the profits and damages to 
which the complainant may be entitled, and that said amendments are 
not germane to said decree, and that if a référence is had thereunder 
that petitioner will be greatly inconvenienced and will suffer irrépar- 
able injury. 

Petitioner prays that a mandamus issue directed to the district judge 
of said court to compel him to vacate the said order entered Septem- 
ber 26, 1913, and to direct said district judge to instruct the master to 
proceed with the accounting under the terms of the order of référence 
contained in the mandate of this court. 

[1] That this court bas the power by mandamus, when the occasion 
so requires, to compel the enforcement of its decree and mandate, is 
well settled. However, in such cases this power will only be exercised 
when it is made to appear that the court below refuses to perform a 
duty which is required by the mandate of this court. The writ will be 
only granted when it appears that the petitioner is without adéquate 
relief. 

The Suprême Court of the United States, in Re Blake et al, 175 U. 
S. 117, 20 Sup. Ct. 42, 44 L. Ed. 94, in referring to this question among 
other things said : 

"The writ of mandamus cannot be Issued to compel a judlcial tribunal to 
décide a matter within its discrétion in a particular way, or to review its ju- 
dicial action had in the exercise of legitimate jurisdiction, nor be used to per- 
form the office of an appeal or writ of error. Aud it only lies, as a gênerai 
rule, where there is no other adéquate remedy. As respects the fédéral courts, 
It is well settled that where the mandate leaves nothlng to the Judgment or 
discrétion of th» court below, and that court mistakes or misconstrues the de- 
cree or judgment of this court and does not give full efCect to the mandate, its 
action may be controiled, either upon a new appeal or writ of error if in- 
volvlng a sufficient amouiit, or by writ of mandamus to exécute the mandate 
of this court. City Bank of Ft. Worth v. Hunter, 152 U. S. 512 [14 Sup. Ct. 
675, 38 L. Ed. 534] ; In re Sanford Fork & Tool Co., 160 V. S. 247 [16 Sup. 
Ct. 291, 40 L. Ed. 414] ; In re Potts, 166 U. S. 263 [17 Sup. Ct. 520, 41 L. Ed. 
9&4]." 

[2] The appeal in the case upon which this motion is founded was 
taken in pursuance of section 129 of the Judicial Code, which is in the 
f ollowing language : 

"Where upon a hearing in equity in a District Court, or by a judge thereof 
in vacation, an injunction shall be granted, continued, refused, or dissolved 
by au interlocutory order or decree, or an application to dissolve an injunction 
shall be refused, or an interlocutory order or decree shall be niade appointing 
a receiver, an appeal may be taken from such interlocutory order or decree 
granting, continuing, refusing, dlssolving, or refusing to dissolve, an injunc- 
tion, or appointing a receiver, to the Circuit Court of Appeals, notvi'ithstand- 
Ing an appeal in such case might, upon final decree under the statutes regu- 
lating the same, be taken directly to the Suprême Court. * • » " 

We find the following référence to the foregoing section in Walker 

on Patents (3d Ed.) § 644a : 

"An appeal from an interlocutory decree which grants, continues, refuses, 
dissolves or refuses to dissolve an Injunction, may be taken to the Circuit 
Court of Appeals, for the circuit in which that decree was rendered, at any 
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time within thirty days from the entry of the decree. Such an appeal wlll 
secure a review of that part of the decree which refers to an injunction ; and 
to that end, the Circuit Court of Appeals will décide the question of validity 
and iufringement, and whatever other questions underlie the question of the 
justice of an injunction. * • * " 

In the case of Kilmer Mfg. Co. v. Griswold et al., 67 Fed. 1017, 15 
C. C. A. 161, the Circuit Court of Appeals for the Second Circuit, in 
ref erring tô this question, said : 

"Inasmuch as the decree of the Circuit Court is not final, the only appeal 
which can be considered is from so mueh of such decree as grants an injunc- 
tion." 

In the case of Metallic Extraction Co. v. Brown, 104 Fed. 345, 43 
C. C. A. 568, the Circuit Court of Appeals for the Eighth Circuit said : 

"It is urged flnally in behalf of the appellant that the decree which was en- 
tered by the lower court must, In any event, be modifled so as to exempt it 
from an accounting for damages resultlng from the infringement, because the 
appellee did not allège in his bill or tender auy évidence that he had marked his 
machines with the word 'Pateated,' together with the day and year the patent 
was granted, or prove that the défendant was duly notified of the infringement, 
as required by section 4900 of the Eevised Statntes (U. S. Comp. St. 1901, p. 8388). 
In support of this proposition, the appellant cites Dunlap v. Schofield, 152 U. S. 
244, 14 Sup. et. 576, 38 L. Ed. 420 ; also, Coupe v. Royer, 155 U. S. 505, 584, 15 
Sup. et. 199, 39 L. Ed. 263. With référence to this point, It may be said that, as 
this is an appeal taken under the provisions of section 7 of the Act of March 
3, 1891, c. 517, 26 Stat. 828, as amended by the Act of February 18, 1895, 28 
Stat. 666, c. 96 (U. S. Comp. St. 1901, p. 550), the decree below not havlng as 
yet become final, the appeal brings before this court for review only so much 
of the decree as awarded an injunction. Besides, we do not find that the at- 
tention of the lower court was directed to that clause of its decree which au- 
thorized an accounting as to the damages, and it may be that no damages 
vi'ill ever be elaimed by the appellee or assessed in his favor. In view of thèse 
considérations, we do not deeni it nocessary at this time to wilde tlirough the 
great volume of testlmony to ascertain if there was, in faet, sulflcient évidence 
that notice of the infringement had been given to the appellant to warrant a 
recovery of damages as well as profits. This question may well be left open 
for future considération when there shall hâve been a final decree which 
awards damages." 

Also in the case of Ex parte National Enameling Co., 201 U. S. 
156, 26 Sup. Ct. 404, 50 L. Ed. 707, the Suprême Court of the United 
States, in ref erring to this subject, said : 

" * * * It will i,g noticed that the appeal is allowed from an interlocu- 
tory order or decree grantiug or continulng an injunction, that it must be 
taken within thirty days, that it is given precedence in the appellate court, 
that the other proceedings in the lower court are not to be stayed, and that 
the lower court may rcqulre an additional bond. Obviously that which is con- 
templated is a review of the interlocutory order, and of that only. It was 
not intended that the cause as a whole should be transferred to the appellate 
court prier to the final decree. The case, except for the hearing on the ap- 
peal from the interlocutory order, is to proceed in the lower court as though 
no such appeal had been taken, unless btherwise specially ordered. It may be 
true, as alleged by petitioners, that 'it is of the utmost importance to ail of 
the parties in said cause that there shall be the speediest possible adjudication 
by the United States Circuit Court of Appeals as to the validity of ail tb" 
claims of the aforesald letters patent which are the subject-matter thereot.' 
But it was not intended by this section to give to patent or other cases in 
which interlocutory decrees or orders were made auy precedence. It is gen- 
erally true that it is of importance to litigants that tlieir cases be disposed of 
promptly, but other cases bave the same light to early hearing. And the pur- 
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pose of Congress in this législation was that there be an immédiate review of. 
the interlocutory proeeedings and not an advaneement generally over «ther 
litigation. 

"I>etitioners rely mainly on Smith v. Vulcan Iron Works, 165 U. S. 518 [17 
Sup. et. 407, 41 L. Ed. 810]. In that case it was held that, when an appeal 
is taken t'rom an interlocutory order granting or continuing an injunction, the 
whole of the order is taken up, and the appellate court may (if upon an ex- 
amlnation of the record as thus presented it is satisfled that the bill is entirely 
destitute of equity) direct a dismissal, and is not limited to a mère reversai of 
the order granting or continuing the injunction, Take an ordinary patent 
case. If an injunction is granted by an interlocutory order, and the order is 
taken on appeal to the Circuit Court of Appeals, and that court is of opinion 
that the patent is on its face absolutely void, it would be a waste of time and 
an unnecessary continuance of litigation to simply enter an order setting aside 
the injunction and remanding the case for further proeeedings. The direct 
and obvions way is to order a dismissal of the case, and thus end the litiga- 
tion. And such is the scope of the opinion in that case. After noticing the 
gênerai rule that appeals will not lie until after final decree, and that an or- 
der or decree in a patent case granting an injunction and sending the cause 
to a master for aecounting is interlocutory only, and therefore not reviewable 
on appeal before the final decree in the case, it referred to the provision of 
section 7, and said (165 U. S. 525, 17 Sup. Ct. 410, 41 L. Ed. 810) : 'The mani- 
fest intent of this provision, read in the light of the préviens practice in the 
courts of the United States, contrasted with the practice in courts of equity of 
the highest authority elsewhere, appears to this court to hâve been, not only 
to permit the défendant to obtain immédiate relief from an injunction, the 
continuance of whieh throughout the progress of the cause might seriously af- 
fect his interest, but also to save both parties from the expense of further liti- 
gation, should the appellate court be of opinion that the plaiiitifl: was not en- 
titled to an injunction because his bill had no equity to support it' But no- 
where in the opinion is it Intimated that the plaintifC was entitled to take any 
cross-appeal or to obtain a final decree in the appellate court. This view of 
the scope of section 7 was reafflrmed in Mast, Foos & Co. V. Stover Mfg. Co., 
177 V. S. 485, 494, 495 [20 Sup. Ct. 708, 44 L. Ed. 856]." 

While the decree of the lower court in the suit upon which this 
motion is based among other things ordered a référence for an ae- 
counting, in accordance with the usual practice, those matters were not 
argued, and from that portion of the decree standing by itself no appeal 
could hâve been taken at that stage of the proeeedings. So clearly was 
this understood that this court did not consider the same or undertake 
to pass upon any question other than the action of the lower court in 
holding that the patent was valid and had been infringed and as to 
granting the injunction. 

While the decree of the lower court directs a référence, the same 
had not been executed at the time the case was brought hère on appeal. 
There had been no détermination of the matters involved therein, such 
as would arise upon the incoming of the master's report and the entry 
of the final decree. 

Where a decree of the District Court is final and has been affirmed 
by this court and nothing is therefore left to the discrétion of the lower 
court, and the district judge refuses to enforce the same or seeks to 
enlarge the scope of the decree so as to include matters not contained 
in the original decree, as alleged in this instance, we would be con- 
strained to issue the writ. However, the decree in question is not final, 
nor has the same in so far as it relates to the référence for an account- 
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ing been considered or passed upon by this court ; therefore we do not 
deem it expédient to grant the writ of mandamus as prayed for m this 
instance. 

Motion for mandamus denied. 



TORRANCE et al. v. THIRD NAT. BANK OF PTTTSP.TTnnTI. 

(Circuit Court of Appeals, Thlrd Circuit. January 23, 1914.) 

No. 1797. 

PLEDGES (§ 19*) CONTRAOT CONSTBUCTION. 

Certain parties afterwards bankrupts, having executed a Joint note, exe- 
cuted a contract pledging certain corporate stock wliicli they owiieU Jointly 
as collatéral security for the payment of the note, "or any otUer liabilities 
of the undersigiieU to the holder now due or to becouie due, or tliat mighf 
thereafter be contracted," etc. Meld that, since the note created a joint 
liability, the otber liabilities for which the collatéral was pledged shoulU 
be construed also to be those incurred by the bolders jointly, and heiice 
the collatéral was not available in settlement of the several obligations of 
the bankrupts, assumed by them as indorsers of the notes of otber cor- 
porations. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §| 58-<33 ; Dec. Dlg. 
S 19.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Francis J. Torrance, trustée of the estate of William H. 
Graham, bankrupt, and Justus Mulert, trustée of the estate of M. K. 
Salsbury, bankrupt, against the Third National Bank of Pittsburgh. 
Judgment for défendant, and plaintiffs bring error. Reversed, with 
directions. 

Wm. E. Schoyer, Morris, Walker & Allen, and Lyon & Hunter, ail 
of Pittsburgh, Pa., for plaintiffs in error. 

C. F. C. Arensberg and Patterson, Crawford, Miller & Arensberg, 
ail of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. On May 1, 1908, William H. Graham and M. 
K. Salsbury, bankrupts above named, executed their joint and several 
note to their own order, in the sura of $43,000.00, and delivered the 
same, indorsed in blank by them, to the Bank of Pittsburgh, N. A., 
payable at said bank in considération of a loan made to them at that 
tiihe. The f oUowing is a copy of said note : 
"$43,000. Pittsburgh, Pa., May 1, 1908. 

"On demand, after date, for value received we jointly and sevenilly promise 
to pay to the order of ourselves with interest, $43,000 having depo^ited bere- 
with as collatéral security for payment of this or any other liabilities of the 
undersigned, to the holder hereof now due or to become due or that niay here- 
after be contracted, the foUowing property, viz. : 

"700 shares West Penn Rys. Pfd. Stock, 300 shares Lustre Mining & Smelting 
Co. Stock, sold Sept. 15, 1909, with the further rlght to call for additional se- 

*For other casM «m mme topic & l ncmbbb in Dec. & Am. Diga. 1907 to data, & Rsp'r Indexe* 
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curlty, and on the fallure to respond, this obligation shall be deemed to be 
due and payable without demand or notice, wlth fuU power and autliority to 
the liolder hereof to scU and assign and deliver the vvhole of the above men- 
tioned securities, or any part thereof, or any substitute therefor or any ad- 
ditions thereto, or any other property at any time given unto or left in pos- 
session of the holder hereof, at any brolter's board or at public or private sale, 
at the option of tbe holder hereof, on the non-performance of this promise, or 
the non-paynient of any of the liabilities above mentioned at any of the times 
or tinie mentioned hereafter, without demand, advertisement or notice, and 
with the right to purchase as any other bidder at any public sale thereof held 
by virtue hereof. And after deducting ail légal or other costs or expense for 
collection, sale and delivery, to apply the residue of the proceeds of such sale 
or sales so to be made to pay any, either, or ail of above mentioned said lia- 
bilities as the holder hereof shall deem proper, returning the overplus to the 
undersigned. [Signed] M. K. Salsbury. 

"[Signed] Wm. H. Graham. 
"Payable at the Bank of Plttsburgh, N. A." 

At the same time, the makers deposited with the bank certain securi- 
ties recited in the note. The note was made on a printed form pre- 
pared by the Bank of Pittsburgh. The securities so deposited were 
jointly owned by the makers. 

On June 1, 1909, the Lustre Mining & Smelting Company made its 
note for $6,950 to the order of John H. Mueller. This note was in- 
dorsed by Mueller and by Salsbury and by Graham, individually and 
successively, and discouiited by the Bank of Pittsburgh, N. A. 

On July 19, 1909, the Lustre Mining & Smelting Company made its 
note for $8,100 to the order of H. D. Gamble. This note was indorsed 
by Gamble and afterwards by Graham and Salsbury, individually and 
successively, and was discounted by the Third National Bank, défend- 
ant in error, and thereafter held by it. 

On August 6, 1909, the said Bank of Pittsburgh, N. A., sold and 
delivered the note for $43,000, dated May 1, 1908, with the securities 
recited therein, to the Third National Bank of Pittsburgh, the défend- 
ant in error, and also the note discounted on June 1, 1909, by the Bank 
of Pittsburgh, N. A., for the sum of $6,950. 

On December 20, 1909, the défendant in error sold said collatéral 
jointly owned by Graham and Salsbury, for the sum of $56,000, which 
was applied to the payment in full of their joint note for $43,000, of 
which it was the holder, leaving a surplus of $14,098.79. This sur- 
plus was applied to the individual liability of Graham and Salsbury, 
respectively, on the notes of June 1, 1909, and July 19, 1909. 

Pétitions in bankruptcy were filed against the said Salsbury and 
Graham on the 24th day of December, 1909, and they were both duly 
adjudicated bankrupts on the 13th day of January, 1910, Francis J. 
Torrance being appointed trustée of the estate of William H. Graham, 
and Justus Mulert trustée of the estate of M. K. Salsbury. 

Thereafter, the plaintiffs in error, as trustées in bankruptcy of 
Graham and Salsbury, brought suit in the court below against the de- 
fendant in error, claiming the said sum of $14,098.79, being the sur- 
plus of the proceeds of the jointly owned securities deposited by Sals- 
bury and Graham with the Bank of Pittsburgh at the time of its dis- 
count of their joint note for $43,000. 
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The case having been put at issue, a stipulation was entered înto 
between the parties for trial before the judge without a jury, and the 
matter so came on for hearing, and subsequently thereto the court 
fàled its opinion, setting forth its findings of f act and conclusions of law 
and ordering judgment to be entered for the défendant. Judgment 
was accordingly entered on the 28th day of July, 1913, against the 
plaintifif and for the défendants, and from this judgment plaintiffs hâve 
sued out and are now prosecuting this writ of error. 

There are no disputed facts in the case, and the findings thereof by 
the court are substantially as above recited. 

The single question presented is as to the proper interprétation of 
the collatéral pledge of securities jointly owned by the makers of the 
note. We quote again the language of this pledge : 

"Having deposited herevvith as collatéral security for the payment of this 
or any other liabillty, or llabillties, of the uuderslgned to the holder hereof, 
now due or to become due, or that may be hereafter contracted." 

We observe, first, that the note created a joint liability. The f act that 
the liability was also stated to be several as well as joint, bears only 
upon the rights and remédies of the payée or holder, who may pursue 
the makers jointly or separately. The liability, however, of the makers 
inter sese is joint, and if the payée or holder receives or recovers from 
one of the makers the whole sum due upon the note, the one from whom 
it is thus received or recovered may, in turn, recover from the other 
joint maker his proportionate share of the indebtedness. It is well to 
keep in view this familiar légal status of the parties to the obligation 
created by the note, because of the insistence by défendant in error 
that the joint and several obligation of the note serves to extend the 
scope of the pledge of the jointly owned securities as collatéral to the 
individual liabilities of the makers, as indorsers of the notes referred 
to. It seems to us that the words, "of this or any other liabilities of 
the undersigned," clearly indicate that the other liabilities referred to 
are of the same character as the joint liability in the $43,000 note. 
Moreover, the natural inference, from the words "liabilities of the un- 
dersigned," would be that the jointly owned securities were pledged 
only for the joint liability of the two makers. So that the clause is 
as if written, "any other liability or liabilities of Graham and Sals- 
bury." A.ny other meaning than this is a strained, secondary, or argu- 
mentative meaning. Such a meaning cannot be imposed upon the 
terms of a pledge, which must be construed with a certain measure of 
strictness. It was for the bank that framed this pledge of jointly owned 
collatéral, to bave made the meaning now insisted upon by it clear, 
by inserting the words "or either of them" after the words "the under- 
signed," making the clause read : 

"Any other liability or liabilities of the undersigned or either of them." 

If, as we bave said, the words "jointly and severally" in the body of 
the note bave relation only to the remedy of the payée or holder, and 
do not touch the relation of the makers inter sese, the différence be- 
tween the liability thus created and the individual and several liability 
of successive indorsers of a promissory note must be at once apparent. 
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The indorser who pays the amount due on the note is not liquidating 
a joint liability. He may, it is true, hâve recourse to a prior indorser 
for the whole, not a proportionate, amount that he had paid and may 
recover on the individual contract implied in the indorsement, but the 
Hability of each indorser, individual and several, is in its essential char- 
acter very différent from the HabiHty of the makers of a joint and 
several note. We think, therefore, that nothing can be predicated upon 
the Word "severally" in the body of the note, that would indicate that 
the individual liability of Graham and Salsbury, as indorsers of the 
Lustre Mining & Smelting Company notes, was covered by the jointly 
owned securities pledged for the protection of their joint note of 
$43,000. 

The case of Mulert, Trustée of Salsbury, v. National Bank of Taren- 
tum, 210 Fed. 857, 127 C. C. A. 419, recently decided by this court and 
referred to by the learned judge of the court below, concerned the in- 
dividual note of M. K. Salsbury, to which was attached a like mém- 
orandum of securities deposited as collatéral for the payment of that 
note or "any other liabilities of the undersigned to the holder hereof." 
The bank, to whom the note was given and by whom the loan was 
made, transferred it to another bank, which, as holder, applied the 
securities, not only to the note thus transferred, but to other liabilities 
of the maker of the note to the holding bank. The case turned on the 
meaning and scope of the word "holder," and the court held that the 
défendant bank came within that distinction — a very différent question 
from the one presented by the case before us. 

Défendant in error called attention to the fact that when personal 
notice was given to both Salsbury and Graham by the bank that it was 
about to sell the spécifie securities deposited as collatéral to the $43,000 
note, that Salsbury wrote in reply a letter, in which it is alleged that he 
conceded the right of the bank to sell the collatéral pledged with the 
joint note of himself and Graham, and apply the proceeds to the liqui- 
dation of his (Salsbury's) individual liabilities. If this were so, it 
would not justify the bank in selling those jointly owned securities with- 
out the assent of both joint owners. But a référence to Salsbury's let- 
ter shows that it is by no means clear that any such authority was at- 
tempted to be given in regard to the application of the proceeds of the 
jointly owned securities. 

The judgment below is therefore reversed, with directions to the 
court below to enter judgment for the plaintïff, unless cause be shown 
to the contrary. 
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GTTARANTT TRUST CO. OF NEW TORK v. TTANNAT et al, 
(Clrciiit Court of Appeals, Secona Circuit. December 0, 1913.) 

No. 62. 

1. Carriers (§ 46*) — Bills oï Lading — Rigiits of Transférées — What Law 

GOVEBNS. 

AVhere a contract for the purchase and sale of eotton to be shipped from 
tbe United States to Liverpool was made in England, and expressly pro- 
vided tbat bills of exchange for shipnients should be dravvn on a Liver- 
pool bank, and such a bill, with Mil of lading attacbed, was presented for 
acceptance to such bank and accepted and paid in Kngland, the riglits of 
the parties on the subséquent discovery thnt the purported bill of lading 
was a forgery are governed by the law of England. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. § 220 ; Dec. Dig. 
g 40.*] 

2. Evidence (§§ 517, 541*) — Stjbjects of Expert Testtmony — Unwrittkn 

Law of Foreion Countby — Qualification of Experts. 

The unwritten law of a foreign country must be proved by the paroi 
testlniouy of experts, and lawyers who are practiclng In such couutry are 
compétent as experts to prove it. 

[Ed. Note.~For other cases, see Evidence, Cent. Dlg. §§ 232T, 2354; 
Dec. Dig. §§ 517, 541.*] 

3. Carriers (§ 58*) — Bills of Ladino — Recoveby of Patment. 

A bill of exchange, with a bill of lading attached, drawn by a flrm of 
American eotton dealers on a Liverpool bank in aceordauce with a con- 
tract for the sale and shiiiuient of eotton to plaintiffs In Liverpool, was 
purchased by défendant bank, presented to and accepted and puid by the 
Liverpool bank under authority from plaintiffs. Later it was discovered 
that tbe bill of lading was forged, and that no eotton had been shipped. 
held, that under the law merchant of England as established by expert 
testimony, the instrument aud its acceptance were uucouditional ; that 
tliere was no Imiilied warranty of the genuineness of the bill of lading 
by défendant, aud that it could not be required to repay the money re- 
ceived. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. $S 179-190; Dec. 
Dig. § 5S.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Anthony S. Hannay and others against the Guar- 
anty Trust Company of New York. Judgment for plaintitïs, and 
défendant brings error. Reversed. 

See, also, 187 Fed. 686. 

This case conies up on writ of error to review a Judgment rendered in the 
District Court for the Southern District of New York. The del'enUauts in er- 
ror were the plaintifl's below, and the plaintiff in error was the défendant be- 
low, and will be hereinafter so called. The plaintiffs are LU-itish sulijeots, 
and are engaged in business in Liverpool, England. The défendant is engaged 
in bankiug in the city of New York, and in the year 1912 handled foreign 
bills of exchange aniountiug to $'j;:!G,000,00O. Knisht, Yancey & Co., at the 
time a mercantile firm of Alabama engaged in the business of buying and 
selllng eotton, entered Into an agreement with the plaintifï on February 1, 
1910, to sell them 1,000 haies of eotton. In accordance with this agreement 

*For otlier cases see same topio & § ndmbub in Dec. & Âm. Dlgs. 1907 to date, & Kep'r Indexa* 
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they drew a blll of excliange on the Bank of Liverpool — admîtted to be the 
plaiiitilïs' agent, wMch bill was in the following foria: 

[15 shllllnga forelgn blU Btamp oancelledj 27 Apr. 1910 

Knlght, Yancey & Co. Decatur, Ala. U. S. A. 

Cotton Exchange lor 

Decatur, Ala. U. S. A« 
Sale date fl464 » 

2/1 February 10, 1910. 

Grade 
F M T 
Sixty aays after slght of this flrsl of eichange (second nnpald) pay to the order of 
. • . ourselvea. . « . . fourteen hundred and sixty-tour pounds and nlne shillings. 

100 

Value recelved and charge Oie sam« ta »ccount ol 

RS M I 

baies of cotton. 

To Bank ûl Liverpool, Ltd., (Pay London), 
Liverpool, England, SB. 
2988 
Knight, Yancey & Co, 
No. 633S 
2190 
3051 E4230 

Thls bill was for 100 of the 1,000 baies of cotton wbîeh plalntlff had sold, 
and tliere was attached to the bill an Instrument purporting to be a bill of 
lading of the 100 baies of cotton, and to be signed by the agent of the Louis- 
ville & Nashville Riiilroad Company of 100 baies of cotton marked R S M I 
for shipment to Liverpool, England. This bill was, in due course of business, 
purcliased by the défendant, and with the bill of lading attached was sent by 
ît to the Bank of Liverpool for acceptance and payment. On its recelpt the 
bank notlfied the plaintlffs, and asked that they call and inspect the documents 
and advlse it concernlng acceptance. After inspection by their représentatives 
the plaintlffs authorized the acceptance of the biU, and it was accepted and 
In due time pald to the défendant. 

The acceptance was in form as follows; 

Accepted 23 Feb. 1910 
Due 27 Api, 1910 
Payable at 
Messrs. Glyn, Mills, Currle à C* 

London. 
For the Bank of Liverpool Limited. 
Jno. J. Rltchie, Asst. Genl. Manager 

Robt. RIcharaBon, Manager, 

It snbsequently became known that the instrument pnrportlTi^ to be a Mil 
of lading was a forgeiy. But the spurious character of the document was not 
known to the défendant when It presented the blll, nor was It known to the 
plaintlffs when they accepted it, although at the time it was pald rumors that 
possUily It mieht be a forgery had been brought to the attention of the plain- 
tlffs and of the Bank of Liverpool. 

The action is brought to recover money pald under a mutual mistake of 
fact 

Stetson, Jennings & Russell, of New York City (William D. Guth- 
rie and Charles Howland Russell, both of New York City, of coun- 
sel), for plaintiff in error. 

Harrington, Bigham & Englar, of New York City (Howard S. Har- 
rington, of New York City, of counsel), for défendants in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question presented to this court involves the right of the drawee of a 
biU of exchange to recover from an innocent payée the money paid 
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if it subsequently turns out that the bill of lading attached to the bill 
at the time of its acceptance was forged. 

[1] The original transaction took place at Liverpool, England. It 
was there the contract for the sale and purchase of the cotton was 
made. The contract expressly provided that a bill of exchange should 
be drawn on the Bank of Liverpool. AU the transactions relating to 
its présentation for acceptance, its acceptance and payment, took place 
in England. It was there that what are alleged to be the false repré- 
sentations and warranty were made and acted upon which are relied 
upon as the basis of this action. The défendant lias an ofRce and car- 
ries on a large part of its business in England, and the action against 
it might hâve been brought in that country had the plaintiiïs been so 
disposed. As ail the transactions took place in England, there is no 
doubt but that the law of England, as the place vv'here the contract of 
acceptance was made and was to be performed, must govern and dé- 
termine the rights and liabilities of the respective parties. Boyce v. 
Edwards, 4 Pet. 111, 123, 7 L. Ed. 799; Andrews v. Pond, 13 Pet. 65, 
77, 78, 10 E. Ed. 61 ; Tilden v. Blair, 21 Wall. 241, 247, 22 L. Ed. 
632 ; Scudder v. Union Bank, 91 U. S. 406, 412, 23 L. Ed. 245 ; Pierce 
V. Indseth, 106 U. S. 546, 550, 1 Sup. Ct. 418, 27 L. Ed. 254 ; Hall v. 
Cordell, 142 U. S. 116, 120, 12 Sup. Ct. 154, 35 L. Ed. 956. The Eng- 
lish courts act upon the same principle in like cases. Rouquette v. 
Overmann, L. R., 102 V. 525 ; s. c, 4 English Ruling Cases, 287. 

The trial judge felt bound by the décision on demurrer (Hannay v. 
' Guaranty Trust Co. [C. C] 187 Fed. 686) to direct a verdict for the 
plaintiffs. But the facts as developed at the trial were essentially dif- 
férent, and the case was materially changed. The law of England was 
not before the court on the hearing of the demurrer because not 
pleaded, and no proof of that law had been presented. The complaint 
under which the trial took place was an aniended complaint, and not 
the one which was before the court on demurrer and the material dif- 
férence in the state of the pleadings differentiated the case at trial 
from the case upon demurrer. 

Courts do not take judicial notice either of the written or unwritten 
law of a foreign country. But the défendant in its answer to the 
amended complaint pleaded the English Bills of Exchange Act of 1882, 
and averred that there was and still is a uniform gênerai and well- 
known custom or usage among bankers and cotton dealers in the 
United States and in England, to the efïect that when bills of exchange 
are drawn against cotton goods sold for shipment to foreign ports, 
and words are inserted in said bills similar to those in the bill in ques- 
tion ("Charge the same to account of g~^ baies of cotton"), such 
words do not change the unconditional character'of the order to pay. 
It also averred that this usage is a part of the law merchant both of 
the United States and of England. 

[2] The Suprême Court of the United States in Ennis v. Smith, 14 
How. 400, 425 (14 L. Ed. 472), said: 

"The written foreign law niay be proved, by a copy of the law properly au- 
thenticated. The unwritten must be by the paroi testimony of experts." 
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And lawyers who are practicing in the foreign jurisdiction are com- 
pétent as experts to prove it. Slater v. Mexican National Railroad 
Co., 194 U. S. 120, 130, 24 Sup. Ct. 581, 48 L. Ed. 900; Pierce v. Ind- 
seth, 106 U. S. 546, 1 Sup. Ct. 418, 27 L. Ed. 254; The Asiatic Prince, 
108 Fed. 287, 47 C. C. A. 325 ; In re International Mahogany Ce, 147 
Fed. 147, 148, 78 C. C. A. 58; Mowry v. Chase, 100 Mass. 79; Walker 
V. Forbes, 31 Ala. 9; Title Guaranty, etc., Co. v. Trenton Potteries Co., 
56 N. J. Eq. 441, 38 Atl. 422; Dyer v. Smith, 12 Conn. 384; Wig- 
more on Evidence, § 564; 16 Cyc. 886. 

[3] The défendant established the law of England on the subject 
involved in this case by the testimony of an English barrister of 40 
years' standing and expérience, who was also a K. C. since 1902, and 
appears to hâve been exceptionally vi^ell qualified to testify as an ex- 
pert concerning the true meaning and eiïect of the English Bills of 
Exchange Act and on the law of England. He was the only lawyer 
who as légal expert testified as to the law of England. No testimony 
was introduced which contradicted or qualified his positive testimony. 
In the Asiatic Prince, 108 Fed. 287, 289, 47 C. C. A. 325, 328, this 
court said: 

"The law of a foreign country and Its commercial usages are proved hère 
by calllng its lawyers and merchants and interrogatlng them. That has been 
done in this case, with a resuit which certainly warrants the conclusion that 
the proof is overwhelmingly the one way." 

The same statement can be made in the présent case. The proof in 
this case also "is overwhelmingly the one way." The plaintiffs hâve 
failed to contradict the defendant's expert as to what the law of Eng- 
land is, and they hâve made no application to take further proofs. 
The testimony establishes that the instrument in suit is an uncondi- 
tional bill of exchange under the law of England ; that its acceptance 
by the Bank of Liverpool was absolutely unconditional ; that the pré- 
senter of a bill of exchange to the drawee for acceptance does not, un- 
der the law of England, impliedly warrant the genuineness of an ac- 
companying document or attached bill of lading; that the duty to in- 
vestigate and détermine to the satisfaction of the party ultimately lia- 
ble the genuineness of documents accompanying the bill of exchange 
(in this case the bill of lading) rests upon the person who authorizes 
the acceptance, in the case before us the plaintiffs herein; that under 
the law of England the Bank of Liverpool could not recover the 
amount paid by it in a suit against the payée, or in a suit against the 
original présenter, on the theory of money paid under .a mistake of 
fact, or upon any other theory known to the law of England. The ex- 
pert supported his testimony by références to the cases decided in the 
English courts, and among them was the famous case of Price v. Neal, 
3 Burr. 1354, decided in 1762, and which he stated was in principle 
the law of England to-day, and the case of Leather v. Simpson, 40 L. 
J. Ch. 177, s. c, L. R. 11, Eq. 398, which he declared had been the 
law of England for 40 years. In Price v. Neal, supra, it was decided 
that when one accepted and paid a forged bill of exchange, upon dis- 
covering the forgery he could not recover the money from the innocent 
indorsee to whom he had paid it. The court held it was incumbent 
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upon the accepter to be satisfied that the bill drawn on him "was the 
drawer's hand" bef ore he accepted, land that it was not incumbent on 
the indorsee to make the inquiry. If there was any negUgence it was 
in the acceptor, not in the payée, and "there is no reason to throw ofï 
the loss from one innocent man upon another innocent man." In 
Leather v. Simpson, supra, an attempt was made by the acceptor who 
had paid the money on the bill of exchange to recover back the money 
so paid on discovering that the accompanying bill of lading was a 
forgery. The bill was dismissed on the ground that the plaintifï had 
no equity to recover back the money. 

One cannot destroy the effect of the uncontradicted testimony of a 
qualified expert in foreign law by the mère criticism of that testimony 
by counsel or by références to foreign statutes and foreign décisions. 
Foreign law cannot be proved by the citation of statutes and décisions 
made by counsel. If that can be done, then the statement that courts 
cannot take judicial notice of the foreign law is without meaning or 
significance. But in this case it was expressly stipulated between the 
parties that : 

"Any printed décision of any court In England niaterial to the issues herein 
may be received In évidence at the trial upon référence to the title of the 
cause in whieh such décision was made and to the volume of reports in whlch 
it is reported, without further authentication, and without ealllng any expert 
to testify as to the law of England." 

Still, no décision was introduced in évidence under this agreement 
whith has convinced us that the testimony of the English barrister was 
mistaken as to the law of that country on the question involved in 
this case. 

Counsel laid emphasis upon the character of the action, and that the 
plaintiffs are simply seeking to recover back money paid under a mu- 
tual mistake. But they hâve introduced no évidence to show that un- 
der English law A. can recover back from B. money which has been 
paid under a mutual mistake, where the mistake made related to a fact 
which, as between A. and B., the law made it the duty of A..to know. 

The judgment is reversed, and a new trial ordered. 



SANDOVAL et al. v. PRIEST et al. 

(Circuit Court of Appeals, Fifth Circuit. January 20, 1914.) 

No. 2,439. 

1. Evidence (§ 29*) — Judicial Notice — Foreign Laws — Laws of Précèdent 

Government. 

The United States courts In Texas take judicial notice of the laws of 
Mexico in force In that terrltory prior to its independence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 36, 37, 39, 43- 
46, 48; Dec. Dig. § 29.* 

Judicial notice of public laws and régulations, see note to Smith v. City 
of Shakopee, 44 C. C. A. 4.] 

2. HtrSBAND AND WlFE (§ 247*) COMMUNITT PrOPERTT DeSCENT UNDEK 

Spanish Law in Force in Texas. 

Under the Spanish law in force in Texas whlle it was a part of Mex- 
ico, there generally existed between husband and wife a community of 

*For other cases see eame toplc & § iraMBBit in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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acquêts and gains, and where such community exlsted ail property ac- 
quired by either spouse by onerous title, as by purchase, during tne ex- 
istence of thé marriage, became community property, and on the dis.solu- 
tion of tbe marriage by tlie death of one of the spouses an estate in and to 
one-lialf of sucti property at once vested by opération of law in the lieirs 
of tbe deceased spouse and the estate so descending in realty was a légal 
title. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dig. S§ 879, 
886; Dec. Dig. § 247.*] 

3. EtJSBAND AND WlFB (§ 247*) COMMUNITT PbOPERTY DëSCENT. 

A husband purchased land in Texas in 1809 which under the law of 
Mexico then in force became community property, and so reuiained un- 
til his wife's death in 1832. Ueld, that on the dissolution of the com- 
munity by such death the children of the wife as her heirs took full lé- 
gal title to one-half of the land, which was not divested by any subsé- 
quent change in the laws of the state. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. §§ 879, 
886 ; Dec. Dig. § 247.*] 

In Error to the District Court of the United States for the West- 
ern District of Texas; Thos. S. Maxey, Judge. 

Action at law by Alberto Sandoval and others against Théo Priest 
and others. Judgment for défendants, and plaintiffs bring error. Re- 
versée. 

Xhe plaintiffs in error on this cause brought suit in trespass to try title to 
recover the title and possession of a tract of land containing about 82 acres 
alleged to be of the reasonable cash market value of $300 per acre, situated 
in Bexar county, Tex. 

The défendants in error pleaded, as against plaintiffs in error, not guilty, 
and the statutes of limitations of three, flve, and ten years. 

The plaintiffs In errôr elaimed title by descent from thelr father, Carlos 
Sandoval, who was a grandson of Maria de Jésus Carbajal, who was the first 
wife of Mariano Rodriguez, who purchased the entire Gavino Valdez grant 
including the land in controversy in Bexar county, Tex., which was granted 
by the Spanish government to Gavino Valdez, the parish priest of the village 
of San Fernando, now the city of San Antonio, in 1798. Mariano Kodriguez 
married his first wife. Maria de Jésus Carbajal, in the year 1800. On Sep- 
tember 15, 1809, Mariano Rodriguez purchased the entire Valdez grant from 
the original grantee, and conveyance duly made. The said flrst wife of 
Mariano Rodriguez dled in 1832, and plaintiffs in error are Adelaida Lopez de 
Sandoval, the wife of her grandson, and Alberto Sandoval and Félix Sandoval, 
her great-grandchildren. 

On the trial in the lower court, after plaintiffs in error had introduced their 
évidence In chief, the trial court announced that if plaintiffs in error had any 
title It was an équitable title and that it was not necessary for them to pro- 
eeed further unless they expeeted to prove that the légal title had been eon- 
veyed to them or to some one under whom they claim, or had in sonie manner 
become vested In them ; and upon the plaintiffs in error announcing that, un- 
less the testimony they had introduced showed that they had a légal title, ■ 
then they had no légal title, since Mariano Rodriguez at his death left a will, 
which was duly probated, by the terms of which he bequeathed and devised 
ail of his property, whether real or Personal, to three of his children by his 
second wife, the court announced that it would give to the jury a pereraptory 
instruction to render a verdict in favor of ail of the défendants against ail 
the plaintiffs, -without requlring the défendants in the lower court to Intro- 
duce any testimony whatever. And the court gave a peremptory instruction 
to the jury to return a verdict in favor of ail the défendants against ail the 
plaintiffs, which verdict was returned by the .lury under said peremptory in- 
struction ; and the court then rendered judgment that plaintiffs in error take 

♦For other cases see same topic & § nbmbee in Dec. & Am. Digs. 1907 to date, & Rep r Indexes 
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nothlng by their suit agalnst défendants in error, and that défendants în er- 
ror go without day and recover of plaintifCs in error ail their costs, to which 
judgment the plaintifCs In error in open court then and there excepted. 

Don A. Bliss, of San Antonio, Tex., for plaintiffs in error. 
Marcus W. Davis, Wm. Aubrey, and J. D. Guinn, ail of San An- 
tonio, Tex., for défendants in error. 

Before FARDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

FARDEE, Circuit Judge (after stating the facts as above). What 
estate did the heirs of Maria de Jésus Carbajal, wife of Mariano 
Rodriguez, take to the property in controversy upon her death in 
1832 ; the parties and property then being in Mexico ? 

Bearing upon this question, the following propositions appear to 
be Sound: 

[1] First. The United States courts sitting in Texas take judicial 
notice of the laws in force in that territory prior to the indépendance 
thereof, since said laws were the laws of an , antécédent government 
to which the government of Texas is the successor. See Fremont v. 
United States, 17 How. 542, 15 h. Ed. 241; United States v. Ferot, 
98 U. S. 428, 25 L. Ed. 251. 

[2] Second. Under the Spanish law in force in Texas under the 
government of Mexico prior to the independence of Texas, there gen- 
erally existed between husband and wife a community of acquêts and 
gains, and where such community existed ail property acquired by 
either spouse by onerous title as by purchase during the existence of 
the marriage became and was community property. Scott v. Maynard, 
Dallam, Dig. 548; Farker v. Chance, 11 Tex. 513; Savenat v. Le 
Breton, 1 La. 520. 

Third. In Texas prior to independence, upon the dissolution of the 
marriage by the death of one of the spouses, an estate in and to one- 
half of the community property at once vested by opération of law in 
the heirs of the deceased spouse. White's Recop. 61 ; Schmidt's Civ. 
Law of Sp. & Mex. arts. 56, 57 ; Thompson v. Cragg, 24 Tex. 5»S2 ; 
Panaud v. Jones, 1 Cal. 488; Veramendi v. Hutchins, 48 Tex. 531, 
550; Walker v. Kimbrough, 23 La. Ann. 637. For an interesting 
case on the Hne of the proposition involved, see Garrozi v. Dastas, 204 
U. S. 64, 27 Sup. Ct. 224, 51 L. Ed. 369. 

Fourth. The Valdez grant, embracing the land in controversy in 
this suit, having been purchased by Mariano Rodriguez f rom the orig- 
inal grantee, Gavino Valdez, in the year 1809 during the existence of 
the marriage relation between him and his wife. Maria de Jésus Car- 
bajal, became and was community property, and, the same so continu- 
ing up to her death in 1832, the title of the said grant, including the 
land in controversy in this case, at once vested at her death by op- 
ération of law in her heirs (her children, Schmidt's Civ. Law of Sp. 
& Mex. arts. 1212, 1213), under whom plaintiffs in en-or claim. 

An estate vesting by opération of law upon an event certain is a 
légal estate. After death of husband and dower assigned, the dow- 
er estate is a légal estate. After the death of the wife and curtesy 
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consummate, the surviving husband bas a légal estate. See author- 
ities quoted under proper heads in "Words and Phrases." 

So we think it clear that by descent cast in 1832 the heirs of Maria 
de Jésus Carbajal took a légal estate in and to one-half of the Galvez 
grant including the property in controversy. Their right or title te 
this estate is in and of and from the law, and it is therefore a full 
légal title as the term is used and bas meaning in our jurisprudence. 

[3] Has anything happened since the indépendance of Texas to 
divest that légal title or change its character so as to deprive the hold- 
ers of the rigbt to assert the same on the law side of the United States 
court having jurisdiction of the parties and the property? 

Without substantially disputing any of the propositions hereinbe- 
fore stated and agreeing to the same, the défendants in error contend, 
and therein are supposed to voice the opinion of the trial judge, that 
under the laws of Texas in relation to the community of property 
between husband and wife and the rulings of the Texas courts the 
interest or estate of the wife and her heirs in and to the community 
property is more than a mère expectancy amounting to a substantial 
right existing before the dissolution of the community, and therein 
and therefor and growing out of the administration and control of 
the community by the husband the wife's title to community property 
is entirely équitable and never becomes a légal title, and that this has 
become in Texas a rule of property which this court is bound to fol- 
low, and many adjudged cases of the Texas courts supporting thèse 
propositions are cited. The leading case is said to be Edwards v. 
Brown, 68 Tex. 329, 4 S. W. 380, 5 S. W. 87, decided in 1887, fol- 
lowing Hill v. Moore, 62 Tex. 610, decided in 1884. Edwards v. 
Brown seems to hâve been followed down to Patty v. Middleton, 
82 Tex. 586, 17 S. W. 909, and Stiles v. Japhet, 84 Tex. 91, 19 S. 
W. 450, and perhaps later; but it is noticeable that Wiess v. Good- 
hue, 98 Tex. 274, 83 S. W. 178, seems to déclare différent doctrines 
and to hâve gone back to the views in early cases, and as declared 
by Judge Bell in Thompson v. Cragg, 24 Tex. 582; and see Vera- 
mendi v. Hutchins, 48 Tex. 531. In Belt v. Cetti, 100 Tex. 92, 95, 
93 S. W. 1000, it is distinctly held that: 

"Upon the death of Mrs. Roche one-half of the community property of her- 
self and Thomas Roche vested in her children subject to the payment of debts 
against the community estate"— citing articles 1696, 1697, Rev, Stat. Texas, 
and quoting with approval Wiess v. Goodhue, supra. 

The matter has been learnedly and exhaustively argued and con- 
sidered in briefs submitted by counsel for both parties, citing proba- 
bly ail of the Texas cases, from Dallam down, bearing on the prop- 
ositions involved, and it would be interesting to review ail the déci- 
sions, each in the light of the facts and issues involved, with a view 
to having, if possible, the jurisprudence as declared by the Texas 
courts, and détermine what rule of property has been established as 
to the wife's interest in the community property under the laws of 
Texas both before and after the dissolution of the community by 
the death of one of the spouses ; but, under the view we take of this 
case, such review is not necessary, as we iind.no case at ail afïecting 
210 F.— 52 
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the title cast under Spanish (Mexican) law, and for this case we say 
that before Texas became independent and while under the Spanish 
law the community of acquêts and gains existing between Mariano 
Rodriguez and Maria de Jésus Carbajal was dissolved by the death 
of said Maria, and thereupon her heirs took under the law a f uU légal 
title to her half of the community property, and since then no rule 
of property established in Texas by statute or judicial décision could 
divest said heirs of such légal title. 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to grant a new trial and thereafter pro- 
ceed according to law and the views herein expressed. 



CITï OF CAMDEN v. ARMSTEONG CORK CD. 

(Circuit Court of Appeals, Third Circuit. December 31, 1913.) 

No. 1728 Oct. Term, 1913. 

1. DeDICATION (i 45*) INTENT TO DEDICATE QUESTIONS FOH JtTBT. 

Dedication is a question of inteut, and if such intention is unequlvocally 
manifested by tbe dedicatory instrument, the court so holds, but if it Is 
ainbiguous, dedication is an inference to be drawn by a jury from ail the 
facts and circumstances of the case. 

[Ed. Note. — For other cases, see Dedication, Cent Dig. § 88; Dec Dig. 
§ 45.*] 

2. Appeal and Erboe (§ 866*) — Scope of Eeview — Effect of Both Parties 

asking directed verdict. 

Where both parties ask for a directed verdict, and the facts are thus 
submitted to the court, an appellate court is limited in revievving its ac- 
tion to a considération of the correctness of the findings on the law, and 
must afflrm If there be any évidence in support thereof. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3467- 
3475; Dec. Dig. § 866.*] 

3. Dedication (§ 44*) — Evidence of Dedication — Maps. 

Maps, by whlch the owners platted lands into bloeks and streets and 
subséquent deeds, considered, and held not to hâve effected a dedication 
as an extension of a street of land then submerged and lying between 
hlgh and low water mark, the title to whlch was in the state, but to 
wbich the maker of the map had tlie ri^h*^ to, and subsequently did, ac- 
quire title, under a law of the state, by fillirg the same; no extension of 
the street over such land being shown on the maps. 

[Ed. Note. — For other cases, see Dedication, Cent. Dig. §§ 85-87; Dec. 
Dig. § 44.*] 

4. Appeal and Eekor (§ 756*) — Briefs. 

Under the practice in Peniisylvania the brlef must contaln a concise ab- 
stract presenting the questions involved in the order in wliieh they are 
raised. 

[lîd. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3091; 
Dec. Dig. § 756.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersev. 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action at law by the City of Camden against the Armstrong Cork 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

The f ollowing is the Mickle map ref erred to in the opinion : 




PLAN 

or THE 

PROPERTY 

ISAAC ^MICKLE 



E. G. C. Bleakly, of Camden, N. J., for plaintiff in error. 
Grey & Archer, of Camden, N. J., and Gordon & Smith, of Pitts- 
burgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, the city of 
Camden, N. J., brought an action of ejectment against the Armstrong 
Cork Company, a corporation of Pennsylvania. The suit concerns 
a strip of land in Camden 820 feet in length and 33 in breadth, which 
the city allèges was dedicated by the owners thereof to public use as 
an extension of Winslow street. The locus in quo was originally sub- 
merged bottom land, lying between high and low water marks on the 
Delaware river. It was subsequently filled by the abutting upland own- 
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ers, and thereafter by sundry mesne conveyances vested in défendant. 
No Street has ever been opened over the ground, and it has been used 
by défendant as part of its inclosed factory preuiises, some buildings 
in fact being located thereon. 

[1] Under the proofs the case turned on the issue of dedication, 
and dedication, as is well settled (Irwin v. Dixion, 9 How. [50 U. S.] 
30, 13 L. Ed. 25), is a question of intent. If such intention is un- 
equivocally manifested by the dedicatory instrument, the court so 
holds : EUiott on Streets (3d Ed.) vol. 1, § 131 ; but if it is ambiguous, 
dedication is an inference to be drawn by a jury from ail the facts and 
circumstances of the case : Atlantic City v. Grofif, 68 N. J. Law, 670, 
54 Atl. 800; Wood v. Hurd, 34 N. J. Law, 87. 

[2] In this case the proofs consisted of maps, deeds, and oral testi- 
mony, and at the close of the case both sides asked for binding in- 
structions. Thereupon the court directed a verdict for défendant. 
On entry of judgment this writ was sued out. The only two errors 
now urged are the refusai of plaintifï's, and the grant of defendant's, 
requests for directions. Both parties having asked for binding in- 
structions, and the facts having been thus submitted to the court, we 
are limited in reviewing its action to the considération of the correct- 
ness of the findings on the law, and must affirm, if there be any évi- 
dence in support thereof. Beuttell v. Magone, 157 U. S. 154, 15 Sup. 
Ct. 566, 39 L. Ed. 654. 

[3] As the case turns on the question of an intent to dedicate, it 
follows that if thèse proofs disclose évidence from which the intention 
not to dedicate — which the court found — could be inferred, its judg- 
ment will not be disturbed. In other words, both parties having united 
in calling on the court to décide the whole case, its judgment should 
stand, if there was substantial évidence on which to rest. 

[4] Pursuant to our rule requiring "a concise abstract, or statement 
of the case, presenting succinctly the questions involved," the plaintiff 
thus summarizes the question before us: 

"Although the défendant may claim to hâve a good paper or record tltle 
to the land in dispute, it is contended by tlie plaintiff tliat the défendant ae- 
quired title to said lands subject to the easement of tlie public in Winslow 
Street as a highway by reason of certain dedlcations. Thèse alleged dedlca- 
tlons are based mainly on the construction of three différent maps, known, 
respectively, as the Mickle map, Exhiblt P 15, the Manufacturers' Land & 
Improvement Company map, known as the Bourquin plan, Exhibit P 14, and 
Camden's Officiai Map, Exhibit P 16." 

Turning fîrst to the Mickle map, the pertinent part of the littoral 
portion of which is hère reproduced, we note that Isaac Mickle, when 
he made this map in 1872, owned the tract of land abutting the Dela- 
ware river, which he laid out in lots and streets plotted thereon. 
Fronting said upland, and lying between high and low water marks, 
was a flat or meadow containing some 24 acres. In view of the New 
Jersey décisions (Gough v. Bell, 22 N. J. Law, 441, Stevens v. Patter- 
son, 34 N. J. Law, 532, 3 Am. Rep. 269, and the New Jersey Act of 
March 31, 1869, § 8, P. L. 1022), the court below rightly said: 

"It is true that at that time Mickle did not own the land under high wa- 
ter; it belongcd to the state of New Jersey. Ilowever, the ripariau owner. 
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that Is, the owner of the upland bounded on high water, had the right to fill 
lu the land submerged by the tides, by comijlying with the state statutes and 
régulations, and exclude the water from overflowing the land thus made. 
So that whlle Mickle did not actually own the land whlch was boing sub- 
merged, he stood in a différent relation to the upland from a mère stranger." 

Such being the relation of the upland and the submerged meadow, 
and Mickle as upland owner being the possible future owner of the 
latter, he made the map in question. It treats the upland and sub- 
merged meadow as a whole. Its plotting unmistakably shows an in- 
tent on Mickle's part, not only to lay out lots and dedicate streets on 
the upland, but évidences as well his purpose to fill the submerged 
f rontage and to lay out such a connected System of streets through his 
submerged land as to connect with his upland streets. Moreover, it 
will be noted he treated the différent parts of the submerged abutting 
land in dissimilar ways. To illustrate : A creek or estuary divided the 
submerged land into two parts. North of the creek block lots were 
plotted on the submerged land, and the upland streets were run clear 
across such submerged land, so as to reach a plotted cross street which 
ran along the low-water Une. But south of the creek no cross street 
was laid out on the submerged land at or near the low-water line, but 
only through the main body of the submerged tract. To this cross 
street and no further, were the upland cross streets, including Wins- 
low, carried down. It is suggested that the making of Winslow street 
across the submerged land by dotted line évidences only a possible, 
but not an actually, run or dedicated street. It is true that in surveys 
dotting is often used where a line has not been actually run. Newman 
V. Poster, 3 How. (Miss.) 383, 34 Am. Dec. 98, but this map, as well 
as the two others hère in question, use dotting to indicate lines on sub- 
merged ground. Moreover, that some dotted lines on this meadow 
were actually run is shown by the recorded measurements of three of 
its sides. 

In further contrast it will be noted that south of the creek the whole 
meadow in front of the cross street at which Winslow, Viola, Emerald, 
Jasper, lonia, and Van Hook streets ended was plotted in a solid tract 
of ascertained acreage, thus evidencing Mickle's purpose not to give 
Winslow street a water outlet, but that when the flat was reclaimed 
Winslow street was to stop at the intersecting cross street. It is, how- 
ever, contended that as Winslow street was plotted to reach the then 
high-water line, that fact alone should be considered, and from it a 
dedication to high-water mark be inf erred and decreed. But such rea- 
soning is to our mind unsound in logic, unjust in principle, and at 
variance with rules of construction. The whole map, the ownership of 
the upland, its incident of réclamation and possible ownership of the 
abutting submerged land, the utilization of such fiUed land for wharves, 
manufacturing, and other private uses in a large city, were factors in 
the mind of a riparian owner making a plot that cannot justly be ig- 
nored in ascertaining the purpose sought to be expressed by his map. 
Indeed, to hold that this map dedicates Winslow street to high-water 
mark sets at naught an intention to the contrary, as clearly expressed 
in this map by lines and limits as Isaac Mickle could hâve expressed 
it in words. That even the actual opening of a road to the water front 



822 210 FEDERAL REPOETEB 

is not conclusive évidence of dedication is pointed out in Païen v. 
Océan City, 64 N. J. Law, 669, 46 Atl. 774. There a road was opened 
to an existing wharf, and it was contended that when the site of the 
wharf and submerged abutting land was reclaimed, the road followed 
through the reclaimed land to the advanced high-water front, in ac- 
cordance with the rule that streets leading to the high-water line oî 
navigable streams will be continued over reclaimed land. But it was 
held in that case that this rule had no application, and the real ques- 
tion was whether the wharf where this road ended had been dedicated 
to public use. If the interposition of a nondedicated wharf at the end 
of a road prevents a dedication of such road beyond such wharf when 
its site is reclaimed, it would, by analogy, seem equally clear that when 
Mickle clearly expressed his intent that Winslow street should only 
extend a limited distance through the reclaimed frontage, such lawful 
purpose should be respected. It is clear, therefore, that the court com- 
mitted no error in inferring from the map a purpose on Mickle's part 
not to dedicate Winslow street to high water mark. 

We next consider the map of the Manufacturers' Land & Improve- 
ment Company, by v^hich in 1874-1875 that company plotted in lots 
its Brown tract, which adjoined the Mickle tract on the south. The 
northeast end of its Brown tract overlapped the southwest corner of 
the Mickle map. This plot, evidently with the object of co-ordinating 
the street Systems of the two tracts, extended the Mickle streets 
through the Brown tract. In this way the streets and blocks, but not 
the lots of the Mickle property, were shown on the Manufacturers' 
map. By this map it is alleged Winslow street was shown as opened 
to high water; and, as the Manufacturers' Land & Improvement Com- 
pany subsequently purchased the Mickle property and reclaimed and 
filled the land in front of Winslow street, it is contended its map was 
a dedication of such street to the water front of the filled land. But 
it should be observed that the land company 's map does not in fact évi- 
dence the alleged intent to open Winslow street to high water. While 
its draftsman, who evidently intended to follow the Mickle map in 
ending Winslow street at the cross streets on the submerged land, has 
protracted the side lines of that street somewhat beyond the river side 
of the cross street, it is évident that it was a mère inaccuracy, since 
no shore line or high-water mark is shown to connect with such ex- 
tended lines. But passing this and turning to the all-controlling 
facts it will be observed that when its map was made the Manufactur- 
ers' Land & Improvement Company was not the owner of -the Mickle 
upland or of its submerged frontage, and that Winslow street as plot- 
ted on said map did not abut the Brown tract, but lay wholly within 
the Mickle tract. But apart from the land company's inability to dedi- 
cate the property of another to a public use, it seems to us the map 
clearly shows that the inclusion of Mickle land, and indeed of the prop- 
erty of other abutters on the south and east of the land company's 
property, was solely for the purpose of co-ordinating it with the in- 
tersecting streets in that portion of the city. In that respect the court 
below well said; 
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"The showing of the streets and the blocks formed by them on the tract 
to the north ot the Brown landa can hardly be said to hâve been any more 
at that date than a showing of the lay of the land to the north of the land 
company's property ; and that the streets of the company's land running north 
and south connected directly with other streets on the adjoiniug laud. An ex- 
aniination of the plotting of the lands not then owned by the coiupany dis- 
closes a notable différence at the water front; while tlie map of the coua- 
pany's land shows high-water mark, no such hlgh-water mark is sbowu, or at- 
tempted to be shown, on the maps of the land to the north thereof. The 
streeis running toward the river are left with open and irregular ends, in- 
dicating rather the directions of such streets than their exact euding." 

We are therefore of opinion that this map of the land company in 
no way affected Mickle's land, and the subséquent purchase thereof by 
such company, in and of itself, gave the map no other efifect than it had 
when made. , And this conclusion is in accord with the récent case of 
Camden v. McAndrews, 88 Atl. 1034, not officially reported, lately de- 
cided by the Court of Errors and Appeals, where in discussing the re- 
lation of this map to Winslow street and to property conveyed by suc- 
cessors to Mickle's title, that court said : 

"The company made varions conveyances, referriog to this map both by 
names of streets and by block and lot numbers. The rule is of course too well 
settled to admit of question that the use of such a map as a sales map, and 
référence to it in the deeds and descriptions therein of lots as bounded on a 
desiguated street, constltuted a dedication to public use of the street as laid 
out thereon. Clark v. Elizabeth, 40 N. J. Law, 1T2. This court has so held 
with référence to the very tract plotted on this land company's map, in the 
litigation betvs'een the same parties, but as to a différent part of the tract. 
But that décision related to Jefferson street, the next street south of Winslow 
street, and which was within the tract owned by the company wheu the map 
was made, and running between and through lots exhibited for sale. The 
présent case is différent and in' the aspect now under examination présents 
the question whether the delineation on the map of a street which does not 
traverse or bound any of the owned property, coupled with sales of property 
by référence to such map, but boundlng on other streets, operated as a dedicar 
tion of the first-mentioned street. We are clearly of opinion that it does 
not. Naturally an owner (plotting) cannot dedicate streets over land that he 
does not own, and as Winslow street from end to end was located on alien 
territory, the location of It on the map could answer no.purpose escept that 
of location and to notlfy customers that such an actual or proposed street lay 
In a certain position with référence to the tract." 

We accordingly hold the court below committed no error in inferring 
from this map no purpose on the part of the land company to dedicate 
Winslow street to high water. It follows, therefore, that defendant's 
title must prevail unless the land company has, by some subséquent act, 
made such dedication. Such dedication, the city allèges, was made by 
the company by its deed to West of May 11, 1881, and by its two deeds 
to Howell of 1884; the second deed to Howell being in confirmation of 
the first. The property covered by ail three was part of the Brown 
tract, was owned by the land company when its plan was made, and 
was plotted in lots thereon. The trial judge refused to hold that such 
deeds themselves, or by référence to plans, dedicated Winslow street 
to high water. His so doing commends itself to us, and is supported 
by the Court of Errors and Appeals in Camden v. McAndrews, supra, 
wherein'that court, referring to the deed "to West in 1881 of property 
bounded by Winslow, Jefferson, Fourth street, and Broadway," said: 
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"As between the parties this Is plainly a dedicatîon of Wînslow street In 
(ront of the premises eonveyed, and doubtless as far as the nearest crosis street. 
In Clark v. Elizabeth, 40 N. J. Law, 172, there was express référence to the 
City plat, and this supported a dedlcation of the street as appearing on that 
plat. In faet alniost ail of the reported cases are based on elther the promul- 
gation of a layout of lots by the owner or liis adoption of an officiai plat. In 
the case of a niere référence to a street as fronting the property eonveyed, 
there belng no niap or plat referred to, it would be liiipracticaV)le to extend 
the dedication beyond the length of that street as actnally opened at the time 
of that conveyance, and it Is undisputed in this case that Wlnslow street was 
not open to the west of Third street. So the deed to West has no bearing 
in the case at bar." 

The Howell deeds refer both to the land company's map and the 
city map, which is alleged to show Winslow street open to high water. 
Of thèse deeds the court f urther says : 

"Two deeds refer to both maps. They are made by the land Company to 
Zophar O. Howell, and the second is confirmatory of the first. Several tracts 
are indicated, but none of theni bounds on Wlnslow street, nor is that street 
mentioned, and the évident intent of the référence to the city map is to super- 
pose the land company's map on it, and thus indlcate a coïncidence of streets 
laid on hoth maps. The resuit is thus to limit the adoption of the eity's map 
to so much thereof as is plotted on the land company's map, the descriptloh 
being by lot and block numbers on the latter map." 



Holding as we do, the judgment below is affirmed. 



In re COLUMBIA COTTON OIL & PROVISION CORPOEATION. 

VAENEY 7. HARLOW et al. 

(Circuit Court of Appeals, Fourth Circuit. December 18, 1913.) 

No. 1,197. 
Banketjptct (§ 223'*) — Compensation or Refeeees — Commission on Money 

CONSTRtrCTIVELY PaID TO LiENHOLDERS. 

Where mortgaged property of a bankrupt corporation is sold by its trus- 
tée free from the lien with the consent of the bondholders wlio buy It in, 
being permitted for their convenience to use their bonds in payment of 
thelr bid except as to the amount required to pay the costs and expenses 
of the sale, the référée, under Bankr. Act July 1, 1898, c. 541, § 40a. 30 
Stat. 556 (TJ. S. Comp. St. 1901, p. 3436), as amended by Act Feb. 5, 1903, 
c. 487, § 9, 32 Stat. 799 (TJ. S. Comp. St. Supp. 1911, p. 1500), which al- 
lows Mm a commission "on ail moneys disbursed to creditors by the trus- 
tée" Is entitled to sueh commission from the purchase money on the 
amount constructively disbursed by the trustée to the lienholders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 888-894 ; Dec. 
Dig. § 223.'»] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Virginia, at Alexandria, in 
Bankruptcy; Edmund Waddell, Jr., Judge. 

In the matter of the Columbia Cotton Oil & Provision Corporation, 
bankrupt. On pétition by Walter U. Varney, référée, against Léo 
P. Harlow, trustée, Milton E. Ailes and Clarence F. Norment, attor- 
neys in fact for certain bondholders, and the American Security & 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Trust Company, mortgage trustée, to revise an order denying peti- 
tioner a commission on the proceeds of mortgaged property. Re- 
versed. 

D. Lawrence Groner, of Norfolk, Va., for petitioner. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The petitioner is a référée in bankruptcy. 
He will be called the "référée." One of the respondents is the trus- 
tée in bankruptcy of the Columbia Cotton Oil & Provision Corpora- 
tion. He will be styled the "trustée," it the "bankrupt." The others 
are the trustée under a mortgage of the bankrupt intended to secure 
bonds issued by it, and the attorneys in fact of the holders of such 
bonds. The trustée, thèse attorneys, and the individual holders of 
bonds will be indifferently referred to as the "bondholders." 

The question in the case is whether the référée is entitled to be 
paid $879.55, being one per cent, upon the amount constructively dis- 
bursed by the trustée to the bondholders. 

An involuntary pétition in bankruptcy was filed September 13, 1911, 
On October 9th adjudication fôllowed. The real and apparently most, 
if not ail, of the personal property of the bankrupt was subject to the 
lien of the mortgage already mentioned. One hundred thousand dol- 
lars of bonds secured by it were outstanding. The mortgaged prop- 
erty came into the hands of the trustée. It was by order of the réf- 
érée appraised. The appraisers reported that, if it was to be used 
for the purposes for which it was intended, it wasworth $155,000; 
If it was to be dismantled and the machinery sold as junk, its value 
was only $101,000. 

On December 26th the trustée asked for an order of the District 
Court to sell clear of liens. Due notice of this application was given 
by the référée. On January 5, 1912, the bondholders united in the 
request for such sale. It was ordered. The decree was obviously 
drafted to meet the bondholders' convenience. *If they became pur- 
chasers they could turn in their bonds as cash. On February 7th the 
sale took place. The bondholders bought in the property for $90,- 
000; that is, for some $10,000 less than the face of their lien claim. 
The sale was ratified in due course and without objection. The réf- 
érée performed the same services he would hâve been called upon to 
render had some one other than the bondholders been the successful 
bidder, except that he did not hâve to countersign the check or checks 
which in the latter event the trustée would hâve given to the bond- 
holders or their représentatives. The latfer paid the trustée $2,044.30 
to cover the cost and expenses of the sale. No other cash passed 
between the trustée and the bondholders. The District Court directed 
him to indorse on the bonds as a payment thereon the différence be- 
tween the purchase price and the cash paid to him for costs and ex- 
penses, or $87,955.70. The bondholders were allowed to file as gên- 
erai creditors their claim for the upwards of $12,000 still due them. 

The learned judge below treated the statutory commission of the 
trustée as part of the costs and expenses of the sale to be paid by the 
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bondholders. He did not think that within the meanîng of the stat- 
ute any money had been disbursed to the bondholders by the trustée, 
and he therefore refused to allow the référée a commission of one per 
cent, upon the $87,955 which they had nominally received. Such ac- 
tion was taken upon his own motion. It was not asked for by the 
bondhoklers or by anyone else. 

The référée then liled his pétition to superintend and revise. Ail 
the respondents had the due and usual notice of its pendency hère. 
None of them entered their appearance to oppose it. Apparently they 
are perfectly willing that the aliowance for which the référée asks 
shall be given him. Upon the adjudication in bankruptcy, the bond- 
holders doubtless realized that a judicial sale of the mortgaged prop- 
erty had become inévitable. The mortgage provided that one selling 
under it should receive a commission of 5 per cent. It would be 
much cheaper for the sale to be made by the trustée under the direc- 
tion of the bankruptcy court. Such proceeding would doubtless be 
simpler and more speedy. The bondholders wished to avail them- 
selves of it. 

Two questions may arise with référence to the aliowance of com- 
missions to référées and trustées on the money paid to lienholders 
eut of the proceeds of property subject to their lien : 

First, are those officiais entitled to commissions at ail? 

Second, if they are, eut of what funds are they to be paid? 

The latter problem présents itself when security has been sold by 
the trustée against the lienholder's consent or without his knowledge. 
This court has said that under such circumstances he cannot be com- 
pelled to contribute to the costs of the gênerai administration of the 
bankrupt estate. Mills v. Virginia-CaroJina Lumber Co., 164 Fed. 
171, 90 C. C. A. 154, 21 L. R. A. (N. S.) 901. 

Such is, however, not the case hère. The sale was made with the 
consent and approval of the bondholders. There is no question of 
saddling them with any part of the expense of the gênerai adminis- 
tration of the bankrupt estate, if indeed there was any estate, other 
than that covered by their mortgage, to be administered. There is 
nothing in the circumstances to make it inéquitable that they shall be 
called upon to pay whatever is the légal cost of making such sale in 
the way in which it was made. 

'The question whether the law entitles the référée to commissions 
on the amount constructively disbursed by a trustée to lienholders out 
of the sum for which they hâve bid their security in is the only one 
which arises in this case. 

By the original act of 1898 the referee's one per cent, was to be 
reckoned only on the sums paid as dividends and commissions. It 
was held that he was not entitled to any aliowance upon payments 
made to secured creditors, as they were not dividends in the bank- 
ruptcy sensé of that term. It soon became évident that the référées 
were inadequately compeiisated. It not infrequently happened that 
practically ail the assets of darge and troublesome estâtes in the end 
were awarded to secured creditors. In 1903, for the avowed purpose 
of remedying this state of affairs, Congress so amended section 40 
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of the act as to allow a one per cent, commission to référées "on ail 
moneys disbursed to creditors by the trustée." Since then the com- 
mission has been reckoned on ail sums paid to creditors irrespective 
of whether they were secured or unsecured. 

In the case before us was any money paid the lienholders? Lit- 
erally no. Not a dollar was handed over by the trustée to them. The 
relatively small sum which passed between them was paid by them 
to him. Is this fatal to the référée 's contention.'' If at the sale any 
other than the bondholders had bought, the purchase price would 
hâve been received by the trustée, and, less the costs and expenses, 
would hâve been by him disbursed among the bondholders. In that 
event the référée would hâve been entitled to his commissions. If, 
because of uncertainty as to the extent or validity of their lien, dif- 
ficulty 'in ascertaining speedily and accurately how great the expenses 
would be, or the character and amount of prior claims, or for any 
oiher reason the bondholders had been required to pay their bid in 
cash, the same thing would hâve happened. It would hardly seem 
that the referee's rights should be différent merely because for the 
convenience of the bondholders they were excused from paying in 
$90,000 and getting $87,955 back. The payment of the latter sum was 
as effectually made to them by crediting it on their bonds as it could 
hâve been in any other form. It does not seem wise to make sub- 
stantial rights dépend on such unessential différences. The way of 
making payment adopted in this case is far the simplest and most con- 
venient for everybody. Nothing is to be gained by holding that if 
it be adopted the référée will lose what would corne to hhn if the 
more roundabout and troublesome method of doing the same thing 
were employed. The learned judge below recognized that the trustée 
was entitled to commissions on the f ull amount of the purchase price, 
as being a sum disbursed by him or turned over to lienholders. 

Subséquent to 1903 and prior to 1910, section 48 allowed trustées 
commissions on ail sums disbursed by them. By the amendments of 
the later year the allowance was declared to be "on ail moneys dis- 
bursed or turned over to any person, including lienholders, by them." 
A similar change was made in the provisions of the section fixing the 
compensation of receivers or marshals. Section 40, dealing with the 
fées of référées, was left as it had been amended in 1903. 

Does the fact that section 48 was altered by the insertion of the 
words "turned over to any person, including lienholders," while sec- 
tion 40 was not, indicate that Congress wished to make a distinction 
in this respect between trustées, receivers, and marshals on the one 
hand, and référées on the other? A very vital and important différ- 
ence was established by the act of 1903. Before that time trustées' 
commissions, as well as those of référées, were calculated upon the 
amount paid as dividends and commissions. By the amendatory act 
of the last-mentioned year trustées were allowed commissions on ail 
sums disbursed by them. 

This court has pointed out why it would hâve been highly inex- 
pedient that any similar provision should hâve been made as to réf- 
érées. Bray v. Johnson, 166 Fed. 57, 91 C. C. A. 643. 
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As we have already seen, the allowance to the latter was increased 
in another way. The amendment of section 48 made in 1910 was 
not so much for the purpose of changing the law as it was to settle 
a question upon which the courts had divided by declaring the agree- 
ment of Congress with those décisions which had held trustées en- 
titled to commissions on sums turned over to lienholders. Report 
No. 691, Senate Judiciary Committee, 2d Session, 61st Congress. It 
does not seem probable that Congress intended in so indirect a man- 
ner to change the construction which had been previously put upon 
section 40. 2 Remington on Bankruptcy, § 2105. 

It follows that the référée was entitled to the allowance claimed. 

Although we have not been able to concur with the learned judge 
below in-the conclusion he reached, we wish to record our emphatic 
approval of his course in taking up on his own motion the propriety 
of permitting the allowance to stand. District judges should scruti- 
nize with care the commissions and fées asked for by the officers of 
their courts. Absence of objection to a charge made by a référée 
does not always indicate that those out of whose pockets it will come 
are satisfied that it is either just or légal. Other considérations may 
close their mouths, or those of the members of the bankruptcy bar 
through whom they must act. It is very possible that the learned 
judge is right in deprecating such allowances to référées. It is fre- 
quently, perhaps usually, expédient that ail the property of a bank- 
rupt estate, as well that subject to Hens as that free of them, shall 
be administered in the court of bankruptcy. It will be unfortunate 
if the imposition of a charge of one per cent, in favor of the référée 
on the seUing price of mortgaged property of great vahie shall dis- 
courage resort to those courts. It might be that a discrétion to re- 
duce the allowance when it seemed just and expédient so to do might 
by statute be wisely conferred upon the courts. 

A peculiar situation as to costs présents itself. The respondents 
neither below nor hère have made the slightest objection to the allow- 
ance to the référée of the sum to which we hold him entitled. It 
would not be just to impose the costs upon them. At the argument 
hère the counsel for the référée acquiesced in the suggestion that of 
necessity his client would have to pay them. The order below will 
be reversed, but the petitioner must pay the costs. 

Reversed. 



TWEETEN V. TACOMA EY. & POWER CO. 

(Circuit Court of Appeals, Xhith Circuit. February 2, 1914.) 

No. 2303. 

1. Courts (§ 371*) — Fedesal Courts— State Laws— Fellow Servants. 

ïlie Washington fellow serv.ant rule that the question of fellow service 
will not be resolved by measuring the rank of the employ&s, but by the 
character of the act, and that in order to be the représentative of his 
principal an employé need not he the forenian in charge of the work as 
a whole, but it is sufficient if he has authorlty to direct the work in hand, 

•For other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and the employer is responsible if the injured employé acts In obédience 
to the command o£ one baving authority to give it, does not obtain in tbe 
fédéral courts, and is not applicable in a suit by a résident against a 
nonresident corporation removed from the state to the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-976; 
Dec. Dig. § 371.*] 

2. Courts (§ 367*) — Fedeeal Courts— Followikq State Décisions. 

While fédéral courts will follow décisions of the highest state courts 
In construing the common law when such décisions establish a rule of 
property, the fédéral courts are requlred to ignore state décisions when 
they establish no more than a rule of llability for Personal injuries. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.* 

Conclusiveuess of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank of Memphis v. City of Memphis, 49 O. C. A. 468 ; Converse 
V. Stewart, 118 C. C. A. 215.] 

3. Mastee and Servant (§ 286*) — Injuries to Servant — Duty to Waen— 

Failure to Peeform— Négligence— Question foe Juby. 

In an action for injuries to a servant by the breaking of a suspension 
wlre, évidence held to require submission to the jury of defendant's nég- 
ligence in faillng to warn plaintifC of the dangers incident to the work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
§ 286.*] 

4. Release (§ 24*) — Considération— Retuen—Tender. 

Where défendant customarlly paid the doctor's blUs of injured em- 
ployés, and, on paying the bill for physieian's services rendered to plain- 
tif!:, who was injured while in defendant's employ, exacted from plain- 
tiff a release of llability for such injuries, plaintlfC was not required to 
tender a return of the moiiey so paid to the physiclan as a condition to 
his rescission of the release. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 41^6 ; Dec. Dig. 
§ 24.*] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Action by O. Tweeten against the Tacoma Raihvay & Power Com- 
pany. Judgment for défendant, and plaintiff brings error. Reversed 
and remanded. 

The parties herein will be designated plaintiff and défendant, as they were 
lu the court below. The plaintiff was in the employuieut of the défendant 
as a common laborer, dlgging holes for pôles to sustain electric wires. He 
had been so employed for five months when he was called from his regular 
work to assist the linemau in tightening suspension wires. ïhe wlres were 
22 feet above the ground, and the work was done from the top of a work 
car. The llneman, Watson, was in charge of the work, and directed the 
plaintiff. The plaintiff was engaged in tightening a wire when he was in- 
jured. Watson had put the blocks on the wire and ordered the plaintiff to 
pull ail he could. They both puUed, and the wire became detached from 
the post to which it had been tled by Watson on the day before, causing the 
plaintiff to fall to the street below, whereby he sustained serions injury to 
his ankle. The plaintiff had had no prier expérience in that particular work, 
except that he had asslsted Watson for a short time on three or four occa- 
sions, and he received no warnlng from the défendant as to the dangers inci- 
dent thereto. Some time after the accident the plaintiff met the defendant's 
claim agent on a street car, and told him that he owed the doctor some mon- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep*r Indexes 
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ey for médical services in treatlng his Injured ankle. The clalm agent told 
him to call at his office, and when he called the clalm agent paid the doctor's 
bill in the sum of $25, and produced a paper which the plaintiffi signed at 
his request. The paper was a release of the défendant of ail claims for dam- 
ages on account of the injury. The plaintiff could not read in the English 
lauguage, and the release was not read to him. He testifled that he sigiied 
it imderstanding it to be a receipt for the money so paid to the doctor. The 
plaintiff some time thereafter brought the présent action in one of the state 
courts of the state of Washington, from which the cause was removed by the 
défendant to the court below. The eomplaint alleged: (1) That the défend- 
ant was négligent in taking him from his regular employaient and placing 
him at work in tightening suspension wlres; (2) that the défendant was nég- 
ligent in not warning him of the danger incident to the work ; (3) that the 
détendant was négligent in not providing him with a reasonably safe place in 
which to stand while fastening said wires; and (4) that the défendant was 
négligent in not properly fastening such suspension wire. The answer denied 
the allégations of négligence, and alleged that the injuries were caused as 
the resuit of the ordinary risk and ha.7.a.tû of the employment, which was 
apparent and known, and was assumed by the plaintiff' ; that if the plaintiff 
sustained any injury, it was caused by the négligence of a fellow servant; 
that the plaintiff was guilty of contrlbutory négligence; that the plaintiff', for 
the sum of $25, executed a release. On the trial of the cause, at the close 
of the testlmony, the défendant moved the court for a directed verdict in its 
favor, which motion was granted, the court ruling that the proxiniate cause 
of the accident was the partiug of the \yire, and that it parted by reason of 
the négligence either of the plaintitt"s fellow servant, 'Watson, in fastening 
it, or the négligence of both in pulling too hard. Judgmeut was thereupon 
rendered on the verdict 

J. A. Sorley, of Tacoma, Wash., for plaintiff in error. 
John A. Shackleford and F. D. Oakley, both of Tacoma, Wash., for 
défendant in error. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The court below correctly ruled that the plaintiff was the fellow serv- 
ant of Watson, the lineman under whose direction he was working, 
for, while under the settled rule of the Suprême Court of the state of 
Washington the doctrine is established that the question of fellow serv- 
ice will not be resolved by measuring the rank of the employés, but by 
the character of the act itself, that in order to be the représentative 
of his principal, an employé need not be the foreman in charge of the 
work as a whole, or hâve authority to employ or discharge men, but 
that it is sufficient if he hâve the authority to direct the work in hand, 
and that the employer is responsible if the injured employé acted in 
obédience to the command of one having authority to give it (Durante 
v. Great Northern R. Co., 64 Wash. 395, 116 Pac. 870; McLeod v. 
Chicago, Milwaukee, etc., R. Co., 65 Wash. 62, 117 Pac. 749; Allend 
v. Spokane Falls & N. Ry. Co., 21 Wash. 324, 58 Pac. 244; Martin 
V. Hill, 66 Wash. 433, 119 Pac. 849; Oison v. Erickson^ 53 Wash. 
458, 102 Pac. 400; Johnson v. Motor Shingle Co., 50 Wash. 154, 96 
Pac. 962 ; Jasper v. Bunker Hill, etc., Min. & Con. Co., 50 Wash. 570, 
97 Pac. 743; Hall v. Northwest Lumber Co., 61 Wash. 351, 112 Pac. 
369; Howe v. Northern Pacific Ry. Co., 30 Wash. 569, 70 Pac. 1100, 
60 L. R.-A. 949; Sandquist v. Independent Tel. Co., 38 Wash. 313, 
80 Pac. 539; Anustasakas v. International Contract Co., 57 Wash, 
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453, 107 Pac. 342), the rule is otherwise in the fédéral courts ; and the 
plaintiff, a citizen of tlie state of Washington, while he might, on the 
ground of the Uneman's neghgence, hâve had a good cause of action 
in the state court in which the action was originally begun, was de- 
prived of that right when the défendant, a corporation of New Jer- 
sey, removed the cause to the court below. Hère is a situation which 
seems to demand remédiai législation; for, while the courts of the 
United States will follow the décisions of the courts of the state in 
which they are held when, in construing the common law, those dé- 
cisions establish a rule of property, they must ignore them when they 
estabhsh no more than a rule of liability for personal injuries. Beut- 
ler V. Grand Trunk Railway, 224 U. S. 85, 32 Sup. Ct. 402, 56 ,L. Ed. 
679; Salmons v. Norfolk & VV. Ry. Co. (C. C.) 162 Fed. 722; Snipes 
V. Southern Ry. Co., 166 Fed. 1, 91 C. C. A. 593 ; Snare & Triest Co. 
V. Friedman, 169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. (N. S.) 367; 
Illinois Cent. R. Co. v. Hart, 176 Fed. 245, 100 C. C. A. 49. 

[3J But we think there was sufficient évidence to go to the jury on 
the question of the defendant's négligence in failing to warn the plain- 
tiff of the dangers attending the work which he, had been directed to 
do. Prior to that time the plaintifï had been a common laborer, en- 
gaged in digging holes and piling pôles. He testified that on three or 
four occasions he had assisted the linemen at work on top of the work 
car for an hour or two, but that he had never been warned of the dan- 
gers attending such work, and this testimony was undisputed. There 
is évidence in the record tending to show that the work was danger- 
ous. The lineman testified that "once in awhile" a wire would break 
loose, "not very often," but that it "would usually hold." It thus ap- 
pears that the danger of the wire becoming detached when subjected 
to the strain incident to tightening it was one of the dangers to be 
reckoned with ; and, in view of that évidence, we think it was the duty 
of the défendant, in placing the plaintiff, an inexperienced workpian 
with an imperfect knowledge of the English language, at the work of 
assisting linemen engaged in tightening wires from the top of a work 
car, to instruct him as to the dangers of the work. In Britton v. Cen- 
tral Union Tel. Co., 131 Fed. 844, 65 C. C. A. 598, where an ordinary 
laborer was directed to do a lineman's work in removing wires from 
certain old pôles, in which work he was injured by the failing of a 
pôle, it was held that the question whether the défendant was négligent 
in permitting him to do such work, which involved the climbing of the 
pôles, without warning him to make an inspection thereof, and in- 
structing him as to the manner in which such inspection should be 
made, was for the jury. Among other cases illustrating the principle 
are Montana.Coal & Coke Co. v. Kovec, 176 Fed. 211, 99 C. C. A. 565 ; 
Peters v. George, 154 Fed. 634, 83 C. C. A. 408; Pennsylvania R. Co. 
V. Hartell, 157 Fed. 667, 85 C. C. A. 335 ; Richardson v. Swift & Co., 
96 Fed. 699, 37 C. C. A. 557; Michigan Cent. R. Co. v. Majkzrak, 200 
Fed. 936, 119 C. C. A. 320; Atlantic Coast Line R. Co. v. Linstedt, 
184 Fed. 36, 106 C. C. A. 238. 

[4] The défendant contends that the failure of the plaintiff to re- 
turn, or tender a return of the money received by him in settlement 
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of his claim against the défendant precludes a recovery in this action, 
citing the décisions of this court in Mahr v. Union Pac. R. Co., 170 
Fed. 699, 96 C. C. A. 19, Priée v. Connors, 146 Fed. 503, 77 C. C. A. 
17, and Hill v. Northern Pacific Ry. Co., 113 Fed. 914, SIC. C. A. 
544. But the évidence indicates that the plaintiff has not received f rom 
the défendant any money which he is required to return. The money 
was paid to the doctor who attended him, and the defendant's claim 
agent testified that it was customary to pay the doctor's bills of injured 
employés. If so, the payment of the doctor's bill was something wdiich 
the plaintiff had the right to expect as part of his contract of employ- 
ment, and by way of compensation for services rendered. He was un- 
der no obligation, therefore, to return to the défendant the $25 so paid 
to the doctor. 

The judgment is reversed, and the cause remanded for a new trial. 



In re POST OFFICE SITE IN BOROUGH OF THE BRONX. UNITED 

STATES V. WIENER et al. RANDEL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

Nos. 73 and 74. 

1. Eminent Domain (§ 133*) — Right to Compensation — Fixtuees. 

Where an engravlng plant was located on premises condemned, ttie 
owner was entitled to compensation for a motor bolted to a platform 
about seven feet above the lioor bolted througb two walls witb a beavy 
wooden column supporting the corner of it, a lathe welghing 3,500 pouuds 
fastened to three concrète pillars resting upon the ground and built up 
through the floor, a spécial cylinder router weighing 300 pounds resting 
upon the floor and supported by two extra beams specially put under the 
floor to carry its weight and bolted through the floor into the beams, 
which machine was specially constructed for the building, a lathe milling 
machine weighing 800 pounds and bolted to the floor and fastened over- 
head to the ceiling, and a planer milling machine weighing 700 pounds 
•built into the floor witli angle irons bracing it, since in condemnation 
proceedlngs the rule as to fixtures is that which applies between vendor 
and vendee, and not the rule applying between landlord and tenant, and 
if the owner could not résume business in some othcr location with profit 
they should not be left with useless machinery on their hands. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 358- 
3611/2 ; Dec. Dig. § 133.*] 

2. Eminent Domain (§ 247*) — Right to Interest on Awabd on Judgment. 

In a condemnation proeeeding by the United States, interest was im- 
properly allowed on the award, as, assumiiig that it was a final judg- 
ment, interest would not run against the United States, espccially where 
the owner had the use of the property for the time during which he 
claimed interest. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 638- 
643 ; Dec. Dig. § 247.*] 

3. Eminent Domain (§ 95*) — Eléments of Compensation — Removal of Busi- 

ness. 

An owner of property condemned was not entitled to an allowance for 
the removal from the condemned premises of the business as distinguished 
from the plant and machinery. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 239- 
242, 244, 2(!()-26S, 273 ; Dec. Dig. § 95.*] 

•For other cases see same topic & § numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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4. Eminent Domain (§ 265*) — Costs — Allowance. 

In a condemnation proceeding by tlie United States, there was no au- 
thority for awarding costs against the United States. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 690- 
693 ; Dec. Dig. § 265.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Proceeding by the United States to condemn and acquire land for a 
site for a United States post office in the borough of the Bronx, city 
of New York. To review a final order affirming the award of com- 
missioners, the United States and Mary A. Randel and another bring 
cross-writs of error. Modified. 

On cross-writs of error to tlie District Court for tlie Southerû District of 
New York sued out by the United States and by Mary A. Randel and Fanny 

5. Norton to review tlie final order of tbe court conflrming the award of 
commissioners appointed to ascertain and détermine the auiounts to be paid 
as damages to the owners of property in the borough of the Bronx which 
the United States desires as a site for a post office. With the exception of 
parcel 11 the objections to the confirmation of the report of the commission- 
ers were taken by the United States and as to parcel 11 by both parties. 

H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst. U. 
S. Atty., both of New York City. 

Arthur L. Howe, of New York City, for Fanhy S. Norton. 

Philip B. La Roche, Jr., of New York City, for Matthew F. Nor- 
ton's Sons, Mary A. Randel, and Fannie S. Norton. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The questions involved in the présent controversy 
are whether the commissioners were right in allowing Fanny S. Nor- 
ton, owner of the premises, 560, 561,- and 562 Mott avenue, the sum 
of $3,890.80 for the machinery of an engraving plant located in the 
rear of said premises and the sum of $2,500 for damages incident to 
a change of the location of the business. Thèse questions are pre- 
sented by exceptions filed by the United States. The United States 
also excepts to the allowance to the landowners of interest and costs. 
The owners of the property insist that the various awards are insuf- 
ficient for the reason that they do not take into considération the ex- 
penses necessarily incurred for counsel, experts, etc., and which, if 
not allowed by the court, will hâve to be paid by them personally, and 
thus decrease, pro tanto, the amounts to which they are entitled as 
landowners. They also insist that they are entitled to an extra allow- 
ance under the provisions of the New York Code. Thèse questions 
are presented by exceptions duly taken to the respective rulings. 

[1] Was the award of $3,890.80 for the value of the machinery a 
proper one? There is no question as to the amount of the award; the 
contention of the United States is that the machinery is personal prop- 
erty and cannot be regarded as fixtures. It is argued, except as to a 
few pièces of machinery where the difficulty of removal is so small as 
to be almost negligible, that the entire plant can be readily removed 
without damage to the machinery or the freehold. If the business is 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
210 F.— 53 
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to be carried on elsewhere, thèse or similar machines will be needed. 
The United States does not want the machines, cannot use them, and, 
if compelled to pay for them, will hâve to sell or give them away. On 
the other hand, they are essential to the existence of the engraving 
plant. It is urged by the United States that the only damage to the 
owners of the plant is the expense of taking the machinery down, re- 
moving it, and setting it up in a new location. It is also argued that 
there is nothing to show that when the machinery was placed in the 
building it was with the intent that it should remain there permanently. 
For aught that appears, it will operate as well in any other similar 
building as in the building which has been condemned. The owners 
contend, on the contrary, that the engraving plant is a part of the 
realty and cannot be removed without damage thereto ; that some por- 
tions of the plant can only be used in the locality where they are now 
installed, being built with référence to the conditions and location of 
the présent factory. Regarding some of this machinery the commis- 
sioners say: 

"The motor is set up on a wooden platform about seven feet above the 
floor, bolted through two walls with a heavy wooden column supportlhg the 
corner of It. The motor is bolted to the platform. 

"The Prentiss lathe Is fastened to threé concrète plllars whlch are built 
up through the floor. Thèse pillars rest upon ground beneath the floor. The 
machine welghs about 3,600 pounds. 

"The Eoyle spécial cylinder router welghs about 30O pounds and rests upon 
the floor, whlch Is supported by a couple of extra beams specially put under 
the floor to carry the weight. The machine is bolted through the floor Into 
the beams. Power is transmitted to thèse machines by a belt on a puUey. 
This machine was specially constructed for thls building and thls work. 

"The lathe mllllng machine is 6 feet long, 2 feet wlde, and 4 feet hlgh and 
welghs about 800 pounds. It is bolted to the floor and is likewise fastened 
overhead to the eelllng. 

"The planer milling machine la 8 feet long, 4 feet wlde, and 4 feet hlgh. 
Its weight is about 700 pounds. It is built into the floor with angle irons 
braclng it, in order to give it rigldity. It is operated by power from the 
shaft in the same way as the others. It has three counter shafts." 

We are inclined to the opinion that in condemnation proceedings, 
where the property is taken in invitum, the rule which obtains is anal- 
ogous to that between vendor and vendee and not that between land- 
lord and tenant. 

As was said in Re Park Com'rs (Super.) 1 N. Y. Supp. 763 : 

"If, by the lessees' consenting to a sale and transfer, the deed would vest 
In the purehasers perfect title to the whole as real property, how can a différ- 
ent resuit be arrlved at when the purehase is enforced? The city, by Insti- 
tutlng thèse proceedings, occupies the position of a purchaser." 

See, also, Matter of City of New York, 118 App. Div. 865, 103 N. 
Y. Supp. 908; In re Mayor, 39 App. Div. 589, 57 N. Y. Supp. 657; 
In re Block Avenue A, etc., 66 Mise. Rep. 488, 122 N. Y. Supp. 321. 

In the latter case the court says : 

"The city took the entlre buildings as they stood, includlng the trade flx- 
tures thereln, and for the purposes of this proceeding they must ail be re- 
garded as real property ; that Is, as between the tenant and the city, the 
trade flxtures were real property and must be pald for by the city the same 
as a building, and the tenant was under ^o more obligation to remove them 
than he would be to remove a building if he were the owner. As between 
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the tenant and the owner, however, the trade flxtures were personalty, and 
could be reœoved, and therefore any award made for them would go to the 
tenant." 

We therefore reach the conclusion, though net without some doubt, 
that the award rightly treated the machinery as fixtures for which the 
United States should pay. The owners may conclude that they cannot 
résume business in some other location with profit and they should not 
be left with nearly $4,000 worth of useless machinery on their hands. 

[2] We think the court below was in error in allowing interest on 
the awards for the f ollowing reasons : 

First. Assuming that thèse are final judgments, interest will not run 
against the United States. 

Second. The owners hâve had the use of the property until the prés- 
ent time and they are not entitled to the use of land and interest also. 

[ 3 ] There seems to be no authority for an allowance for the re- 
moval of the business as distingruished from the plant and machinery. 
The District Court allowed $2,500 as damages which may resuit from 
the change of location. This was based upon hypothesis and spécula- 
tion and we are unable to find any controlling authority to support the 
award. 

[4] We know of no authority for the award of costs. The award 
of $2,500 and the items for interest and costs are disallowed; in ail 
other respects the order is affirmed. 

No costs of this court are allowed. 



CITT OF FORSYTH v. CRELLIN et aL 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1914. Eebearing Denied 

Alarch 10, 1914.) 

No. 2290. 

Municipal Corporations (§ 1007*) — Claims — Contbacts — Submission, 

Rev. Codes Mont. ^ 3278, provides that ail contracts for work or for 
supplies or material for which more than $250 must be paid shall be let 
by the city council to the lowest, responsible bldder, etc. Section 3279 dé- 
clares that no money must be paid to any person claimlng under a con- 
traet with the dty council until he bas flrst flled with the clerk a state- 
ment under oath disclosing the names of ail persons interested in the con- 
tract or the proceeds or profits thereof. Section 3280 provides for the al- 
tération or modification of such contracts, and section 3281 déclares that 
no allowance for extra work shall be made except by resolution, and an 
agreement as provided in the preceding section. Held, that a contract 
with the clty for the construction of a waterworks System was governed 
by such provisions, and not by sections 3283, 3288, providing that ail de- 
mands against the city or town must be Itemized and verified and pre- 
sented to the council for allowance within one year from the date of ac- 
crual, etc., and hence a clalm for a balance due under such contract was 
not objectionable because not so verified. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. § 
1007.*] 

•For other cases see same toplc & § nttmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by E. W. Crellin and others, copartners doing business under 
the name and style of the Des Moines Bridge & Iron Company, against 
the City of Forsyth. Judgment for plaintiffs, and défendant brings er- 
ror. Affirmed. 

F. V. H. Collins, of Forsyth, Mont., and Gunn, Rasch & Hall, of 
Helena, Mont., for plaintiff in error. 

Edward Horsky, of Helena, Mont., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This is an action upon contract 
to recover a balance of considération for constructing a certain water- 
works System for the town (now city) of Forsyth, Mont. An item- 
ized statement of the account for construction, showing the alleged 
balance due the contractors, was presented to the city council for its 
approval, and it is alleged by the complaint that said city council ap- 
proved said account and audited the sanie. The answer shows that 
the account was approved, but with certain déductions, leaving a bal- 
ance due the contracter in a less sum than plaintiffs claim. The dis- 
pute is about the différence between thèse two théories of adjustment. 
Judgment was rendered in favor of the plaintiffs for the sum of $2,- 
332.89, from which the city prosecutes a writ of error to this court. 

The sole question presented hère is whether the défendants in er- 
ror hâve proven such a case as to entitle them to recover; the state- 
ment of account presented to the city council not having been verified. 
Plaintiff in error contends that they hâve not. This contention is 
based upon sections 3283 and 3288 of the Revised Codes of Mon- 
tana. Section 3283 reads : 

"3283. (i 4S12.) Accounts must be Itemlzed and Sworn to. — Ail ac- 
counts and deinands against a city or town must be presented to tlie council, 
duly itemized and accoujpanied by an affidavlt of the party or his agent, stat- 
Ing the same to be a true and correct account against the city or town for 
the full amount for whlch the same Is presented, and that the same accrued 
as set forth, and with ail necessary and proper vouchers, within one year from 
the date the same accrued ; and any claim or demand not so presented within 
the time aforesaid is forever barred, and the council bas no authority to allow 
any account or demand not so presented, nor must any action be maintained 
against the city or town for or on account of any demand or claim against 
the same, until such demand or claim has flrst been presented to the council 
for action thereon." 

Section 3288 is the same as the one quoted, with this addition: 

"Provided, however, that in case the total Indebtedness of a city or town 
has reached three per centum of the total asscssed valuation of the taxable 
property of such city or town, as ascertained by the last assessment for state 
and county taxes, it shall be lawful for, and such city or towH Is hereby au- 
thorized and empowered to conduct its affairs and business on a cash basis 
as provided and contemplated by section 3287 (1) of this act." 

It is claimed for thèse sections that a vérification of the claim when 
presented to the city council for allowance is a condition précèdent 
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to such allowance and to the institution of an action upon the same, 
and certain décisions of the Suprême Court of the state of Montana 
are cited in support of the contention, namely, Helena Water Works 
Co. V. City of Helena, 27 Mont. 205, 70 Pac. 513, Helena Water 
Works Co. V. City of Helena, 31 Mont. 243, 78 Pac. 220, and Palmer 
V. City of Helena, 40 Mont. 498, 107 Pac. 512. Without attempting 
to analyze thèse décisions, it may be considered that they construe 
thèse sections as it is insisted they do. We are of the opinion, how- 
ever, that the sections hâve no application to the case in hand. Sec- 
tions 3278 to 3281, inclusive, manifestly govern as to contracts of the 
kind entered into between the parties hère. Thèse sections are as 
f ollows : 

"3278. Awardlng Contracts. — AU contracts for work, or for supplies, or 
materlal, for whicli must be paid a sum exceeding two hundred and flfty (250) 
dollars, must be let to the lowest, responsible bidder, under such régulations 
as the council may prescribe: Provided that no contract shall be let, extend- 
ing over a period of three years, or more, without flrst submittiug the ques- 
tion to a Vote of the résident taxpayers of said eity or town. [Act approved 
ï'ebruary 27, 1907, § 1.] (lOth Sess. Chap. 48.) 

"3279. (§ 4808.) Contracter, Oath of. — No money must be paid to any per- 
son claiming under a contract wlth the council, until such person bas first 
fiîed with the clerk a statement, under oath, disclosing the names of ail per- 
sons directly or indirectly interested in the contract, of the proceeds or prof- 
its thereof, declaring that no persons other than those named are interested, 
and that no person forbidden by this title has any interest in the same. (State 
V. Great Falls, 19 Mont. 527, 49 Pac. 18.) 

"3280. (§ 4809.) Altération and Modification of Contract, How Made.— 
When it becomes necessary in the prosecution of any work to make altéra- 
tions or modifications of the spécifications or plans of a contract, .such altéra- 
tion or modification must only be made by resolution of the council, and such 
resolution is of no effect until the price to be paid for the same is agreed to 
in writing, and signed by the contracter and approved by the council. 

"3281. (§ 4810.) No Allowance for Extra Work.— No contractor must be 
allowed anything for extra work, caused by an altération or mortification un- 
less a resolution Is made and an agreement signed as provided in the pre- 
ceding section, nor must be, in any case, be allowed more for such altération 
than the price flxed by such agreement." 

We assume that the contract with the city was let in accordance 
with the law as declared by thèse sections, and that, if there were any 
altérations made or any extra work performed, the provisions with 
référence thereto were duly complied with. 

Thèse sections of the statute provide specially for letting contracts 
involving a considération above $250, and for dealing with the con- 
tractor in relation to modifications and extra work. Before anything 
can be donc, the city council must let the contract under such régula- 
tions as it may prescribe, and when let, ail modifications or extra 
work donc must be approved by resolution of the city council and 
agreed to in writing. 

Thus is provided a spécifie method by which the city may not only 
secure the work to be donc, but may obligate itself to compensate the 
contractors for doing the work. The contract being perfected by 
compliance with the statute, and fully executed, the city becomes com- 
pletely bound to the contractor to pay him at the time and in the man- 
ner stipulated in the contract. 
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Upon the other hand, ît would seem the contractor would be enti- 
tled to his pay in pursuance also of the stipulations of the contract. 
The method thus prescribed for eiitering into a contract of the kind 
is complète within itself, and it would seem that no other conditions 
were designed to be imposed upon either the city or the contractor 
to entitle the latter to his compensation according to the stipulations 
of the contract which the law specifically empowers and authorizes the 
parties to make. 

Sections 3283 and 3288, although quite comprehensive in language, 
reading "Ail accounts and demahds against, a city," were evidently in- 
tended to cover claims against the city arising in the ordinary course 
in carrying on the city government, in providing for the city's wel^ 
fare in sundry directions, and in transacting the business and économie 
afïairs of the city, but not on such contracts as are specifically pro- 
vided for, which it must be presumed are designed to contain their 
own spécifie provisions, and, among other material and essential con- 
ditions, stipulations respecting the time and manner of the payment 
of the considération on the part of the city. 

As illustrative, the city by the contract in question covenants and 
agrées that it will well and truly pay to the contractor out of the 
waterworks fund, by warrants drawn thereon by order of the town 
council, certain specified sums for certain designated pièces of work, 
and that ail payments for work under the contract shall be made in 
monthly installments of 85 per cent, of the contract price on the com- 
pleted work, being any materials built in place, and the balance upon 
the final completion and final test of the said waterworks System, and 
the acceptance thereof by the town council and its duly qualified and 
acting engineer. Thus the time and amount of payment were defi- 
nitely and specifically fixed and determined by express and explicit 
agreement between the parties, and ail under the intendment of the stat- 
ute, so that there could be no necessity for any vérification of Ihe claim 
or demand in order to fix upon the city its liability to the contractor to 
pay the stipulated considération. 

We are therefore impressed that it was not designed nor intended 
that sections 3283 and 3288 should apply to claims against the city of 
the character of the one in suit. While it might be necessary for the 
claimant to présent such a claim to the city council before suit could 
be maintained, yet we think it was not the purpose of the statute that 
such claims should be verified as a condition précèdent to the city 
council's allowance thereof, or to the institution of an action against 
the city. 

Thèse considérations lead to an afifirmance of the judgment of the 
District Court ; and it is so ordered. 
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ROBINSON BROS. & CO. v. PATTERSON et al. 

(Circuit Court of Appeals, Tliird Circuit. January 29, J914.) 

No. 177L 

1. Sales (§ 200*) — Contract — Passing Title. 

Where a contract for the sale of sewer pipe requlred that the quantity 
of pipe should be ascertained, the quality graded, and the price computed, 
title did not pass by the mère exécution of the contract, nor until such 
conditions had been complied with. 

[Ed. Note.— For other cases, see Sales, Cent Dlg. §§ 524-528 ; Dec. Dig. 
§ 200.*] 

2. Sales (§ 182*) — Passing Title— Delivery — Question for Jury. 

Where plaintifE sold certain sewer pipe on leased premises to défendant, 
and also transferred the lease, but It was neeessary, before the amount 
due for the pipe could be determined, that the quantity and grade should 
be ascertained, and the prlce computed, and it did not appear that a sur- 
render of the premises was inteuded as an acceptance of the pipe by de- 
fendant, whether title passed by such delivery was a question for the jury, 
and it was therefore error to charge that there was a consummated sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 492-495 ; Dec. Dig. 
§ 182.*] 

3. Sales (§ 182*) — Delivery and Acceptance. 

Delivery and acceptance as éléments of a sale of personal property are 
essentially questions of intention, and therefore questions of fact. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 492-495 ; Dec. Dig. 
§ 182.*] 

4. Arbitration and Award (§ 37*) — Appointment of Ahbitrators — ^Appoint- 

MENT OF UMPIRE. 

A contract for the sale of personal property provided for the flxing of 
the price by arbitrators in case the parties could not agrée, and declared 
that each of the parties should sélect an arhitrator and the two should 
adjust and fix the grade of the material between themselves, rendering 
their award in writing, and at the lime of their appointment the two ar- 
bitrators, before examining the material, should sélect a third arhitrator, 
who, in the event of a disagreement between the two, could then be called 
in and the décision of the third should be final between the parties. Held, 
that under such contract the parties had no power to choose the third 
arhitrator, nor could they be charged with fault merely because the two 
arbitrators chosen failed to agrée on the third. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. § 
193 ; Dec. Dig. § 37.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by Luther M. Patterson and others against Robinson Bros. 
& Ce. Judgment for plaintiffs and défendant brings error. Revers- 
ed, and new trial ordered. 

See, also, 180 Fed. 668, 103 C. C. A. 634. 

Candor & Munson and Bro\/n & Stevenson, ail of Williamsport, 
Pa., for plaintiff in error. 

Max L. Mitchell, Archibald M. Hoagland, and Seth McCormick, ail 
of Williamsport, Pa., for défendants in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 

Judges. 

•For other cases see same topic & § ndmbee In Dec. à Am. Dlgs. 1907 to date, & Rep'r Inflexeb 
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J. B. McPHERSON, Circuit Judge. This controversy between L. 
M. Patterson & Co., a Pennsylvania partnership, and Robiiison & Co., 
an Ohio corporation, arises upon the f oUowing f acts : 

In 1900 L. M. Patterson & Co., the plaintiffs below, were the lessees 
of a sewer-pipe manufacturing plant in Clinton county, Pa., the owner 
and lessor being the Loclc Haven Clay Works. At the same time the 
plaintiffs bought from a former lessee a certain quantity of pipe that 
was then upon the premises. Patterson & Co. continued to manufac- 
ture for several months, and in December, 1901, were the owners of 
the unexpired lease with an option of renewal, and of an increased 
quantity of pipe. Under date of December 16th they entered into a 
written agreement with Robinson & Co., which bas two distinct parts. 
By the first part Patterson & Co. agrée to use their best efforts to- 
ward inducing the Clay Works to make a satisfactory lease of the plant 
to Robinson & Co., agreeing also to assign their own interest in the 
existing lease. On December 18th the Clay Works consented to accept 
Robinson & Co. as substituted lessee, whereupon Patterson & Co. as- 
signed, and Robinson & Co. accepted, the lease, which included — 
"the plant of the sald clayworks at Lock Haven, containing 33 acres, 103 
perches, the building, machinery, tools, and fixtures now placed thereon and 
used in the manufacture of sewer pipe and brick." 

Robinson & Co. thereupon paid to Patterson & Co. an agreed con- 
sidération of $7,000. This part of the agreement was fully executed, 
and needs no further attention. The dispute arises out of the second 
part, which reads as f ollows : 

"(Robinson & Co.) further agrée to pay, and (Patterson & Co.) agrée to ac- 
cept, for ail the manufactured goods now on hand at the works in Lock Haven, 
Pa., the following rates and prlces. 

"No. 1 pipe and fittings at S7i/^ per cent, discount, No. 2 pipe and fîttings at 
921/2 per cent, discount. 

"Terms of payment of the above shall be, note of (Robinson & Co.) at three 
months without interest, said note to be dated January Ist, 1902. 

"In the event of auy disagreement arising betv?een the parties of this con- 
tract as to the grade of pipe and fittings now on hand at works of (Patterson 
& Co.), the same shall be settled by arbitration in the following mauner: 

"Each of the parties hereto shall sélect an arbitrator, and tliese two ar- 
bitrators shall adjust uud.fix the grade of the pipe aud fittings between them- 
selves, and render their award in writing; and at the time of their appoint- 
ment the two arlùtrators shall, however, before examining said pipe and fit- 
tings, sélect a thlrd arbitrator, who, in the event of a disagreement between 
the two arbitrators flrst selected, shall then be called in, and tlie décision of 
the third arbitrator shall then be final between the parties hereto." 

Robinson & Co. took immédiate possession of the leased ground and 
plant, and thereupon both parties made efforts to carry out the execu- 
tory provisions just quoted. But they soon disagreed, and (after much 
delay for which the parties themselves appear to bave been responsible) 
their différences reached the Court of Appeals in 1910. The only ques- 
tion then decided was the efïect of the foregoing paragraph concern- 
ing arbitration, as will be seen by referring to the report of the case 
in 180 Fed. 668, 103 C. C. A. 634. For the^■easons there set fort!) the 
controver,sy was sent back for another trial. This has now been held, 
but the présent writ of error raises another fundamental question that 
is whoUy new. We regret exceedingly that this prolonged dispute 
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cannot be ended now by a judgment of affirmance, but at least one of 
the errors complained of is vital, and compels us to reverse. 

[1] We hope to make this clear by a brief discussion. There can 
be no doubt that the provisions quoted were executory in several par- 
ticulars : (1) The quantity of pipe was not accurately known, and had 
to be determined ; (2) the pipe was to be graded ; that is, divided be- 
tween first and second quality ; and (3) the priée was then to be com- 
puted. Grading was evidently regarded by the parties as the most 
important of thèse tasks. Quantity could be ascertained by cdunting, 
a process that could hardly afford much room for disagreement ; and, 
although the contract did not specify the price, this was to be fixed by 
certain discounts from an unnamed standard, which was probably un- 
derstood to be the price generally prevailing in the trade. But appar- 
ently the parties foresaw that grading was likely to be a more conten- 
tions subject, and accordingly they provided for arbitration in case they 
should disagree in this particular. In ail three particulars, however, 
something remained to be donc before the terms of the contract could 
become précise, and in such a situation the gênerai rule is well settled 
that title does not pass by the mère exécution of a contract. Elgee 
Cotton Cases, 89 U. S. (22 Wall.) 180, 22 L. Ed. 863 ; Benjamin, Sales 
(7th Am. Ed.) § 308 et seq., note. This is conceded by counsel for 
Patterson & Co., whose brief admits the correctness of the gênerai 
proposition, that "so long as anything remains to be donc to détermine 
the quality, quantity, or price of the goods, the sale is incomplète, and 
the title does not pass." They contend, however, that this gênerai 
proposition should be modified by adding, "provided there has been 
no delivery"; and they contend further that "where a delivery has 
been made, this rule has no application, and that delivery was made 
in the présent case." 

[2] This brings us to the décisive error that was committed by the 
learned trial judge. In answer to a point of the plaintiffs he instructed 
the jury as a matter of law that ail the sewer pipe belonging to Pat- 
terson & Co. that was on the pr'emises at the date of the agreement — 

"became the property of (Robinson & Co.) immediately upon the delivery of 
the said contract and the entrance into possession of the sald premises." 

And in the gênerai charge he said : 

"Before proceeding to the considération of the questions of fact presented, 
I wiU say to you that in my opinion there was an actual sale consummated 
by the plaintiffs to the défendants of ail the manufactured goods upon the 
premises in question, for which the latter were bound to pay In the manner 
stipulated in the writing. The agreement to pay, and acceptance of, a certain 
stipulated price for the pipe measuring up to a certain grade, as a consid- 
ération for ail the manufactured goods upon the premises, followed by either 
actual or constructlve possession, whichever it may be regarded in this case, 
constituted a valid sale, and obligates the défendants to make settlement as 
agreed upon by the parties. AU that was left open by the agreement was 
to fix and détermine the extent of the liability of the défendants for the pur- 
chase in question, and this the défendants had a right, under the contracts, 
to hâve ascertained by arbitration as agreed, before the plaintiffs' cause of 
action was complète, unless dispensed with or otherwise prevented by the 
défendants. 

"Corning, then, to the questions which I am about to submit to you: First, 
did the plaintiffs make reasonable effort to détermine by arbitration, as pro- 
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vlded In the writing, the grade of the pipe and flttlngs in question, or were 
they prevented from so doing by the défendants? and, second, If you flnd the 
plaintiffs free from reasouable blâme for such failure, then you vvill déter- 
mine whether there was any such pipe and fittings as were desiguated in the 
agreement as No. 1 and No. 2, and the quantity and value thereof." 

[3] Thèse instructions assume that the title had passed, and (laying 
the question of arbitration aside) that nothing remained to be donc ex- 
cept to détermine how much the plaintiffs should recover. We cannot 
agrée with this position ; whether the title had passed depended on dis- 
puted questions of fact, and thèse were for the jury to détermine, and 
not for the court. Undoubtedly Robinson & Co. went into immédiate 
possession of the leased premises, and in a certain sensé this carried 
with it the possession — or at least, the custody~of the pipe. Of ne- 
cessity possession of the real estate involved the physical control and 
manual possession of the pipe also, but it did not follow that Robinson 
& Co. intended thereby to accept a légal delivery of the pipe under the 
contract. Delivery and acoeptance are essentially questions of inten- 
tion, and intention is always a question of fact. Benjamin, Sales, su- 
pra, cases cited in note 24 A. & E. Ency. (2d Ed.) 1047; 35 Cyc. 202, 
302. The évidence on this subject was in conflict, and therefore the 
learned judge went too far when he himself determined its effect. For 
obvious reasons we refrain from discussing the facts and the inferences 
that might be drawn therefrom ; thèse matters must be submitted to a 
jury if another trial takes place, and anything we might say now may 
be inappropriate then, or may even be regarded as expressing an opin- 
ion on one side or the other. But we do say that upon the évidence 
contained in this record the jury should hâve been instructed that the 
title to the pipe did not pass, unless there had been delivery of posses- 
sion under the contract on one side, and acceptance under the contract 
on the other. And (if the évidence be the same) the jury should dé- 
termine this dispute under proper instructions. 

[4] There was error also in what was said concerning arbitration. 
The provisions of the contract on this subject were construed when 
the case was hère before, and what was decided then should hâve been 
applied on the second trial. We quote from Judge Bradford's opin- 
ion (180 Fed. 670, 103 C. C. A. 636) : 

"The arbitration clause did not provide that the parties to the agreement 
or either of them should choose or agrée upon or hâve anything to do with 
the cholce of a third arbitrator. On the contrary, it expressly directed that, 
in the event of a disagreement between the parties as to the grade of pipe 
and flttlngs: 

" 'l^^ach of the parties hereto shall sélect an arbitrator and thèse two ar- 
bitrators shall adjust and fix the grade of the pipe and fittings between 
themselves and render thelr award in writing, and at the time of their ap- 
polntment, the two arbitrators shall, however, before examining said pipe and 
fittings sélect a thlrd arbitrator, who in the event of a disagreement between 
the two arbitrators flrst selected, shall then be called in and the décision of 
the thlrd arbitrator shall then be final between the two parties hereto.' 

"The third arbitrator was to be chosen solely and exclusively by the two 
original arbitrators and not by the parties to the agreement, or either of 
them. The verdict for several reasons cannot support a judgment for the 
défendant. It appears from the verdict itself that so fâr as it was intended 
to relate to the agreement of December 16, 1001, the only ground on which it 
was rendered was that: 
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" 'In the opinion of the jury (Patterson & Co.) did not make proper effort to 
agrée upon a third arbitrator to appraise and value the séwer pipe sued for, 
as provlded In the agreement on which suit Is brought.' 

"The jury restrlcted Itself to that ground. But the agreement contalned 
no such provision, and consequently the verdict was erroneous and wlthout 
justification, and could not support a valid judgment." 

The arbitration clause in this contract is unusual in some respects, 
and is to be distinguished from many other clauses that hâve been the 
subject of décision. The parties had no power to choose the third ar- 
bitrator, and they could not be charged with fault merely because the 
two arbitrators failed to agrée upon the third. Of course, interférence 
by either party to prevent a choice might be a fault ; but, if there was 
no such interférence, and if the two arbitrators failed to sélect the 
third, we think the arbitration clause simply became unworkable and 
might be disregarded. Nevertheless the learned judge asked the jury 
to détermine — and, for anything we know, their verdict may be based 
upon such détermination — whether "the parties" attempted, or made a 
reasonable effort, to agrée upon the third arbitrator, using substan- 
tially the same language as was used by the trial judge in the former 
case. Part of the instructions is as f oUows : 

"It appears that each of the parties, as provlded by the agreement, chose 
an arbitrator. On the part of the plalntiffs, L. M. Patterson was chosen; on 
the part of the défendants, B. A. Roblnson was chosen. When thèse two 
arbitrators could not agrée between themselves and render thelr award in 
writing, adjustlng and flxing the grade of the pipe and flttings, the agreement 
required them to call In a third arbitrator to détermine between the par- 
ties. * • * 

"Other names were submltted from time to tinit» as proposed compromise 
arbitrators, some by the respective arbitrators and others by the parties in 
suit. However, none of the proposed persons was seîected or agreed upon 
by the arbitrators. Some correspondence foUowed regarding this matier, 
whlch is in évidence and is for your considération. 

"Did the parties attempt to agrée upon a man as a third arbitrator, or, 
was their effort merely play for position for some reason or other? Do tue 
things the plalntiffs did manifest a reasonable désire to meet the défendants 
.halfway, or, puttlng It in another way, whose fault was It that this arbitra- 
tion did not go on to an end, and that the third arbitrator was not chosen? 

"If both were equally at fault — and you will bear in mlnd that It usually 
takes two to disagree — or, if you eonclude that the plalntiffs, or their arbi- 
trator, made a reasonable effort to adjust and fix the grade of the pipe and 
fittlngs in the way provlded in the contract, and to agrée upon a third ar- 
bitrator, or that the failure to carry out this agreement is not alone to be 
charged to them or thelr agent, they may then recover hère, even though the 
provision of arbitration was not carrled out. If, however, on the other hand, 
puttlng it in the alternative, you think that no such proper effort was made 
through the plalntiffs or thelr agent, and that It was through them that ar- 
bitration was not pursued, then the plalntiffs are not entitled to recover, un- 
ies» the défendants made future arbitration impossible or Impractlcable by 
removing or destroying a materlal portion of the pipe and flttings to be ad- 
justed and graded." 

There are other assignments of error, some of them unimportant, 
but we need consider no others. We venture to express the hope that 
the parties may see their way to a settlement of this prolonged and ex- 
pensive controversy without insisting upon another trial. 

The judgment is reversed, and a new venire is awarded. 
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BROWN V. AMEBICAN BOXDING 00. OF BALTIMORE, MD. 

(Circuit Court of Appeals, Mnth Circuit February 2, 1914.) 

No. 2289. 

Subrogation (§ 7*) — Surety — Eigiits of Creditoe. 

Wliere a state treasurer iiled a claiiu agaiust tlie receiver oC an In- 
solvent bank for unpaid deposits as a gênerai créditer and tlie bank's 
surety paid thé balance of such claim and took an assignment thereof 
froin the state, the surety's right was limited by tlie riglits derived from 
the particular claim so flled, and it was tlierefore not subrogated to the 
right of the state to priority of payment, if any. 

[Ed. Note.- — For other cases, see Subrogation, Cent. Dig. §§ 17, 18, 21- 
29, 58, 77, 83, 92 ; Dec. Dig. § 7.* 

Nature and theory of right of subrogation, see note to Merchants' & 
Miners' Transp. Co. v. Robinson-Baxter-Dissosoway Towing & Transp. Co., 
113 C. C. A. 434.] 

Appeal from the District Court of the United States, for the Dis- 
trict of Montana; George M. Borquin, Judge. 

Action by the American Bonding Company of Baltimore, Md., 
against Arthur H. Brown, as receiver of the First Trust & Savings 
Bank of Bilhngs, Mont. Judgment for plaintiff, and défendant appeals. 
Reversed. 

Loud, Collins, Brown, Campbell & Wood, of Billings, Mont, and 
Gunn, Rasch & Hall, of Helena, Mont., for appellant. 
Walsh, Nolan & Scallon, of Helena, Mont., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The question in this case is the alleged right 
of the appellee (complainant in the court below) to be subrogated to 
an alleged priority which it claims that the state of Montana had in the 
assets of the insolvent bank of which the appellant is receiver, over the 
gênerai creditors of the bank. The case was heard upon the bill and 
answer, the material allégations of the former being expressly admit- 
ted by the latter. Those allégations are, in substance, that while the - 
bank was carrying op its business the state of Montana was one of its 
depositors, having $25,000 of its money deposited therein, as security 
for the repayment of which (and such other sums as might be so de- 
posited by the state) the appellee bonding company had previously exe- 
cuted to the state, at the request of the bank, a bond in the sum of 
$10,000 ; that prior to June 14, 1910, the bank became and thereafter 
remained insolvent, and that on the day mentioned a receiver was ap- 
pointed of ail of its property and elïects, in a suit brought against it 
by the state of Montana in one of its courts; that on the 15th day of 
December, 1910, the said indebtedness to the state had been reduced to 
$10,000 by payments thereon ; and that on the last-mentioned date the 
receiver issued this certificate to the state : 

"Keceiver's Certificate of Proof of Claim. 
"#868. Receiver's Office, 

"Billings, Montana, Dec. 15, 1910. 
"This is to certify that Elmer E. Esselstyn, as Treasurer of the State of 
Montana, has this day made légal and satisfactory proof that he is a gen- 

•For other casea see same topio & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eral créditer of the First Trust and Savings Bank of Billings, Mont., to the 

amount of ten thousand ($10,000.00) dollars, and cents, upon the fol- 

lowing claims, to wit: 

Dollars. Cents. 

First mortgage bonds , 

Time certiflcate of deposit No. issued by the First 

Trust and Savings Bank of Billings, Mont 

Unpaid draf t No 

Protest fées on draf t No 

Savings aceount No. 1002, the First Trust and Savings Bank 

of Billings, Mont 10,000 00 

Interest on Time Certificate of Deposit No 

Unpaid Cashier's Check No 

Total 10,000 00 

"And be, or the lawful assignée of this claim will be alone entitled to the 
dividends thereon. 

"No assignaient of this claim, or any portion thereof, will be recognized in 
the payments of dividends, unless notice of such assignment is given to the 
receiver and entered upon his books before such dividends are deelared, as 
evldenced by his indorsement hereon. This certiflcate is to be surrendered 
to the receiver upon the payment of the final dlvldend. 

"S. G. Reynolds, 

"Receiver of the First Trust & Savings Bank of Billings, Billings, Montana." 

The bill further alleged that because of the bond the appellee there- 
upon paid to the state the sum of $10,000, whereupon "the said state 
of Montana, by its State Treasurer and Attorney General, appearing as 
attorneys for it in the said cause," in which the receiver was appointed, 
"assigned and transf erred to your orator its said claim against the said 
bank, evidenced by the certiflcate aforesaid, and your orator is now 
the owner and holder of said claim, and has succeeded and is subro- 
gated to the rights of the state of Montana against the said bank" — 
the assignment being in the f ollowing words : 

"Billings, Montana, Dec. 15, 1910. 
"For value received 1 hereby assign the within claim to the American 
Bonding Company of Baltimore, Maryland. 

"Elmer E. Esselstyn, State Treasurer, 
"By Albert J. Galen, Attorney General for Montana. 
"Witness : S. G. Reynolds." 

The bill then alleged that under the laws of the state of Montana, 
the said state has and at ail times had a preferred "right to be paid in 
full in préférence to ail other creditors of the said First Trust & Sav- 
ings Bank, and that by virtue of the f acts hereinbef ore set f orth your 
orator has a right to be paid the full amount of the said claim so evi- 
denced by the said certiflcate in full, in préférence to the claims of ail 
other creditors," which alleged right the receiver refuses to recognize. 

The court below sustained the contention of the state that it is en- 
titled to priority over the gênerai creditors of the insolvent bank upon 
the ground "that the state, having adopted the common lav^r of Eng- 
land, succeeds to or is vested with a like prérogative of the crown," 
and that by paying to the state the amount of its bond the surety Com- 
pany became subrogated to such right of the state. 

It is conceded that the state of Montana has no statute giving to pub- 
lic debts any priority over those due other creditors, but that state has 
thèse statutory provisions in respect to the common law : 
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"Sec. 3552. Common Law, When Rule of Décision. — Tlie common law of 
England, so far as it is not répugnant to or Inconsistent witli the Constitu- 
tion of the United States, or the Constitution or laws of this state, or of 
the Codes, is the rule of décision in ail the courts of this state." 

"Sec. 8060. No Common Law in This State. — In this state there is no com- 
mon law in any case where the law is declared by the Code or the statute ; 
but where not so declared, if the same is applicable and of a gênerai nature, 
and not in conflict with the Code or other statutes, the common law shall be 
the law and rule of décision." 

Eevised Codes of Montana 1907. 

It is contended on the part of the appellant that if the common-law 
prérogative of sovereignty ever existed in Montana by reason of the 
above-cited sections of the statutes, it was subsequently abrogated by 
thèse subséquent provisions of its Revised Codes : 

"Sec. 6214. The rule of the common law, that statutes in dérogation thereof 
are to be strictly construed, has no application to this Code. The Code es- 
tablishes the law of this state respecting the subjects to which it relates, and 
its provisions are to be liberally construed with a vlew to effect its objects 
and to promote justice." 

"Sec. 6123. A creditor, within the meaning of this title, is one in whose 
favor an obligation exista by reason of wliich he is or may become entitled to 
the payment of money. 

"Sec. 6124. In the absence of fraud every contract of a debtor is valid 
against ail hls creditors, exlsting or subséquent, who hâve not acquired a lien 
on the property affected by such contract. 

"Sec. 6125. A debtor may pay one creditor in préférence to another, or 
may give to one creditor security for the payment of his demand In préfér- 
ence to another." 

"Sec. 6140. In ail assignments of property made by any person, associa- 
tion, corporation, copartnership, ehartered company or corporation, to trustées 
or assignées on account of inability of the assigner or assignors at the time 
of the assignment to pay hls or thelr debts, or in proceedings in insolvency, 
the wages of the miners, mechanics, salesmen, servants, clerks or laborers 
employed by such assigner or assignors for services rendered within sixty 
days immediately previous to such assignment, not to exceed two hundred 
dollars for each person, are preferred elaims, and must be paid by such trus- 
tées or assignées before any other creditor or creditors of such assigner." 

But did the prérogative right which constitutes the basis of the 
state's claim ever in fact exist? Ail of the states with the exception 
of Louisiana hâve adopted, in one form or another, the common law of 
England except where inconsistent with their Constitutions and stat- 
utes, and yet nearly ail of them hâve statutes giving préférence to tax- 
es, rates, and other debts due the state, over the debts of the citizen, 
See 26 Am. & Eng. Encyc. of Eaw (2d Ed.) p. 479. It is there fur- 
ther truly said that: 

"Whether a state, in the absence of positive enactment, is entitled to the 
priority claimed by the crown under the common law appears to be not well 
eettled." 

See, on the one side, State of Maryland v. Bank, 6 Gill & J. (Md.) 
205, 26 Am. Dec. 561; State v. Mayor, 10 Md. 504; In re Carnegie 
Trust Co., 151 App. Div. 606, 136 N. Y. Supp. 466; same case on ap- 
peal, 206 N. Y. 390, 99 N. E. 1096; Hoke v. Henderson, 14 N. C. 12; 
U. S. Fidelity & Guaranty Co. v. Rainey, 120 Tenn. 357, 113 S. W. 
397; Seay v. Bank of Rome, 66 Ga. 609; State v. Poster, 5 Wyo. 199, 
38 Pac. 926, 29 h. R. A. 226, 63 Am. St. Rep. 47 ; and, on the other 
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side, Zimmerman, Commissioner of Banking, v. Chelsea Savings Bank 
et al, 161 Mich. 691, 125 N. W. 424; State v. J. M. Harris, 2 Bailey 
(S. C.) 598; Klinck, Administrator, v. Keckley, Exécuter, 2 Hill Eq. 
(S. C.) 256; Potter et al. v; Fidelity & Deposit Co. of Maryland, 101 
Miss. 823, 58 South. 713. 

Notwithstanding the Carnegie Trust Company Case above referred 
to, we find the Circuit Court of Appeals of the Second Circuit saving, 
in Central Trust Co. v. Third Avenue R. Co., 186 Fed. 291, 292, liO C. 
C. A. 1,2: 

"We regard it as settled law in this state that the state does not succeed 
as sovereign to ail the prérogatives of the British erovvn, ainong others the 
right to a préférence for debts due it over ail other creditors. It bas been 
expressly held that taxes due the state hâve no priority of payment out of a 
fund in court for distribution, unless tlie priority vvas expressly given by 
statute, or unless the fund bas couie into court impressed with a priority for 
the tax. Wise v. Wise Oo., 153 N. Y. 507, 4T N. E. 788. O'Brien, J., sald : . 

" 'The contention of the learned counsel for the receiver of taxes rests upon 
a somewhat novel proposition. It is that trom the most ancient tiuies the 
courts of England hâve recognlzed the right of the sovereign, represeutlng the 
state, to priority of payment over ail otner clainis, though they may hâve 
been secured by spécifie liens ; that the people of thls state hâve succeeded 
to ail the prérogatives of the British crovyn as parts of the comuiou lav? 
suitable and applicable to our condition. In support of his contention he bas 
called our attention to varions authoritles in England and in this country. 
Giles V. Grover, 9 Bing. 130-285 ; 2 Bac. Abr. p. 363 ; Tôlier on Ex., e. 2, p. 
259; In re Columbian Ins. Co., 3 Abb. Dec. (N. Y.) 239; Central Trust Co. 
v. N. Y. C. & N. R. R. Co., 110 N. Y. 250, 18 N. E. 92, 1 L. R. A. 260; Union 
Trust Co. V. I. M. R. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963 ; U. S. v. 
State Bank of North Carolina, 6 Pet. 29-34, 8 L. Ed. 308. The gênerai doc- 
trines contained in thèse cases would seem, upon a superflcial view, to go far 
in support of the contention upon which this appeal is based, although it 
should be observed that a very important fact présent In this case was ab- 
sent in the cases cited, and that was the existence of a spécifie lieu at law 
upon the Personal property acqulred by a levy under valid légal process in 
the hands of the sherllï. 

" 'On a doser examinatlon, however, it will be found that they do not sus- 
tain the broad principle contended for. They undoubtedly go far enough to 
sustain the principle that, when a fund Is in the hands of the court or the 
trustée of an Insolvent person or corporation, a claim due to the government 
upon a debt or for taxes is entltled to a préférence in certain cases or uuder 
certain circumstances. The prérogatives of the crown with respect to the 
imposition and collection of taxes was the subject of a long and obstinate 
dispute in England between the people and the executive. Wlthout attempt- 
ing to ascertain whether the limits of this prérogative bave ever been judlcial- 
ly deflned with anythlng like précision, it is entirely safe to say that many 
of the utterances of the ESnglish courts on the subject to be found in the 
boolis cannot be considered law hère, or even in that country. The great 
coutest with respect to thè right of the sovereign to levy and collect what 
was called "ship money" illustrâtes the extent to which the claim of préroga- 
tive was pushed, the nature of the disi)ute, and the conflicting vlews of the 
judges. 8 Howell's State Trials, 826-1254. 

" 'In this country the right of the government to be preferred in the dis- 
tribution of such a fund exists, under tbe authoritles, in two cases: (1) 
Where the préférence is expressly given by statute, as was the case in U. 
S. V. State Bank of North Carolina, supra. (2) Where, before the fund bas 
come to the hands of the receiver or trustée, a warrant or some other légal 
process has been issued for the collection of the tax or debt, and the fund has 
come to his hands Impressed with a lien in favor of the' government in con- 
séquence of the proceedings for collection, as was the case in tbe Columbian 
Ins. Co. Receivership, 3 Abb. Dec. (N. Y.) 239. But where there is no statute 
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glving the préférence, and no warrant or proeess bas been Issued for tbe col- 
lection of a tar on Personal property, there Is no controlllng authority for 
preferring such a clalm over spécifie prior liens in favor of creditors, obtain- 
ed by levy under attachments or exécutions. Eoraback v. Stebbins, 4 Abb. 
Dec. (N. Y.) 100.' " 

By section 722 of the Revised Statutes of the United States (U. 
S. Comp. St. 1901, p. 582) it was provided that : 

"The jurisdiction In civil and crimlnal matters conferred on the district 
and circuit courts, by the provisions of tbis title, and of title 'Civil Eights,' 
and of title 'Crimes,' for the protection of ail persons in the United States in 
their civil rights, and for their vindicatioii, shall be exerclsed aud enforced 
in conformity with the laws of the United States, so far as such laws are 
suitable to carry the same into efCect ; but in ail cases where they are not^ 
adapted to the object, or are déficient in tlie provisions necessary to furnish 
suitable remédies and punish offenses against law, the common law, as modi- 
fied and changed by the Constitution and statutes of the state wherein the 
court having jurisdiction of such civil or crimlnal cause is held, so far as 
the same is not inconsistent with the Constitution aud laws of the United 
States, shall be extended to and govern the said courts In the trial and dis- 
position of the cause, and, if it is of a crimlnal nature, in the infliction of 
punishment on the party found guilty." 

The obligations to the respective parties hère litigating are manif est- 
ly "civil obligations." Guarantee Co. v. Title Guaranty Co., 224 U. 
S. 152, 160, 32 Sup. Ct. 457, 56 L. Ed. 706. 

In United States v. Bank of North Carolina, 6 Pet. 29, 35 (8 L. Ed. 
308), the Suprême Court said: 

"The right of priority of payment of debts due to the govemmcnt is a 
prérogative of the crown well known to the common law. It is founded, not 
so much upon any Personal advantage to the sovereign, as upon motives of 
public policy, in order to secure an adéquate revenue to sustain the public 
burdens, and discharge the public debts. The claim of the United States, 
however, does not stand upon any sovereign prérogative, but is exclusively 
founded upon the actual provisions of their own statutes. The same policy 
whlch governed in the case of the royal prérogative rnay be clearly traced in 
thèse statutes, and as that policy bas mainly a référence to the public good, 
there is no reason for giving to them a strict and narrow interprétation. 
Like ail other statutes of this nature, they ought to receive a fair and reason- 
able interprétation, according to the just import of their terms." 

If, as there expressly held by the Suprême Court, the priority of 
debts due the government of the United States does not stand upon 
any sovereign prérogative, but is exclusively founded upon their own 
statutes, we are unable to understand how the right of priority of pay- 
ment of debts due a state can be founded upon such a prérogative. 
Surely no state can hâve any greater sovereign right than the gênerai 
government of the entire country. 

But even if it be conceded that the state of Montana has the right 
hère claimed for it, and it be further conceded that a private party 
can be subrogated to such prérogative right, which is by no means 
certain— see Commissioner of Banking v. Chelsea Savings Bank et 
al., 161 Mich. 704, 127 N. W. 351, where the négative was distinctly 
adjudged by the Suprême Court of Michigan, and Guarantee Co. v. 
Title Guaranty Co., supra, where the Suprême Court assumed, for the 
purposes of the case but without deciding, the affirmative of the ques- 
tion — still, we are of the opinion that upon the facts made the basis 
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o£ the bill in the présent case, the appellee cannot be properly held to 
hâve been subrogated to the prérogative right claimed, for the reason 
that the suit is based upon the alleged proof of the state as a gênerai 
créditer of the insolvent bank and a written assignment of tlmt claim 
to the appellee. 

For the reasons stated the judgment of the court below is reversed. 



WOODKUFF V. YAZOO & U. V. E. CO. 
(Circuit Court o£ Appeals, Fifth Circuit. February 10, 1914.) 

No. 2485. 

1. Pleading (§ 111*) — Plea in Abatement — Denial. 

Wiiere a plea in abatement raised an issue of law only, which was over- 
ruled, tbe court properly permitted défendant to plead over to the mer- 
its, and refused to render judgment quod recuperet, which is only au- 
thorized on the denial of a plea presenting an issue of fact. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. |§ 234r-236; Dec. 
Dig. § 111.*] 

2. Masteb and Servant (§ 286*) — T^^TUEIEs to Servant — Defective Appli- 

ANCES — LUBRICATOE INDIOATOK L UBE — QUESTION FOR JURY. 

Where décèdent, a locomotive engineer, was injured by the explosion 
of a lubricator indicator tube when subjected to a steam pressure of but 
145 pounds, when it should bave had a tensile strength to withstand 300 
pounds, whether défendant was négligent in furnisbing sucb tube to plain- 
tiff without subjecting it to the proper test was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, lOlT-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.*] 
S. Mastee and Servant (§ 124*) — Injuries to Servant — Defective Appli- 

ANCES. 

Where a railroad company furnished indicator tubes for use on Its en- 
gines which were required to withstand a pressure of 150 pounds to the 
square inch, it was the company's duty, before furnishing tubes to an 
engineer for use to test them, to ascertain that they had proper tensile 
strength. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 235- 
242 ; Dec. Dig. § 124.»] 

4. Master and Servant (§ 288*) — Injuries to Servant — Defeotive Appli- 

ANCES. 

Where the tensile strength of lubricator indicator tubes used on loco- 
motives could only be ascertained by a test, and tubes which were of 
proper and of Insufflcient tensile strength had the same appearance, and 
a locomotive engineer, using such tubes, had no opportunity for making 
the test himself, he did not assume the risk of the use of insufflcient tubes 
as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1068-1088; Dec. Dig. § 288.*] 

In Error to the District Court of the United States for Jackson Di- 
vision of the Southern District of Mississippi ; Henry C. Niles, Judge. 

Action by Elise H. Woodruff, as administratrix, etc., against the 
Yazoo & Mississippi Valley Railroad Company. Judgment for plain- 
tifï, and défendant brings error. Reversed and remanded. 

*For other cases see same topic & § numbek 'n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 P.— 54 
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Marcellus Green, Garner Wynn Green, and Marcellus Green, Jr., ail 
of Jackson, Miss. (Ackland H. Jones, of Woodville, Miss., of counsel), 
for plaintiiï in error. 

Mayes & Mayes, of Jackson, Miss. (C. N. Burch, of Memphis, 
Tenn., of counsel), for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This cause cornes to this court upon a 
writ of error to the District Court of Mississippi at Jackson, to re- 
view a judgment for the défendant, rendered on a directed verdict in 
an action to recover damages for personal injuries, consisting in the 
loss of an eye, which the plaintiff's intestate and husband received, 
while engaged in the employment of the défendant as a railroad loco- 
motive engineer, by the explosion of an indicator tube of the lubri- 
cator of the engine he was in charge of. The action was brought 
under the fédéral Employers' Liabiiity Act (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]). The orig- 
inal plaintiff was the injured employé; he died before judgment, and 
the cause was revived in the name of bis wife as administratrix. 

Two errors are assigned : 

[1] (1) The court erred in not rendering judgment quod recuperet 
upon finding the issue on the first plea of abatement for the plaintiff, 
and in permitting the défendant to plead to the merits. We think 
the court below properly permitted the défendant to plead over to the 
merits, after overruling its plea in abatement. The issue presented 
by the plea was substantially one of law rather than one of fact, 
conceding that even in the latter case it would hâve been proper to 
deny the défendant the right to aïiswer over. 1 Encyc. PI. & P. 30, 
and cases cited. Kendrick v. Watkins, 54 Miss. 495, relied on by 
plaintiff in error, asserts that a judgment quod recuperet is proper 
only when a plea in abatement, presenting an issue of fact, as dis- 
tinguished from an issue of law, bas been overruled. The plaintiff 
in error should take nothing by her first assignment. 

(2) The second assignment is based upon the action of the court be- 
low in sustaining the defendant's motion for a peremptory instruc- 
tion and in giving and not refusing the same. The original plaintiff, 
J. H. Woodruff, was, at the time of his injury, and for many years 
had been, a locomotive engineer in the employment of the défendant. 
When injured he was running between Woodville, Miss., and Slaugh- 
ter, La., in charge of a freight engine and engaged in Interstate com- 
merce. His engine was equipped with what is known as a Nathan 
No. 8 lubricator, which had four glass tubes, three called feed tubes, 
and one an indicator tube. The original tubes were furnished to the 
railroad conipany by the manufacturer with and as a part of the lubri- 
cator. They were tested by the manufacturer under a test which in- 
dicated that their tensile strength, as was true of ail the parts of the 
lubricator, was such that they were able to withstand a- pressure of 
300 pounds to the square inch. When the lubricators came from the 
factory, the glass tubes were protected by a tin shield with perfora- 
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tions, which extended around the tubes, to keep the glass from flying 
in case of explosion. On the engine the plaintiff's intestate was run- 
ning when injured, the tin shield, with which the factory had equipped 
the lubricator, had been removed, and a wire coil had been substituted 
for it around the tube that exploded. The substitution had been 
made a considérable time before the accident, and the plaintiff's in- 
testate knew of the substitution and of the greater comparative dan- 
ger from the substituted appliance, as compared with the original, 
in the event of an explosion. This appears without dispute from 
the record. With such knowledge of the character of and risk from 
the substituted appliance, the plaintiff's intestate continued in defend- 
ant's employment and in the use of the dangerous appliance for a 
time long enough to hâve charged him with the assumption of the 
risk of the danger arising from the substituted appliance. This also 
appears without conflict from the record. It is clear that the court, 
so far as the négligence of the défendant was predicated upon the sub- 
stituted cover for the indicator tube, properly instructed the jury to 
find for the défendant, if the défense of assumed risk was still open 
to the défendant under the fédéral Employers' Liability Act. This 
was contested by the plaintiff in the court below. The court below 
ruled that the assumption of risk, except with relation to defects of 
the employer's plant covered by the Safety Appliance Acts of Con- 
gress (Act March 2, 1893, c. 196, 27 Stat. 531, as amended by Act 
April 1, 1896, c. 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3174]), 
was still open to the défendant. There is conflict of opinion in dif- 
férent circuits with référence to the construction of the fédéral Tîm- 
ployers' Liability Act in this respect, and the Suprême Court has not 
definitely ruled upon it. In view o£ the fact that the judgment in this 
cause is to be reversed on another ground, and the probability of a 
controlling décision by the Suprême Court, before the cause is retried, 
we refrain from deciding that question in this case. 

The plaintiff in the court below, as is the case in the state court, 
relied principally, if not entirely, upon the substituted wire coil for a 
recovery, and the court below as is true of the Suprême Court of Mis- 
sissippi, probably considered only this defect in sustaining the defend- 
ant's motion for a peremptory instruction. It is now pressed upon 
us, both in oral argument and in brief by counsel for plaintiff in er- 
ror, that the évidence shows a négligent defect upon the idea that the 
indicator tube, which exploded, was not of sufficient tensile strength 
to withstand the steam pressure, which the engine was intended by 
défendant to carry, and that, as to this defect, there was no assump- 
tion of risk by plaintiff's intestate, since it was not an obvions one, 
and the record fails to show any knowledge on plaintiff's intestate's 
part that the tube was of insufficient strength. 

The évidence shows that the engine was constructed to carry a steam 
pressure of 150 pounds to the square inch, and that such pressure was 
f requently maintained ; that at the time of the explosion the steam pres- 
sure was only 145 pounds. The automatic safety valve did not permit 
a greater steam pressure than 150 pounds. The évidence showed that 
a short time before the accident the indicator tube on the lubricator had 
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broken, from a cause not disclosed by the record, and tbat the plaintiff's 
intestate had replaced it with the tube that exploded and injured him 
afterwards; that the substituted tube was furnished to the plaintiff's 
intestate, with others, from the defendant's shop, for the purpose of 
being used by the intestate in the event that a tube broke while on the 
road ; that the intestate made the substitution in the proper way ; that 
the tube remained intact for eight days, when it explo-^'ed; that if 
there had been a defect in the glass, it would hâve explode.. immediate- 
ly upon being subjected to steam pressure; but if its insufficiency was 
due to a lack of tensile strength, and not to a spécifie imperfection, it 
might not explode for some time after it was subjected to steam pres- 
sure; that the tubes furnished by the manufacturer were tested and 
made to endure a steam pressure of 300 pounds bef ore being placed in 
the lubricators. The intestate testified that if the explosion of the 
tube was due to its insufficiency in tensile strength to resist the steam 
pressure it had to encounter, it might hâve gone for some time after be- 
ing subjected to the strain of steam pressure and then hâve exploded; 
that if the tensile strength of a boiler or of a glass tube was not sufficient 
to stand the pressure, it often happened that the boiler or other glass 
tube would go for several days under steam, and then explode ail of 
a sudden and for want of tensile strength to hold the pressure. 

[2, 3] It was open to the jury to infer from this évidence, recited 
from the record, that the explosion of the indicator tube was due to 
lack of sufficient tensile strength to resist the steam pressure the de- 
fendant knew it was required to encounter in the ordinary daily opéra- 
tion of the engine, namely 150 pounds, since it is shown to hâve ex- 
ploded under a pressure of but 145 pounds ; that it should hâve had a 
tensile strength of 300 pounds, according to manufacturers' standard, 
but did not, in fact, hâve one-half that amount; that the défendant, 
having furnished the tube to intestate for the purpose for which it 
was used, must either bave known of its insufficiency in this respect, 
if the tubes were tested by it, or bave been in négligent ignorance of it, 
if no test was made, since its duty would bave been to make a test, be- 
fore furnishing it to the intestate for use on his engine. The issue of 
the négligence or the absence of négligence in this respect was an issue 
of fact, which should hâve been submitted to the jury. 

[4] It is clear that the évidence in the record was of a character 
that required the submission to the jury of the issue of assumption of 
risk on intestate's part of the insufficiency of the tube in tensile 
strength, if there was any évidence of such assumption on his part. 
The sufficient and insufficient tubes in this respect were of the same 
appearance, and a test was required to tell of the insufficiency. The 
intestate had no means of making the test, and had the right to as- 
sume the tensile sufficiency of the tube that was furnished by his em- 
ployer, until he acquired knowledge to the contrary. The record does 
not show such knowledge on his part. His knowledge of the likeli- 
hood of an explosion of the tubes, even when of sufficient tensile 
strength, would not be an assumption of the risk of an explosion of 
a tube which was of insufficient tensile strength, of which fact he was 
unaware. 
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For thèse reasons, we think the case should hâve been submitted to 
the jury, and that the court below erred in directing a verdict for the 
défendant. The judgment is reversed, and the cause remanded to the 
District Court for a new trial. 



SCHAAP V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit February 11, 1914.) 

No. 4030. 
(Syllalus iy the Court.) 

1. INDIANS (§ 35*) INTEODUCTION INTO ÏNDIAN COUNTET APPLICATION OF 

Stattjte — Exclusion of Evidence. 

'Xlie provisions relative to tlie introduction, and. tlie attempt to intro- 
duce, intosicating liquor into tlie Indian country, found in section 2139 
of tlie'Kevised Statutes, as amended by the Act of July 23, 1892, c. 234, 
27 Stat. 260, and in the Act of January 30, 1897, c. 109, 29 Stat 506, 
ceased to apply to portions of OUlahoma which were formerly in the 
Indian country when those portions respeetively ceased to be Indian coun- 
try. 

In the trial of a charge of attempting to introduce Intoxicating liquor 
into the Indian country in violation of thèse acts, it is error to refuse to 
permit the défendant to prove that the original Indian title to the land 
in the town in that part of Oklahoma whieh was formerly in the Indian 
Territory, into which town he attempted to introduce the liquor, had 
been extinguished so that it vpas no longer Indian country at the time 
the offense was charged to hâve been committed. ïhe test of the ap- 
plicability of thèse provisions of the acts of Congress cited is whether or 
not the tovyn, city, or place into which the introduction, or attempt to 
introduce, is charged to hâve been made was Indian country at the time 
the offense is charged to hâve been committed. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62 ; Dec. Dig. 
i 35.*] 

2. Indians (§ 35*) — Introduction into Indian Countby^-Application oï 

Statu TE. 

Thèse acts of Congress and the above construction of them apply to 
charges of introductions of intoxicating liquor and attempts to introduce It 
into the Indian country, in violation of them from withiu as well as from 
without the state of Oklahoma. 

[Ed. Note. — For other cases, see Indians, Cent Dig. §§ 61, 62; Dec. 
Dig. i 35.*] 

3. Indians (§ 35*) — Introduction into "Indian Country." 

The criterion to détermine what is "Indian country" is that ail the 
country which was declared to be Indian country by' the Act of June 
30, 1834, c. 161, 4 Stat. 729, remains Indian couptry as long as the In- 
dians retain their original title, and in the absence of a différent provi- 
sion by treaty or by act of Congress ceases to be Indian country when- 
ever that title Is extinguished. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62 ; Dec. 
Dig. § 35.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3545-3549.] 

4. Indians (§ 35*) — Inteoduction into Indian Country — Application of 

Statute. 

The Act of March 1, 1895, e. 145, § 8, 28 Stat. 693, 697, which prohibited 
the introduction of intoxicating liquor into the Indian Territory, is still 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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In force so far as It relates to the introduction of such liquor from wlth- 
out the State of Oklalioma into that part of Oklahoma whieh was for- 
merly the Indian Territory, but it is not in force in so far as it relates 
to such introduction froin within the state of Oklahoma. 

[Eà. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62 ; Dec. Dig. 
§ 35.*] 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

John Schaap was convicted of attempting to introduce intoxicating 
liquors into the Indian country, and brings error. Reversed and re- 
manded for new trial. 

Ira D. Oglesby, of Ft. Smith, Ark., for plaintifï in error. 
J. V. Bourland, U. S. Atty., of Ft. Smith, Ark., for défendant in er- 
ror. 

Before SANBORN and CARLAND, Circuit Judges, and_RINER, 
District Judge. ■ 

SANBORN, Circuit Judge. The défendant below was convicted of 
the charge that at Ft. Smith, Ark., on November 29, 1912, he — 

"did unlawfully attempt to introduce into the Indian country, to wit, Into 
that part of the Indian country known as the Choetaw Nation of the Indian 
Territory, splrituous and into.\'icating liquors, to wit, six gallons of alcohol, 
contrary to the form of the statute," etc. 

At the trial the United States introduced évidence tending to show 
that the défendant, who was engaged in selling drugs at wholesale at 
Ft. Smith, on November 29, 1912, delivered two boxes containing in- 
toxicating liquors at the station of a railroad company in that city di- 
rected to Palace Drug Store, Kiowa, 0kl., and obtained a bill of lad- 
ing from the railroad company for their transportation to that address. 
The town of Kiowa is located on what was formerly land of the Choe- 
taw Nation in that part of Oklahoma which was formerly in the In- 
dian Territory. The défendant offered to prove that on November 29, 
1912, the Indian title to the land on which the town of Kiowa, the rail- 
way station at that town, and the Palace Drug Store, to which the 
boxes were directed, were situated, was and long had been completely 
extinguished, but the court, on the objection of the United States, ex- 
cluded this évidence and over the objections and exceptions of the de- 
fendant instructed the jury that they might convict him under section 
2139, Revised Statutes, as amended by Act of July 23, 1892, 27 Stat. 
260, which déclares that : 

"Any person who introduees or attempts to Introduce any ardent splrits, 
aie, wine, béer or intoxicating liquor of any kind into the Indian country, 
shall l;e punished by Iniprisonment not more than three years and by fine of 
not more than three hundred dollars" 

—and under Act of January 30, 1897, c. 109, 29 Stat. 506, which pro- 
vides that: 

"Any person who shall Introduce or attempt to introduce any malt, splrit- 
uous or vinous liquor, including béer, aie and wine, or any ardent or intoxi- 
cating liquor of any kind whatsoever Into the Indian country, which term 

•For other cases see same toplc & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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shall Inelude any Indian allotment, wMle the tltle to the same shall be held 
in trust by the government, or whlle the same shall remaln inaliénable by the 
allottee, wlthout the consent of the United States, shall be punlshed by Im- 
prisonment for net less than sixty days and by a fine of not less than two 
hnndred dollars." 

Complaint is made of thèse and other rulings of the trial court. 

[1-4] The défendant oflfered to prove, not only that the Indian title 
to the land in the town of Kiowa had been extinguished, but also that 
before the time that the indictment charged that he committed the of- 
fense, the town was situated on 160 acres which had been reserved 
from allotment and made a town site, that ail the land therein had been 
sold, and unrestricted titles thereto had been conveyed to the pur- 
chasers, in accordance with acts of Congress, so that no part of it was 
held as an allotment or in trust, and that none of the titles to it was in- 
aliénable. The charge against the défendant was that he attempted to 
introduce intoxicating liquor into the Indian country. AU the country 
which was declared to be Indian country by the Act of June 30, 1834, 
c. 161, 4 Stat. 729, remains Indian country as long as the Indians retain 
their original title, and in the absence of a différent provision by treaty 
or by act of Congress, ceases to be Indian country whenever that title 
is extinguished, and there was no différent provision regarding the 
land in the town of Kiowa. Bâtes v. Clark, 95 U. S. 204, 203, 24 L. 
Ed. 471; Clairmont V. United States, 225 U. S. 551, 558, 32 Sup. Ct. 
787, 56 L. Ed. 1201 ; Evans v. Victor, 204 Fed. 361, 365, 122 C. C. A. 
531, 535. 

Counsel for the United States cite, in support of the rulings of the 
court below, United States Express Co. v. Friedman, 191 Fed. 673, 
112 C. C. A. 219, Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 
L. Ed. 1248, and United States v. Wright, 229 U. S. 226, 33 Sup. Ct. 
630, 57 L. Ed. 1160. In United States Express Co. v. Friedman, the 
question was whether or not the court should issue a mandamus to 
compel an express company to transport intoxicating liquor out of 
the State of Arkansas into that part of the state of Oklahoma which 
was formerly the Indian Territory. That question was answered in 
the négative by that part of the Act of March 1, 1895, c. 145, § 8, 28 
Stat. 693, 697, which had not been repealed, and which prohibits such 
an introduction (Ex parte Webb, 225 U. S. 663, 681, 691, 32, Sup. Ct. 
769, 56 L. Ed. 1248), and this court answered the question in the same 
way (Evans v. Victor, 204 Fed. 367, 368). 

In Ex parte Webb, 225 U. S. 663, 681, 691, 32 Sup. Ct. 769. 56 L. 
Ed. 1248, Webb had been indicted and convicted of introducing in- 
toxicating liquors into the Indian country, and he applied to the Su- 
prême Court for a writ of habeas corpus. Because the parties admit- 
ted that the liquors had been shipped from Joplin, Mo., to and had 
been received by Webb within the city of Vinita in Oklahoma, and be- 
cause the only question before that court on the application for the 
writ was whether or not the trial court had jurisdiction of the case, 
the Suprême Court limited its décision to the afiirmance of the juris- 
diction of the district court on the ground that the transfer of the liq- 
uor from one state to another was a violation of that part of the act 
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of Mavch 1, 1895, which under the commerce clause of the Constitu- 
tion prohjbited the introduction of intoxicating liquors from another 
State into that part of Oklahoma which was formerly Indian Territory. 
225 U. S. 681, 691. The Suprême Court expressly decided, however, 
that it was unnecessary for it to décide (225 U. S. 676), and it neither 
considered nor decided whether or not the spécifie town or place into 
which the liquor was introduced was Indian country, or whether or 
not an introduction of liquor into a place in the former Indian Terri- 
tory which was not Indian country, would hâve been a violation of 
section 2139 of the Revised Statules, as amended by the Act of 1892, 
or of the Act of January 30, 1897, c. 109, 29 Stat. 506. The question 
presented in the case at bar was not at issue, and hence could not hâve 
been authoritatively decided in the two cases which hâve been reviewed. 
Whatever was said in the opinions in those cases that relates in any 
way to the question now in hand falls under the rules announced by 
Chief Justice Marshall : 

"An opinion in a particular case, founded on its spécial circumstances, Is 
not applicable to the cases under circumstances essentially différent." Brooks 
V. Marbury, 24 U. S. (U Wlieat.) 78, 90, 6 L. Ed. 423. And: "General ex- 
pressions, in every opinion, are to be taken in connection with the case in 
which those expressions are used. If they go beyond the case, they may be 
respected, but ought not to control the judginent in a subséquent suit when 
the very point is presented for décision." Cohens v. Virginia, 6 Wheat. 264, 
393, 5 L. Ed. 257 ; King v. Pomeroy, 121 Fed. 287, 294, 58 C. C. A. 209, 216 ; 
Traer v. Fowler, 144 Fed. 810, 817, 75 C. C. A. 540, 547 ; Mason City & Ft. 
Dodge Ey. Co. v. Wolf, 148 Fed. 061, 968, 78 0. C. A. 589, 596. 

But in United States v. Wright, 229 U. S. 226, 232, 236, 238, 33 Sup. 
Ct. 630, 57 L,. Ed. 1160, the Suprême Court, after a studied review and 
considération of ail the acts of Congress relevant to the question at 
issue in this case, deliberately and doubtless finally (1) affirmed its dé- 
cision in Ex parte Webb that the act of 1895 was repealed so far as it 
related to the introduction of intoxicating liquors into what was for- 
merly the Indian Territory from places vi^ithin the state of Oklahoma, 
but remained in force so far as it related to such introduction of liq- 
uors from without the state, page 236, decided; (2) that section 2139 
of the Revised Statutes, as amended by the act of 1892 and the act 
of 1897, remained in force and applied to the introduction of intoxi- 
cating liquors into the Indian country whether from within or without 
the state, page 268 ; (3) that "if, and when, and so far as, portions of 
the Indian Territory ceased to be Indian country, the Acts of 1892 
and 1897 would cease to apply," pages 232, 236, and that the test of 
the prohibition in those acts was "Indian country," while the test of 
the prohibition under the act of 1895 was the territorial test, was 
whether or not the introduction was into that part of Oklahoma which 
was formerly Indian Territory, and that it was immaterial under that 
act whether the place into which the introduction was made was or 
continued to be Indian country, page 233. The terms of thèse acts of 
Congress which bave been quoted in the opening of this opinion, the 
persuasive reason of the case, and this opinion of the Suprême Court 
in Wright's Case leave no doubt regarding the décision which this 
court ought to render in the matter in hand. The conviction of the 
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défendant cannot be sustained under the act of 1895, becaùse the 
charge and the proof are not of the introduction of intoxicating Hquor 
into that part of the state of Oklahoma which was formerly Indian 
Territory, but of a vain attempt to introduce it into -Indian country, 
and there is no prohibition of such an attempt in the Act of 1895. Sec- 
tion 2139, as amended by the act of 1892 and the act of 1897, ceased to 
apply when and so far as any portion of the former Indian Territory 
ceased to be Indian country. The court refused to permit the défend- 
ant to prove that the portion of Oklahoma which was formerly Indian 
Territory, into which he attempted to introduce intoxicating liquor, 
had ceased to be Indian country before he made his attempt. That 
fact, if proved, would hâve been a perfect défense to the charge against 
him, and this ruling of the court nécessitâtes another trial of the case, 
and makes it unnecessary to consider any other question which has 
been presented. 

Let the judgment be reversed, and let the case be remanded to the 
court below, with directions to grant a new trial. 



MULERT V. NATIONAL BANK OF TARBNTUM. 

(Circuit Court of Appeals, TMrd Circuit. July 23, 1913.) 

No. 1735. 

Pledges (§ 19*) — Debts ob Liabilities Sectjeed — "Holdee." 

A promissory demand note, payable at the Bank of P. to the order of 
the maker, indorsed by him and delivered to such bank, recited the de- 
posit o( certain collatéral security for payment of it, or any other lia- 
billty of the maker to the holder thereof then due, or to become due or 
thereafter contracted, with fuU power to the holder to sell, sign, and de- 
liver such security at public or private sale on the nonperformance of 
the promise to pay or the nonpayment of any of such liabilities, and to 
apply the residue, after deducting expenses, to pay ail of such liabilities 
as the holder should deem proper, returning the overplus to the maker. 
Belû, that the maker must hâve meant to give to the word "holder" Its 
well-understood, broad, inclusive, légal meaning, as the one in actual or 
constructive possession of the note and entitled to recover or receive pay- 
ment, and not to restrict its meaning to the Bank of P. ; and hence, where 
that bank sold the note and delivered the collatéral to the transférée, such 
transférée could hold the collatéral as security for notes held by It on 
which the maker was llable, tbough never owned by the Bank of P. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 58-63 ; Dec. Dig. 
I 19.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by Justus Mulert, trustée in bankruptcy of M. K. Salsbury, 
against the National Bank of Tarentum. From a judgment for de- 
fendant, the petitioner appeals. Appeal dismissed. 

Alvin A. Morris, of Pittsburgh, Pa. (Morris, Walker & Allen, of 
Pittsburgh, Pa., of counsel), for appellant. 

J. Merrill Wright and Albert Schultz, both of Pittsburgh, Pa. (Mc- 
Kelvy & Wright, of Pittsburgh, Pa., of counsel), for appellee. 

*For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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Before GRAY, BUFFINGTON, and McPHERSON. Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This case involves a dispute be- 
tween the National Bank of Tarentum, Pa., and Justus Mulert, trustée 
in bankruptcy of M. K. Salsbury, as to the ownersliip of some $3,600 
now held by the bank, subject to the order of the court below. The 
référée, and the court on his certificate, awarded the money to the 
bank. Thereupon the trustée took this appeal. 

Restricting ourselves to a statement of the facts pertinent to the 
question before us, we note that on November 30, 1904, Salsbury ex- 
ecuted a negotiable demand note payable to his own order, indorsed 
the same in blank, and in considération of $17,000 delivered it, to- 
gether with certain collatéral, to the Bank of Pittsburgh. The note 
was in form following: 
"17,000. Pittsburgh, Pa., Nov. 30, 1904. 

"On demand, after date, for value recelvéd, I promise to pay to ttie order 
of — myself with Interest seventeen thousand dol- 
lars, having deposlted herewith as collatéral security for payaient of this or 
any other liabliity or liabilities of the uudersigned to the holder hereof, now 
due or to become due, or that may be hereafter contraeted, the following 
property, viz. : 

175 shares Midland Coal Co. 

50 " U. S. Steel Corp. Pfd. delivered 11/17/08, 

with the further right to call for additional security and on failure to re- 
spond this obligation shall be deemed to be due and payable without demand 
or notice, with full power and authority to the holder hereof to sell and as- 
sign and deliver the whole of the above-nientioned security, or any part 
thereof, or any substitute thereof, or any additions thereto or any other 
property at any time given unto or left in possession of the holder hereof, 
at any broker's board, or at public or private sale, at the option of the holder 
hereof, on the nonperfomiance of Uns promise, or the nonpayment of any of 
the liabilities above mentloned, at any time or times hereafter, without de- 
mand, advertisement or notice, and with the right to purehase as any other 
bidder at any public sale thereof held by virtue hereof. And after deducting 
ail légal or other costs and expenses for collection, sale and delivery, to ap- 
ply the residue of the proceeds of such sale or sales, so to be inade, to pay 
any, either or ail of said above-mentioned liabilities, as the holder hereof 
shall deem proper, returning the overplus to the uudersigned. 

"[Signed] M. K. Salsbury. 
"Payable at 

"The Bank of Pittsburgh, N. A." 

Indorsed : "M. K. Salsbury." 

He subsequently paid the interest thereon, part of the principal, and 
lifted the steel stock. In the meantime he became liable to the bank on 
another note, for the security of which his collatéral concededly stood, 
the total of his indebtedness being, on August 6, 1909, some $10,600, 
with collatéral worth over $15,000. On August 6, 1909, the Bank 
of Pittsburgh sold the said two notes to the Third National Bank 
for the amount unpaid thereon, and delivered therewith Salsbury's col- 
latéral. Three days thereafter the Third National Bank bought from 
the National Bank of Tarentum a note for $2,800, and from the First 
National Bank of Natrona another for $4,300, on both of which Sals- 
bury was liable as indorser. At the time of thèse purchases the latter 
banks agreed to repurchase the notes on request oi the Third Na- 
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tional. Pursuant to request, such repurchase was subsequently made 
by the Tarentum Bank, and as part of the same transaction it also 
bought from the Third National the Salsbury notes, and therewith 
the collatéral the latter bank had received from the Bank of Pitts- 
burgh. Thereafter Salsbury having been adjudged bankrupt, and the 
collatéral having been sold by the National Bank of Tarentum by or- 
der of court, there was applied, by consent, after cost of sale, $11,- 
192.53, to the payment of the purchased original indebtedness of Sals- 
bury to the Bank of Pittsburgh. The balance of $3,657.47 the Na- 
tional Bank of Tarentum claimed, as the holder of the original note, 
to apply to the two Natrona and Tarentum notes owned by it, and 
on which it alleged Salsbury's collatéral was liable, by virtue of the 
agreement of Salsbury in his original note that his stock was — 

"deposited herewith as collatéral security for payment of thls or any other 
llabllity or liabilitles of the underslgned to the holder hereof, now due or to 
become due, or that may be hereafter contracted." 

On the other hand, it was contended by Salsbury's trustée that the 
only liabilities secured by the collatéral were those of Salsbury to 
the Bank of Pittsburgh, the original holder of the note. This ques- 
tion, be it observed, is the only one hère involved and decided. 

The case turns on the meaning and scope of the word "holder." In 
ascertaining that meaning, we must bear in mind that the instrument 
in which it is hère used is a promissory, demand note, negotiable in 
form, payable to the order of the maker, who has-conferred negotia- 
bility upon it by an unconditional indorsement. Such indorsement im- 
parted to the note the possibility of passage by delivery and of own- 
ership without assignment. Possession, the mère holding of such a 
note, without assignment, created title and ownership, and conferred 
on such holder the légal capacity to bring suit and enforce payment. 
Indeed, the possession or holding, the sanctity of the holding, and the 
integrity and incontestability of such held paper, constitute the founda- 
tions on which the whole superstructure of negotiable paper, and the 
légal principles applicable thereto, stand. When applied to negotiable 
paper, the word "holder" has a recognized meaning. Thus in Bowling 
V. Harrison, 47 U. S. (6 How.) 248, 12 L. Ed. 425, it is said: 

"The tenu 'holder' is properly applied to the person having possession of 
the paper." 

In Crocker-Woolworth Bank v. Nevada Bank, 139 Cal. 564, 73 
Pac. 456, 63 L. R. A. 245, 96 Am. St. Rep. 169, 

"The term 'holder' is properly applied to the person having possession of 
the paper and making the demand, whether in his owh right or as an agent 
for another. • * * 'Holder' is a word of the same import as 'bearer.' 
• * * 'Holder' is a gênerai word applied to any one in actual or construc- 
tive possession of the bill, and entitled at law to recover or receive its con- 
tents from the parties to it." 

So in Rice v. Hogan, 38 Ky. (8 Dana) 133 : 

"The 'holder' of a bill is he who is In possession of the bill, and Is legally 
entitled to the beneflt of it" 
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And Baring v. Lyman, 1 Story, 396, Fed. Cas. No. 983 : 

"A blll Is properly said to be negotiated, when It has passed Into the hands 
of the payée, or indorsee, or other holder for value, who thereby acquires a 
title thereto." 

In National Exchange Bank v. Wiley, 195 U. S. 257, 25 Sup. Ct. 
70, 49 L. Ed. 184, the Suprême Court quotes with approval Byles on 
Bills, that : 

"Holder is a gênerai word, applied to any one in actual or constructive 
possession of the bill, and entitled at law to recover or recelve its contents 
from the parties to it." 

Recognizing, therefore, as Salsbury must be held to hâve recognized, 
the légal principles applicable to the création, currency, and owner- 
ship o£ negotiable paper, and invoking, as he did, the application of 
such principles by indorsing and negotiating a negotiable note paya- 
ble to his own order, and thus conferring upon it the possibility of 
others holding it, it would seem that by the use of the words "the 
holder hereof ," "liability or liabilities of the undersigned to the holder 
hereof," "with full power and authority to the holder hereof to sell 
and assign and deliver the whole of the above-mentioned security," 
and "to apply the residue of the proceeds of such sale or sales, se to 
be niade, to pay any, either or ail of said above-mentioned liabilities, 
as the holder hereof may deem proper, returning the overplus to the 
undersigned," he meant to give to the word "holder" in tlîis note its 
well-understood, Broad, inclusive, légal meaning, and to enhance the 
negotiability of his paper by conferring on every subséquent purchaser 
thereof ail the advantages enjoyed by holders of such paper. There is 
nothing in the note itself to évidence an intent on his part to restrict 
the word "holder" to the Bank of Pittsburgh, and to so restrict it 
we must make it read "the holder, to wit, the Bank of Pittsburgh." 
This, we think, would be to write into the note a change for which 
we bave no warrant. The mère fact that the note is made payable 
at that bank serves no more to limit the word "hollsr" than it would 
hâve broa i-ned it if the note was made payable at some other bank. 

After mature considération, we are of opinion the court below com- 
mitted no error, and the appeal should be dismissed. 



TJNITED STATES es rel. MYLTUS v. TJHL. 
(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 65. 
1. Aliens (§ 47*} — EianT to Enter— Disqualification — Conviction of Mis- 

DEÏIEANOB InVOLVING "MoRAL TtJEPITUDE." 

Conviction of an Englishinan of criniinal libel against the King by 
charging liini with bigamy in putting away his lawful wife in order to 
obtaln a woman of royal blood was not a conviction of a niisdemeanor 
Involving moral turpitude, within Act Feb. 20, 1007, c. 1134, § 2, 34 Stiit. 
809 (U. S. Comp. St. Supp. 1911, p. 500), provldlug that aliens who hâve 

•For other cases see same topic & § numbee in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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been convlcted of a felony, or other crime or mlsdemeanor Involving moral 
turpitude, sliall be excluded from the TJnlted States. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 106; Dec. Dig. 
§ 47.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4580, 4581.] 

2. Aliens (§ 54*) — Exclusion — Conviction of Misdemeanoe Involvino 

moeal tuepitude. 

Whether an alien seeking to enter the TJnited States has been convicted 
of a mlsdemeanor involving moral turpitude so as to justlfy his exclusion 
as provided by Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. p. 899 (U. S. Comp. 
St. Supp. 1911, p. 500), must be determined by the judgment of conviction, 
and net from the testimony adduced at the trial. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

3. Aliens (§ 46*) — Exclusion — Conviction of Misdemeanoe Involving 

moeal tuepitude. 

Where an alien has been convicted of a crime which in its essence does 
not involve moral turpitude, he cannot be excluded on that ground when 
applying to enter the United States beeause of évidence outside the record 
showing that he Is a depTaved person. 

, [Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. 
§ 46.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Habeas corpus by the United States, on the relation of Edward F. 
Mylius, against Byron H. Uhl, Acting Commissioner of Immigration, 
to obtain relator's discharge from détention under a déportation war- 
rant. From an order sustaining the writ (203 Fed. 152), respondent 
appeals. Affirmed. 

On appeal from an order of the District Court of the United States for the 
Southern District of New York sustaining a writ of habeas corpus and dis- 
charglng the relator, who is an alien and a subject of the Kiiig of England. 
He arrived at the port of New York, September 22, 1912, and was brought 
before a Board of Spécial Inquiry on the charge that he had been convicted 
of a crlminal libel wliich, the appellant eontends, is a crime involving moral 
turpitude under the act of February 20, 3907, c. 1134 (34 Stat. L. 898 [U. S. 
Comp. St. Supp. 1911, p. 499]), as amended. ïhe board found against the 
relator upon this issue and he was ordered deported. He appealed to the 
Secretary of Commerce and Labor who afflrmed the décision of the board. 
Thereafter the relator sued out the writ of habeas corpus as before stated. 

H. Snowden Marshall, U. S. Atty., and John Neville Boyle, Asst. 
U. S. Atty., both of New York City, for appellant. 
Simon O. Pollock, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The appellee was convicted of libel in the 
King's Bench Division of the High Court of Justice and sentenced by 
the Lord Chief Justice, who presided at the trial, to 12 months' im- 
prisonment, this being the maximum punishment under the law. The 
indictment was laid under the fifth section of Lord Campbell's Libel 
Act which provides for the punishment of any person who "shall ma-' 
liciously publish any defamatory libel." 

•For other cases see same topic & § numeee in Dec. & Am. Digs, 1907 to date, & Pvep'r Indexes 
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[1] The libel in question charged, in substance, that the présent 
King of England during the year 1890 was married to the daughter 
of Admirai Sir Michael Culme-Seymour at the Island of Malta and 
that he subsequently abandoned her in order to obtain a woman of 
royal blood for his wife, and, by so doing, committed bigamy. It 
further charged that the daughter of Admirai Seymour, if still liv- 
ing, is the lawf ul queen of England and her children are the only right- 
ful heirs to the English throne. 

The question presented is whether a conviction under a charge of 
having maliciously published a defamatory libel justifies the exclusion 
of the appellee under a statute which provides that aliens "who hâve 
been convicted of * * * a felony or other crime or misdemeanor 
involving moral turpitude" shall be excluded from the United States. 
34 Stat. L. page 899. 

The question may be narrowed still further to the inquiry, Does the 
pubHcation of a defamatory libel necessarily involve moral turpitude? 
We are of the opinion that it does not. We, of course, do not lose 
sight of the extrême brutality of the libel, involving, as it does, not 
only the King, but the Queen, her children and the daughter of Ad- 
mirai Seymour. But we are dealing with laws designed to exclude 
from this country those whose records abroad are such as to warrant 
the inference that they are depraved and will continue to belon^ 
to the criminal classes. In construing thèse laws we should proceed 
on broad gênerai lines, considering ail persons as equal before the 
law. A décision which makes the infamy of the libel dépendent upon 
the rank of the person libeled cannot be defended either in law or 
ethics. If it would not involve moral turpitude to publish this libel 
of a field laborer in Devon or a street sweeper in London, it would 
not involve moral turpitude to publish it regarding the Lord Chancel- 
lor or even the King. 

Indirectly such a libel may involve the crime of lèse-majesté or 
treason, but the only crime charged in the indictment is maliciously 
publishing the defamatory libel as stated. Issue was joined on that 
charge and the verdict determined that the défendant had published 
such a libel, but nothing more. He was not convicted of lèse-majesté 
or treason and even should the testimony on the trial show him to 
be guilty of other crimes, the immigration officers must confine them- 
selves to the judgment in determining whether or not he has been 
convicted of a crime involving moral turpitude. It is not enough that 
the évidence shows that the immigrant has committed such a crime, 
the record must show that he was convicted of the crime. To illus- 
trate: A statute of the United States (Rev. St. § 2139) makes it a 
crime to give a glass of whisky to an Indian under the charge of an 
Indian agent. A conviction under this section would not be proof of 
moral turpitude, although the évidence at the trial might disclose the 
fact that the whisky was given for the basest purposes. 

[2] On the other hand, the rule which confines the proof of the 
nature of the offense to the judgment is clearly in the interest ôf a 
uniform and efficient administration of the law and in the interest of 
the immigration officiais as well, for if they may examine the testi- 
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mony on the trial to détermine the character of the offense, so may 
the immigrant. How could the law be speedily and efficiently adminis- 
tered if an immigrant convicted of perjury, burglary or murder, is 
permitted to show from the évidence taken at the trial that he did 
not commit a felony, but a misdemeanor only? 

Confining the inquiry, therefore, to the judgment of conviction of 
having published maliciously a defamatory Hbel, it is manifest that 
moral turpitude is not an essential ingrédient of this crime, which was 
a misdemeanor at common law. The sentence did not include hard 
labor and was to be served, not in a state prison, but in a local London 
institution where, presumably only misdemeanants are confined. 
Again, as pointed out by Judge Noyés, editors and publishers hâve 
often been convicted of publishing criminal libels who were wholly 
ignorant of the libel and its publication. So, too, corporations hâve 
been convicted of criminal libel, but, having no soûls, it can hardly 
be said that their act involved moral turpitude. That a person wholly 
free from moral turpitude may be convicted under Lord Campbell's 
Act is practically admitted by the United States Attorney. At page 
4 of the appellant's brief he said : 

"It Is also true that there may perhaps be cases of criminal libel of the 
nature Judge Noyés bas indicated which are not Infamous crimes and do 
not involve moral turpitude." 

We reach, therefore, the conclusion : 

First. That the immigration officers act in an administrative capacity. 
They do not act as judges of the facts to détermine from the testi- 
mony in each case whether the crime of which the immigrant is con- 
victed does or does not involve moral turpitude. 

Second. That this question must be determined from the judgment 
of conviction and not from the testimony adduced at the trial. 

[3] Third. That the law must be administered upon broad gênerai 
lines and if a crime does not in its essence involve moral turpitude, 
a person found guilty of such crime cannot be excluded because he 
is shown, aliunde the record, to be a depraved person. 

Fourth. That the law must be uniformly administered. It would 
be manifestly unjust so to construe the statute as to epcclude one per- 
son and admit another where both were convicted of criminal libel, 
because, in the opinion of the immigration officiais, the testimony in 
the former case showed a more aggravated offence than in the latter. 

Fifth. That the crime of publishing a criminal libel does not neces- 
sarily involve moral turpitude. It may do so, but moral turpitude is 
not of the essence of the crime. 

The order is affirmed. 
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CHAPPELTj & CO., Limited, et al. v. FIELDS et al. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 172. 

1. Copyrights (§ 7*) — Theatricals — Scène. 

Wtiile tlie voice, motions, and postures of actors and mère stage business 
possess no literary quality and cannot be copyrighted, a scène possessing 
literary quality may be protected. 

[Ed. Note. — For otber cases, see Copyrights, Cent. Dig. § 5; Dec. Dig. 
i 7.* 

Matter subject to copyright. See note to Cleland v. Thayer, 58 C. C. 
A. 273.] 

2. COPYEIGHTS (§ 7*) — THEATEICALS — SCENE. 

A copyrighted scène in a theatrical performance owned and controlled 
by complainauts represented an old miller informing a meeting of English 
vlUagers of the danger of a French invasion, it being agreed that in case 
such a thing should happen a bell should be rung to call them together 
for résistance. A moviug plcture company then appears and arranges to 
take a moving picture representing Napoléon and French soldiers and a 
young girl beseeching Napoléon to release her svveetheart, who is about 
to be executed as a spy. ïhe miller, seelng this, rings the bell, the vil- 
lagers rally, and set upon the party which is being photographed for the 
picture. Défendants produced a play at the end of the first act of which 
there was a scène laid in Oalifornia, in which a countryman warns oth- 
ers of the danger of a Japanese invasion, whereupon it is agreed that if 
such a thing oceurred an alarm bell should be rung, so that the country- 
side might turn out to resist it. Then a moving picture company appears, 
arranging to talie a picture of a Japanese gênerai and troops and the ef- 
fort of a woman to save a spy from exécution by importuning the gên- 
erai. One of the countrymen, seeing this, rings an alarm bell, and the 
neighbors turn out and a fight ensues with the moving picture company. 
Held, that complainauts' scène involved literary quality, was subject to 
copyright which was infringed by défendants' scène. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 5; Dec. Dlg. 
§ 7.*] 

3. Copyrights (§ 85*) — Dbamatic Performance — Preliminaky Injunction. 

A preliminary injunction will be granted more readily to restraln the in- 
fringement of a copyright in dramatic productions than in other cases, 
since the delay involved in waiting for a final decree would generally 
amount to the déniai of justice. 

[Ed. Note.'— For other cases, see Copyrights, Cent. Dig. § 78 ; Dec. Dlg. 
§ 85.*] 

4. Copyrights (§ 34*) — Aliens. 

Copyright Act, March 4, 1909, c. 320, § 8, 35 Stat. 1077 (U. S. Comp. St. 
Supp. 1911, p. 1475), confers on aliens riglits under "United States copy- 
rights when the state or country of which he is a citizen or subject grants 
similar rlghts to United States citizens, and déclares that the existe]ice of 
reciprocal conditions shall be determined by the Président of the United 
States by proclamation made from time to time as the purpose of the act 
may require. Hcld, that where the Président issned a proclamation stat- 
ing that citizens of Great Britain were entitlcd to the beneflt of the TJnited 
States copyright laws, such proclamation was a conclusive détermination 
that the laws of Great Britain permitted United States citizens reciprocal 
copyright privilèges and the courts were bound to présume that such con- 
ditions continued to exist until a différent proclamation was made. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 36; Dec. Dig. 
§ 34.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Chappell & Co., Limited, and another, against Lew M. 
Fields and another. Judgment for complainants, and défendants ap- 
peal. Affirmed. 

WilHam Klein, of New York City (Julian Arthur Levé, of New 
York City, of counsel), for appellants. 

William D. Léonard, of New York City (George H. Gilman, of 
New York City, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Chappell & Co., Limited, of London, one 
of the complainants, bought of the German authors and composers the 
exclusive right to produce the musical comedy called "Filmzauber" in 
England, the United States, and Canada. They copyrighted in the 
United States the music and at least the dialogue of the scène, pres- 
ently to be considered from the English adaption of the play as a 
dramatico-musical composition under the title "The Girl on the Film," 
The other complainant, Frohman, hâs become the owner of the ex- 
clusive right to produce the play in this country. The défendants are 
producing a comedy called "Ail Aboard," containing a scène which 
the complainants charge is an infringement of the Girl on the Film. 
In ail other respects the two productions are entirely différent. 

In the second act of the Girl on the Film a scène occurs in which 
an old miller informs a meeting of English villagers of the danger of 
a French invasion, and it is agreed that in case such a thing happen a 
bell shall be rung to call them together for résistance. Then a mov- 
ing picture company appears and arranges to take a moving picture 
representing Napoléon and French soldiers and a young girl beseech- 
ing Napoléon to release her sweetheart, who is about to be executed 
as a spy. The miller, seeing this, rings the bell, the villagers rally and 
set upon the party which is being photographed for the moving picture. 

In the defendant's play, at the end of the first act, there is a scène 
laid in California in which a countryman warns others of the danger 
of a Japanese invasion, whereupon it is agreed that if such a thing 
occur an alarm bell shall be rung, so that the countryside may turn 
out to resist it. Then a moving picture company appears, arranging to 
take a picture of a Japanese gênerai and troops and the effort of a 
woman to save a spy from exécution by importuning the gênerai. One 
of the countrymen, seeing this, rings the alarm bell. The neighbors 
turn out, and a fight ensues with the moving picture company. 

[1] The idea of the scène in the Girl on the Film is shown to be 
quite novel. It is certainly reproduced in AU Aboard with substan- 
tially the same dramatic incidents. While the voice, motions, and 
postures of actors and mère stage business may be imitated because 
thev hâve no literary quality and cannot be copyrighted (Bloom v. 
Nixon [C. C] 125 Fed. 977; Savage y. Hoffman [C. C] 159 Fed. 584), 
a scène like the one under considération has literary quality, and may 
be protected by copyright (Daly v. Palmer, 6 Blatchf. 264, Fed. Cas. 
No. 3,552; Daly v. Webster, 56 Fed. 483, 4 C. C. A. 10; Brady v. 
210 F.— 55 
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Daly, 83 Fed. 1007, 28 C. C. A. 253). We agrée with Judge Hough 
in thinking that this scène was a sub j ect of copyright, and that the de- 
fendants hâve infringed. 

[2,3] It îs, however, contended that, because the défendants deny 
that they or the authors of the scène in Ail Aboard ever saw the Girl 
on the Film performed or ever read the book, and aver that the scène 
in Ail Aboard is an original and independent production, a preliminary 
injunction should not be granted. We are satisfied, however, that such 
authors must hâve at least heard of the scène. Preliminary injunctions 
are granted more re^idily in dramatic than in other cases because the 
delay involved in waiting for a final decree would generally amount 
to a déniai of justice. 

[4] Finally, the défendants contend that Chappell & Co., Limited, 
being a subject of the King of England, was not entitled to the pro- 
tection of our copyright law. Section 8 of the Act of March 4, 1909, 
is as follows: 

"Sec. 8 (Issue of, to author, assigna, etc. — allen rights.) That tlie author or 
proprietor of any work niade the subject of copyright by this Act, or his ex- 
ecutors, adminlstrators, or assigns, shall hâve copyright for such work un- 
der the conditions and for the terms specified in tliis act: Provided, however, 
that the copyright secured by this act shall extend to the work of an author 
or proprietor who Is a citizen or subject of a forelgn state or nation, only : 

"(a) When an allen autlior or proprietor shall be domiciled within the 
United States at the tlme of the flrst publication of his work ; or 

"(b) When the forelgn state or nation of which such author or proprietor is 
a citizen or subject grants, either by treaty, convention, agreement, or law, 
to citizens of the United States the benefit of copyright on substantially the 
same basis as to Its own citizens, or copyright protection substantially equal 
to the protection secured to such foreign author under this act or by treaty ; 
or when such foreign state or nation is a party to an international agreement 
which provides for reciprocity in the granting of copyright, by the terms of 
whIch agreement the United States niay, at its pleasure, become a party 
thereto. 

"The existence qt the reciprocal conditions aforesaid shall be determined by 
the Président of the United States, by proclamation niade from tlme to tlme 
as the.purposes of this act may requlre." 

April 9, 1910, Président Taft issued a proclamation stating that cit- 
izens of Great Britain are entitled to the benefit of our copyright law, 
with an exception not material in this case. This proclamation is 
conclusive évidence of the fact that Great Britain at that date gave 
our citizens the benefit of her copyright laws on substantially the same 
basis as to her own citizens, and the courts hâve no right to review it. 
Since that time Great Britain has made changes in her own law which 
the défendants say resuit in a déniai to our citizens of substantially the 
same rights as her own citizens enjoy, and insist that the court should 
détermine this question and act accordingly. Congress, in our opinion, 
has confided the whole subject to the Executive exclusively. The 
Président is required, by proclamation, to détermine from time to 
time, as the purposes of the act may require, the existence of thèse 
reciprocal conditions. As no proclamation has been made since that 
of April 9, 1910, we are bound to présume that in the opinion of the 
Executive thèse conditions do still exist. 

The decree is affirmed. 
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WASHINGTON WATER POWER CO. v. KOOÏEXAI COUXÏT et al. 

(Circuit Court of Appeals, Ninth Circuit February 2, 1914.) 

No. 2302. 

1. Taxation (§ 449*) — Assessment — Review bt Courts — Grounds. 

An assessment for taxation, ratifled and approved by tlie bonrd ot 
equalizàtion of the county with certain sliglit modifications after heuring 
évidence on behalf of the property owner as well as tlie county, would 
not be interfered with by the courts except for fraud or tlie clear adop- 
tion of a fundamentally wrong principle. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 790-T99 ; Dec. 
Dlg. § 449.*] 

2. Taxation (§ 449*) — Scope oï Review. 

In a suit to hâve an assessment for taxation declared void and to hâve 
the amount of taxes fairly and equitably due ascertained and determined 
by the court where the county did not appeal from that portion of tha 
Judgment grantlng the relief asUed as to the assessment on certain prop- 
erty, that matter was not open for considération. 

[Ed. Note.— For otber cases, see Taxation, Cent Dig. §§ 790-799; Dec. 
Dlg. § 449.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the Washington Water Power Company against Kootenai 
County and another. From a judgment granting insufficient relief to 
plaintiff, it appeals. Affirmed. 

John P. Gray, of Cœur d'AIene, Idaho, F. T. Post and A. G. Avery, 
both of Spokane, Wash., for appellant. 

Robert H. Elder and N. D. Wernette, both of Cœur d'Alêne, Idaho, 
for appellees. 

Before GILBERT, ROSS, and MORROW, Ciicuit Judges. ' 

ROSS, Circuit Judge. The appellant is a corporation of the state 
of Washington engaged in the business of developing and distributing 
electrical energy for power and lighting purposes in Eastern Wash- 
ington and Northern Idaho; one of its extensive power plants being 
at Post Falls, in Kootenai county, Idaho, consisting of various pièces 
and items of property, which were assessed in the year 1911 by the 
county assessor of Kootenai county. Claiming that such assessment 
was unequal, excessive, and fraudulently made by the assessor, and 
likewise subsequently fraudulently ratified and approved by the lioard 
of equalization of the said county, except in minor respects in which it 
was modified, the appellant filed in the court below its bill by which it 
sought the judgment of the court that the taxes levied pursuant to 
such assessment be declared null and void, and that the défendant 
county be enjoined from asserting or attempting to assert any lien 
upon any of the property so assessed for or on account of the taxes, 
and that the défendant assessor and ex officio tax collector, and his 
successors in office, be restrained from selling any of the said property 
for such taxes, and that the court "ascertain and détermine what taxes 

*For otiisr cassa ses B&ms topic & S nuubjui in Dec. à Am. Dlgs- 1907 to date, & Rep'r ludazM 
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are fairly and equitably due upon the property of the plaintiff de- 
scribed in the bill of complaint, and that upon the payment thereof to 
the défendant tax coUector, his successor or successors in office, the 
said défendant county, its officers and agents, be required and com- 
manded to accept the same as in full for the taxes for the year 1911 
upon the said property of the plaintiff, and to enter said taxes against 
said property upon the books of said county as paid in full:" 

[1 ] The gênerai allégations of fraud against the officers of the coun- 
ty are followed by spécifie averments in respect to their acts, which it 
is unnecessary to set out in détail. Among other things, the bill al- 
lèges that at the regular meeting of the board of equalization of the 
défendant county held in the month of July, 1911, the complainant ap- 
peared and made application to it for a réduction of the values placed 
upon its property so assessed, and that the board heard évidence on 
behalf of the complainant as well as on behalf of the county, and: 

"Tliat at said hearing this plaintiff made a showlng of facts and showed to 
the said board tliat the said valuations so pretended to be placed upon its 
said property by the said assessor were wrongful, excessive, and more than 
twice the actual cash value and full cash value of the property hereinbefore 
described, and it appealed to said board of equalization for relief. That the 
said matter was taken under advisement by the said board, and thereafter, 
and on the 28th day of July, 1911, the said board passed upon the application 
of this plaintiff and ordered that the assessment on a certain building located 
on the Indian réservation be reduced from )?600 to $25, and the assessment 
on a branch power Une in Kootenai county be reduced from 25 miles to 2.S 
miles ; and as to ail of the balance of plaintiffi's application and pétition the 
said board of equalization arbitrarily, in conflict with the facts so before it, 
unjustly, wrongfully, and illegally declined, refused, and neglected to glve to 
the plaintiff any relief whatever, and ordered the said assessment so pre- 
tended to hâve been made by the said assessor to stand as the assessment upon 
the plaintiff's property hereinbefore described." 

The law is thoroughly settled that in such cases the courts hâve 
nothing whatever to do "with anything less than fraud, or a clear 
adoption of a fundamentally wrong principle" in the making of the 
assessment and levy. Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 
585, 27 Sup. Ct. 326, 51 L,. Ed. 636; Albuquerque National Bank v. 
Perea, 147 U. S. 87, 13 Sup. Ct. 194, 37 L. Ed. 91 ; Stanley v. Super- 
visors of Albany, 121 U. S. 535, 550, 7 Sup. Ct. 1234, 1239 (30 L. Ed. 
1000), in which latter case the court said, among other things: 

"In nearly ail the states, probably in ail of them, provisioii is made by law 
for the correction of errors and irregularities of assessors in the assessment of 
property for the purposes of taxation. This is generally through boards of 
revision or equalization, as they are often termed, with sometimes a right of 
appeal from their décision to the courts of law. They are established to 
carry into effect the gênerai rule of eqnality and uniformity of taxation re- 
quired by constitutional or statutory provisions. Absolute equality and uni- 
formity are seldom, if ever, attalnable. The diversity of human judgnients, 
and the uncertainty attending ail human évidence, preclude the possibility of 
this attainment. Intelligent men differ as to the value of even the most com- 
mon ob.iects before them — of animais, houses, and lands in constant use. The 
most that can be expected from wise législation is an approximation to this 
désirable end ; and the requirement of equality and uniformity found in the 
Constitutions of some states is eomplied with, when designed and manjfest de- 
partures from the rule are avolded. 

"To thèse boards of revision, by v?hatever name they may be called, the citi- 
zen must apply for relief against excessive and irregular taxation, where the 
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assessing officers had jurisdlction to assess the property. Their action is ju- 
dlcial in Its character. Tliey pass judgmeut on tbe value of ttie property upon 
Personal examination and évidence respecting it. Their action being judicial, 
thelr judgments in cases within tlieir jurisdlction are not open to collatéral 
attack. If not corrected by some of the modes polnted ont by statute, they 
are concluslve, whatever errors may hâve been committed in the assessment. 
As said in one of the cases cited, the money coUeeted on such assessment can- 
not be recovered back in an action at law, any more than money collected on 
an erroneous judgment of a court of compétent jurisdiction before it is re- 
versed. 

"When the overvaluation of property has arisen from the adoption of a rule 
of appraisement vehich conflicts with a constitutional or statutory direction, 
and opérâtes unequally not merely on a single individual but on a large class 
of individuals or corporations, a party aggrieved may resort to a court of 
eguity to restrain the exaction of the excess, upon payment or tender of vs'hat 
Is admitted to be due." 

On the trial of the présent case in the court below a large amount 
of évidence was given on behalf of the respective parties, which was 
manifestly very carefuUy considered by the learned trial judge, result- 
ing in findings by him to the effect that the charges of fraud contained 
in the bill were not sustained by the évidence, and also in findings to 
the effect that there was a large overvaluation in some of the assess- 
ments, which included, among others, thèse two items, "Bear-trap dam 
and small dam at Post Falls, 562,500.00," and, "Railway spur and 
bridge, 48,750.00" — the aggregate of the whole assessment made being 
$2,529,250, while the court found the aggregate cash value of the 
whole of the property to be $1,718,636.37. 

The trial judge found that the two dams above mentioned were 
overvalued in the assessment to the extent of $386,229, and that the 
railway spur and bridge were likewise overvalued to the extent of 
$28,954.61, and that such overvaluations were so gross, and the man- 
ner of making them so unreasonable, that the complaisant was entitled 
to protection against the taxes on those overvaluations, which protec- 
tion it gave by the decree entered, denying the complainant the relief 
prayed in ail other respects. 

[2] As there is no appeal on behalf of the county from that portion 
of the judgment awarding the complainant the limited rehef men- 
tioned, that matter is not for our considération. And being of the 
opinion that the évidence would not justify us in disturbing the find- 
ings of the trial court to the efïect that there was no fraud on the part 
of the ofïïcers of the county in either the making or the approval of 
the assessments, and would not justify us in holding that they were 
made under.any fundamentally wrong principle, we must afifirm the 
judgment. 

Judgment affirmed. 
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SAN PEDRO, L. A. & S. L. R. CO. v. DAVIDBÎ. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1914.) 

No. 2,266. 

1. Mastee and Servant (§ 286*) — Actions ïob Injuries — Questions for 

Jury. 

In an action by a railroad section hand for Injuries sustained while he 
and other employés were returnlng to their camp on a number of liand 
cars, wliere there was évidence tending to show that tlie employés upon 
the car Immediately preceding plaintiffl's car negligently slackeued tbeir 
speed witbout warning, thus causing a collision between such car, plain- 
tilï's car, and the car follovving plaintlfC's car, defendant's négligence was 
properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dlg. § 
286.*] 

2. Commerce (§ 27*) — Interstate — Railroads — "Interstate Commerce" — Em- 

ployers' Liability. 

A railroad section hand, engaged in ballastlng the main track of a rail- 
road which carried freight and passengers between différent states, was 
engaged in Interstate commerce within the fédéral Employers' Liability 
Act of Aprll 22, 1908, c. 149, 35 Stat. 65, as amended April 5, 1910, c. 
143, § 1, 36 Stat. 291 (U. S. Comp. St. Supp. 1911, p. 1322). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dlg. 
§ 27.* 

Employés engaged In Interstate commerce within employers' liability 
acts, see note to Baltimore & O. R. Co. v. Darr, 124 C. C. A. 571. 

For other définitions, see Words and Phrases, vol. 4, pp. 3724r-3731.] 

8. Commerce (§ 27*) — Railboads. 

A railroad section hand, who had been engaged in Interstate commerce 
during the day, was still so engaged while ridiug on a hand car fumished 
by the railroad company at the conclusion of his day's labor, by direction 
of his foreman, for the purpose, not only of returning from his place of 
work to the camp maintalned by the company, but also for the purpose of 
taking the hand car to a point where it was to be removed from the track 
so as to leave the road open to the passage of trains. 

[Ii;d. Note. — For other cases, see Commerce, Cent. Dlg. § 25 ; Dec. Dig. 
§ 27.»] 

4. Master and Servant (§ 198*) — Relation op Parties — Accidents while 
goino to or from woek. 

Railroad employés, while belng carried as part of their daily service to 
and from their place of work, are fellow servants, even If there is no 
agreement that they shall be so carried, if such be the implled agreement 
or regular custom of the railroad company, assented to by. the employés. 

[Ed. Note. — For other cases, see Slaster and Servant, Cent Dig. §§ 493- 
514; Dec. Dlg. § 198.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; OHn Wellborn, 
Judge. 

Action by Martini Davide against the San Pedro, Los Angeles & 
Sait Lake Railroad Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

•For other cases Eee same topic & § numbbb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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A. S. Halsted and Pennel Cherrington, both of Los Angeles, Cal., 
for plaintiff in error. 

Harris & Swanwick, Burt Chellis, and Chas. E. Donnelly, Jn, ail of 
Los Angeles, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error was in the em- 
ployment of the plaintiff in error as a section hand. He was engaged 
in ballasting the track of the main line of the plaintiff in error between 
Las Vegas and Caliente in the state of Nevada. There were about 80 
men employed on the work. On April 25, 1911, the men quit work at 
5 o'clock in the evening, and were returning to their camp on hand 
cars, of which there were seven or eight. The défendant in error, with 
five or six others, was riding on the third car f rom the front, with his 
back to the car ahead of him, and was assisting in propelling the hand 
car. The cars were going at a speed of from 9 to 10 miles an hour. 
The car in front of the défendant in error was going at the same speed 
with the others until, while passing through a tunnel, the men on that 
car became tired and slackened their speed, and the car came out of the 
tunnel slowly. At that point the car on which the défendant in error 
was, following rapidly, coUided with it, and thereupon the car imme- 
diately following the one on which he was, struck his car, and by thèse 
collisions the défendant in error was thrown off and injured. 

The cause of action was founded on the fédéral Employerj' Liabil- 
ity Act of April 22, 1908, as amended April 5, 1910. The complaint 
alleged that the défendant in error was acting under the direction of 
the section foreman of the railroad company, and that he was injured 
by reason of the négligence of other employés of the company, who 
materially slackened the speed of the hand car immediately ahead of 
his, and by reason of the négligence of other employés in allowing the 
car following his to collide with his car. At the conclusion of the évi- 
dence, the plaintiff in error requested the court to direct a verdict in 
its favor on the ground of the insufiiciency of the évidence to show 
négligence on its part, and on the ground that at the time of the acci- 
dent the défendant in error was not engaged in any act of interstate 
commerce. The two questions thus suggested are the only questions 
presented to this court. 

[1] The jury, under proper instructions from the court, found that 
the f ellow servants of tlie défendant in error were négligent as alleged 
in the complaint. In view of ail the testimony, we think that question 
was properly submitted to the jury. There was évidence tending to 
show négligence in that the employés of the plaintiff in error who were 
upon the car immediately preceding that on which the défendant in er- 
ror was, were négligent in slackening their speed without warning to 
the men on the car which foUowed them, thus causing the colHsion. 

[2, 3] The principal question in the case is whethe'r or not the de- 
fendant in error was engaged in interstate commerce. The work which 
he had been doing on the day on which he was injured was undoubted- 
ly woi k done in interstate commerce. He had been engaged in ballast- 
ing the main track of a railroad which carried freight and passengers 
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between différent states. Pedersen v. Del., Lack. & West. R. R., 229 
U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125. And although at the time 
when he was injured he was returning to camp at the conclusion of 
his day's labor, he was doing so at the direction of his employer. He 
got upon the hand car on which he rode under the order of the sec- 
tion foreman, to take it back to a certain designated place on the line 
of the road. He was not only engaged in returning from his place of 
work to the camp maintained by the company, but he was engaged in 
taking the hand car to a point where it was to be removed from the 
track 50 as to leave the road open to the passage of trains. He had 
not been discharged from his day's work. He was still acting under 
the orders of the section foreman. The foreman testified that he used 
seven or eight hand cars, sometimes nine, in transferring the men back 
and forth, and that before the accident he directed the men where to 
put the cars on the track, and instructed them how to run the same. 

[4] It is the well-established rule that railroad employés while be- 
ing carried as part of their daily service to and from their place of 
work are fellow servants; and, even if there is no agreement that 
they shall be so carried, it is sufficient if such be the implied agreement 
or the regular custom of the railroad company, assented to by the em- 
ployés. Dayton Coal & Iron Co. v. Dodd, 188 Fed. 597, 110 C. C. A. 
395, 37 L. R. A. (N. S.) 456, and cases there cited. And if, as held 
in the Pedersen Case, a railroad employé is engaged in interstate com- 
merce when he is merely carrying material for repair to a place where 
a bridge* used in interstate commerce is being repaired, or, as held in 
Lamphere v. Oregon R. & Nav. Co., 196 Fed. 336, 116 C. C. A. 156, 
an engineer is engaged in interstate commerce while proceeding on the 
right of way under orders to take charge of a train engaged in inter- 
state commerce, no reason is perceived why a section hand, engaged in 
propelling a hand car furnished him by the railroad company to con- 
vey him to his camp, as the concluding part of his daily service of bal- 
lasting a track used in traffic between states is not, while so doing, en- 
gaged in interstate commerce. 

We find no error. The judgment is afHrmed, 



THE AEGO. 

(Circuit Court of Appeals, Ninth Circuit. January 5, 1914.) 

No. 2,292, 

1. Seamek (§ 29*) — Injurt to Servant — Dangerotjs Machinekt. 

Claimant, who was fireman and oiler on a tuglioat, slippecl as tlie vessel 
rolled in heavy weatlier, and his foot passed tlirough a guard and was 
cruslied In the maehinery. The guard, which was placed there four yeara 
before for the'protection of the employés, was of sheet irou, placed on the 
inside of tlie engine standards and fastened only at tlie top. It gave way 
at the bottom, allowing claimant's foot to pass through and held It so he 
could not withdraw it. Held, tliat a flnding that sucïi guard was danger- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eus and its maintenance négligence, which rendered the owner llable for 
the Injury was sustained by the évidence. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

2. Damages (§ 69*) — Actions toe Personal Injuet — Inteebst. 

In cases of tort in admiralty for Personal injury, interest is net allow- 
able except from tbe time the amount of damages bas been judicially as- 
certained. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 137-140; Dec. 
Dig. § 69.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Clinton W. 
Howard, Judge. 

Proceeding in admiralty by the Pacific Towboat Company, owner 
of the tug Argo, for limitation of liability. From a decree awarding 
damages to Ivan Nordstrom, intervening claimant, petitioner appeals. 
Modified and affirmed. 

C. H Hanford, of Seattle, Wash., for appellant. 
Walter S. Fulton, Calvin S. Hall, and Howard G. Cosgrove, ail of 
Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. [1] The appellant was the owner of 
the tug Argo. The appellee, who was 20 years of âge, and without 
expérience as a marine fireman, had been five weeks on the Argo as 
a fireman and oiler, when on November 22, 1910, while he was oiling 
the machinery, he slipped, his left leg going against the lower part 
of a thin iron guard between the passageway and the crank pit. The 
guard gave way, allowing the appellee's foot to go into the crank pit. 
He attempted to withdraw his foot, but the lower edge of the guard 
held it until the engine was stopped. His foot was so severely crushed 
under the revolving cranks that amputation became necessary. The 
guard was of sheet iron, not more than one-sixteenth of an inch in 
thickness, and possibly less. It had been placed in position about four 
years before the accident, under the direction of one Chesley, who 
was at that time the manager of the owner. The guard was attached 
to the standards of the engines, which stood about five feet in height, 
and about two feet apart, and it was placed on the inside of the col- 
umns, that is to say, on the side toward the crank pit, and not on the 
side toward the passageway. It was fastened at the top by bolts to 
the standards, but it was not fastened at the bottom. The appellee 
had brought an action at law against the towboat company to recover 
damages for the injuries he had received, and the case was about 
to be tried, when the towboat company, the appellant herein, filed its 
pétition in the court below for limitation of liability. The appellee 
thereupon filed his claim, and on March 3, 1913, a final decree was 
rendered in his favor, awarding him $5,000 damages, and interest 
thereon from November 22, 1910, and costs. 

The appellant assigns error to the findings of the court below, that 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the injuries suffered by the appellee were caused by a defective guard, 
that the guard was a dangerous contrivance, and that the company's 
maintenance of the same for years was négligence imputable to the 
owner of the tugboat. It is contended that it was physically impossi- 
ble for the accident to hâve happened .in the manner described by the 
appellee, that his testimony is unbelievable, and that there is no évi- 
dence to support the decree in his favor. No theory of the accident 
is offered by the appellant, and it is net suggested how it could hâve 
occurred otherwise than as described in the appellee's testimony. Nor 
is there anything in the testimony of the witnesses, including those 
who at the time of the accident came to his assistance, to indicate that 
the accident did not occur precisely as the appellee stated that it did. 
We find nothing incredible in his testimony. The vessel was going 
at full speed in heavy weather. It lurched, causing him to lose his 
balance. His foot went into the crank pit, and was there crushed. The 
only obstacle which stood in the way of his foot was the sheet iron 
guard attached to the engine standards. It is the decided weight of 
the testimony that the iron was attached only at the top, that it was 
loose at the bottom, and that it would give way when struck by the 
foot. 

There can be no question that such a guard was a dangerous con- 
trivance. It was worse than no guard at ail. It offered but the de- 
lusive semblance of protection, and served, as the court below aptly 
said, as a trap. Had it not been there, the appellee might hâve with- 
drawn his foot before it became seriously injured. Although there 
was some testimony that the purpose of placing the sheet iron upon 
the standards was not to protect the employés, but to prevent the 
splashing of oil from the revojving wheels upon the side of the boat, 
the weight of the évidence accords with the testimony of the former 
manager of the tug, who testified that he had ordered it put there 
for the safety of the men. We find nothing in the évidence to sus- 
tain the contention that the guard was of the kind that was usually 
installed in vessels on Puget Sound. It was not shown that in any 
other vessel was such a guard placed on the inside of the columns 
and fastened only at the top. The évidence that in one or two in- 
stances boats had no guards at ail does not avail to establish a custom 
which justified the use of the appellant's guard. It is obvions that a 
boat with no guards at ail would be safer than the appellant's boat. 
It was the gênerai opinion of the experts who testiiied that such a 
guard was necessary, and that it should be securely fastened at top 
and bottom. In view of the plain facts of the case, it would seem 
that such testimony might be deemed superfluous, for it is our judg- 
ment that the duty of guarding such a space between the standards 
is so plain as to be self-evident, and that a compliance therewith is 
necessary to render a ship seaworthy as to employés, and to furnish 
the latter a safe place in which to work. That it was feasible to do 
so in the présent case is shown by the fact that, after the accident, 
the guard upon the Argo was placed outside the standards, and se- 
curely fastened both at top and bottom. 

[2] We find no merit in the contention that the appellee was award- 
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ed damages in an excessive amount, but we find error in the allow- 
ance of interest on the amount of the award from the date of the 
accident to the date of the final decree. While damages for loss 
or injury to property or for the nonpayment of money may, in the 
discrétion of the court, be compensated in admiralty by the allowance 
of interest (Hemmenway v. Fisher, 20 How. 258, 15 L. Ed. 799; 
The Scotland, 118 Ù. S. 507, 6 Sup. Ct. 1174, 30 L. Ed. 153; The 
Rfaggie J. Smith, 123 U. S. 349-356, 8 Sup. Ct. 159, 31 L. Ed. 175 ; 
The Albert Dumois, 177 U. S. 240, 255, 20 Sup. Ct._595, 44 L. Ed. 
751), in cases of tort for personal injuries, interest is not allowable 
until the extent of the damages is judicially ascertained (Burrows 
V. Lownsdale, 133 Fed. 250, 66 C. C. A. 650). In Union Steamboat 
Co. V. Chaffin's Adm'rs, 204 Fed. 412, 122 .C. C. A. 598, in a pro- 
ceeding for limitation of liability against death and personal injury 
claims, where the final decree was not rendered until four years after 
the filing of the commissioner's report fixing the amounts due the 
damage claimants, it was held that, on the confirmation of the report 
and final decree, it was not an abuse of the court's discrétion to allow 
interest on the claims from the date when the report was completed. 
But the allowance of interest in that case was based expressly upon 
the considération that the amounts due were judicially ascertained at 
the time of the filing of the report. 

The decree will be modified by striking therefrom thé allowance 
of interest from the date of the injury to the date of the decree. In 
other respects it is affirmed. As the attention of the court below was 
not directed to the error of allowing the interest, the appellee will 
be allowed his costs on the appeal. 



£.ACORAZZA v. CANTALUPO. 
(Circuit Court of A-PPeals, Second Circuit. January 13, 1914.) 

No. 97. 

1. Mastek and Servant (| 286*)— Injueies to Servant— Danger— Notice. 

In an action for Injuries to a servant by the explosion of a heater con- 
nected wlth a sprlnlder apparatus, due to Its belng permltted to freeze, 
whether défendant had been notlfied of the danger, and of the necesslty 
of keeplng fire In the heater durlng freezlng weather, held for the jury. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dlg. 
I 286.*] 

2. Master and Servant (| 278*) — Injuries to Servant— Appliances— Ex- 

plosion— Actionable Négligence. 

In an action for injuries to a servant by the explosion of a heater eon- 
nected with a sprlnkler apparatus, évidence that the explosion was due 
to defendant's fallure to keep a flre In the heater durlng freezlng weather 
held to justlfy a findlng of actlonable négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§■ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dlg. § 278.*] 

•Kor other cases see same topic & 9 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Damages (§ 170*) — Personal Injuries— Evidence. 

In an action for personal Injuries, évidence as to the number and char- 
acter of plaintiiî's family was inadmissible, as bearing on the amount 
of Ms damages. 

[Ed. Note. — For otlier cases, see Damages, Cent. Dig. §§ 496, 497; Dec. 
Dlg. t 170.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a judgment of the District 
Court, Southern District of New York, in favor of défendant in er- 
ror, who was plaintiff below. The action was brought to recover for 
Personal injuries sustained in conséquence of the explosion of a heater 
connected with a fire protection sprinkler apparatus located on prem- 
ises occupied by défendant for the conduct of his business, Cantalupo 
being one of defendant's employés. The sprinkler apparatus was in- 
stalled by the owner of the building with assent of Lacorazza, tenant 
of two fioors, the latter agreeing to pay part of the cost of installation. 
The heater was included in the System for the purpose of preventing 
the f reezing of water in the supply tank or the pipes, so that the system 
might be always efficient. If ice should once form to any extent, and 
thereafter fire was kindled in the heater, there was, of course, the pos- 
sibility that the water, in pipes and heater below the ice pack, being 
unable to circulate, might be turned into steam and expanded suffi- 
ciently to cause an explosion. This was what happened on the day 
plaintifï was injured. In prior winters Lacorazza had a stove on this 
floor for heating the premises, but upon installation of the heater it 
was removed. Thereafter they could be warmed in cold weather only 
by lighting a fire in the heater. For three or four days preceding the 
accident, fire was so kindled in the morning, but it was allowed to go 
out at night. 

W. L. O'Brion and Amos H. Stephens, both of New York City, for 
plaintifï in error. 

Franklin Pierce, of New York City, for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought against two 
défendants, Lacorazza and the Vogel Company, which installed the 
heater. The négligence specifically charged against the latter prac- 
tically resolved itself into the single question whether or not the heater 
or pipes immediately Connecting therewith had been provided with a 
safety valve. As to that question the testimony was conflicting; the 
jury found for the défendant company and that part of the case has 
not been brought hère by writ of error. 

[1] The plaintiiî's theory as to négligence on the part of Lacorazza 
was this: The heater, with his entire approval, was placed on his 
premises, in that part of the building which he leased; they were oc- 
cupied by himself and his employés. How they should be used was 
for him to prescribe. He had authority to direct or to allow his em- 
ployés to kindle a fire in this heater. 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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There was testimony to the effect : That in cold weather the water 
in the supply tank and pipes therefrom might freeze. That the Vogel 
Company inspecter, who came to examine the apparatus, four days 
before the accident told Lacorazza of this liabiHty to freeze; indeed, 
the water had actually frozen when he got there. That he further 
told him that in such weather the fire should be kept going ail the time, 
night as well as day, so as to prevent the formation of ice in the tank ; 
that it was dangerous to allow ice to form in the tank. This testimony 
was contradicted, but it was for the jury to décide whether notice of 
the danger and of the necessity of keeping up the fire was given to 
Lacorazza ; their verdict shows conclusively that they f ound such no- 
tice was given. 

[2] The proof further shows that after the inspector's visit the fire 
was not kept up continuously ; défendant gave no directions .to his 
employés to keep it going; it was allowed to go out each night and 
was kindled anew each morning, no matter how cold the température 
was. Upon the proof as the jury found it, it might fairly be held that 
défendant was négligent in allowing the heater to be thus handled, and 
the jury's finding that Lacorazza did not do ail that was reasonably 
prudent to make the use of this heater saf e for his workmen working 
about there was a proper one. The court would not hâve been justi- 
fied in withdrawing such a case from the jury. 

The exception to refusai to nonsuit is overruled. 

[3] The only other substantial question in the case is as to plain- 
tifï's testimony as to his f amily. His counsel asked him : "Hâve you 
a f amily?" He began to answer, "l, my wife — " when he was at once 
interrupted by defendant's counsel, who objected that testimony as to 
his family was irrelevant and immaterial. If this were ail — this state- 
ment that he had a wife — the matter would be unimportant ; elsewhere 
in the record Agnes Cantalupo testified to disbursements that had been 
made for doctors, medicines, etc., and it appeared, without objection, 
that she was plaintiff's wife. Metropolitan Street Railway Co. v. Ken- 
nedy, 82 Fed. 158, 27 C. C. A. 136. But plaintifï's counsel was not 
satisfied; evidently he had not familiarized himself with the décisions 
of the fédéral courts, for in face of the objection, he irisisted on a full 
answer to his question, arguing that having a family "bears in some 
respect on his ability to do." He convinced the trial judge, who over- 
ruled the objection, saying: "It bears on the question of injury to his 
earning power." Exception was duly reserved. The question was 
then answered, plaintifï stating that he had "a wife and seven chil- 
dren." 

We do not see what bearin? the possession of a wife and seven 
children bas upon a man's "earning power" ; but ail question as to the 
admissibility of such testimony in the fédéral courts is foreclosed by 
the opinion of the Suprême Court in Penn. Co. v: Roy, 102 U. S. 4SI, 
26 L. Ed. 141. It was there held that in actions of this sort such tes- 
timony is improper, and should be excluded, and that it is réversible 
error to admit it over proper objection and exception. See, also, Bal- 
timore, etc., R. Co. V. Camp, 81 Fed. 807, 26 C. C'A. 626; Ches. & 
Ohio R. R. V. Stojanowski, 191 Fed. 720, 112 C. C. A. 310; N. Y 
Elec. Eq. Co. v. Blair, 79 Fed. 896, 25 C. C. A. 216. 
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We regret very much that we are constrained to reverse this judg- 
ment, because, in view of the injuries concededly received, the amount 
of the verdict seems entirely reasonable, and quite possibly the im- 
proper testimony did not operate to enlarge its amount ; but unless this 
court is prepared to hold that it will not accept the rulings of the Su- 
prême Court on questions of law, in cases precisely similar to thèse 
in which such rulings are made, we see nothing else to do except to 
reverse the judgment, because of this error in the admission of tes- 
timony. 

Judgment reversed. 



In re ABRAMSON et aL 

(Circuit CJourt of Appeals, Second Circuit. January 13, 1914.) 

No. 89. 

Bankrtjptcy (§ 314*) — Claims — Aixowances — Pboop — Judgment in Favob 
OF Statk — Penalties. 

Bankr. Act July 1, 1898, c. 541, § 57 j, 30 Stat. 5G1 (U. S. Comp. St. 
1901, p. 3444), provides that debts owing a state as a penalty or forfeiture 
shall not be allowed except for tlie amount of the pecuniary loss sustained 
by the act, transaction, or proeeeding out of whlch the penalty or for- 
feiture arose, etc., and section 63a déclares that debts of a bankrupt may 
be proved and allowed against his estate which are a flxed liability as 
evideuced by a judgnaent or an Instrument in wrlting absolntely owing 
at the time of the filing of the pétition against the order, then payable 
or not, etc. Held, that a judgment recovered against the bankrupts by 
the State for their alleged violation of Agricultural Law (Consol. Laws 
N. Y. 1909, c. 1) § 32, in selling or ofCering skimmed milk for sale without 
marking the containers with a label showing that it was skimmed and 
not pure milk, was not provable, nor allowable, not being a flxed lia- 
bility, except to the extent of the pecuniary loss tlie state sustained by 
the act out of which the penalty arose, together with costs and interest 
as provided by section 57j. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-^73, 478, 
483-187, 489, 490 ; Dec. Dig. § 314.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of Nathan Abramson and 
Aaron Fichhandler, individually and doing business as Shavertown 
Creamery Company. Pétition by Aaron Fichhandler to revise an or- 
der denying a pétition to stay the enforcement of a judgment recov- 
ered by the state of New York against the bankrupts for violation of 
the Agricultural Law, § 32. Affirmed. 

Lewkowitz & Schaap, of New York City, for petitioners. 
Thomas Carmody, Atty. Gen. (Robert P. Beyer, Dept. Atty. Gen., of 
counsel), for respondent. 

C. Wickersham, of New York City, amicus curiae. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. February 17, 1911, the state of New York 
recovered in a civil action the sum of $17,241.13 against the Shaver- 

*For other cases see same tapie & S numbeb in Dec. & Am. Dlgs. 19Q7 to date, & Rep'r Indexes 
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town Creamery Company, as penalties for violation of section 32 of 
the Agricultural Law, in selling or offering for sale skimmed milk, 
without marking the containers with a label showing that it was skim- 
med and not pure milk. Subsequently it brought another action for 
similar penalties of $16,600. 

May 3, 1913, Abramson and Fichhandler, copartners, trading as the 
Shavertown Creamery Company, were, on their own pétition, adjudi- 
cated bankrupts, both individually and as partners. 

May 12th the bankrupts filed a pétition in the District Court asking 
that the state of New York, as plaintiff, be stayed from enforcing 
the said judgment or prosecuting the said action until 12 months after 
the adjudication, or, if within that time the bankrupts should apply 
for a discharge, then until the question of the discharge be determined. 
Judge Holt denied this pétition on the ground that the debts were not 
provable by virtue of the provisions of section 57j and were therefore 
not dischargeable under section 17 of the Bankruptcy Act. 

The bankrupts contend that there is a différence between the proof 
and the allowance of a claim and say that the judgment may be proved 
under section 63a, even though section 57j prevents it from being al- 
lowed. The provisions of sections 63a and 57j are as follows : 

"Sec. 63 (a) Debts of the bankrupt may be proved and allowed agaiiist his 
estate which are (1) a flxed liabllity, as evldeneed by a judgiuent or an in- 
strument in writing, absolutely owing at the time of the filing of the pétition 
against him, whether then payable or not, with any interest thereon which 
would hâve been recoverable at that date or with a rebate of interest upon 
such as were not then payable and did not bear interest; (2) due as costs 
taxable against an involuntary bankrupt who was at the time of the flling 
of the pétition against hlm plaintifC In a cause of action which would pass 
to the trustée and which the trustée déclines to prosecute after notice ; (3) 
founded upon a claim for taxable costs incurred in good faith by a creditor 
before the filing of the pétition in an action to recover a provable debt; (4) 
founded upon an open account, or upon a contract express or imi)lied; and 
(5) founded upon provable debts reduced to judgments after the flling of the 
pétition and before the considération of the bankrupt's application for a dis- 
charge, less costs incurred and interests acerued after the filing of the péti- 
tion and up to the time of the entry of such judgments." 

"Sec. 57 (j) Debts owing to the United States, a state, a county, a district, 
or a municipality as a penalty or forfeiture shall not be allowed, except for 
the amount of the pecuniary loss sustained by the act, transaction, or pro- 
ceeding out of which the penalty or forfeiture arose, with reasoualUe and 
actual costs occasioned thereby and such interest as may hâve aocrued there- 
on according to law." 

Therefore they say that the judgment being a provable debt is dis- 
chargeable under section 17, which provides that a discharge in bank- 
ruptcy shall release a bankrupt from ail his provable debts, with certain 
exceptions which do not cover this judgment. 

it must be admitted that on the face of things this argument is logi- 
cal. However, the provisions under considération are not wholly har- 
monious and we would not corne to a conclusion so against public poli- 
cy as that Congress intended bankrupts to be released from ail liabili- 
ty for violating laws passed to protect the health of the community 
unless absolutely compelled to do so. Considering section 63 alone, 
neither penalties for violations of law nor damages arising out of such 
violation can be proved because they are claims in tort. On the other 
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hand, a judginent recovered before adjudication for a definite sum 
could be proved, irrespective of tiie cause of action. But section 57j 
takes away from judgments for penalties their character as fixed lia- 
bilities. If the législation stopped there, such judgments could not be 
proved under section 63a and would not be discharged under section 
17. But section 57j in favor of the lawmaker further provides that he 
may recover any pecuniary damage sustained because of the act of vio- 
lation. Reading the two sections together, we think that judgments 
for penalties are not debts which can be proved or allowed as such 
because they are not for a fixed liability, but that any pecuniary loss the 
lawmaker has sustained by the act out of which the penalty arose, to- 
gether with actual and reasonable costs and interest, may be proved 
because of the provision in section 57 j. So construed the act is per- 
fectly reasonable. The lawmaker who has suffered no pecuniary loss 
is not permitted to share in the assets of the estate with creditors who 
hâve. On the other hand, bankrupts who hâve violated laws passed 
for the public good cannot escape punishment by going into bankruptcy. 
The order is affirmed. 



GOSHOEN V. MURKAY, 

(Circuit Court of Appeals, Third Circuit. February 10, 1914.) 

No. 1T90. 

Banks and Banking (§ 167*) — Deposits — Ownebship or Checks — Trust roB 
Collections. 

Complainant deposited certain checks to the crédit of hls account in the 
bank of wliich défendant was appointed recelver, which checks the bank, 
before Its failure, sent to its correspondents In the clty, where the checks 
were payable. The checks were credlted to the bank's account and drafts 
drawn against such account which, except for the checks, would not hâve 
been sufficient to hâve pald the drafts. Held that, though the checks, 
pendlng collection, remained in the hands of the bank as a trustée, vcith 
the right to charge them back in case of nonpaymeut, such relation ceased 
when the bank closed after coUectlng tlie checks and uslng a part of the 
proceeds, creatlng the relation of mère debtor and créditer between com- 
plainant and the bank, and hence complainant was not entitled to an ac- 
counting as against the bank's recelver on the theory that the checks never 
became the bank's property but were held by It for collection. 

[Ed. Note. — For other cases, see Banks and Banlîlng, Cent Dig. §§ 579- 
582 ; Dec. Dig. § 167.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

Bill by L. R. Goshorn against C. C. Murray, receiver of the Cosmo- 
politan National Bank, for an accounting of the proceeds of certain 
checks deposited by complainant with the bank immediately before it 
closed. Judgment for complainant (197 Fed. 407), and défendant ap- 
peals. Reversed. 

John S. Wendt, of Pittsburgh, Pa., for appellant. 
Lyon & Hunter, of Pittsburgh, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 

Judges. 

"* Il I . Il ,, „ ..,., ,-,., , „ „ ., , mm 

•For other cases see Bame topic & § numbbk lu Dec. & Am. DIgs. 1907 to date, & Rep'r Indexai 
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BUFFINGTON, Circuit Judge. In the court below, Goshorn, the 
plaintiff, filed a bill in equity against Murray, receiver of the Cosmo- 
politan National Bank, praying an accounting for the proceeds of cer- 
tain checks deposited by him with said bank immediately before it 
closed. The grounds of accounting were: First, that the receipt of 
such checks by the bank was alleged to be fraudaient in that the bank 
was then insolvent and such insolvency known to its officers ; secondly, 
that such checks never became the property of the bank but were held 
in trust for collection. On final hearing, the court found against the 
plaintiflf on the first contention and in his f avor on the second. It sub- 
sequently entered a decree adjudging the receiver, in due course of ad- 
ministration, pay Goshorn the sum involved. Thereupon the receiver 
took ihis appeal. 

As an examination of the testimony has not satisfied us that the 
court below committed error in its findings as to the first ground, 
viz., that of insolvency, we confine ourselves to the second ground 
above stated. From the proofs it appears that plaintiff, who was col- 
lecter of delinquent taxes for the city of Pittsburgh, had a deposit ac- 
count in the bank. On September 3, 1908, he indorsed in blank and 
deposited in the défendant bank certain checks and vouchers of the 
Pennsylvania Railroad Company on banks in Philadelphia in payment 
of its taxes for $96,469.21, and another check for $278.06, whereupon 
his deposit account was duly credited with said amounts, viz., $96,- 
747.27. The same day the bank forwarded the said checks and vouch- 
ers to Philadelphia for collection and crédit; $50,363.17 going to the 
Third National, and $46,384.10 to the Southwark National Banks of 
that city. The Cosmopolitan had with each of thèse banks two ac- 
counts, one for collections, the other for deposits. Thèse deposit ac- 
counts were used for the purpose of having funds in Philadelphia on 
which the Cosmopolitan could draw for the benefit of itself or its cus- 
tomers. On its account with the Southwark National Bank, the Cos- 
mopolitan was paid interest. There is some dispute between counsel 
as to what foUowed, but in view of the fact that ail of the checks re- 
mitted, save the small one noted, were drawn by the Pennsylvania 
Railroad Company on banks in Philadelphia, and in the course of busi- 
ness would ail be paid on September 4th, we see no reason to question 
the finding of the court below : 

"That on September 4th the Third National Bank of Philadelphia received 
the checks and vouchers, coUected the same from the payers thereof and cred- 
ited the checks and vouchers, or the proceeds thereof, respectively to the gên- 
erai deposit account of the Cosmopolitan National Bank." 

On September, 4th the Cosmopolitan drew a draft for $5,000 in fa- 
vor of a third party on the Southwark Bank, and on September 3d 
drafts for $9,000, and September 4th drafts for $29,000, on the Third 
National Bank. At the close of business, therefore, on September 4th, 
the situation of the three banks with référence to the Goshorn checks 
was as foUows: The Cosmopolitan Bank had on deposit in an inter- 
est-bearing account in the Southwark National Bank a crédit of $51,- 
047.94, of which amount $46,384.10 was the proceeds of the checks de- 
posited by Goshorn on September 3d. Against this crédit the Cos- 
210 F.— 56 
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mopolitan had issued its outstanding draft of $5,000. With the Third 
National Bank the Cosmopolitan had on deposit in a noninterest-bear- 
ing account a crédit of $63,528.33, of which amount $50,363.17 was 
the proceeds of checks deposited by Goshorn on September 3d. 
Against this crédit it had issued outstanding drafts of $38,000. From 
thèse facts it f ollows : First, that, none of Goshorn's deposit having 
dcfaulted, the deposit made by Goshorn and credited by the bank was 
subject to no charging back; second, that the Cosmopolitan Bank had 
used said checks as its own and had received crédit for their coUected 
proceeds as a deposit ; third, that it had drawn drafts against such es- 
tablished deposits, which drafts were not justified, save on the basis 
of the Cosmopolitan using the proceeds of the Goshorn checks as its 
own money to pay them. Under such facts and conditions, which was 
the status when the receiver took charge of the bank on the morning 
of September 5th, had the plaintiff a right to maintain this bill? If his 
status was that of depositor, clearly not, for the relation of a bank to 
a depositor is simply that of debtor and creditor. National Bank v. 
Millard, 10 Wall. 152, 19 L. Ed. 897. The right of a creditor to a mère 
money deçree against the debtor for the amount of his debt afifords no 
ground of support to a bill in equity for an accounting. The right to 
an accounting could only exist in this case if there was a trust rela- 
tionship between the parties. Assuming, for présent purposes, that 
thèse checks, when deposited and credited to the plaintifï, still, and 
pending collection, remained in the hands of the bank as a trustée with 
the right of charging them back in case of default, such relation as- 
suredly had ceased to exist when the bank closed, by reason of the 
fact that the bank had not only collected the checks but it had used 
the collected proceeds as its own, deposited them in its own deposit 
account, and had exercised its ownership thereof by drawing drafts 
which could only be paid by using some part of such deposited pro- 
ceeds. Assuredly, if thèse two Philadelphia banks had closed on the 
morning of September 5th, the loss of thèse proceeds would hâve fallen 
on the bank and not on the plaintiff. The whole case turns on the ques- 
tion of fact : What was the status and situation of ' Goshorn and the 
bank on the morning of September 5th? Clearly that relation was 
one of debtor and creditor, depositor and banker. It foUows this bill 
to account cannot be maintained. 

The decree below is therefore reversed, and the case remanded, 
with directions to dismiss the bill. 



DU PUT V. POST TELEQEAM CO. 883 

DU PUT y. POST TELEGRAM CO. 

(Circuit Court of Appeals, Third Circuit January 31, 1914.) 

No. 1765. 

1. COPYEIGHTS (§ 12*) VAI-IDITT— AUTHOKSHIP. 

Where complainant's copyrighted article contalning a proposed pro- 
gram for "Peace Day" In tlie public schools was taken almost excluslvely 
from a United States Bureau bulletin compiled by another, complalnant 
was uot entitled to a copyright thereon, for want of original autborship. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 14, 15 ; Dec. 
Dig. § 12.*] 

2. Copyrights (§ 12*) — Matebial Subjbct to Coptbight — Public Docu- 

ments. 

Copyright Act (Act March 4, 1909, c. 320, 35 Stat. 1077 [U. S. Comp. 
St. Supp. 1911, p. 1474]) I 7, provides that no copyright shall subslst in 
the original text of any work which is in the public domain or in any 
publication of the United States governnient, or any reprint, or in whole 
or In part thereof. Held, that an article, entitled "Peace Day in Uncle 
Sam's Schools," purporting to contain a proposed program for observ- 
ance of such day, taken almost excluslvely from a United States bulletin 
published by the Bureau of Education, and compiled by the secretary of 
the American School Peace League, was not copyrightable. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 14, 15; Dec. 
Dig. § 12.* 

Matter subject to copyright, see note to Cleland v. Thayer, 58 C. C. A. 
273.] 

In Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Action by William A. Du Puy against the Post Telegram Company. 
Judgment for défendant, and complainant brings error. AfSrmed. 

Vroom, Dickinson & Scammell, of Trenton, N. J., for Du Puy. 
Ott & Carr, of Camden, N. J., for Post Telegram Company. 

Before GRAY, BUFFINGTON, and McPHERSON. Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below William À. Du 
Puy, the plaintifï, brought suit against the Post Telegram Company to 
recover a penalty of one dollar for each of 5,000 copies of its news- 
paper, issued May 14th, which publication plaintifï alleged violated his 
copyright. At the termination of the proofs the court below directed 
a verdict for the défendant. Thereupon plaintifï sued out this writ, 
assigning for error such action by the court below. In the view we 
take of the case we find it necessary neither to détail nor discuss the 
proofs, which tended to show that the plaintifï had himself sent and 
ofïered for sale his article to the New York Times and 16 other news- 
papers prior to obtaining a copyright therefor, that he had so sold to 
the New York Times a copy thereof, which it was alleged was jiot 
marked copyrighted, or, if marked copyrighted, was not then copy- 

*For other cases see same topic & § kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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righted and was so marked in violation of section 29 of tlie Copyright 
Law, which provides that: 

"Any person who sliall knowingly issue or sell any article bearing a notice 
of United States copyright wMcli bas not beeu copyriglited * * * shall 
be liable to a fine of one liundred dollars." 

Passing by thèse questions, the further proofs tended to show that 
the United States Bureau of Education in March, 1912, issued its of- 
ficiai bulletin No. 8, whole No. 476, entitled: 

"Peace Day (May 18). Suggestions and materlal for its observance In the 
Sehools. Compiled by Fannie i'ern Andrews, Secretary of the American 
School Peace League." 

This bulletin was prepared by Mrs. Andrews at the request of the 
Bureau. It contained a Peace Day program suggested for use in the 
sehools, a spécial article on the significance of the 18th of May as the 
culmination of many recited events in the history of the peace and 
arbitration movements, and a summary of things that could be done 
by government by using the army and navy budget for such pur- 
poses. Ail thèse and numerous other features of this bulletin, in sev- 
eral instances in the exact wording of the bulletin, appeared in an ar- 
ticle in the issue of May 14, 1912, of the Post Telegram, the défend- 
ant, a newspaper published at Camden, N. J. In addition thereto the 
article recited at length the steps already taken in New York for the 
célébration of the day, together with interviews by prominent edu- 
cators. 

[ 1 ] The publication in the Post Telegram was of a syndicate matrix 
furnished by the New York Times. It was used by the défendant 
without knowledge that any of the matter was, or was claimed to be, 
copyrighted. It subsequently appeared that on May 12th the plaintiff, 
who was a newspaper correspondent, had published in the Washington 
Star an article entitled "Peace Day in Uncle Sam's Sehools," and on 
May 13, 1912, had the same copyrighted. The basis of such article 
was the peace bulletin already referred to, in many parts its exact 
wording being used, in other instances a change of a word or sentence 
hère and there, but taken as a whole and from the standpoint of au- 
thorship the bulletin was the authority and origin of the article. Dook- 
ing then at substance, bearing in mind the purpose of securing to au- 
thors the exclusive rights to their respective writings, we hâve in the 
plaintifï neither the author who originated nor a writer of his own. 
Not only is the basis of authorship lacking, but another barrier stands 
in the way of such attempted monopoly. This bulletin was a public 
officiai document, one which by its pubHc character was by statute ex- 
cepted from copyright appropriation. 

[2] Section 7 of the Copyright Act provides: 

"That no copyright shall subsist in the original text of any work which Is 
in the publie domain, * * * or In any publication of the United States 
government, or any reprint, or In whole or in part, thereof." 

Seeing, then, as we do, that there was no original authorship in this 
Star article, that it was but a word redress of the substance of Mrs. 
Andrew's article, it is clear that a copyright thereof would be whoUy 
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at variance with that constitutional purpose which is the object of 
copyright législation, namely, "securing for limited times to authors 
the exclusive right to their respective writings." Had Mrs. Andrews' 
treatise been copyrighted, her copyright would bave been violated by 
the Star article ; for, as we hâve seen, the compiler of the latter finally 
admitted it was impossible for him to point out any substantial part 
thereof that is not taken from her article. It foUows therefore that 
what she gave to the public in an officiai bulletin could not afterwards 
be taken from that public under the guise of copyright. 
The judgment below is therefore affirmed. 



JAMESON V. UNITED STATES FAKM LAND CO. 

(Circuit Court of Appeals, Eightli Circuit. January 28, 1914.) 

No. 3899. 

Bbokebs (§ 49*) — Compensation — Failube to Complète Conteact. 

A contract by whieli défendant employed plaintifC to procure S. to un- 
dertake tlie sale of 108,000 acres of land for more ttian $iJ,000,000 to 
numerous separate purchasers of separate tracts, to be made duriug mauy 
months of time, provided that if défendant made a sale or sales contract 
with S. at a price of $35 an acre plaintlff would be paid a commission of 
5 per cent and a further sum of $25,000, conditioned, however, upou the 
fulfillment of the contract by S., it being thereby agreed that the com- 
mission wàs not earned, due, or payable except upon the fulfillment of 
the contract by S., the contract further provlding that when défendant 
had received the net sum of $300,000 there was earned and would be paid 
plaintiff $20,000, and that a like sum would be earned and paid when each 
additlonal sum of $300,000 had been received by défendant. Eeld, that 
the purpose of the second condition was not merely to flx the time of pay- 
ment of the commission, but that its chlef object was to flx the amount 
of commission that would be earned under varions clrcumstances, and 
thereby the damages which plaintiff could recover if a contract was made 
with S., but not performed by him ; and hence, défendant having ex- 
pressly conditioned its llability for a commission upon the fulfillment by 
S. of a sale or sales contract and the receipt by défendant of the sums 
speeifled, there could be no recovery where no contract with S. was ever 
made, conceding that ordinarlly a broker may recover, tbough no legally 
blnding contract has been made between the customer and his principal, 
If their minds meet on the substantial terms of the contract 

[Ed. Note.— For other cases, see Brokers, Cent Dlg. g§ 70-72; Dec. 
Dig. § 49.* 

Compensation of broker as dépendent on ability or willingness of pur- 
chaser to perform contract, see note to Robertson v. Allen, 107 0. C. A. 
265.] 

On motion for rehearing. Denied. 

For former opinion, see 206 Fed. 889, 124 C. C. A. 549. 

PER CURIAM. The opinion in this case, which may be found in 
206 Fed. 889, 124 C. C. A. 549, states the facts which condition the dé- 
cision. The motion for a rehearing insists that the plaintiff should 
hâve been entitled to go to the jury because (1) it is an implied term 
of an ordinary contract between a broker and his principal that if the 

•For other cases see same topic & § numbbh In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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broker procures a customer able, ready, and willing to perform the 
contract tendered by the principal, and the latter fails or refuses to 
make or perform it on his part the broker is entitled to recover, and 
that there was substantial évidence in this case that the plaintiff pro- 
cured such a customer, but the défendant ref used to make the contract 
it had offered, and (2) that it is not indispensable to a recovery by the 
broker for such a breach that a contract legally binding be made be- 
tween the customer and the principal, but it is sufficient that their 
minds meet on the substantial terms of their contract, and that the 
principal arbitrarily or capriciously refuses to make or prevent the 
making of the proposed contract, and that the record in this case pré- 
sents substantial évidence of such a case. 

Conceding the law to be as stated, there are nevertheless reasons 
which seem to us sound why the évidence in this case was insufficieht 
to sustain a verdict in favor of this broker. In the first place his 
agreement with the défendant was not the ordinary broker's contract 
for a commission on the proposed sale or contract, but it was a unique 
agreement, in that it expressly provided in writing in the defendant's 
lettér of September 21, 1911, when and on what conditions only the 
plaintifï's commission should be earned and paid. 

"We hereby agrée to give you," reads the accepted offer of the défendant, 
"in event of our niaklng a sale, or sales contract, wlth M. W. Savage, of 
Mlnneapolis, at a price of thirty-fi7e ($35) dollars per acre, a commission of 
flve (5%) per cent., and a further sum of twenty-five thousand ($25,000) dol- 
lars, condltioned, however, upon the ftilflUment of the contract by Mr. 
Savage; It being hereby agreed that the commission is not earned, due, or 
payable except upon the fulflllment of the contract by Mr. Savage. When 
we hâve received the net sum of three hundred thousand ($800,000) dollars 
in cash from Mr. Savage's sales, there is earned, and will be paid to you, 
the sum of twenty thousand ($20,000) dollars, and a like sum will be earned 
and paid when a further sum of three hundred thousand ($300,000) dollars 
bas been received by us, and so on, until you hâve received your full commis- 
sion." 

The purpose of the second condition in this contract was not merely 
to fix the time of payment of the commission to be earned, its chief 
object was to fix the amount of the commission that would be earned 
under yarious circumstances and thereby the damages which the plain- 
tif? could recover if the défendant made the contract with Savage, but 
the latter did not completely perform it. The proposed agreement with 
,Shvage related to the sales of 108,000 acres of land for more than 
$3,000,000, to numerous separate purchasers of separate tracts, to be 
made during many months of time. Without this condition the plain- 
tifï's damages would hâve been uncertain and spéculative in case of 
Savage's partial failure to perform the contract, for who could hâve 
determined in such a contingency how many acres he would hâve sold 
if he had not failed to sell. It was to avoid this uncertainty that the 
défendant expressly conditioned its liability to the plaintifï for a com- 
mission upon the fulfillment by Savage of a sale or sales contract with 
him, and the receipt by the défendant from Savage's sales of the net 
sums in cash specified in the contract, conditions of the fulfillment of 
which there is no évidence in this record. 

Moreover, a second examination and considération in the light of 
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the law and the ingenious and powerful argument of counsel of the 
évidence upon the question whether or not the substantial terms of the 
proposed agreement between Savage and the défendant were ever 
agreed to by them has but confirmed our minds in the view that there 
is not in the record such substantial évidence that their minds met upon 
the vital terms relating to the interest to be paid by Savage and the 
percentage of cash and the manner of paying it as required the court to 
submit this case to the jury. The motion for a rehearing must accord- 
ingly be denied ; and it is se ordered. 



RICHMOND LIGHT & R. CO. v. BLAU. 
(Circuit Court of Appeals, Second Circuit. Jauuary 13, 1914.) 

No. 52. 

1. Evidence (§ 157*) — Weiohts— Peimary Testimont. 

On an issue as to the weight of certain junk, évidence of a wltness, 
who was présent on each occasion when tbe cars were weighed, savv the 
weights on the scales, and noted them down, was prlmary testimony. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 4C0-470; Dec. 
Dig. § 157.»] 

2. Evidence (§ 317*) — CoitMUNiCATiONS bt Téléphone— Heahsat. 

On an issue as to the welght of certaid junk, évidence of plaintlff's 
witness that he was given the welght of the flrst shlpment over the télé- 
phone by defendant's superintendent, who had charge of the transaction 
throughout, was not objectionable as hearsay. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1174-1192; 
Dec. Dig. § 317.*] 

3. Appeal and Esbor (| 1050*) — Review— Rtjlings on Evidence— Préjudice. 

Where, in an action to recover a portion of the price paid for certain 
Iron, because of a shortage, there was évidence that both parties sulse- 
quently to the contract had estimated the value of the Iron at $12,000, 
défendant was not prejudiced by the admission of the testimony that 
plaintlff's agent and defendant's superintendent both estimated the value 
of the Iron at the same sum before the contract was slgned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 10G8, 
1069, 4153-4157, 4166 ; Dec. Dig. § 1000.*] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Adolph Blau against the Richmond Light & Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Kenney & Eadie, of New Brighton, N. Y. (William H. Wadhams, 
of New York City, of counsel), for plaintiff in error. 

Henry B. Singer, of New York City (David L. Podell, of New York 
City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For other cases see same topic & § nbmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. Adolph Blau, the plaintiff, brought suit 
against the Richmond Light & Railroad Company on the f ollowing con- 
tract: 
s. r. Hazelrigg, 

Vice Prest. & Genl. Manager, 

Richmond Light & Railroad Ce, 
Kew Bi-ighton, New ïork City. 

July 26th, 1905. 
For and in considération of the sum of two thousand ($2000) dollars on 
account, receipt whereof is he'reby aclcnowledged, the Richmond Light & Rail- 

A. Blau 
road Company agrées to sell to Jacob Smith ^the rails and scrap iron at 
Brook St. Car Barn and Concord Car Barn — with the exception of what we 
may wish to retaln for our own use — at the rate of $17.25 per gross ton for 
the rail and $16.00 per gross ton for the scrap, balance of purchase price, 
according to weight, to be paid August 9th, 1905, and rails and scrap iron 
to be rèmoved at that time. None to be removed untll fuU amount is paid. 

Richmond Light & Railroad Company, 

T. J. Mullen, Superintendent. 
Slgned — Jacob Smith. 

It was proved at the trial that the name of Blau was inserted in the 
contract before it was signed because Smith was only acting in his 
behalf, and the iron was to be paid for with his money. Any objec- 
tion that Blau was not the proper party plaintiff was waived because 
not taken either by demurrer or answer (Code of Civil Procédure 499) 
and the assignment of error on this point was abandoned at the ar- 
gument. 

There were no means of weighing the iron where it lay, and, if 
there had been, it could not hâve been weighed, removed, and paid 
for on one day as the contract required. Accordingly the parties modi- 
fied the terms by estimating the value of the iron as it lay at the con- 
tract rates as $12,000, which sum Blau paid into the company's hands 
before any iron was removed. Blau's version of this was that it was a 
mère deposit to secure the company, and that when the iron was ac- 
tually weighed, if its price at the contract rates exceeded the estimate of 
$12,000, he was to pay the company the excess, while if it was less, the 
company was to return to him the différence. On the other hand, 
the company contended that the written contract was abandoned ; that 
Blau bought the iron as it lay for $12,000, with the proviso that if 
when weighed it proved at the contract rates to be worth more, he was 
to pay the excess in addition. The plaintiff's account was much the 
more reasonable, and has been established by the verdict of the jury. 

[1, 2] The only other question that the jury had to pass on was as 
to the amount of iron Blau received. He proved that there were four 
shipments, the last three by railroads which weighed the iron. Smith . 
was présent on each occasion, saw the weights on the scales, noted them 
down, and testified to them at the trial. This was primary testimony. 
As to the first shipment, Smith testified that he was given the weight 
of it over the téléphone by Mullen. The company took an exception 
to the admission of this testimony on the ground that it was hearsay. 
We' think it was properly admitted because Mullen was the compa- 
ny's superintendent and had charge of the transaction throughout. 

[3] The only other error relied on was the refusai of the trial judge 
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to strike out the testimony of Mullen that Smith had estimated the val- 
ue of the iron at about $12,000 before the contract was signed. Prior 
negotiations were merged in the written contract, and even if the fact 
sought to be proved was relied on for other purposes than varying it, 
the Company was not prejudiced by the ruling because subsequently it 
appeared that both parties had estimated the value of the iron at.$12,- 
000. The jury gave a verdict for Blau for the différence at the con- 
tract rates between the value of the iron he received and the sum of 
$12,000 he deposited. 
The judgment is affîrmed. 



In re PHILIPS & McEACHIN. 

FIELDING V. SHANDS et al. 

(Circuit Court of Appeals, Flfth Circuit February 3, 1914.) 

No. 2574. 

Banketjptcy (§ 223*) — Référées — Fées. 

A référée in bankruptcy is entitled to commissions only on such moneys 
as hâve been disbursed to creditors under his authority as provided by 
Bankr. Act July 1, 1898, c. 541, § 40, 30 Stat. 556 (U. S. Comp. St. 1901, 
p. 3436), and not on the amount of clalms and liabllitles of the bankrupt 
as scheduled. 

[Ed. Note.~For other cases, see Bankruptcy, Cent. Dig. §§ 888-894 ; Dec. 
Dig. § 223.*] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Florida; Wm. B. Shep- 
pard, Judge. 

Pétition by Thomas W. Fielding, référée in bankruptcy, to superin- 
tend and revise as matter of law certain rulings of the District Judge 
in the matter of bankruptcy proceedings of Philips & McEachin, bank- 
rupts, in which T. W. Shands and others are trustées. Pétition de- 
nied. 

C. R. Layton, of Gainesville, Fia., for petitioner. 
W. T. Stockton, of Jacksonville, Fia., and W. W. Hampton, of 
Gainesville, Fia., for respondents. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PARDEE, Circuit Judge. The petitioner, référée in bankruptcy for 
the Northern district of Florida, complaining of certain rulings of the 
district judge in the matter of Philips & McEachin, bankrupt, brings a 
pétition to revise and reverse certain orders and rulings made by the 
court in Re Philips & McEachin, Bankrupt, and concludes as follows : 

"Your petitioner feels aggrieved by the orders, decrees, and rulings of the 
Judge of the United States court for the said Northern district of Florida, 

•For other cases see same topic & § nuubek in Dec. & Am. Dlg3.'1907 to date, & Rep'r Indexes 
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and he showeth to this honorable court that said judge erred in making the 
said orders, decrees, and rulings as f ollows : 

"1. In making that part of the order or decree, dated January 23, 1913, 
which reads as follows : 'And It is further ordered, adjudged, and deereed that 
the report of the trustées' account be and the same is hereby fully approved, 
except only as to the sum of $2,480.05, shown as due and payable to Thomas 
W. Fielding, for his commissions as référée herein.' 

"2. In making that part of the order or decree, dated January 23, 1918, which 
reads as follows: 'And it is ordered that the said Thomas W. Fieldlng sur- 
reiider forthwith to the trustées herein, with proper indorsement, certiflcate 
of deposit for $2,480.05, heretofore given said référée by said trustées, and 
the said trustées shall pay him, the said référée, only for such commissions 
as may be due him upon moneys already disbursed to creditors, and for such 
other expenses and charges as he may show that he is entiLled to according to 
law.' 

"3. In making that order or decree, dated at Galnesvllle, Fia., the 2d day 
of May, 1913, which is attached to this pétition and marked 'Exhibit No. 8,' 
denyiiig and overruling the motion and pétition flled by this petltioner, and 
sustalnlng and couflrming the order entered at Pensacola, Fia., on the 23d 
day of January, 1913. 

"4. In making that order or decree, dated at Gainesville, Fia., the 2d day 
of May, 1913, requirlng the Gainesville National Bank to restore the sum of 
.'t;2,480.05, which had previously been paid to Thomas W. Fieldlng, to the crédit 
of T. W. Shands, W. B. Taylor, and E. Lee Hughes, formerly the trustées in 
bankruptcy of Philips & McEachln. 

"5. In decreeing that the référée in bankruptcy was entltled to commissions 
only upon such moneys as had already been disbursed to creditors. 

"Wherefore your petitloner prays : That the said orders, judgments, de- 
crees, and rulings of the District Court be reviewed and revised and corrected. 
That the portions of the order or decree dated the 23d day of January, 1913, 
to which exception and ob.1ectlon is made by petitloner, be stricken out and 
expunged therefrom, and that petitloner may hâve the fées, commissions, and 
émoluments which are set apart to him in the trustées' account. That the 
order denying and overruling the motion and pétition of this petltioner be set 
aside and vacated, and the motion and pétition be allowed and granted. That 
the order of decree dated May 2, 1913, requlring the Gainesville National Bank 
to restore to T. W. Shauds, W. B. Taylor, and E. Lee Hughes the sum of 
$2,480.05 be set aside and vacated, and that said parties be required to pay to 
this petltioner the said sum of moiiey. That the commissions, compensations, 
or émoluments of this petltioner be flxed in accordance with law. And that 
petltioner may hâve any and ail such other and further relief as the nature of 
the case may warrant, and as is riglit and in accordance with equlty and 
justice, although not expressly prayed for; and that the practice in such 
cases as this may be settled in this circuit." 

It seems that the decree of January 23, 1913, was a decree rendered 
in a qviasi composition dismissing the bankruptcy case and restoring 
the property to the bankrupt, and in so far as it deals with referee's 
fées was in ail respects correct and proper, and in the particular re- 
spect complained of particularly proper. 

The référée had credited himself with a fee of one per cent, upon 
the entire amount of the claims and liabilities of the bankrupt as 
scheduled, and not upon the amount paid and disbursed to creditors, 
and in addition in payment of said fee had procured a certiflcate of de- 
posit from the trustées for the sum of $2,480.05, a sum largely in ex- 
cess of any amount to which he could be entitled. See section 40, 
Bankruptcy Law. 

The objections and exceptions which he filed to the decree, and 
which in the subséquent orders complained of were overruled, were 



ANGL0-80UTH AM. BANK V. M'cLEAEY, WALUN & CKOCSE S^l 

properly overruled by the district judge. The ruling of the district 
judge that the référée was only entitled to commissions upon such mon- 
eys as had been under his authority disbursed to creditors was correct. 
See section 40 of the Bankruptcy Law. 
The pétition for revision is denied. 



ANGLO-SOUTH AMERICAN BANK, Limited, v. McCLEART, WALLIN & 

CROUSB. 

(Circuit Court of Appeals, Second Circuit January 13, 1914.) 

No. 112. 

1. TeIAL (§ 168*) — PEREirPTOBT INSTBUCTION — FOKM. 

A motion for a peremptory instruction at the end of the entlre case 
should be to direct a verdict and not to dismiss the complaint. 

[Kâ. Note.— For other cases, see Trial, Cent. Dig. §§ 341, 376-380 ; Dec. 
Dig. § 168.*] 

2. BEOKERS (§ 94*) — LiABILITIES AS TO THIBD PEBSONS — ^DELEGATION OF Au- 

THOKiTY — Sales. 

Where a bank employed a gênerai merchant to sell certain wool, and 
he employed a wool broker to make the sale, the court properly charged 
that if the bank either authorized or employed the broker, or, having 
ascertained that the merchant had employed him to sell the wool, ac- 
quiesced in his employment and ratifled it, the bank would be liable tor 
the broker's contract of sale. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 136; Dec. Dig. 
5 94.*] 

3. Appeal and Errob (§ 1052*) — Evidence — Damages. 

Where, in an action for breach of a contract for the sale of wool made 
May 28, 1909, plaintiff only recovered 2 cents a pound and there was 
some testimony that such wool sold at 23 cents a pound at the time the 
wool should hâve been delivered, and no testimony to the contrary, de- 
fendant was not prejudiced by proof that plaintiffs paid 26 cents a pound 
for such wool in January, 1910. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4171- 
4177 ; Dec. Dig. | 1052.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by McCleary, Wallin & Crouse against the Anglo-South 
American Bank, Limited. Judgment for plaintiffs and défendant 
brings error. Affirmed. 

Whitridge, Butler & Rice, of New York City (Edward J. McGuire 
and Edwin T. Rice, both of New York City, of counsel), for plaintiff 
in error. 

Selden Bacon, of New York City, for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. McCleary, Wallin & Crouse brought this 
action against the Anglo-South American Bank to recover damages for 
its refusai to deliver certain baies of Mongolian wool under a contract 
of sale. The contract sued on was a sale note dated May 28, 1909, 

•For other cases sea same tople & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signed by one Kitching, a wool broker. The jury rendered a verdict in 
favor of the plaintiffs. The testimony shows that the bank had em- 
ployed one Hamilton, a gênerai commission broker, to get bids for the 
wool in question, who, with the knowledge of the bank, employed 
Kitching ; he being a wool broker. The bank denied that it had ever 
authorized Kitching to sell, but Hamilton testified that, after certain 
negotiations with Kitching, which were brought to the attention of the 
bank, the manager of the bank had told him to go ahead and sell the 
wool, and that he accordingly authorized Kitching to do so. 

[1] The défendant moved to dismiss the complaint at the end of the 
whole case and has taken an exception to Judge Holt's refusai to do 
so. Treating this motion as if it were (as it should hâve been) a motion 
to direct a verdict in favor of the défendant, we think that there was 
sufhcient évidence to submit the case to the jury and that the motion 
was properly denied. 

[2] The défendant also excepted to the court's answer to the fol- 
lowing request : 

"I ask the court to charge that the employaient of Hamilton by the défend- 
ant did not glve Hamilton any authority to delegate his powers, and that 
sueh an authority to delegate can only be shown by some statement, act or 
représentation of the défendant. 

"ïhe Court : Yes, ordinarily, the gênerai rule Is a man employed as agent 
cannot without especial authority delegate his powers to another. But upon 
that question you may take into considération, I think, the fact that Mr. 
Hamilton is not a wool broker. You must be satisfied by évidence that the 
bank either authorized the employment of Mr. Kitching as a broker, or, hav- 
ing aseertained that Mr. Hamilton had employed him for that purpose, ac- 
(Juiesced In his employaient and ratified it. Of course, if the bank had em- 
ployed Mr. Kitching as a wool broker and he had gone and employed another 
wool broker, there would be need of clear proof of authority to do it But, 
the bank in this case having employed a gênerai merchant, it is for you to 
say what weight should be given to that fact in passing upon the évidence in 
this case, which It is claimed showed either original authority in Hamilton 
to employ Kitching, or subséquent ratification of his employment." 

The modification which the judge made was justified by the évidence 
and was a correct statement of the law. 

[3] The price fixed for the wool in the sale note was 21 cents a 
pound, and the court admitted, over the defendant's objection and ex- 
ception, testimony that the plaintiffs paid 26 cents a pound for such 
wool in January, 1910. This did not préjudice the défendant in any 
respect because the plaintiffs only asked, and the jury only allowed 
damages to the extent of two cents a pound. There was some testi- 
mony that such wool sold at 23 cents a pound at the time this lot 
should hâve been delivered and no testimony to the contrary. 

The case was presented carefully and fairly to the jury, and, as we 
discover no réversible error, the judgment is affirmed. 
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HOME BOND 00. v. McCHESNEY. 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1914.) 

No. 2529. 

Bankeuptct (§ 178*) — Teansfeb of Accounts — Sale oe Pledge — Usuby. 

Bankrupt corporations fumlshed lists of accounts receivable to in- 
tervener which, if tlie account were acceptable, advanced to bankrupts ' 
75 per cent, of their face. ïbe accounts were coUected by bankrupts in 
the usual course of business, and tbe proceeds were remitted by one act- 
ing for both parties to intervener whlcb, in practice, retained 75 per 
cent, and tbe stipulated interest and retumed the remainder to bank- 
rupts, although by the contracts it was entltled to retain the same to 
make good other accounts not paid. ïhe contracts further provlded that, 
if an account was not paid at maturity, bankrupts should "repurchase" 
the same by paylng 75 per cent, of its face and the agreed interest. HeU, 
that It was ciearly the intention of the parties that bankrupts should 
retain an interest in the accounts,» and that the transaction was not a 
sale, but a pledge of the accounts as security, under which the rétention 
by intervener of sums greater than the légal interest on the advances made 
rendered the contracts usurious. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. § 178.*] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

In the matter of the American Fibre Reed Company and the New 
England Chair Company, bankrupts. From an order denying its claim 
to the proceeds of certain accounts, the Home Bond Company appeals. 
Afïirmed. 

For opinion below, see 206 Fed. 309. 

S. M. Sapinsky, of Louisville, Ky. (James R. Duffin, Owen D. Duf- 
fin, and Duffin, Sapinsky & DufHn, ail of Louisville, Ky., of counsel), 
for appellant. 

Brown & Nuckols, of Frankfort, Ky., and Bodley & Baskin, of 
Louisville, Ky., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This is an appeal from an order, entered July 10, 
1913, overruling exceptions of appellant to the report of a spécial mas- 
ter, confirming such report, and disallowing certain claims presented 
by appellant against the estâtes of the bankrupts. The record is made 
up under an agreed statement, which was entered into pursuant to 
Equity Rule 77 of the Suprême Court (198 Fed. xli). A pétition in 
bankruptcy had been filed against each of the two corporations, and, 
after adjudication and the appointment of a trustée, the two cases were 
Consolidated and "directed to proceed as one cause." The report of 
the spécial master and the opinion of the court below appear in 206 
Fed. 309, 315. One of two similar contracts which are involved is set 
out in that opinion; and, since the course of business pursued under 
thèse contracts, the nature and extent of the claims so disallowed, the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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issue and the conclusions reached, as also the ternis of the order, are 
shown in the report of the case, they need be only alluded to hère. The 
spécial master and the district judge, upon full considération of the 
issue and the évidence, concurred in the conclusion that the transac- 
tions had under the contracts were pledges, not sales, of the accounts 
receivable. This conclusion is décisive of the issue concerning usury; 
and its rightfulness is the more apoarent because the record discloses 
to us a mutual intendment that the right at least to 20 per cent, of the 
full value of each of the accounts receivable was always to remain in 
the bankrupts, except only for purposes of security ; this right could 
not be both sold and owned by the bankrupts. Such transactions are 
unlike those which in form are sales and involve the taking over of 
promissory notes or the like, including accounts receivable, at a dis- 
count, but with the right alike to the entire face value and proceeds. 

Hence the opinion of Judge Cochran is adopted, and the order ac- 
cordingly is affirme^, with costs. 



ASSESSOR OF VERNON PARISH, LA., T. GOULD et al. 

(Circuit Court of Appeals, Flfth Circuit. February 10, 1914.) 

No. 2382. 

1. ïlANDAMua (§ 1») — Natttre OF Remedt — KQurrY Suit. 

The remedy by tnandamus is essentlally and excUisively a Ipfrnl one, nn- 
known to courts of equity, and henee a bill in eqnity, prayiug for the Is- 
suance of mandanius to correct certain tax assessments, was insu/îicient 
to establish equity juilsdictinn. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 1-3; Dec. 
Dig. i 1.*] 

2. Courts (| 322*) — Fedebal Courts — Jueisdiction — Divebsitt of CmzEN- 

SHIP. 

Where fédéral jurisdiction depended entirely on diverse citlzenship, and 
plaiutiiïs were alleged to be citizens of New York and New .Jersey, but 
there was no allégation as to defeudant's citizenship except that he was 
the tax assessor of Vernon parùsh, I^a., diverse citizenship was not shown 
withln the rule tliat it must appear by positive averment. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 876-881, 887 ; Dec. 
Dig. § 322.» 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. 0. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

Appeal from District Court of the United States for the Western 
District of L,ouisiana; Aleck Boarman, Judge. 

Bill by George J. Gould and others against the Assessor of Vernon 
Parish, La. Judgment for plaintiffs, and défendant appeals. Re- 
versed. 

Sidney I. Foster, of Shreveport, La., for appellant. 

F. G. Hudson, F. G. Hudson, Jr., and John J. Potts, ail of Monroe, 
La. (Hudson, Potts & Bernstein, of Monroe, La., on the brief), for ap- 
pellees. 

*For oUier casea see same topic & i nvmbeb in Dec. & Am. Di£B. 1907 to date, & Rep'r Indexes 
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Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

SHELBY, Circuit Judge. This is a bill in equity by George J. 
Oould and others, involving the assessment for taxes for the year 
1908 of a large tract of pine timber land. The purpose is to bave set 
aside an alleged illégal assessment, and to hâve enforced by the writ of 
mandamus an original assessment made and returned by the plaintiflfs. 
After the case was at issue there was an agreed statement of facts 
upon which the case was tried. The view we take of the case makes 
it unnecessary to comment on the facts. The appellant claims that 
he is entitled to a reversai of the decree on the merits, that it is a case 
dépendent on the proper construction of statutes of Louisiana, and 
that the questions involved bave been settled by décisions of the Lou- 
isiana Suprême Court. And he cites Southland Lumber Co. v. Lee 
McAlpin, Assessor, et al, 126 La. 906, 53 South. 45, and other récent 
décisions. 

[ 1 ] But the record, we think, is not such as will permit us to con- 
sider the case on its merits. As we hâve stated, the plaintifïs proceed- 
ed in the lower court by bill in equity for the writ of mandamus to 
correct certain tax assessments. After a statement of facts upon 
which relief is claimed, there is a prayer that "a writ of mandamus 
issue from this honorable court (meaning the court below), directing 
said assessor to record and extend upon his officiai rolls the said as- 
sessment," etc. The decree accords with the prayer "that a writ of 
mandamus issue as prayed for," etc. 

The remedy by mandamus is essentially and exclusively a légal 
remedy, and is unknown to courts of equity. 8 Ency. U. S. Sup. Ct. 
Rep. 13, and cases cited in note 23. The bill should bave been dis- 
missed for not showing jurisdiction in equity, the new equity rule 22 
not being then in force. 

[2] But it is fatally defective in another aspect. There is no claim 
for fédéral jurisdiction except on the ground of diverse citizenship. 
It appears that the plaintifïs are citizens of the states of New York 
and New Jersey, but there is no allégation of the citizenship of the 
défendant. He is described as "the Tax Assessor for the Parish of 
Vernon, Louisiana," but it is not alleged that he is a citizen of Louisi- 
ana or of any named state. It Was suggested at the bar that the allé- 
gation of his officiai position was sufficient to show his citizenship in the 
state of Louisiana, but we do not deem that sufficient. Jurisdiction 
cannot be inferred argumentatively. When it is dépendent on diverse 
citizenship, such diversity should be shown by positive averments. 
Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057'; Continental Life 
Ins. Co. V. Rhoads, 119 U. S. 237, 240, 7 Sup. Ct. 193, 30 L. Ed. 380. 

Decree reversed. 
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ENGEMOEN v. CHICAGO, ST. P., M. & 0. ET. CO. 

(Circuit Court of Appeals, Eightli Circuit. Pebruary 2, 1914.) 

No. 3940. 

1. Cakriees (§ 207*) — Careiage of Live Stock — Spécial Conteacts — VA- 

LIDITY. 

A contract by an interstate carrier to transport live stock to their desti- 
nation witliin a limited time was void, unless authorized or provided for 
by its publislied tariflfs. 

[Ed. Note.— For otlier cases, see Carriers, Cent. Dig. §§ 129-239; Dec. 
Dig. § 207.*] 

2. JUDGMENT (§ 199*) — JUDGMENT NOTWITHSTANDING VERDICT — EFFECT OF EVI- 

DENCE. 

In an action against an Interstate carrier for fallure to transport live 
stock to their destination vyithln a limited tlme, vyhere tlie invalidity of 
the contract for such transportation, because not autliorized or provided 
for by tlie carrier's published tarifCs, did not appear on the face of the 
pleadings, it was a matter of défense to be proved; and bence, though 
the trial court thought this défense was made out, in setting aside a ver- 
dict for plaintifC, it should hâve granted a new trial, instead of render- 
ing judgment for défendant, as the proof at the second trial might not be 
the same. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 367-375 ; Dec. 
Dig. § 199.*] 

In Error to the District Court of the United States for the District 
of Minnesota ; Charles A. Willard, Judge. 

Action by Halvor Engemoen against the Chicago, St. Paul, Minne- 
apolis & Omaha Railway Company. Judgment was rendered for de- 
fendant notwithstanding a verdict for plaintifif, and plaintifï brings er- 
ror. Reversed and remanded. 

Paul J. Thompson, of Minneapolis, Minn. (Adolphe C. Peterson, of 
Minneapolis, Minn., on the brief), for plaintiff in error. 
Richard L. Kennedy, of St. Paul, Minn., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action for damages for breach 
of an alleged contract to transport for plaintiff, in 24 hours, two lots 
of cattle from South St. Paul, Minn., to Chicago, 111. The transporta- 
tion was at regular tariff rates; the complaint was on account of the 
excess of time taken. A trial to a jury resulted in a verdict for the 
plaintiff. Afterwards, on motion of the défendant, the court rendered 
judgment in its favor, notwithstanding the verdict. 

[1, 2] If the contract for transportation within the limited time was 
not authorized or provided for by the defendant's published tariffs it 
was void. Chicago & Alton R. Co. v. Kirby, 225 Ù. S. 155, 32 Sup. 
Ct. 648, 56 L. Ed. 1033. But the invalidity did not appear on the face 
of the pleadings, and did not arise from mère légal presumption. It 
was a matter of défense, and rested in proof s submitted to the jury. 
Though, notwithstanding the verdict, the court thought the défense 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was made out, it could not'be said as of law that the proofs at a second 
trial would be the same. Under such circumstances a new trial should 
hâve been granted, not a judgment for défendant contrary to the ver- 
dict. Slocum V. Insurance Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 L. 
Ed. 879. 

A judgment for plaintiff on a third count for an overcharge was 
rendered by agreement, and is not in controversy hère. The judgment 
on the first and second counts is reversed and the cause is remanded 
for a new trial as to them. 



In re CAPONIGRI. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 50. 

Bahkeuptct (§ 266*) — Teustee's Sale— Setting Aside. 

Wliere, though tlie terms of a sale by a trustée In bankruptcy stated 
plainly that only the right, tltle, and interest of the trustée was belng 
sold, after they were read, and after some discussion as to wlilch of two 
parcels was Incumbered by a mortgage, the purchaser asked whlch parcel 
was belng sold, and was told that It was a lot on Twenty-First street, 
whlch lot was conveyed by the bankrupt long before the bankruptcy by 
warranty deed, the court in accordance with the standard of fair deal- 
Ing properly relieved the purchaser of his bld. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 266.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

Proceeding in the matter of Maria F. Caponigri, bankrupt. On pé- 
tition by Walter Cook, Jr., as trustée, to revise an order denying a mo- 
tion to confirm the report of a spécial master, and relieving the pur- 
chaser at public auction of the right, title, and interest of the bankrupt 
in certain property in the borough of Brooklyn, city of New York. 
Order affirmed. 

F. E. M. Bullowa, of New York City, for petitioner. 
J. H. Zieser, of 'New York City, for respondent. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. The terms of sale stated quite plainly that it was 
only the "right, title, and interest of the trustée" which was being sold. 
But after they were read, and after some discussion as to which of two 
parcels it was which was incumbered by a mortgage, the purchaser, 
before the parcel now in question was struck down to him, asked the 
trustée what he was then selling, and was told it was "a lot on Twenty- 
First street." Long before the bankruptcy the bankrupt had conveyed 
thèse premises to one Francesco Marino, by warranty deed recorded 
in 1903. In view of thèse circumstances we concur with Judge Hand 
in the conclusion that, "in accordance with the standard of fair dealing 
which a court of equity should itself exemplify," the purchaser should 
be relieved from his obligation to carry out his bid of $700. 

The order is afïirmed. 

•For other cases see SEime topic & § number in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
210 F.— 57 
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WILSON V. MANHATTAN CANNING CO. 

(District Court, W. D. Washington, N. D. January, 1914.) 

No. 2477. 

1. SEAMEN (§ 6*) — OONTBACT OF EmPLOYMBNT — "COMMENCEMENT OP VOYAGe" — 

Anchobage apteb Loading. 

A voyage commenced when a vessel left her dock fully loaded to go to 
an anchorage, although she remained at such anchorage two days before 
proceeding to sea. 

[Ed. Note. — For other cases, see Seamen, Cent Dlg. §§ 8-18; Dec. Dig. 
§ 6.*J 

a. Seamen (§§ 11, 16*) — Injuky in Sebvice — Liability of Vessel fob Oost 
OF Cure and Wages. 

Llbelant shipped as eook on a vessel whieh, belng fully loaded, left her 
loading berth and was towed to an anchorage some distance from shore. 
On the same day llbelant, who had been at work for two days, fell and 
was injured without fault on hls part. He was not discharged nor paid 
bis wages, but was sent to a hospital and another cook employed in hls 
place. Held, that the voyage had commenced, and that llbelant was en- 
titled to recover his médical and hospital expenses and wages to the end 
of the voyage. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 39-44, 56-65, 
187 ; Dec. Dig. §§ 11, 16.*] 

In Admiralty. Suit by J. W. Wilson against the Manhattan Canning 
Company. On exceptions to findings and conclusions of commissioner. 
Exceptions overruled, and decree for libelant. 

See, also, 205 Fed. 996. 

James Kiefer, of Seattle, Wash., for libelant. 
Dorr & Hadley, of Seattle, Wash., for respondent. 

NETERER, District Judge. The libelant commenced this action to 
recover wages as seaman on board the brig Harriet G., and for hospital 
expenses and médical attendance in effecting a cure for the injury re- 
ceived on board. Respondent dénies performance of services as sea- 
man, dénies ail liability, and further allèges that libelant had violated 
conditions of the shipping articles and was discharged before the voy- 
age began. The provision of the shipping articles alleged to hâve been 
violated is as f ollows : 

"No * * » grog allowed, and none to be brought on board by the crew." 

Libelant took on board a five gallon cask of whisky, which was taken 
possession of by the master, the seal of which was unbroken. No 
•breach of contract was asserted at the time by the respondent, nor was 
anything done other than the taking possession of the whisky by the 
master, and the matter was treated as a breach of discipline. The tes- 
timony is conclusive that libelant was employed as cook on board the 
brig Harriet G. at $80 per month, for a voyage from Seattle, Wash., to 
Port Haiden, Alaska, and return, not exceeding six months. The ship- 
ping articles were signed by the libelant on the 21st day of April, 1913. 
On the 23d day of April, 1913, about 2 o'clock p. m., the brig in tow of 

*For other cases see same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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a tug left the dock in the port of Seattle, and was towed to a buoy in 
the bay ; the vessel having been f ully loaded. Af ter the vessel left the 
dock libelant, in passing from the aft part of the vessel to go forward 
to the galley, sustained the injury. An officer of the ship, being ad- 
vised of the accident, procured a launch and sent libelant ashore, and 
caused him to be taken to Providence Hospital for treatment. The 
master did not furnish libelant a certificate entitling him to the serv- 
ices of a marine doctor. 

An examination of the testimony convinces me that libelant was 
not in an intoxicated condition ; that nothing was said to libelant at 
the time, nor anything done with relation thereto. There was no con- 
duct on the part of libelant disclosed by the testimony which in any 
way disqualified him from perf orming his duties, and the master would 
not hâve been justified in discharging him. The Villa v. Herman (D. 
C.) 101 Fed. 132. 

[ 1 ] Did the voyage commence when the brig pulled away from the 
dock and proceeded to the buoy on the afternoon of April 23d, or did 
it not commence until the 25th, when it left the buoy and proceeded 
directly on its voyage? Carver's Carriage by Sea (5th Ed.) § 148, 
States the rule to be that if a vessel is lying at her port loading, and 
has to move from the place at which she is lying to go to a loading 
berth, the "voyage" commences as soon as she breaks ground to go to 
that berth. Reason would suggest that a voyage at least could be said 
to commence when a vessel leaves her moorings loaded, and proceeds 
out into the open water, even though she might anchor at the buoy for 
several days. The Suprême Court of Massachusetts, in Bowen v. 
Hope Insurance Co., 37 Mass. 275, 2)2 Am. Dec. 213, lays down the 
rule that a voyage is begun when the vessel leaves her moorings, pro- 
ceeds down the stream, and goes to an anchorage to lie for favorable 
winds. 

"That the vessel has moved on the prosecutlon of the voyage, whether in 
the sea, or an arrn of the sea, whether In a river or a canal communicating 
with the sea, enables us to say she is on her passage, and exposed to the périls 
of such passage. This vessel had sailed wlthin the case of Bond v. Nutt 
(Cowp. 601, 607). Lord Mansfield there mentions a ship as having cotmneneed 
her voyage though she had barely begun to sali, and was stopped by an em- 
bargo. * * ♦ In short, the least locomotion with readiness of equipment 
and clearance satlsfies a warranty to sali. Pettlgrew v. Pringle, 3 Bam. & 
Adolph. 514." Union Insurance Co. v. Tysen, 3 Hlll (N. Y.) 118; Cochrane 
V. Fisher, 1 Crompt., Mees. & Eosc. 809. 

[2] There is no testimony in this case that libelant was discharged. 
His employment was admitted. The testimony shows that he had 
worked at least two days. Section 4529, Revised Statutes (U. S. 
Comp. St. 1901, p. 3077) provides: 

"The master » * * shall pay to every seaman his wages • * • at 
the time of his discharge." 

No wages were paid libelant, nor anything done with relation to 
discharge other than taking libelant ashore and employing another 
cook. The employment of a cook was necessary. The libelant was in- 
capacitated by the injury, and a duty devolved upon the respondent to 
effect his cure and pay his wages to the end of the voyage. The Osce- 
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ola, 189 U. s. 158, 23 Sup. Ct. 483, 47 L. Ed. 760; The New York, 
204 Fed. 764, 123 C. C. A. 214; The City of Alexandria (D. C.) 17 
Fed. 390; The Fullerton, 167 Fed. 1, 92 C. C. A. 463 ; The Nyack, 199 
Fed. 383, 118 C. C. A. 67. 

The contention that section 4527, Rev. St., applies to this case, and 
that libelant cannot in any event recover more than one month's wages 
under the findings upon the facts, cannot be sustained. This section 
provides : 

"Any seaman who bas signed an agreement and is afterwards discharged 
before the commencement of the voyage or before one month's wages are 
earned, • * * shall be entitled to receive from the master * * * jn 
addition to any wages he may bave earned, a sum equal In amount to one 
month's wages as compensation." 

The voyage havine commenced, and libelant not having been dis- 
charged, this section has no application. 

The Staghound and The Gamecock (D. C.) 97 Fed. 973, The St. 
Paul (D. C.) 17 Fed. 998, and Raymond v. Ella S. Thayer (D. C.) 40 
Fed. 902, are readily distinguished. 

There is no dispute as to the expenses incurred in effecting a cure, 
to wit, $30 for hosoital service, and $50 for médical attendance. 

I think that the report of the commissioner in finding that libelant 
is entitled to recover his wages from April 21, 1913, to October 5, 1913, 
to wit, $440 and $80.60 for hospital and médical attendance, a total of 
$520, should be sustained. 

A decree may be entered accordingly. 



In re MOKSE. 
(District Court, N. D. New York. February 7, 1914.) 

1. Cankbttptcy (§ 217*) — Liens— Foreclostjbe—Stat. 

Where certain persons other than the bankrupt claimed an Interest 
in certain mortgaged real property, the extent of which did not appear, and 
the gênerai credltors of the alleged bankrupt mortgagor claimed that they 
were unable to détermine whetUer to bid on foreclosure sale or whether 
the sale should be stayed and the trustée allowed to sell free and clear 
of Incumbrances or sutjject tliereto, a sale of property might properly be 
stayed until 20 days after adjudication and the appolntment of a trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 323, 330, 
340 ; Dec. Dlg. § 217.1'] 

2. Bankruptcy (§ 82*) — Pétition— Veeification. 

A pétition in bankruptcy may be properly verlfled before a commis- 
sioner of deeds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 123; Dec. 
Dig. § 82.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of» Ed- 
ward M. Morse. On a motion to vacate a stay of sale in foreclosure 
proceedings and to strike from the files a certain affidavit attached and 
referred to in the pétition of creditors filed against the alleged bank- 
rupt. Granted. 

•F&r other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



IN EE MORSE 901 

Betts & Draper, of Troy, N. Y., for petitioning creditors. 
Shaw, Bailey & Murphy, of Troy, N. Y., for plaintiffs in fore- 
closure. 

Thos. F. Powers, of Troy, N. Y., for the alleged bankrupt. 

RAY, District Judge. [1] If the bankrupt, Edward M. Morse, has 
any substantial equity in the real estate sought to be sold in the fore- 
closure and partition actions, a sale in such foreclosure proceedings 
and actions ought to be stayed until a trustée is appointed and qualified 
to the end that he may protect the interests of the gênerai creditors 
in such property. The gênerai creditors hâve this right, and it is the 
duty of the court to protect the estate of the bankrupt for the benefit 
of both the gênerai creditors and the lienors, so far as possible, with- 
out doing injury to the rights of either. It is always onerous to a 
lienor to hâve his gênerai right to enforcê his valid liens interfered 
with, and this should not be donc to his serious substantial injury ex- 
cept in rare instances. On the other hand, the mortgaged property of 
a bankrupt should not be sacrificed by hasty sales or under such cir- 
cumstances that the rights therein, if any, of gênerai creditors are de- 
stroyed or seriously impaired. When the validity of a lien sought to 
be enforced is seriously and in good faith attacked, proceedings to en- 
force it by sale should usually be enjoined until its validity is estab- 
lished. When the owner of the property is in bankruptcy, on adjudi- 
cation, the title vests in the trustée, subject to valid liens, on his ap- 
pointment, and this title relates back to the adjudication. Usually, 
of course, the sale is an open one, at public auction, and the surplus, 
if any, will go into the estate. However, until a trustée, representing 
the gênerai creditors, is appointed, there is no one to represent them, 
except as each may represent himself, and, as the gênerai creditors are 
usually scattered, there can be no unity of action, and valuable prop- 
erty may be sold for far less than its real value and the interests of 
the estate sacrificed. Hère it appears that certain persons, other than 
the bankrupt, claim, and are represented to hâve, an interest in this 
real estate, the extent of which does not appear; and hence gênerai 
creditors claim that they are unable to détermine whether or not to 
bid on a foreclosure sale or whether or not the foreclosures, etc., 
should be stayed and the trustée allowed to sell, either free and clear 
of incumbrances or subject thereto. The mortgaged city property is 
standing idle, and the mortgaged farm property must soon be rented 
or sold or its value as a security will be more or less impaired. I do 
not think any serious injury will be donc the mortgagee, lienor, and 
that substantial benefit may be derived by the gênerai creditors, by 
continuing the stay granted until 20 days after the appointment of 
a trustée to enable him, and the gênerai creditors through him, to 
ascertain, by an examination of the bankrupt and such other person 
as may hâve knowledge, the true situation and show, if they can, that 
the estate has a substantial equity in thèse properties, or one of them, 
and that the lienor will not suffer by a further stay. It will at least 
afiford opportunity to examine the bankrupt and others and ascertain 
the truth and make arrangements to bid and purchase for their own 
protection. 
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As to the motion to strike f rom the files the affidavit of Mr. Draper, 
it is to be regretted that such affidavit was referred to in the pétition, 
and it is more to be regretted that there was any référence to any par- 
ticular proceeding in the state court wherein Mr. Powers is connected 
with Mr. Bailey, except in a gênerai way, if necessary, and especially 
any référence to any pending difficulty between Mr. Powers and a 
client. The affidavit was used as part of the basis for the stay and 
is proper as such, except in the particular mentioned, but is no part 
of the pétition in bankruptcy which is complète without it. The mo- 
tion to strike out and expunge is granted so far as to strike out and 
expunge from the affidavit referred to the following: 

"That the attorney of sald Morse, said Thomas F. Powers, Is and has been 
for a long tlme more or less closely associated wlth H. D. Bailey, Esq., attor- 
ney at law of Troy, N. T., and of the law firm of Shaw, Bailey & Murphy, of 
Troy, N. Y., to the extent at least that sald H. D. Bailey has for at least 
flve or six months last past been aeting as attorney for said Thomas F. l'ow- 
ers in certain litigation pending against said Thomas F. Powers in the Su- 
prême Court of New York state, in the nature of a summary proceeding to 
make him aecount to a client." 

[2] I think the pétition in bankruptcy properly verified before a 
commissioner ol deeds. Judge Hand has held that an oath taken be- 
fore such officer in a bankruptcy proceeding sustained a charge of 
perjury alleged to bave been committed in such proceeding. Section 
20 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 551 [U. 
S. Comp. St. 1901, p. 3430]) authorizes it. See Collier on Bankruptcy 
(9th Ed.)_ 445,446. 

The injunction and restraining order is modified so that it will ex- 
pire 20 days after the adjudication, unless further continued for good 
cause shown. There will be orders accordingly. 



ST. LOUIS & S. F. R. CO. v. BABKER, Atty. Gen., et al. (and seventeen 

other cases). 

(District Court, W. D. Missouri, W. D. December 20, 1913. Supplemental 
Opinion January 30, 1914.) 

Nos. 2988-3004, 3006. 

1. Appeal and Ereob (§ 1198*) — Reversai, or Deckee — Mandate — Powees of 

LowEB CouET After Remand. 

A mandate from the Suprême Court reverslng the decree of a District 
Court In an equlty case and directing that court to "dismlss the bill with- 
out préjudice" leaves nothing to the discrétion of the District Court as to 
dismlssal of the bill, but it has power to retain the case for the purpose 
of considering and determining ancillary questions arlslng as a resuit of 
the suit. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4668; 
Dec. Dig. § 1198.*] 

2. Appeal and Eeror (§ 1198*) — Reversai, or Deckee — Jubisdiction — Pow- 

ers oF liOWEE Court After Remand. 

Railroad companics brought suits in a district court against state of- 
flcers to enjoin the enforcement of législative acts fixing maximum rates 

*For other cases see same topic & l numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and fares, and prelimlnary, and afterward perpétuai Injunctions were 
granted on the glving by complainants of ordinary Injunction bonds, con- 
ditioned for the payment to défendants or to any person becoming a de- 
fendant of ail damages sustained by reason of the wrongful issuance of 
the Injunctions. The decrees were reversed by the Suprême Court, with 
directions to dismIss without iirejudice, and the mandates required the 
District Court "to dismiss the bill without préjudice." Ail the Issues 
raised by the pleadings were passed on and determined by the Suprême 
Court. After the mandates were filed, certain shippers and passengers 
who, during the time the injunctions were in force, had paid rates and 
fares in excess of those fixed by the statutes applied for leave to Inter- 
vene and hâve their claims to such excess payments determined and en- 
forced against the raiiroad companies, to which the latter made no objec- 
tions. Held: (1) That the matter of such interventions was one with 
which the défendant state offlcers had no concern; and (2) that, while 
the court was bound under the mandates to vacate the injunctions and 
dismiss the bills without préjudice, It had power to retain the cases on 
the docket for the purpose of colleetlng and disbursing such excess 
charges paid, and to that end to appoint a master before whom any claim- 
ant mlght voluntarily prove his claim. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4668; 
Dec. Dig. § 1198.*] 

In Equity. Suit by the St. Louis & San Francisco Raiiroad Compa- 
ny against John T. Barker, Attorney General, and John M. Atkinson, 
John Kennish, Frank Wightman, H. B. Shaw, and W. F. Woerner, 
constituting the Public Service Commission, of the State of Missouri, 
heard with seventeen other cases against the same défendants. On en- 
try of decrees after reversai and mandate. 

Frank Hagerman and Eugène E. Bail, both of Kansas City, Me, 
O. M. Spencer, of St. Joseph, Mo., Martin L. Clardy; of St. Louis, Mo., 
Gardiner Lathrop and Thomas R. Morrow, both of Kansas City, Mo., 
W. F. Evans, of St. Louis, Mo., S. W. Moore, of Kansas City, Mo., 
F. C. Billard, of Chicago, 111., Edward L. Scarritt, of Kansas City, 
Mo., S. H. West, of St. Louis, Mo., John H. Lucas, of Kansas City, 
Mo., James L. Minnis, of St. Louis, Mo., R. A. Brown, of St. Joseph, 
Mo., J. W. Jamison and Joseph M. Bryson, both of St. Louis, Mo., 
James G. Trimble, of Kansas City, Mo., and J. D. Hostetter, of Bowl- 
ing Green, Mo., for complainant. 

John T. Barker, Atty. Gen., W. M. Fitch, Asst. Atty. Gen., and 
E. J. Bean, of Jefferson City, Mo., for respondents. 

SMITH McPHERSON, District Judge. Thèse 18 cases of and con- 
cerning Missouri freight and passenger rates are pending on applica- 
tions, for decrees following mandates from the Suprême Court of the 
United States. By reason of the opinions and mandates of the Su- 
prême Court, the cases, ail of which are against the same défendants, 
should be placed in four groups, classified by number and raiiroad com- 
panies as complainants, as f oUows : 

Group One (1). 

2988 St. Louis & San Francisco Raiiroad Company. 

2989 . Atchison, Topeka & Santa Fé Railway Company. 
2991 Chicago, Rock Island & Pacific Raihvay Company. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2992 St. Louis, Kansas City & Colorado Railroad Company. 

2993 Kansas City Southern Railway Company. 

2997 Missouri, Kansas & Texas Railway Company. 

2998 Chicago, Burlington & Quincy Railroad Company. 

Group Two (2). 

2990 St. Louis Southwestern Railway Company. 

2995 Missouri Pacific Railway Company. 

2996 St. Louis, Iron Mountain & Southern Railway Company. 

3000 The Wabash Railroad Company. 

3004 Chicago, Milwaukee & St. Paul Railway Company. 
3006 Chicago & Alton Railroad Company. 

Group Three (3). 

2994 St. Louis & Hannibal Railway Company. 

3002 Kansas City, Clinton & Springfield Railway Company. 

3003 Chicago Great Western Railway Company. 

Group Four (4). 

2999 Quincy, Omaha & Kansas City Railroad Company. 

3001 St. Joseph & Grand Isîand Railway Company. 

Cases in group one (1) were appealed to the Suprême Court and the 
decrees of this court were reversed. 

Cases in group two (2) cover decrees of this court, resulting in ef- 
fect in reversais by stipulation, as said cases were to abide the resuit 
of cases in group one (1). 

Cases in group three (3) were appealed and the decrees of this court 
were affirmed. 

Cases in group four (4) were affirmed in effect by stipulation that 
said cases were to abide the resuit of cases in group three (3). 

I deem it proper to recite the history of thèse cases as appears from 
the records of this and the Suprême Court : 

The Législature of Missouri enacted a statute, approved April 15, 
1905, effective June 16, 1905, fîxing certain commodity freight rates. 
The Governor of the state in returning said enactment, having signed the 
same on April 15, 1905, filed with the Secretary of State his message an- 
nouncing his signature, and stated in effect that one of the rates seemed 
to him very low, but that he could not disapprove one section without 
nullifying the whole measure, and, as the judiciary can déclare void 
the rate that is fixed on any class without affecting the remainder, he 
would sign the bill, claiming that the bill as a gênerai measure was in 
the right direction ; that the courts could, after hearing ail the évidence, 
décide upon the reasonableness of the bill, and then that the railroad 
commissioners, or the next Législature, could equalize such inequali- 
ties as may be found to exist in the measure and fix such rates as un- 
der the law announced by the courts was right and just to the railroads 
and to the people. 

On June 16, 1905, the day said statute became effective, cpunsel 
for ail the 18 companies presented to this court (then the circuit court) 
verified bills of complaint alleging that said statute was void, ron- 
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tending said rates were confiscatory. I, sitting alone, granted restrain- 
ing orders againsi the enforcement of the statute and set ail the cases 
down for hearing on the application for a temporary injunction in 
each of the cases. 

On June 27th, on application of the Attorney General, the hearing 
was continued until July 8, 1905, at which tinie counsel for both sides 
fully argued s.aid application before Judge John F. Philips and my- 
self, and the applications were taken under advisement. After con- 
férence that day we agreed that a temporary injunction should issue, 
whereupon I left the district for my home. July 12, 1905, Judge Phil- 
ips announced our conclusion and then in my absence took up the 
question of the form of order to be entered and ail questions as to the 
injunction bonds. He then entered an order of record reciting that 
the restraining orders should remain in force as a temporary injunction, 
and requiring an injunction bond in each case in the penalty of $10,000, 
conditioned to pay, in case the injunction be dissolved, ail damages sus- 
tained by défendants or any of them, or any person becoming a défend- 
ant herein, and the défendants consenting to accept the individual bond 
of complainants. No objection was made by any one as to the amount 
of the bond. Judge Philips alone signed those orders in my absence 
from the state, but I had agreed in conférence with him that an in- 
junction should issue. There was never at any time by any person, 
until within the past 30 days, any objection to either the conditions or 
the amount of the bond. In due time the issues were made. 

On February 26, 1906, the Attorney General and his associâtes filed 
a motion to refer the cases to a master. The next day the railway 
companies filed a motion to hâve the cases heard in open court. On 
March 5, 1906, Judge Philips, sitting alone, sustained the motion of 
the Attorney General and referred the cases to Hon. Frank L. Scho- 
field, of Hannibal, as master to hear, until further orders, such cases 
as the parties at the beginning agrée to be heard. 

On October 7, 1907, Judge Philips ordered that the amendments 
pending the hearing of the original bills had the effect in law of unit- 
ing matters complained of in one bill, they therefore constituting but 
one bill of complaint, and ail matters involved be fully heard and the 
master's findings should be embraced in a single report. From that 
point Judge Philips never took any other or further step in any of 
the cases. And from that point I, and I alone, made ail orders down 
to and including final decrees. Thereupon the master took the évidence 
in the Burlington, Missouri, Pacific, and Wabash Cases and fixed June 
18, 1907, for hearing. 

On December 26, 1906, the Attorney General of Missouri filed with 
the Governor of the state a written report of and concerning thèse 
cases. The report is quite lengthy, contending that the rates fixed are 
reasonable, with the possible exception of the rate upon live stock. He 
also contended that owing to the opinion of Judge Philips, when a tem- 
porary writ was issued, it would be for the better to amend the statute 
with référence to the penalties. He also recommended that expert ac- 
■countants, who had been working for the state, should give spécial 
attention to the reasonableness of the rates in each of the separate 
c/assifications of the statute of 1905, and state what would be a reason- 
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able rate upon thèse articles, in order that the Législature might hâve 
the benefit of their investigation, to the end that the Législature might 
bring about the enactment of a new maximum freight law for the pur- 
pose of making mutual concessions in order to avoid the delays inci- 
dent to further litigation. The Governor on January 18, 1907, sent 
this report of the Attorney General to the Législature for the informa- 
tion of that body in the further considération of the question of freight 
rates. 

The Législature then passed a new maximum freight car load law, 
increasing in some respects the rates fixed by the act of 1905, lower- 
ing them in some instances, and creating additional penalties, and re- 
pealing ail of the statute of 1905 excepting the penalties incurred there- 
under. The Législature of 1907 also enacted a 2-cent passenger rate 
statute. Each of thèse acts took effect June 14, 1907. 

Thereupon, over the objection of the Attorney General, I allowed 
each of the railroad companies to file an amended and supplemental 
bill bringing thèse later statutes in question into the cases. I filed a 
written opinion therein allowing such supplemental bills to be filed, 
which opinions are to be found in (C. G.) 155 Fed. 220, and (C. C.) 
161 Fed. 419, and as to such allowance of the supplemental bills my or- 
der was afhrmed by the Suprême Court of the United States in Re Mis- 
souri Rate Cases, 230 U. S. 474, 496, 33 Sup. Ct. 975, 57 L. Ed. 1571. 

On June 17, 1907, by consent of complainant, the injunction bond 
her«tofore filed shall stand as applicable to this order the same as if 
it were executed and filed this day. By the same order the freight 
rates were enjoined, but an injunction as to the 2-cent passenger rates 
was denied. Leave was granted ail parties, complainants and défend- 
ants, to ask for any further order. No other order was ever applied 
for. 

On June 8, 1908, by written agreement of the parties, the orders of 
référence to Mr. Schofield, as master, were vacated, and the cases were 
set down for hearing in open court on October 5, 1908. On that 
date, by the agreement of parties, the hearing was postponed until 
November 9, 1908, at which time the hearing in open court was com- 
menced and continued before the court until the cases were finally sub- 
mitted on December 30, 1908, and by the court taken under advisement. 

On June 13, 1907, I issued a restraining order as to the enforcement 
of both the freight and the passenger rate statute ; but on June 17, 
1907, I ordered the previous orders as to the passenger rates vacated 
and that the railroads put in the statutory rates for three months. 
There was no order at any time thereafter with référence to the pas- 
senger rate statute until the case went to final decree. But I did on 
June 17, 1907, by temporary injunction after argument by both sides, 
enjoin the maximum freight rate statutes of 1907. To be brief, on 
June 17, 1907, the freight rate statutes were enjoined and the statu- 
tory passenger rates of 2 cents were enforced until final decree in April, 
1909. 

On March 8, 1909, I filed an opinion reviewing ail the 18 cases, with 
findings of fact, and ordering a perpétuai injunction against the en- 
forcement of both the freight rate and passenger rate statutes of 1907. 
See (C. C.) 168 Fed. 317-359. The decrees were prepared and entered 
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of record April 17, 1909. As to the défendant shippers and défendant 
passengers, the cases were dismissed without préjudice. 

On Ju!y 28, 1909, the Attorney General and his associâtes took an 
appeal in the case No. 2998, wherein the Chicago, Burlington & Quin- 
cy Railroad Company was the complainant, and the railroad Com- 
pany took a cross-appeal September 22, 1909. Without explanation, 
no one of the other 17 cases was appealed by the state until March 
22, 1911, immediately followed by cross-appeals by the remaining 17 
railroad companies. The Burlington Case was argued and submitted 
to the Suprême Court of the United States on October 13, 1910. In 
the meantime the other 17 cases had been appealed, and the records 
shortly thereafter filed. Thereupon, on April 10, 1911, with ail the 
18 cases pending, the Suprême Court of the United States on its own 
motion vacated the order of submission in the Burlington Case, and 
restored the Burlington Case with the other 17 cases for reargument. 

On April 1, 2, and 3, 1912, ail of the 18 cases were argued, including 
the reargument of the Burlington Case, and on June 16, 1913, the Su- 
prême Court filed its opinion reversing the 13 cases covered by groups 
one (1) and two (2) of this statement, and affirming the cases of groups 
three (3) and 4. See Missouri Rate Cases, 230 U. S. 474, 33 Sup. Ct. 
975, 57 L. Ed. 1571. 

It will therefore be seen that the complaint about the delay of thèse 
cases was occasioned by the delay of the then counsel for the state of 
Missouri in failing to appeal ail of the 17 cases for two years f rom the 
time of the decrees of this court. The mandates were issued by the 
clerk of the Suprême Court of the United States on July 16, 1913, and 
filed with the clerk of this court on -July 19, 1913. 

The state allowed the cases to remain dormant until September 15, 
1913, when a partial hearing was had on the mandates. The counsel 
for the state of Missouri then filed a motion for decrees following the 
mandates in the 13 cases covered by groups one (1) and two (2) here- 
of, moving the court for such decrees under the mandates, but with 
the clause added : 

" • * * But saving to eaeh shipper, consignée, and passenger, or other 
party in interest, wlio paid complainant rates in excess of tlie maximum rates 
flxed by the statutes complained of while the restraining order, the temporary 
Injunction, or the injunctlon on final decree as granted in this case was in 
force, the right to sue complainant on thelr original cause of action for such 
overcharges." 

On October 13, 1913, another hearing was had, the state withdrawing 
the motion last referred to, and moving the court that the decree recite 
only the dismissal of the cases covered by groups one (1) and two (2) 
without préjudice, at the cost of the railroad companies. That motion 
was argued orally, with leave granted to counsel to file briefs, the last 
of which on each side was filed within the last 10 days. 

Although net of record, counsel hâve orally agreed before me that 
during the first week of July, 1913, the railroad companies complied 
with the findings and opinion of the Suprême Court and put into ef- 
fect the passenger rates of 2 cents per mile. In some instances the 
railroad companies hâve complied with the freight rate statutes, and 
in some not; there being some controversy or dispute with référence 
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thereto. Such are the facts in thèse cases, some not material to the 
ruling now to be made. But they are the facts in the cases so easily 
ascertained from the records in the clerk's office that they should hâve 
been seen before counsel lately coming into the cases made their state- 
ments in a brief. 

1. There never was a restraining order nor inj miction as to the 
2-cent passenger rate, other than for a few days, until final decree. 

2. The injunctions as to both freight and passenger rates were tied 
up for two years longer than they would hâve been but for the delay 
in appealing the cases. The statute gave this long time for an appeal. 
Counsel for the state had a perfect right to hâve such delay. Then 
the Suprême Court held the cases for décision 15 months. But it is not 
for présent counsel to charge such delays to this court. This court has 
never delayed the cases two months ail told in the aggregate except 
by agreement of counsel. 

3. A large part of the argument of the Attorney General is based on 
head Unes in capital letters, repeated many times 

"WE ARE INSISTING THAT THIS COURT HAS NOTHING TO DO 
BUT FILE THIS MANDATE." 

The records of the clerk's office of this court show that the clerk of 
the Suprême Court of the United States issued ail of the 18 mandates 
on July 16, 1913, and they were received by the clerk of this court 
and "filed" by him three days thereafter, viz., July 19th, 1913. So that 
this was donc five months ago, and that f act ends ail discussion as to 
"filing" the mandates. 

4. Much of the argument of the Attorney General is to the effect 
that excessive freight or passenger rates collected can be recovered 
back in an action at law before any court having common-law juris- 
diction. He cites a very large number of authorities to sustain his con- 
tention, as to which this court has no doubt. But that question is not 
now, and quite likely never will be, in this or any other case. The 
question in thèse cases probably will be whether such additional rates 
charged by reason of the injunction can be collected by suit in any 
court, state or national, or, if collectible, must it be collected in this 
court in thèse cases ? Views now expressed would be mère obiter dic- 
tum and not binding. 

5. The mandate in each of the 13 cases recites : 

" * • ♦ TMs cause be and the same is hereby reversed. • ♦ ♦ It Is 
further ordered that this cause be and the same is hereby reraanded to the 
District Court of the United States for the Western District of Missouri, with 
airections to dismiss the bill without préjudice." 

The Attorney General and counsel for the Public Service Com- 
mission on September 15, 1913, filed in this court in thèse cases a writ- 
ten motion for a decree of dismissal and for a récital in such decree : 

" • * * That each shipper, consignée, and passenger who paid rates in 
Bxcess of the statutory rates, while enjoined, sliall hâve the right to sue on 
their original cause of action for such overcharges." 

That form of the decree was contended for in oral argument. Thus 
thèse cases stood for a month, when that motion was withdrawn and 
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another motion by the Attorney General and counsel for the Public 
Servicç Commission was filed for a decree in the language of the man- 
date. This is of no importance other than to show a change of opin- 
ion by counsel as to what is and what is not the duty of this court. 

Shall this court literally follow the mandate? Or can and shall 
this court add thereto ? It is so well known as to be well-nigh a maxim 
of the law that, when an appellate court speaks, such holding is the law 
of the case in ail subséquent proceedings of the case in both the trial 
and appellate courts. Occasionally an appellate court has declined to 
observe this rule when persuaded that the first opinion was wrong. 
But the rule is as first stated. And the rule is emphasized when the 
appellate court décides an equity case by reversai. 

Nothing can be gained by collecting the cases in large numbers, as 
is easily donc from digests and footnotes to text-books. There are 
two rules to be observed. The one is as is illustrated by the case of 
Gaines v. Rugg, 148 U. S. 229, 13 Sup. Ct. 611, 37 L. Ed. 432, from 
this circuit. In that case it was decided that the trial court should 
take the opinion of the Suprême Court, and with the mandate, con- 
strued together, enter a decree in conformity thereto. The last para- 
graph of the syllabi of the opinion reads : 

"The construction of the Intent and meaning of the opinion of this court 
was not a matter for the exercise of judiclal discrétion by the circuit court, 
and the case Is a proper one for a mandamus by this court." 

Many cases cite that holding with approval. 

The other rule is as was announced by the Suprême Court in the 
two cases of In re Sanford Tool Ce, 160 U. S. 247, 16 Sup. Ct. 291, 
40 L. Ed. 414, and In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. 
Ed. 994. Such other rule is, after affirming the one first announced, 
that the trial court may consider and décide any matters left open by 
the mandate, or by acting on facts omitted warranting a new trial, and 
its décision of such matters can then be reviewed by a new appeal 
only. Thèse two cases hâve been as frequently followed as the one 
in 148 U. S., and it would be an afifected learning to cite them. 

Of course other litigation may follow, but it is clear that nothing 
was left open by the opinion and mandates in thèse cases. The rail- 
ways insist that the decrees now to be entered should hâve a réserva- 
tion clause as to jurisdiction over the parties and the subject-matter. 
Such réservation clauses are often and wisely inserted. But both the 
opinion and the 13 mandates déclare that the cases shall be dismissed 
without préjudice at the costs of the companies. How can a case be 
both dismissed and retained as a live case? If the usual réservation 
clause is to be inserted, why does not the opinion or mandate so re- 
cite? And, if wrong in its mandate, why has there not been a mo- 
tion in that court to modif y ? And has this court the power ? 

It is said that there will be thousands of cases ail over the state of 
Missouri before circuit courts and justices of the peace for recoveries 
of small sums from a penny to several dollars, with attendant costs 
more than the claims. If this be so, will there be no remedy? A dis- 
cussion of that question, argued at great length, is not now hère for dé- 
cision. 
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The phrase "dismissed without préjudice" has been a fruitful thème 
for discussion. Is each case when so dismissed the same as though 
never brought ? Where the rates were charged in excess of the statu- 
tory rates during the Hfe of the injunction, can the same be recovered 
back ? Were they unlawful when made lawful by the injunction ? This 
question has been argued at much length. The Attorney General and 
his associâtes originally presenting this case, as well as on appeal, were 
nien of high character and great learning, and they represented the 
shippers and passengers as much so as do the présent attorneys. Such 
shippers and passengers then had their day in court, as they now hâve ; 
neither more nor less. They either agreed to the injunction bonds, 
both as to conditions and penaUies, or acquiesced therein. No com- 
plaint was made until a few weeks since. It is now claimed that the 
court should hâve exacted a larger penalty in the bond. In ail cases, 
both in law and in equity, agreements of counsel are accepted by courts 
as both final and binding. Therefore it is that ail contentions as to 
the bonds are to the one side of what this court can and should now do. 

The decrees in each of the seven cases covered by group one (1) 
aforesaid will be as follows: 

This case came on for hearlng September 15, 1913, on the motion of the At- 
torney General of Missouri and hls assistant, and counsel for the l'ublic Service 
Commission of the state of Missouri, for a decree pursuant to the opinion of 
the Suprême Court of the United States flied June 16, 1913, and the mandate 
of said Suprême Court dated July 16, 1913, and filed wlth the clerk of this 
court July 19, 1913, whlch said opinion is reported In United States Reports, 
vol. 230, at page 474 and following,i by which said motion the said Attorney 
General and hls said assistant and said counsel for said Public Service Com- 
mission moved the court for a decree of dismissal of this case without préju- 
dice at the costs of said complalnant, wlth a récital In the decree that each 
shipper, consignée, and passenger who paid rates In excess of the statutory 
rate, whlle enjolned, shall hâve the rlght to sue on their original cause of 
action for such overcharges. Said motion was then argued by counsel on both 
sldes. October 15, 1913, the said Attorney General and his associâtes with- 
drew said motion and moved this court for a decree dismissing this case with- 
out préjudice at the costs of complalnant without other récital. And now 
at this time the court sustalns said motion. 

It is therefore considered, ordered, adjudged, and decreed that the final de- 
cree of this court heretoîore entered be and the same is vacated, and this case 
Is dismissed without préjudice at the costs of the said complalnant, which 
costs, includlng the costs of the Suprême Court, wlll be taxed by the clerk 
against the said complalnant, and for whlch, if not pald wlthin 41 day s, a gên- 
erai wrlt of exécution wlll issue therefor on the application of any party In 
interest. Any party feeling aggrieved at the said taxation of costs by the clerk 
of this court may withln the said time, by written motion, filed hereln, ask 
to hâve said costs retaxed. 

The decree in each of said cases covered by group two (2) afore- 
said will be as follows : 

ïhis case caihe on for hearlng September 15, 1913, on the motion of the At- 
torney General of Missouri and hls assistant, and counsel for the Public Serv- 
ice Commission of the state of Missouri, for a decree pursuant to the opinion 
of the Suprême Court of the United States filed June 16, 1913, and the man- 
date of said Suprême Court dated July 16, 1913, and filed wlth the clerk of 
this court on July 19, 1913, whlch said opinion is reported in the United States 
Reports, vol. 230, p. 474 and following,i by which said motion the said Attorney 
General and the said assistant, and said counsel for said Public Service Com- 

1 See 33 Sup. Ct 976, 67 L. Ed. 1571. 
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mission, moved the court for a decree of dismissal of this case wlthout préju- 
dice at the costs of said complainant, with a récital in the decree that each 
shipper, consignée, and passenger who pald rates in excess of the statutory 
rates, whlle enjolned, shall hâve the rlght to sue on thelr original causes of 
action for such overcharges. Said motion was then argued by counsel on both 
sides. October 15, 1913, the said Attorney General and hls associâtes with- 
drew said motion and moved this court for a decree dismlsslng this case with- 
out préjudice at the costs of complainant wlthout other récital. And this court 
finds that the parties hereto hâve heretofore stlpulated that this case appealed 
was to ablde by the décision of said Suprême Court in said case No. 2988. 

It Is therefore consldered, ordered, adjudged, and decreed that the final 
decree of this court heretofore entered be and the same is vacated, and this 
case is dismlssed wlthout préjudice at the costs of the said complainant, which 
costs, including the costs of the Suprême Court, will be taxed by the clerk, 
and for which, if not pald within 41 days, a gênerai writ of exécution will is- 
sue therefor upon the application of any party in interest. Any party feellng 
aggrieved at the said taxation of costs by the clérk of this court may within 
the said time, by written motion, filed herein, ask to hâve said costs retaxed. 

The decree in each of said cases covered by group three (3) afore- 
said will be as follows: 

This case came on for hearing September 15, 1913, on the motion of said 
complainant for a decree pursuant to the opinion of the Suprême Court of the 
United States flled June 16, 1913, as reported in United States Reports, vol. 
230, p. 474 and following,i and the mandate of the Suprême Court dated July 
16, 1913, and flled with the clerk of this court July 19, 1913, to whloh référ- 
ence is made. 

It is therefore consldered, ordered, adjudged, and decreed that the final de- 
cree heretofore and he'reln entered of record be and the same is hereby con- 
flrmed, each party paylng one-half of the costs, Including the costs of the Su- 
prême Court, which will be taxed by the clerk, and for which, if not pald 
within 41 days, a gênerai writ of exécution will issue therefor upon the ap- 
plication of any party in Interest. Any party feellng aggrieved at the said 
taxation of costs by the clerk of this court may within the said time, by writ- 
ten motion, flled herein, ask to hâve said costs retaxed. 

The decree in each of said cases covered by group four (4) afore- 
said shall be as follows : 

This case came on for hearing September 15, 191â, for a decree herein pur- 
suant to the opinion of the Suprême Court flled June 16, 1913, and reported in 
United States Reports, vol. 230, p. 474 and following.i and the mandate of the 
Suprême Court of date" July 16, 1913, and filed with the clerk of this court 
July 19, 1913. And the court finds that the appeal in this case by stii)ulation 
of the parties hereto was to follow and ablde by the décision of the Suprême 
Court in case No. 2994. 

It Is therefore consldered, ordered, adjudged, and decreed that the final de- 
cree hereinbefore and herein entered of record be and the same Is hereby con- 
firmed, each party paylng one-half of the costs, including the costs of the 
Suprême Court, which will be taxed by the clerk, and for which, if not paid 
within 41 days, a gênerai writ of exécution will issue therefor upon the ap- 
plication of any party in Interest. Any party feellng aggrieved at the said 
taxation of costs by the clerk of this court may within the said time, by writ- 
ten motion, filed herein, ask to hâve said costs retaxed. 

Such will be the decrees as of this date. 

Supplemental Opinion. 

A few weeks since I filed an opinion in thèse cases resulting in the 
préparation of decrees dismissing the bill of complaint herein without 

' See 33 Sup. Ct. 976. 57 L. Ed. 1571. 
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further order other than for costs. Within a few hours of tlie same 
day that the opinion was filed, one or more suits were brought by the 
State for very large sums of money to recover the excess rates charged 
by the railroads for the carrying of passengers and f reight during the 
time the injunctions were in force. At a still later hour of the same 
day the railroad companies by counsel appeared and asked to hâve 
déclarations of law and findings of fact made, équivalent to an appli- 
cation for rehearing. Since that time supplemental pétitions hâve been 
filed by the railroad companies, and the cases hâve been resubmitted 
and are now for décision. 

There were 18 of thèse cases brought by as many railroads asking 
that the state officers be enjoined from enforcing both the maximum 
freight rate statute and the 2-cent passenger statute. The cases were 
appealed to the Suprême Court of the United States, but only after a 
delay of two years by the state officers. Ail the 18 roads were re- 
quired to put in force the 2-cent passenger statute, and that statute was 
observed until in April, 1909, when its enforcement was enjoined. 
Five of thèse cases were affirmed by the Suprême Court of the United 
States. There is no way of reimbursing the five roads that were thus 
compelled to carry passengers at 2 cents per mile for something over 
two years. There has been no remedy suggested, and that question 
seems to be at an end. The other 13 companies from the time of 
final decrees herein until the Ist oî last July did charge in excess of 
2 cents per mile per passenger, and did charge for intrastate freight 
more than the statute allowed. And the only question now presented 
is as to what shall be done by way of procédure for the recovery back 
of such excess passenger rates and freight rates during the time the 
state statutes were not observed. Only 2 cents per mile has been 
charged since July 1, 1913. 

Ordinarily there is not the slightest doubt but that if a person, ei- 
ther for passenger or freight service, is charged by the company more 
than the légal or reasoUable rate, such excess can be recovered back. 
This is so because such payment will be regarded as having been made 
under protest. Persons are not required to discuss such rates with 
ticket agents and subordinates, for the reason that such agents hâve no 
discrétion, but must make the charge as commanded by their superior 
officers. And courts regard it as the duty on the part of the public 
to thus make such payment and then bring an action to recover back 
the excess, as at common law for money had and received. 

[1] Thèse cases are pending on mandates from the Suprême Court, 
and the question is: What shall the decrees be? The mandate re- 
cites : 

"And it is further ordered that this cause be and the same is hereby re- 
manded to the District Court of the United States for the Western District of 
Missouri, with directions to dismiss the bill witliout préjudice." 

There is an additional formai printed part to be found in ail man- 
dates as f oUows : 

"You therefore are hereby commanded that such exécution and further pro- 
ceedings be had in such cause in eonformity with the opinion and decree of 
tliis court as aceording to lisht and justice and the laws of the United States 
ouglit to be had, the said appeals notwithstaudiug." 
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The opinion (230 U. S. 474, 33 Sup. Ct. 975, 57 L. Ed. 1571) con- 
cludes : 

"The decrees * * ♦ are reversed, and the cases remanded, with di- 
rections to dismlss the bills respectively, without préjudice." 

The opinion and mandate must be construed together. What I 
stated in my opinion of December 20, 1913, I still adhère to : 

"Shall this court literally follow the mandate? Or can and shall this court 
add thereto? It is so well known as to be well-nigh a maxim of the law that, 
when an appellate courf speaks, such holding is the law of tlie case in ail sub- 
séquent proceedings of the case in both the trial and appellate courts. Oc- 
casionally an appellate court bas declined to observe this rule when persuaded 
that the first opinion was wrong. But the rule is as flrst stated. And the rule 
is emphasized when the appellate court décides an equity case by reversai. 
Nothing can be gained by collecting the cases in large nuinbers, as is easily 
done from digests and footnotes to text-books. Tbere are two rules to be ob- 
served. The one is as is illustrated by the case of Gaines v. Eugg, 148 U. 
S. 229, 13 Sup. Ct. 611, 37 L. Ed. 432, from this circuit. In that case it was 
declded that the trial court should take the opinion of the Suprême Court, 
and with the mandate, construed together, enter a decree in conformlty 
thereto. The last paragraph of the syllabi of the opinion reads : 'The con- 
struction of the intent and meaning of the opinion of this court was not a 
matter for the exercise of judlcial discrétion by the circuit court, and the 
case is a proper one for a mandamus by this court.' The other rule is as 
was announced by the Suprême Court in the two cases of In re Sànford Tool 
Oo., 160 U. S. 247, 16 Sup. Ct, 291, 40 L. Ed. 414, and In re Potts, 166 U. S. 
263, 17 Sup. Ct. 520, 41 L. Ed. 994. Such other rule is, after affirming the 
one flrst announced, that the trial court may consider and décide any mat- 
ters left open by the mandate, or by acting on facts omitted warranting a 
new trial, and its décision of such matters can then be reviewed by a new 
appeal only. Thèse twô cases hâve been as frequently followed as the one 
In 148 U. S., and it would be an afCected learning to cite them." 

That such are the two gênerai rules respecting the decrees of a trial 
court in an equity case reversed by an appellate court, with directions 
both in the opinion and a mandate to dismiss the bills of complaint, 
sometimes with and sometimes without préjudice, there can be no ques- 
tion, and counsel before me bave not controverted such rules. Coun- 
sel for the state offîcers insist that it is a hard and fast rule and never 
subjectto modification or control. It is without force to contend that 
the decree of a trial court reversed, with an opinion of the appellate 
court and its mandate on file, in ail cases and under ail circumstances 
must be in the language of the mandate. 

There are two questions to be considered: 

[2] One of thèse questions is: Did the Suprême Court of the 
United States in thèse cases leave any question open for the further 
considération of this court? The question before this court was, first, 
as to the validity of the commodity freight statutes of 1905. That 
question soon went out of the case, because the Législature of Mis- 
souri repealed the statute of 1905. Then the statutes of 1907 were 
enacted, some of them with référence to maximum freight rates, and 
one with regard to the 2-cent passenger fare. Over the protest of the 
then Attorney General and his associâtes, I allowed supplemental bills 
to be filed bringing the 1907 statutes before the court for considéra- 
tion. On that question the decree of this court was affirmed by the 
Suprême Court. 
210 F.— 58 
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Another question, being one of constitutional law, was : Did the 
Missouri statutes of themselves so impinge upon the commerce clause 
of the United States Constitution as to render the state statutes void? 
On that question the decree of this court was against that contention 
and was affirmed by the Suprême Court of the United States. 

The other and remaining question was one of fact, and that was 
whether the rates thus prescribed by the Missouri statutes were suffi- 
ciently remunerative. This court held that they were not, and issued 
a perpétuai injunction against the enforcement of the statutes. On 
that question of fact, the Suprême Court of the United States reversed 
the decrees of this court in 13 cases before this court, holding that the 
valuation of the roads was not definitely and with sufficient clearness 
established. On the other five cases there was an affirmance. 

There was no other question either of fact or of law before either 
this court or the Suprême Court of the United States, and on that state 
of the record the 13 cases now before this court on mandate were re- 
versed, with directions to dismiss the bill without prejudicCj leaving it 
to the railroad companies, should they so elect, when the proofs would 
be attainable, to commence other cases of like nature, pressing the 
same on only one remaining point, namely, the question of fact above 
alluded to. So that on that question of fact nothing was left open by 
the Suprême Court of the United States, and for that reason the case 
of Gaines v. Rugg, 148 U. S. 229, 13 Sup. Ct. 611, 37 L. Ed. 432, above 
cited, and prior cases therein referred to, are controlling and conclude 
the controversy, unless it be because of other cases respecting another 
rule. 

There hâve been many of thèse public utility rate cases before the 
courts, and in some of them there bave been mère naked dismissals 
of the bills of complaint followed by a judgment for costs, but with- 
out other récitals in the decrees, nothing added and nothing subtracted. 
Such was done, as I understand it, in the Minnesota Rate Cases, 230 
U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511. In the Arkansas Rate 
Cases, 230 U. S. 553, 33 Sup. Ct. 1030, 57 L. Ed. 1625, which are very 
much like thèse 13 cases, the court retained jurisdiction to the exclu- 
sion of the state courts for the purpose of ascertaining to whom and 
in what sums moneys were due because of rates paid during the life 
of the injunction bevond those allowed by the statute. I bave before 
me the opinion by Judge Trieber of the Eastern district of Arkansas, 
filed within the past ten days. Judge Trieber discusses many questions 
in that opinion, reaching conclusions in no wise controlling hère. In 
the Arkansas Rate Cases bonds in penalties of $1,000,000 were con- 
ditioned as foUows: 

"If it sliould eventually be aecided that so much of this order as Inhibits 
enforcement of the rates prescribed * * * that the complainant shall re- 
fuiid to the owners and holdei's of the eertificates issued hy it (showing the ex- 
cess payments) the excess charges as shown by the same." 

Judge Trieber was expressly adjudicatine the efïect of the bonds 
before him. The rule is that the court can retain the bonds and bave 
ail liabilities thereunder adjudicated, or the court may remit the same 
to another court. In other words, those bonds in Judge Trieber's cases 
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were precisely one and the same as if a deposit of moneys had been 
required and placed in the registry of his court to reimburse ail those 
who had paid fares beyond that which would hâve been reasonable or 
beyond rates fixed by statute. Such is Judge Trieber's opinion. 

The Suprême Court of the United States but a few weeks since 
(City of Louisville v. Cumberland Téléphone & Telegraph Co., 231 

U. S. 652, 34 Sup. Ct. 260, 58 L. Ed. , January 5, 1914) was deal- 

ing with a case much like the Arkansas Rate Cases. An ordinance of 
the city of Louisville had been adopted fixing téléphone rates. The 
trial court held that the rates thus fixed wev& confiscatory. On appeal 
the decree of the District Court was reversed. Louisville v. Téléphone 
Co., 225 U. S. 430, 32 Sup. Ct. 741, 56 L. Ed. 1151. The opinion con- 
cludes by directing "Decree reversed without préjudice." The man- 
date required the District Court to proceed "for further proceeding 
not inconsistent vi^ith the opinion of this court." The trial court, after 
this mandate was fîled, entered an order dismissing the case but re- 
taining the same on the docket for the purpose of ascertaining the 
amounts collected by the company from its patrons in excess of the 
rates prescribed by the ordinance, and for the further purpose of dis- 
tributing the same among the persons entitled thereto. During the 
progress of that case in the trial court, the city moved for an order 
requiring the company to pay mto court ail sums collected in excess 
of those rates fixed in the ordinance. To avoid that order and such 
deposit of money, the company agreed that, if the court would make 
no order, it (the company) would keep an accurate account of the sums 
collected on the rates fixed, and would on the final hearing pay the 
amounts into court for distribution among those entitled thereto, in the 
event the ordinance was not declared to be confiscatory. By reason 
thereof the court made no order requiring a deposit. In short, the 
proceedings of the trial court in the first instance was that the order 
for depositing the excess would not be made; the company agreeing 
to hâve the court ascertain the amount and then pay it into court for 
distribution. Such was part of the proceedings agreed to by both par- 
ties, and such was at the bottom of the opinion of the Suprême Court, 
as above cited. The tria! court, after mandate was filed, proceeded 
to carry out this agreement, and an application for mandamus was 
made and denied by the Suprême Court of the United States but a 
few weeks since. The Suprême Court held that the trial court did 
not abuse its discrétion on the whole record by having an accounting 
made in the court and requiring the amount found by the accounting 
to be paid into court and distributed. 

Litigation like this arose in West Virginia. The proceedings there 
were in the state court. The court required coupons to be issued evi- 
dencing such excess fares thus paid. The Suprême Court of the state 
having, held the act was constitutional, the case was afiSrmed by the 
Suprême Court of the United States in Chesapeake & O. R. Co. v. 
Conley, 230 U. S. 513, 33 Sup. Ct. 985,57 L. Ed. 1597. After the 
mandate of the Suprême Court of the United States was filed with the 
Suprême Court of the state, and the Suprême Court of the state cer- 
tified the proceedings to the trial court, then the trial court decided 
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that the moneys represented by thèse coupons should be gathered in 
by the court and distributed to the holders of such coupons. 

Russell V. Farley, 105 U. S. 433, 26 L. Ed. 1060, is a case strongly 
urged in support of the contention that this court should appoint a 
master and assess the amounts of excess fares and distribute them. 
That case presented a controversy betvveen the receivers of a railroad 
in the state of Minnesota and certain other parties claiming the right 
to rails, and perhaps other controversies. The entire contention was 
with référence to a trust, and as to what property the trust had been 
or should be impressed. But one party appealed f rom the decree, and 
he appealed only from that portion which declared that neither party 
is entitled to côsts or damages. The case was first presented in the 
state court, and, had it remained there, a Minnesota statute would hâve 
been sufficient warrant to require the state to hold that the damages 
could be ascertained by référence or otherwise, as the court should 
direct. But, the case having been removed from the state court to the 

nited States court, the Suprême Court held that statute was not ap- 
plicable. The writer of the opinion, Mr. Justice Bradley, announces 
the rule to be that, where no bond or undertaking has been required, 
the court has no power to award damages sustained by either party in 
conséquence of litigation, except by making such decree with référence 
to the costs as it may deem équitable and just. But that case is with 
référence to assessment of damages between parties to the record, and 
there was no other proposition before the court. I cannot reach the 
conchjsion that that case is an authority upon the question now before 
this court. Commencing 24 years ago in the case of Milwaukee Rail- 
road Co. V. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702, 33 L. Ed. 
970, and continuing until the présent time, there has been a uniform 
Une of holdings that the fixing of rates is a législative act, and in de- 
termining the question of whether rates thus fixed are remunerative 
or not is a judicial question. The further holdings are that the only 
appropriate way to détermine such matters is to bring into the record 
such officers as hâve the enforcement of the législative act as part of 
their duties. 

In the case at bar the state officers, charged with the enforcement 
of the statute, were made parties défendant. For a time one individ- 
ual shipper and an individual passenger were joined as défendants as 
supposed représentatives of a class, but they were dismissed from the 
case, and, when thèse cases went to decree, the decree was only as be- 
tween the railway company and the state officers. Shortly after the 
cases were commenced, this court, Judge Philips presiding, exacted 
and approved a bond of the railway company in the pénal sum of $10,- 
000. After reciting the order the bond reads : 

"Now, if said obllgor pays, In case sald injunction be dissolved, ail damages 
ascertained herein to hâve been sustained by the défendants or any of tliuin, 
or any person becoming a défendant herein, then this obligation to be void ; 
otherwise in force and effect." 

There was no other bond and no other requirement. And from 
the date of the filing of that bond, July 22, 1905, parties on both sides 
acquiesced therein, and by such acquiescence neither party can say 
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that the bond is to be construed otherwise than on its face, and courts 
both of law and of equity will consider the same in the language only 
in which it was given. The bond, it will be noticed, is to pay damages 
that the défendants or any of them, or any person becoming a défend- 
ant, may sustain. There is not a word in the bond with référence to 
shippers and passengers, and the terms of the bond will admit of no 
such construction. Therefore, for several years, with the consent of 
ail parties to the record, the case proceeded as if there were no bond 
otherthan to reimburse the défendants to the record for such dam- 
ages as they might sustain. There is nothing for shippers or passen- 
gers to adopt by pleading said bond, and there is nothing for the rail- 
way companies to assert against the passenger or shipper by reason 
of that bond. Neither party asked that the excess rates or fares be 
impounded or paid into the registry of the court or controlled in any 
way whatsoever. So that, in my opinion, there is nothing left for 
considération except a mère money demand in the nature of an action 
for money had and received. And it can be fairly stated that in every 
case where the court, sometimes on the motion of the public and some- 
times on the motion of the public utility, has compelled ail parties to 
come into court upon a state of facts showing that there was some kind 
of a trust to be observed and enforced, or with the property in some 
way or other before the court for distribution. In some instances this 
trust has been in the nature of a bond taken by the court for the pay- 
ment of such spécifie damages; sometimes by the agreement of the 
parties; sometimes with coupons taken; and sometimes with money 
in the registry of the court. 

The Attorney General and his associâtes hâve commenced a case 
against every of the railroads, claiming the grand total of the excess 
fares and rates paid during the life of the injunction, on the ground, 
as I understand it, that the action can be brought by one person for 
ail others of like interest. I do not discuss that question. The theory 
is, as I understand it, that officers not under bond can collect this grand 
total and make distribution thereof. But to whom the sums shall be 
distributed and in what manner the rightful parties ascertained is not 
made known. And that question I pass by. It is claimed, as I under- 
stand it, that, should there be any sum not claimed by any person, fîrm, 
or corporation, the same will "escheat," or be forfeited, to the state of 
Missouri. That question I pass by. As is known by ail, a percentage 
of those paying excess fares and excess rates were and are nonresi- 
dents of the state. By what authority the Attorney General can thus 
act for such persons is not made known. But I pass that question by. 
It is said that this will resuit in years of litigation in the state courts 
before the rightful parties obtain the proceeds for such excess rates 
and fares. With that I hâve nothing to do. 

The railway companies insist that, by the appointment of a master, 
thèse moneys and the rightful claimants could be ascertained and pay- 
ments made within a few month'S. I believe that to be true. I believe 
it to be the simple, methodical, and economical way to proceed if the 
parties would but agrée; but they do not agrée. Ordinarily every 
claimant against another party for money had and received has the 
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right to proceed in the court of his own choice, provided, always, it is 
a court having jurisdiction of the subject-matter and of the parties. 
This is an absolute right, subject only to statutory rights for a change 
of the place of trial from one state court to another, and in some in- 
stances for a change from a state to a national court. But the claim- 
ant in the first instance has the right to sélect his forum. 

In thèse cases some parties hâve already intervened ; others making 
claim for reimbursement hâve asked the right to intervene. Some of 
them are résidents and some nonresidents of the state of Missouri. The 
Attorney General and his associâtes object to such interventions. But 
it is the opinion of this court that such interventions are of no légal 
concern to either the state of Missouri or any officer thereof. I believe 
that such persons who elect to come into this court, with the consent 
of the railway companies, and hâve their cases promptly adjudicated, 
and with judgments thereon, if not promptly paid, should hâve the 
right to come into this court. 

So that the decree in each of thèse 13 cases will be a dismissal of 
the bill of complaint without préjudice, with judgment for costs, and 
a vacation of ail orders for injunctions, but with the right of any party 
seeking to proceed in this court will hâve the right to so do. And for 
that purpose a master will be appointed. But those claimants who do 
not thus elect to come into this court will not be bound so to do by 
any order of this court. They are left free to go to such courts as 
they may sélect. 

The decrees will be accordingly. 



Ex parte GTTL et al. 
(District Court, D. North Dakota, 8. E. D. January 20, 1914.) 

1. Aliens (§ 53*) — Déportation — Oountrt to Which Ahen Mat be De- 

PORTED. 

Immigration Act Feb. 20, 190T, c. 1134, § 35, 34 Stat. 908 (U. S. Comp. 
St. Supp. 1911, p. 518), whIch provides ttiat the déportation of aliens 
found to be unlawfully witliln the United States "shall be to the traus- 
Atlantic or trans-Pacific ports from which said aliens embarked for the 
United States, or if such embarkation was for foreign contiguous terri- 
tory to the foreign port at wliich said aliens embarked for such territory," 
construed in connection with sections 20 and 21, which require the dé- 
port ation of an alien to be to the "country whence he came," as to the last 
provision appUes only to aliens who embarked for contiguous territory 
with intent to enter the United States therefrom, and not to such as en- 
ter a contiguous country with the intention of remalnlng there and who 
become domiciled there, although they may afterward enter the United 
States. 

[Kd. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

2. Aliens (§ 53*) — Déportation — Country to Wiuch Alien May be De- 

PORTED. , 

Petitioners emigrated from Austria to Canada, having tickets for Win- 
nipeg, where each had relatives or friends. Tliey were admitted by the 
Canadian authorities and reniained and worked in Manitoba for perlods 

•For other cases see same topic & § n0mbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of from 6 to 18 months, when they were employed as members of a 
threshiûg crew by a farmer living in North Dakota, near the Canada Une, 
who took them to his place, where they worked until arrested, and after 
hearing were ordered deported. They did not know that they had gone 
outside of Canada and did not intend to do so, nor did either they or 
their employer know that their crossing the line was in violation of law. 
Beld that, while they were subject to déportation, the Department had no 
authority to order them deported to the ports from which they embarked 
for Canada, but, since that country had recelved them and they had be- 
come domiciled there, they should be returned to Canada as the country 
whence they came. 

[Kd. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
§ 53.*] 

3. Habeas Corpus (§ 109*) — Relief — Disposition of Pebson. 

Under Rev. St. § 761 (U. S. Comp. St. 1901, p. 594), which authorlzes the 
court in habeas corpus proceedings "to dispose of the party as law and 
Justice require," it is not confined to simply remanding or discharging a 
prisoner, and in case of an alien held for déportation may order his 
déportation to a country «ther than that required by the order of the De- 
partment, where such order was unauthorized by law. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 97, 98; 
Dec. Dig. § 109.*] 

4. Aliens (§ 53*) — Disabilities — "Countbt Whence he Came." 

The phrase the "country whence he came," as used in Immigration Act 
Feb. 20, 1907, c. 1134, §§ 20, 21, 34 Stat. 904, 905 (U. S. Comp. St. Supp. 
1911, p. 511), authorizing déportation of an alien to the country whence 
he came, means the country in which the alien last had his domicile prior 
to his unlawful entry, 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dea Dig. 
§ 53.* 

For other définitions, see Words and Phrases, vol. 2, p. 1653.] 

Pétition by Pyt Gytl, Tonyj Senkiw, Aleska Plyta, Wasyl Tabazc- 
ka, and Piotr Czulinski for writ of habeas corpus. Order for déten- 
tion modified. 

Seth Richardson, of Fargo, N. D., and C. J. Murphy, of Grand 
Forks, N. D., for petitioners. 

Edward Engerud, U. S. Dist. Atty., of Fargo, N. D., for respond- 
ents. 

AMIDON, District Judge. This is a proceeding by habeas corpus 
to inquire into the cause of imprisonment of the above-named per- 
sons by a commissioner of immigration and the sheriff of Grand Forks 
county, N. D., acting under authority of such commissioner. Ail of 
the défendants are Austrians. Two of them arrived by steamer at 
Québec, in the Dominion of Canada, in the month of April, 1912. 
Three of them arrived at the port of Halifax in May, 1913. They 
vary from 19 to 34 years in âge and are in sound health. They were 
ail examined by Canadian inspectors of immigration at the port of en- 
try and passed. They ail had through tickets to Winnipeg, and pro- 
ceeded at once to that city, where they had acquaintances, and some 
of them relatives, They hâve since worked as common laborers up- 
on railroads and farms in the province of Manitoba. In the month of 
September, 1913, they were at work as harvest hands near the village 

*For other cases see same topic & § N0meer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of Gretna, which is located on the Canadian side of the international 
boundary. Having completed their job, they went to Gretna, for the 
purpose of taking the train back to Winnipeg. While they were spend- 
ing the evening in a hôtel there, one Napoléon Longtin solicited them 
to work for him as members of a threshing crew. They accepted the 
employment, and four of them were taken in an automobile and one 
in a carriage to Longtin's farm. The journey was made when it was 
very dark, late at night. The farm is situated on the American side 
of the line, about three miles from the boundary. The petitioners did 
not know that they were being taken into the United States, and would 
not hâve gone there if they had known. Neither did they know that 
it was illégal for them to enter the United States. Longtin himself 
knew nothing of our Alien Labor Law, and was quite unaware that 
he was violating its provisions. 

The men worked for him as members of bis threshing crew until 
October 2d, when they were arrested by an immigration inspecter. 
They were ail examined by him under oath, and their testimony taken 
in shorthand, and it is now before me as part of the return to tlie writ. 
They had no counsel, but gave their évidence with transparent candor. 
As part of bis report, the inspector used the following language as to 
each alien : 

"Attention is especially called to the fact that this alien claims that he was 
vlrtually kidnapped and tal^en into tlie United States against his will. Oon- 
sldering his attitude and wlllingness to answer ail questions put to him, I be- 
lieve he is telling the truth." 

The inspector further found, however, that thèse aliens were in the 
United States in violation of law: (1) Because they entered under a 
contract to perform manual labor; (2) because they entered by wagon 
road instead of a port, and without inspection ; (3) because they were 
persons likely to become a public charge. 

The aliens ail testified, however, that they were in perfect health, and 
had been since their arrivai in Canada, and there was no évidence what- 
ever to support the last finding. Each man had $45 on his person at 
the time of the arrest. The inspector reported the évidence and his 
findings to the Secretary of Commerce and Labor, who thereupon is- 
sued his warrants directing that petitioners be deported to the country 
whence they came. 

In the meantime Longtin had been arrested for violating the Alien 
Labor Law, and bound over to the grand jury, and the déportation of 
the aliens was suspended in order that they might be used as witnesses 
upon his trial. At the next term of court Longtin was indicted, and 
was arraigned for plea in the month of December, 1913. Upon his 
examination, it appeared that he was a man of substance and character 
in the community where he had lived for many years ; that he owned 
a half section of land upon which he resided with his wife and chil- 
dren; that he had never been arrested before, or charged with any 
crime. He made a frank statement of what he had done, and inf ormed 
the court that he was not aware that he was violating any law, but 
was simply trying to get laborers to thresh his grain. Counsel for the 
government confirmed his statements as the resuit of their investiga- 
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tion. A plea of guilty was then entered. The court, considering the 
offense to be without any wrongful intent, imposed a fine of $5 as a 
sufificient vindication of an innocent violation of the law. A short time 
thereafter a civil suit was brought against Mr. Longtin by the govern- 
ment, in which it is sought to recover a penalty of $5,0CX) and costs be- 
cause of his bringing thèse aliens into the United States. This is the 
minimum penalty fîxed by the statute. That case is still pending. 

The aliens hâve been detained in jail. After the case against Long- 
tin had been disposed of, they supposed that they would be permitted 
to return to Canada. It was then that they learned for the first time 
that the government contemplated deporting them to Austria. There- 
upon their counsel sued out a writ of habeas corpus, to test the right 
of the Commissioner of Labor to déport them to that country. The f acts 
above recited as to Mr. L,ongtin are a part of the records of the court. 
The pétition and return disclose the facts as to the petitioners, and 
it is conceded by the government that the Secretary of Labor at the 
time he issued his warrants had before him no évidence except that 
which is now before the court. 

It is clear f rom the évidence that petitioners are illegally in the Unit- 
ed States. It is equally clear that their entry was the resuit of an in- 
nocent mistake on their part, and on the part of Mr. Longtin. It is 
the right and duty of the Department of Labor to déport them, but 
this power ought to be exercised by a just government with scrupulous 
r^ard to the rights of petitioners. They do not cease to be human be- 
ings simply because they are aliens, nor are they wholly outside of the 
protection of the Constitution. The évidence presenting no controvert- 
ed issue of fact, the détermination of the country to which they should 
be deported is wholly a matter of law, and the décision of that ques- 
tion by administrative officers is not binding upon the court. 

[1] The question involved turns upon sections 20, 2\, and 35 of the 
Immigration Act of February 20, 1907. The two first sections require 
that any alien who enters the United States in violation of law shall 
be deported to the country "whence he came." Section 35 reads as 
f oUows : 

"That the déportation of alieas arrested within the United States after en- 
try, and found to be illegally therein, provided for in this act, shall be to the 
trans-Atlantlc or trans-Paclfic ports from which said aliens embarked for the 
United States, or if such embarkation was for foreign contlguous territory, 
to the foreign port at which such aliens embarked for such territory." 

Thèse three sections are to be read together, and a meaning arrived 
at, if possible, which will give effect to ail their provisions. In the great 
majority of cases the alien comes direct from the country of his na- 
tivity, and in case of déportation should be returned there. The De- 
partment, as the cases on the subject show, has been zealous to make 
this a universal rule. That would simplify matters. But, like most 
universal rules, it will work cruel hardship in individual cases. The 
gênerai rule under the statute clearly is that the alien shall be deport- 
ed to the country whence he came. This, of course, is not necessarily 
the country of his nativity or citizenship. Section 35 gives a spécifie 
définition of the words "whence he came" in certain cases. The first 
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clause of that section deals with aliens who embark directly for some 
port of the United States. They are to be deported to the place from 
which they embark. The second clause deals with aliens who embark 
for the United States, but land at some foreign contiguous territory. 
In my judgment the last clause, like the first, is confined to aliens who 
embark "for the United States." It was a well-known evil at the time 
the statute was passed that aliens seeking to enter the United States 
in violation of its laws frequently landed either in Mexico or Canada, 
and passed into the United States across the long and unguarded in- 
ternational boundary lines. The last clause was intended to meet that 
evil. If iVIexico or Canada was simply used as a front porch for en- 
tering the United States, then the alien was to be dealt with the same 
as if the entry had been made at one of our own ports. The statute, 
however, clearly requires that, in order to corne within its provisions, 
the alien must hâve embarked "for the United States." The words 
"such embarkation" import into the second clause the embarkation 
referred to in the first clause, and that is an embarkation "for the 
United States." By this I do not mean that, in order to corne with- 
in the provisions of section 35, the alien must hâve had a through 
ticket to some point in the United States at the time he embarked 
from the trans-Atlantic or trans-Pacific port. Ail that is required in 
order to bring him within the statute is that he should hâve formed 
the intent or purpose of entering the United States as the final ob- 
ject of his embarkation. Ex parte Wong Yon (D. C.) 176 Fed. 933, 
940, 941. This is not inconsistent with his stopping in Canada, and 
presently renewing his journey for the United States. It is wholly 
a question of intent to be gathered from ail the facts and circumstanc- 
es. When thèse are subject to différent inferences, the finding of the 
Labor Department would be conclusive upon the courts. An alien 
whose ultimate object was to enter the United States might tarry for 
some considérable time in Canada for the purpose of eluding or de- 
ceiving the immigration officers. In any such case his entry into the 
United States pursuant to a previous intent so to do would justify and 
require his déportation to the trans-Pacific or trans-Atlantic port at 
which he embarked. This interprétation will, in my judgment, fully 
meet the evil which the last clause of section 35 was intended to pro- 
vide against. 

[2] The présent case does not fall within the above rule. The évi- 
dence leaves no room for doubt that thèse aliens never intended to en- 
ter the United States. They came to Northwestern Canada with the 
intent of making it their home. Their tickets read to Winnipeg ; they 
were examined at the port of entry by the Canadian inspectors of im- 
migration, and passed, and received into the population of that coun- 
try. Having been thus received by the proper Canadian authorities, 
the United States is certainly doing its northern neighbor no wrong 
by returning them there. Thèse ahens hâve kindred and friends in 
Manitoba; part of them hâve resided there for a year and six months, 
and others for six months. By their conduct they hâve shown clearly 
that their intent was to make that country their domicile. The evi-- 
dence shows, and the inspecter bas found, that their entry into the 
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United States was an innocent mistake. Surely, under thîs s*ate of 
facts, neither justice nor law requires their déportation to Austria. To 
do that would impose upon them a punishment such as civilized coun- 
tries hâve heretofore inflicted only for the gravest ofifenses. Fong 
Yue Ting V. United States, 149 U. S. 698, 7Z9, 740, 13 Sup. Ct. 1016, 
2)7 L. Ed. 905. It would also be a wrong to Canada. She has welcom- 
ed thèse men into her population. They hâve entered the United 
States without any wrongful purpose. In turning them back we ought 
to return them to the country whence they came, that is, the country 
where they had their domicile, and into which they were welcomed 
after.a full compliance vi^ith law. It was insisted at the hearing that 
to return them there would be a violation of understandings between 
the two nations, and agreements made between their l^bor Depart- 
ments. I hâve carefuUy scrutinized ail that has been presented in sup- 
port of their claim, and find nothing which sustains it. The Canadian 
immigration law is much less stringent than ours. It excludes pau- 
pers and persons diseased in mind or body or who hâve been convicted 
of crime involving moral turpitude. The petitioners corne within none 
of thèse classes, and, so far as I can discover, there is nothing in any 
Canadian statute, régulation, or in any agreement between that coun- 
try and the United States, which requires their déportation to Austria. 
Having made Canada their home, that is the country whence they 
came into the United States. Their domicile there exempts them from 
the provisions of section 35 of our statute, because their entry into 
the United States was no part of their purpose when they embarked 
at the trans-Atlantic port. 

[4] In my judgment, the phrase "the country whence he came," as 
used in the Immigration Act, when sections 20, 21, and 35 are con- 
sidered together, means the country in which the alien last had his 
domicile prior to his unlawful entry into the United States. This is 
the rule fairly deducible from the décisions on the subject. Lui Lum 
V. U. S., 166 Fed. 106, 92 C. G. A. 90; United States v. Redfern (C. 
C.) 186 Fed. 603. Same case under title of United States v. Ruiz, 203 
Fed. 441, 121 C. C. A. 551 ; United States v. Sisson, 206 Fed. 450, 124 
C. C. A. 356; In re Mah Wong Gee (D. C.) 47 Fed. 433. 

There are some gênerai observations in the last paragraph of the 
opinion in Frick v. Lewis, 195 Fed. 693, 701, 115 C. C. A. 493, which 
indicate a différent interprétation of the statute. Thèse observations, 
however, were not necessary to the décision, and, when the facts of 
that case are examined, nothing is found which conflicts with the inter- 
prétation above indicated. In that case the petitioner, a Russian, en- 
tered the United States at the port of New York in 1904. After resid- 
ing in the state of Michigan for six years, but without becoming an 
American citizen, he crossed the river to the Canadian city of Wind- 
sor for the purpose of introducing a woman into the United States 
for immoral purposes. He was in Canada only an hour, and, so far 
as the décision shows, that was the only time he was ever in that coun- 
try. It was held that he was subject to déportation to Russia. Clear- 
ly he ought not to hâve been deported to Canada, because that country 
had never received him into its population, neither did he embark for 
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it when he came from the latter country. He left Russia with the in- 
tent of residing in the United States and had resided there for six 
years. If he was to be deported by the United States, clearly Russia 
was the country to which he should be sent. If Canada has never re- 
ceived an alien, and his présence there was only the temporary sojourn 
of a traveler, it is manifest that Canada would not be the country 
"whence the aHen came" within the meaning of the immigration law. 
Such an interprétation sticks in the mère words of the statute, and dis- 
regards its purpose. 

[3] What ought the court to do in the présent case? The Commis- 
sioner of Immigration has a légal right to detain the petitioners,; but 
he has no légal right to detain them for the purpose of deporting them 
to Austria. The warrant issued by the Acting Secretary of Labor sim- 
ply commands the commissioner of immigration "to return the said 
alien to the country whence he came." The warrant is probably void 
for indefiniteness. Ex parte Yabucanin (D. C.) 199 Fed. 365. From 
the return, however, it appears that the Secretary intended that the 
commissioner should déport petitioners to Austria. This is the mean- 
ing which he and the Commissioner attach to the indefinite words of the 
warrant. In my opinion the warrant as thus interpreted is illégal. Un- 
der section 761 of the Revised Statutes (U. S. Comp. St. 1901, p. 594), 
the court is not confined to simply remanding or releasing petitioners, 
but may compel a proper and lawful disposition of them. The Su- 
prême Court in Storti v. Massachusetts, 183 U. S. 138, 143, 22 Sup. 
Ct. 72, 74 (46 L. Ed. 120), quoting this statute, said : 

"The command of the section is 'to dispose of the party as law and justice 
require.' Ail the freedom of equity procédure is tlius prescribed; and sub- 
stantial justice, promptly admlnlstered, is ever the rule in habeas corpus." 

See, also, In re .Gut Lun (D. C.) 84 Fed. 323. The court evidently 
overlooked this statute in United States v. Williams (D. C.) 187 Fed. 
470. 

It is therefore ordered that judgment be entered in each of thèse 
cases directing the Commissioner of Labor, in whose custody the peti- 
tioner is, to déport him forthwith to the Province of Manitoba, in the 
Dominion of Canada, and forbidding such commissioner, or any person 
acting under his direction or authority, or under the direction or au- 
thority of the Secretary of Labor, to déport said petitioner to any other 
place than above specified, or to restrain him of his liberty longer than 
shall be reasonably necessary to exécute such judgment. 
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MURRAY et al. v. SOUTHERN BELL TELEPHONE & TELEGBAPH 

CO. et al. 

(District Court, B. D. Soutli Carolina. July 25, 1913. On Pétition for Rehear- 

ing, January 13, 1914.) * 

1. Removal of Causes (§ 86*) — Pétition fob Removal — Vérification — 

"DULT Vebified." 

Under section 29 of the Judicial Code (Act Mareh 3, 1911, e. 231, 36 
Stat. 1095 [U. S. Comp. St. Supp. 1911, p. 142]), which provides that a 
pétition for removal shall be "duly verifled," what constitutes a due vérifi- 
cation dépends somewliat on tlie contents of the pétition. Conclusions of 
lavF stated as grounds for the removal do not require vérification, and 
where facts alleged as the ground are positively stated, a vérification that 
the facts are true except such as are alleged on information and belief is 
sufficient. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. DIg. §§ 132, 
166-179 ; Dec. Dig. § 86.* 

For other définitions, see Words and Phrases, vol. 3, p. 2265.] 

2. Removal of Causes (§ 86*) — Vérification of Pétition foe Removal — 

Amendment. 

A vérification of a pétition for removal which Is only slightly and not 
substantlally defective may be amended by leave of court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179 ; Dec. Dig. § 86.*] 

3. Removal dp Causes (§ 61*) — Separable Controveest — Joindeb of Causes 

OF Action. 

Under the System of practice and pleading in South Carolina, a com- 
plaint, in an action against a téléphone coihpany and Its agent, which al- 
lèges that while plaintiffs were converslng over a long distance wire of 
the Company they vrere compelled to discontinue before the expiration of 
the tinie for which they paid, in violation of the company's contract and 
of its duty as a publie service corporation, and also allèges that abusive 
and indécent language was used toward plaintiffs over the wire by défend- 
ants, States two distinct and separable causes of action, the flrst of which 
is against the défendant eompany alone and entitles it to remove the cause 
where the requisite diversity of citizenship exists between it and the 
plaintifCs. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. § 61.*] 

At Law. Action by Joseph Murray and Mary Elizabeth Murray 
against the Southern Bell Téléphone & Telegraph Company and For- 
est McDuffie. On motion to remand to state court. Denied. 

J. P. K. Bryan, o£ Charleston, S. C, and R. L. Weeks, of St. George, 
S. C, for plaintiffs. 

Smythe & Visanska and W. H. Grimball, both of Charleston, S. 
C, for défendants. 

SMITH, District Judge. This cause came on to be heard upon an 
application to remand the same to the court of common pleas for Dor- 
chester county in the state of South Carolina, and, due notice having 
been given of said application, counsel on both sides having been heard, 
it is thereupon ordered and adjudged as f ollows : 

The action is an action at law originally instituted in the court of 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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common pleas for Dorchester county in the state of South Carolina. 
Thereupon the défendant the Southern Bell Téléphone & Telegraph 
Company filed a pétition for removal of the action to this court up- 
on two grounds : First. That there was involved in the action a con- 
troversy whoUy between the plaintiffs, who were citizens of the state 
of South Carolina, and the défendant the Southern Bell Téléphone & 
Telegraph Company, a citizen of the state of New York and a nonresi- 
dent of the state of South Carolina. Second. That in ail the contro- 
versies set up in the complaint herein as constituting the causes of 
action herein the Southern Bell Téléphone & Telegraph Company is 
the real and only défendant, and that Forest McDuffie, the other de- 
fendant, who was a citizen of the state of South Carolina, was mere- 
ly joined as such for the purpose of preventing the removal of the ac- 
tion to this court for trial, and that his joinder was there fraudulent. 
The plaintiffs hâve moved that the cause be remanded to the court of 
common pleas for Dorchester county upon the foUowing grounds : 

1. That the statute requires the pétition for removal to be "duly ver- 
ified" and the pétition in this cause is not duly verified. 

2. That there is no separate controversy in the cause in that the 
complaint allèges but one single cause of action and tort. 

3. That no scienter is alleged in the pétition on the part of the plain- 
tiffs herein as to the fraudulent joinder of the défendant Forest Mc- 
Duffie ; that is, there is no allégation in the pétition for removal that 
at the time of the joinder the plaintiffs well knew that the said Forest 
McDuffie was not a proper, party défendant nor responsible as such 
upon any cause of action. set up in the complaint and that his joinder 
was therefore not made in good faith, but was fraudulent. 

[ 1 J I. As to the sufficiency of the vérification of the pétition : 
The Judicial Code of the United States, § 29, prescribes only that 
the pétition shall be "duly verified." The "due" vérification of a pé- 
tition would somewhat dépend upon the contents of the paper and 
the circumstances of the case. Where a pétition for removal is filed 
upon the ground that the cause of action set up in the complaint is one 
arising under the Constitution or laws of the United States, it would 
be a matter to be determined as a conclusion of law upon an inspection 
of the complaint. There would be no matters of fact to be set up in the 
pétition to be verified. The swearing by a petitioner that the matters 
of law alleged by him in his pétition as cause for removal would be no 
vérification. The only vérification required in such case should be a 
proper vérification that the party purporting to make the application to 
remove does actually make the same. 

[2] The only matters in a pétition for removal which the party 
seeking removal can verify under oath are matters of facts. The citi- 
zenship of the Southern Bell Téléphone & Telegraph Company ap- 
pearing on the face of the complaint itself in this case, the pétition for 
removal allèges only two matters of fact as to which the vérification 
would apply. Thèse are the citizenships of the plaintiffs as being citi- 
zens of South Carolina, and that McDuffie was not in the employ of 
the défendant the Southern Bell Téléphone & Telegraph Company ; but 
the pétition refers to as annexed to it the affidavit of McDuffie, which 
is in correct form and made positively and is duly verified, which leaves 
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the only matter of fact pleaded in the original pétition for vérification 
the citizenship of the plaintiffs. The vérification to the pétition is that 
the facts stated in the pétition are true to the iinowledge of the dépo- 
nent save as to those matters therein stated upon information and be- 
lief. In the pétition the statement as to the citizenship of the plain- 
tifïs is not made upon information and belief, but is stated positively. 
On the whole therefore in the opinion of the court the pétition in this 
case is "duly" verified. Even if it were not verified in the case of so 
small an irregularity as in the présent case, the court would permit an 
amendment to be made in the afïîdavit of vérification appended to the 
pétition, so as to conform in ail respects to the requirements. 
[3] IL As to the existence of a separable controversy: 
Is there involved in the cause of action set up in the complaint two 
différent and separable causes of action? And is one of thèse causes 
of action one which is wholly between the plaintiffs and the défendant 
the Southern Bell Téléphone & Telegraph Company? The complaint 
allèges : That the défendant the Southern Bell Téléphone & Telegraph 
Company is a pubHc service corporation maintaining a téléphone Une 
between St. George, S. C, and Columbia, S. C, passing through 
Branchville, S. C, and as such was subject to the performance of the 
duties of a pubHc service corporation in that respect. That the plaintiff 
Joseph Murray at St. George paid to the défendant the Southern Bell 
Téléphone & Telegraph Company its toll of 50 cents for three minutes' 
conversation over its wires to his coplaintiff Mary Elizabeth Murray, 
then Griffin, in Columbia, S. C. That by the agreement this 50 cents 
was to cover the three minutes' uninterrupted use of the wire to talk. 
That whilst so talking "the défendants jointly and concurrently in 
breach of the said contract and in willful and wanton disregard of the 
rights of the plaintiffs, and of their public duty and service then and 
there owing to the plaintiffs by the défendants maliciously, knovvingly, 
wrongfully, and insultingly, in the hearing of the plaintiffs, and by use 
of said téléphone wires then being used by plaintiffs, made grossly ob- 
scène, indécent, and insulting remarks to the plaintiffs, and thereby 
broke up the conversation between the plaintiffs," and prevented the 
plaintiffs from continuing the conversation by the uninterrupted use 
of the téléphone wire, to their damage $50,000. 

A téléphone company in the state of South Carolina is a public serv- 
ice corporation; it is not strictly a common carrier, but it belongs to 
the same class of corporations as the public carrier class, and as such, 
while not subject to the same stringent ruies which govern in ascer- 
taining the liability of common carriers, yet it is bound to supply ail 
alike who are in like circumstances with similar facilities under reason- 
able limitations for the transmission of news without any discrimi- 
nating whatsoever in favor of nor against any one. • State v. Téléphone 
Co., 61 S. C. 83, 39 S. E. 257, 55 L. R. A. 139, 85 Am. St. Rep. 870. 
It would also be its duty in the performance of its service to the pub- 
lic to perform it with ail due regard to the rights of the public and 
the individuals using its System for the purpose of communication. 
Whenever any person contracts with it for the use of its wires, it is 
similar in gênerai character to the contract with a railroad company 
for the shipment of a pièce of freight over its lines, and the failure of 
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a public service corporation in either case to properly perform its du-' 
ties in furnishing the service would be a breach o£ its obligation for 
which it would be responsible in comperisatory damages. By the pro- 
cédure and pleading of South Carolina there is in actions at law a rec- 
ognized and established différence, as separate and distinct causes of 
actions, between causes of action in tort for neghgence or breach of 
contract, and causes of action for willful tort. Causes of action based 
upon breach of the duty of a public service corporation to a party en- 
titled to avail himself of such services, arising out of négligence or 
failure in the performance of duty, has been decided to be inconsist- 
ent in nature and whoUy distinct and separate from the cause of ac- 
tion arising from willful and gross négligence or willful tort. They 
may under the statute of the state of South Carolina with regard to 
pleading be commingled or "jumbled" together so as to be stated so 
as to include in one statement both causes of action. This, however, 
in the view of the Suprême Court of the state of South Carolina, does 
not do away with the fact that the causes of action are distinct. The 
statute allows two separate causes of action to be embodied in one 
statement, but leaves them still separate causes of action, as to one of 
which a nonsuit can be granted, while the case is allowed to go to the 
jury as to the other. Machen v. Telegraph Co., 72 S. C. 260, 51 S. E. 
697; Baldwin v. Cable Co., 78 S. C. 421, 59 S. E. 67; Taylor v. Rail- 
road Co., 81 S. C. 578, 62 S. E. 1113. 

Under this view of the South Carolina Suprême Court, the présent 
complaint appears to state two separate and distinct causes of ac- 
tion. One is against the Southern Bell Téléphone & Telegraph Com- 
pany as a public service corporation for failing to perform its duty 
in afïording to the plaintiff the uninterrupted use of the wire for the 
purpose of communication for the period for which he paid. This 
is a distinct and independent cause of action between the plaintiffs 
and the défendant the Southern Bell Téléphone & Telegraph Com- 
pany, for its breach of contract or tortious failure to perform its 
duty in this respect. It constitutes a controversy which can be wholly 
determined as between the plaintiffs and the Southern Bell Téléphone 
& Telegraph Company, without the présence of any other party and 
one in which no other party would be a proper party. 

The other cause of action alleged is a willful tort or invasion of 
the plaintiffs' rights due to the invasion of the personal rights of 
the plaintififs, when using the wires; that is, by the alleged willfuUy 
indécent and improper words and déclarations of the défendants. 

Inasmuch as a corporation can speak only through its agents who 
are natural persons, this allégation must be taken to refer to the de- 
fendant Forest McDuffie. It is a charge that McDuffie through the 
opportunity given him by his employment by the Southern Bell Télé- 
phone & Telegraph Company took advantage of the occasion by his 
language to so insuit and offend the plaintiffs as to drive them from 
the use of the wires, and for his conduct in that regard it is claimed 
that both employer and employé are responsible. 

This would seem, under the procédure in South Carolina, to con- 
stitute an independent cause of action for willful and punitive dam- 
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âges; but it would be one wholly distinct and independent of the 
cause of action against the défendant corporation for a breach of 
its contract and failure to perform its duty. Under the common-law 
theory of pleading, this séparation would not exist; as at common law 
punitive or exemplary damages were not allowed as resting upon a 
separate and independent cause of action, but only went to intensify 
and aggravate the damages which would be given in a cause of ac- 
tion based upon compensatory damages. At common law mère will- 
fulness or motive did not constitute a separate and independent cause 
of action. There must be some overt breach of the plaintiff's légal 
rights, and in an action of trespass on the case on such breach or 
cause of action punitive or exemplary damages based in some cases 
upon the motive with which the original tort was committed could 
be awarded in addition to compensatory damages, as in intensification 
or increase of those damages due to the aggravated character of the 
in jury committed. 

Such would appear to be the more simple and logical rule. The 
cause of action in each case may dépend upon the same facts. Ex- 
actly the same testimony may be necessary to sustain either alleged 
cause of action, The rule in South Carolina splits up the causes of 
action arising from the same facts so as to make one separate and 
independent cause of action rest upon the breach of a légal duty, and 
another rest upon the motive or manner in the committing the breach, 
so as that under the law of South Carolina damages may be sued 
for and recovered for the motive and manner of an alleged breach 
of légal duty, although the breach itself did not occasion even nominal 
actual damages. 

So that under the practice in the state courts of South Carolina in 
common-law cases the complaint herein présents two independent 
separate controversies on either of which an independent nonsuit 
could be ordered by the court and the cause sent to the jury on the 
other alone. The plaintiffs could hâve brought this action on either 
alone, or they could, if they had seen fit, hâve brought separate and 
independent actions to one of which the Southern Bell Téléphone & 
Telegraph Company would hâve been properly the sole défendant. 
As it appears that there are two separate and distinct causes of action 
or controversies set up in the complaint herein in one of which there 
is a controversy existing wholly between the plaintiffs and the South- 
ern Bell Téléphone & Telegraph Company which can be determined 
wholly and entirely between them without the présence of any other 
party défendant, the case is one under the statute "properly removable 
to this court, it is unnecessary to consider the question as to the f raud- 
ulent joinder, and the motion to remand is, accordingly, refused. 

On Pétition for Rehearing. 

This matter came up to be heard upon a pétition for a rehearing 
upon the order of this court filed July 25, 1913, refusing a motion to 
remand. 

The application for rehearing was upon the ground that the com- 
plaint in this case is solely for a tort jointly committed by the de- 
210 F.— 59 
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fendants for which they are jointly liable. The complaînants there- 
fore claim that the court was in error in its previous order holding 
that there were two différent causes of action set up in the com- 
plaint, as to one of which there was a controversy solely between the 
plaintiffs and the défendants the Southern Bell Téléphone & Tele- 
graph Company. 

The plaintiff claims that the willful breach of the contract in effect 
justified an action in tort, and that where a tort occurs ail tort-f easors, 
including therein employer and employé, are by the law of South 
CaroHna jointly liable. The question, as it is an action at law, is to 
be decided mainly upon the principles adjudicated as governing sim- 
ilar actions at law in the state courts of South Carolina. A great 
deal of confusion has arisen with regard to the distinction between 
actions on contract and actions on tort. Originally the' gênerai défini- 
tion of an action arising on contract was where the action was either 
to recover the amount due under the contract, or for damages for the 
breach of the contract. The breach of the contract has been also 
held to be, not an action on contract, but an action in the nature of 
an action on tort for damages for the unlawful breach of the con- 
tract. But the gênerai définition of an action on contract was sup- 
posed to include both an action to recover the amount due under the 
terms of the contract, as well as an action to recover for the dam- 
ages for the breach of the contract. An action in tort was supposed 
to be distinguished from that of an action on contract inasmuch as 
it arose entirely independent of any contract or agreeraent of the par- 
ties and wholly out of reciprocal and respective duties fixed by law. 
In many cases, however, the lines between the two classes of cases 
was difficult of ascertainment. Some torts appeared to arise out of 
a condition of affairs produced by a breach of contract, i. e., the par- 
ties occupied a certain relation towards each other by virtue of con- 
tract, and upon its breach action might be taken by one party against 
the other, not strictly within the line of an action for a breach of the 
contract, but arising from the duties imposed by law upon the par- 
ties respectively by virtue of their relations created by contract, and 
which action has been characterized as one in tort. 

When an action is brought in such cases, therefore, it may be dif- 
ficult to ascertain from involved and uncertain allégations in the com- 
plaint whether the plaintiff is suing for a breach of the contract, or 
whether he is suing for the tort from which he claims to hâve suf- 
fered by the act of the other party independent of the contract it- 
self, but simply octurring by the situation conséquent upon the con- 
tract, or whether he is suing upon both. If he was suing upon a tort 
wholly and independently, it may be a case in which the master and 
servant are jointly responsible. The master is not responsible jointly 
with the servant for ail of the torts of the servant. He is responsi- 
ble only for such torts as were committed in the line and the scope 
of the employment of the servant. He is never liable for willful 
and malicious acts of the serA'-ant committed wholly outside of the 
scope of bis employment. In the state of South Carolina, however, 
the doctrine has been established that for acts of trespass to person 
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or property committed by the servants of common carriers, or sim- 
ilar employés, while in the course of the employment, even in the 
exécution merely of the duties as employé, but in charge of the ap- 
pliances and apparatus for the purposes of such employment, the mas- 
ter and the einpfoyé are jointly liable. The servant is not as a rule 
liable to third parties for breach of the master's contract, or for the 
performance of that contract or for his own nonfeasance in the course 
of his employment under his duty to his master. The différence per- 
haps may be better illustrated by an example. A servant under the 
law of South Carolina is liable together with his master for tortious 
acts of misfeasance or tort in the nature of trespass upon the person 
or property of third parties, such as the négligence of an engineer 
in injuring a person in the opération of a train, or the misconduct 
of the conductor towards a passenger during transportation. The 
servant is not liable to a third party for his mère nonfeasance in a 
matter of leading to the breach of the contract by his master; as 
in the case of a bricklayer employed upon the construction of a build- 
ing when the master is under contract to finish it within a certain 
period. If the négligence or nonfeasance of the bricklayer employed 
by the master opérâtes to prevent the performance of the contract 
within the stipulated period the servant would not be liable to the 
other party to the contract. 

Speaking generally, the servant is not responsible for the damages 
resulting from the breach of the master's contract, but only for such 
damages as may be inflicted by some négligent or willful tort of his 
own. In the présent case the complaint seems to set up two causes 
of action. It distinctly allèges that the action against the défendants 
was for an act donc in breach of the contract. Next, that it was in 
willful and wanton disregard of the rights of the plaintiffs and their 
public duty and service then and there owing to the plaintiffs for which 
punitive damages are asked. The joinder of thèse two différent causes 
of action seems to be allowed by the practice of the state courts of 
South Carolina. In the case of Cave v. Seaboard Air Line Ry. Co., 
77 S. E. 1017, decided April 7, 1913, the Suprême Court of South 
Carolina décides expressly that for the carrier's breach of a contract 
in the case of a carrier's failure to perform its contract for trans- 
portation or of its duty to the public the passenger's remedy is an 
action for damages. That would appear to mean that the plaintiff 
in such cases has two causes of action against the carrier: One, for 
the breach of the carrier's contract made between the carrier and the 
plaintiff' personally; the next, for the breach of the carrier's duty 
to the passenger as part of its duty to the public for its failure to per- 
form that duty to the particular plaintiff. That court further holds 
that there can be another cause of action, to wit, the conduct of the 
conductor in insulting and humiliating the passenger, for which the 
plaintiff could recover punitive or vindictive damages from both the 
carrier and its employé. 

The Suprême Court of South Carolina in brief , in this case, seems 
to hold that, in the case of a public service corporation transporting 
passengers, a passenger wrongfully ejected has three causes of action : 
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First, an action for damages for breach of fhe contract of transporta- 
tion. Second, an action for damages for the breach of duty by fail- 
ure of the carrier to perform the duties which by law such a public 
service corporation owed to the public, including the particular plain- 
tifif. Third, a cause of action for punitive damages for the improper 
and wrongful action of the employé of the défendant the conductor 
in his treatment of the plaintifï at the time of the breach of the con- 
tract. Thèse three causes of action are held by the Suprême Court 
of South Carolina as causes of action which can be set up and recov- 
ered upon as separate causes of action in actions at law in the state 
courts of South Carolina. To the two fîrst causes of action, viz., that 
for breach of the contract of transportation, and that for breach of 
the duty of a public service corporation such as a common carrier 
to a person whom it engaged in transporting, are causes of action 
arising upon contract and wholly against the corporation. The last 
cause of action for punitive damages for the action of the conductor 
being for négligence or tort of the employé committed by him in the 
scope and the line of his employment is one which the plaintifï has 
the right to bring against the master and servant jointly. This last 
cause of action under the rules of pleading and practice prevailing 
in the state courts of South Carolina could be instituted alone, with- 
out any action being brought upon the two first-mentioned causes of 
action. 

This. rule in South Carolina as mentioned in the first order made 
is différent from the common-Iaw rule. Under the rule at common 
law there would be but one cause of action in this case, viz., failure 
of the défendant to perform its contract of transportation, that con- 
tract being in effect one, the particular contract to be transported be- 
tween two particular points as paid for by the passenger being treated 
as a contract made and having written in it as a part of the particu- 
lar contract the duties due by the public service corporation to the 
passenger under such a contract. The punitive damages at common 
law would not be a separate cause of action, but would be simply an 
intensification or aggravation of the damages arising from the tortious 
act of the conductor in the performance of his duty. Under the com- 
mon-law rule of practice and pleading, the conductor could properly 
be joined in an action brought for that purpose, the cause of action 
being one and the cause would not be removable; but where, as un- 
der the practice and law in the state of South Carolina, the causes 
of action are declared to be wholly separate and indépendant, and 
which can be set up or sued upon separately, they are held to consti- 
tute separate and independent controversies. Such being the case, 
under the language of this complaint a controversy is therein set 
up in the shape of a recovery sought against the défendant for the 
breach of contract. It is a separate independent cause of action, and 
one which can be sued upon and recovered upon separately and is a 
controversy existing wholly between the plaintifï and the défendant 
the Southern Bell Téléphone & Telegraph Company, and the case 
would be removable upon the ground of a separable controversy. 
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It is therefore ordered that the motion to rehear and reconsider the 
previous order in this case made refusing the motion to remand is 
hereby refused. 



ELIOT NAT. BANK v. GILL, CoUector of Internai Revenue, 

(District Court, D. Massachusetts. December 29, 1913.) 

No. 395. 

1. Inteenal Revenue (§ 9*) — Spécial Excise Tax on Coepoeations — Oom- 

PUTATION or Net Income Taxes. 

Tariff Act Aug. 5, 1909, c. 6, § 38, par. 2, 36 Stat. 112 (U. S. Comp. St. 
Supp. 1911, p. 946), which provides that the net income of a corporation, 
on which the spécial excise tax imposed by the section shall be assessed, 
• shall be ascertalned "by deducting from the gross amount of the income 
• * * (4) ail sums paid by it withln the year for taxes imposed under 
the authority of the United States or of any state, * * * " does net 
entitle a bank located In Massachusetts to deduct from its gross income 
taxes assessed on its shares of stock by the city or town in which it is 
located under Rev. Laws Mass. c. 14, §§ 9-18, whieli require the bank to 
pay such taxes, but give it a lien on the shares and interest of the stock- 
holder for the amount paid ; such taxes being clearly Imposed upon the 
shareholder and not upon the bank or its property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

2. Inteenal Revenue (§ 25*) — Spécial Excise Tax on Coepoeations — "Palse 

Retuen" — Povs'ee of Commissioneb to Amend. 

Under the provision of Tarife Act Aug. 5, 1909, c. 6, § 38, par. 5, 36 
Stat. 112 (U. S. Comp. St Supp. 1911, p. 950), relating to the imposition 
and collection of spécial excise taxes on corporations, which authorizes 
the Oommissioner of Internai Revenue in case a return made by a cor- 
poration is "false or fraudulent" to amend such return at any time within 
three years and assess and collect the correct amount of tax, an incorrect 
return is "false" although made in good faith under a mistake of law, 
and the commissioner has power to amend such a return even after the 
tax under the original return has been paid. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73 ; 
Dec. Dig. § 25.* 

For other définitions, see Words and Phrases, vol. 3, p. 2670.] 

8. Inteenal Revenue (§ 25*) — Spécial Excise Tax on Coepoeations — Poweb 
To Amend Retuen. 

The provision being that in case of such false or fraudulent return the 
commissioner shall make an amended return "upon the dlscovery thereof 
at any time within three years after said return is due," the corrected 
assessment is not required to be made within the three years. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73 ; 
Dec. Dig. § 25.*] 

4. Time (§ 9*) — Including Last Dat — Statutes. 

The général rule for the construction of statutes, which require an act 
to be done within a speeifled period from or after a day named, is to ex- 
clude such day and to Include the last day of the speeifled period. 

[Ed. Note. — For other cases, see Time, Cent. Dig. §§ 11-^2; Dec. Dig. 
§ 9.*] 

At Law. Action by the Eliot National Bank against James D. 
Gill, Collecter of Internai Revenue. Judgment for défendant. 

•For other cases see same topio & § numbee in Dec. ô Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Edwin H. Abbot, Jr., of Boston, Mass., for plaintiff. 
Asa P. French, U. S. Atty., and James S. Allen, Jr., Asst. U. S. 
Atty., both of Boston, Mass., for défendant. 

BINGHAM, Circuit Judge. This action was brought by the Eliot 
National Bank against James D. Gill, collecter of internai revenue 
for the Third district of Massachusetts, in the superior court for the 
county of Suffolk, and was afterwards transferred into this court 
by writ of certiorari. 

The déclaration contains three counts for money had and received. 
In the first count plaintifif seeks to recover $338.25, with interest f rom 
March 15, 1913. In the second and third counts for $369 and $377.20, 
respectively, with interest from April 28, 1913. The sums sought to 
be recovered represent certain taxes paid by the plaintiff for the 
years 1909, 1910, and 1911, under the provisions of the Corporation 
Tax Law of August 5, 1909, 36 Stat. L. c. 6, § 38, pp. 112-117 (U. 
S. Comp. St. Supp. 1911, p. 946). The case is hère upon an agreed 
statement of facts with authority in the court to draw such infer- 
ences from the facts agreed upon as may be warranted. 

[1] The plaintiff is a national bank, located and doing business in 
the city of Boston. On May 1, 1909, and on April 1, 1910 and 1911, 
the shares of the capital stock of the bank were assessed by the city of 
Boston, under the provisions of Revised Laws of Massachusetts, c. 14, 
§§ 9-18, inclusive, and under the provisions of St. Mass. 1909, c. 490, 
pt. 3, §§ 11-20. The tax assessed by the city upon the shares of the 
bank for 1909 was $33,825; for 1910, $36,900; and for 1911, $37,- 
720. 

Returns were made by the plaintiff to the collector of internai rev- 
enue for the three years in question for the assessment of the cor- 
poration tax, and taxes based upon such returns were levied and 
paid. On or before February 27, 1913, the Commissioner of Internai 
Revenue discovered that in making thèse returns the bank had de- 
ducted from its gross income the amount of taxes stated above and 
paid by it each year to the city of Boston. Thereupon the commis- 
sioner, having made or caused to be made an amended return, assessed 
an additional tax for each year upon the bank upon the amounts so 
deducted, which additional taxes the bank paid under protest. This 
suit is brought to recover the sums so paid. 

The fédéral statute imposing the tax provides: 

"Sec. 38. First. That every corporation, joint-stock company or association, 
organized for profit and having a capital stock represented by shares, and ev- 
ery Insurance Company, now or hereafter organized under the laws of the 
United States or of any state or territory of the United States or under the 
acts of Congress applicable to Alaska or the District of Columbia, or now or 
hereafter organized under the laws of any foreign country and engagea in 
business in any state or territory of the United States or In Alaska or in the 
District of Columbia, shall be subject to pay annually a spécial excise tax 
with respect to the carrying on or dolng business by such corporation, jolnt- 
Btock Company or association, or Insurance company, équivalent to one per 
centum upon the entire net income over and above five thousand dollars re- 
ceived by It from ail sources durlng such year, exclusive • ♦ * " of cer- 
tain amounts therein specified, whlch may be deducted. 
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"Second. Such net Income shall be ascertalned by deductlng from the gross 
amouiit of the income of such corporation, joint-stoelî company or association, 
or Insurance company received wlthin tlie year from ail sources, ♦ * * 
(fourth) ail sums pald by it witMn the year for taxes imposed under the au- 
thorlty of the United States or of any state or territory thereof, or imposed by 
the government of any foreign country as a condition to carrying on business 
therein." 

The first question presented is whether the bank had the right 
under this clause to deduct the taxes levied under the provisions of 
Massachusetts Revised Laws, c. 14, §§ 9-18, which it had paid to the 
city of Boston. 

The Revised Laws of Massachusetts, in chapter 14, provide: 

"Sec. 9. Ail the shares of stock in banks, whether of issue or not, existlng 
by authority of the United States or of the commonwealth, and located within 
the commonwealth, shall be assessed to the owner thereof in the city or town 
in which such bank is located, and not elsewhere, in the assessment of state, 
county and town taxes, whether such owner is a résident of said city or town 
or not. ïhey shall be assessed at their falr cash value on the first day of 
May, first deducting therefrom the proportionate part of the value of the real 
estate belonging to the bank, at the same rate as other moneyed capital in 
the hands of citlzens is by law assessed. The persons who appear from the 
books of the banks to be owners of shares at the close of the business day last 
precediug the first day of May shall be deemed to be the owners thereof. 

"Sec. 10. Every such bank shall pay the tax so assessed to the coUector or 
other person authorized to receive the same at the time when other taxes in 
the city or town become due. If not so paid, said tax, with interest thereon 
at the rate of twelve per cent, per annum from the day when it became due, 
may be recovered from said bank in an action of contract by the coUector of 
such city or town. 

"Sec. 11. The shares of such banks shall be subject to the tax paid thereon 
by the corporation or by the officers thereof, and the corporation and the of- 
flcers thereof shall bave a lien on ail the shares in such bank and on ail the 
rights and property of the shareholders in the corporate property for the pay- 
ment of said taxes. 

"Sec. 12. The cashier of every such bank shall make and deliver to the a»- 
sessors of the city or town in which it is located, on or before the tenth day 
of May in each year, a statenient under oath showlng the name of each share- 
holder, wlth his résidence and the number of shares belonging to him at the 
close of the business day last preceding the first day of May, as the same then 
appeared on the books of said bank. If the cashier fails to make such state- 
ment, said assessors shall forthwith obtain a list of the names and résidences 
of shareholders and of the number of shares belonging to each. They shall, 
forthwith, upon obtalning such statement or list, transmit a copy thereof to 
the tax commissioner ; and shall, immediately upon the ascertainment of the 
rate per cent, upon the valuatlon of the total tax in such city or town for the 
year, give to said commissioner written notice thereof, and also of the amount 
assessed by them upon the shares of each bank located therein. 

"Sec. 13. Said commissioner shall thereupon détermine the amount of the 
tax assessed upon shares in each of said banks which would not be liable to 
taxation in said city or town according to the provisions of chapter twelve; 
and such amount shall be a charge agalnst said city or town. He shall, in 
like manner, détermine the amount of tax so assessed upon shares which 
would be so liable to taxation in each city or town other than that in which 
the bank is located ; and such amount shall be a crédit to each city or town. 
He shall forthwith give notice in writlng by mail or at their oflice to the as- 
sessors of each city or town thereby affected of the aggregate amount so 
chargea against and credited to it; and they may vrithin ten days after notice 
of such détermination appeal therefrom to the board of appeal eonstituted un- 
der the provisions of section sixty-five." 
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"Sec. 18. The assessors of a city or town, upon reqticst of any person rési- 
dent therein who is the owner of any shares in such banks or other corpora- 
tions whlcti, under the provisions of clauses nine and ten of section tive of 
chapter twelve, would be entitled to exemption from taxation, shall give to 
him a certificate stating such fact; and the treasurer of such city or town, 
upon request therefor, and the deposit with him of such certificate, shall pay 
over to such owner the amount so collected in respect of such shares, immedi- 
ately upon the allowance made to such city or town under the provisions of 
this chapter." 

There can be no doubt but that the clause in the fédéral statute 
providing for the déduction from the gross income of a corporation 
of "ail sums paid by it within the year for taxes imposed under the 
authority of * * * any state" means taxes impOsed upon it and 
not upon some other person or corporation. No other reasonable con- 
clusion could be drawn from the language used. 

This being so, it is contended by the plaintiff that, inasmuch as 
under the provisions of the Massachusetts statute the bank is com- 
pelled to pay a tax assessed upon the shares of the stockhalders, or, in 
case of default, is made liable to an action of contract for such tax, 
with interest at the rate of 12 per cent., the tax is in légal effect as- 
sessed upon the bank, and that the bank upon paying it discharges its 
own obligation,, and is therefore entitled to hâve it deducted in ascer- 
taining its net income in the assessment of the fédéral tax. But this 
is clearly not the true construction of the Massachusetts statute, and 
is not the one which has been placed upon it either by the state or 
fédéral courts. The bank, having paid the tax, is under the statute 
given "a lien on ail the shares in such bank and on ail the rights 
and property of the shareholders in the corporate property for the 
payment of said taxes." And, while the statute does not expressly. 
give the bank a right of action over against the individual stock- 
holders to recover from each of them their proportionate part of the 
tax which it has paid, it is évident that as the bank in the payment 
of the tax acts under compulsion of law and not voluntarily, and 
the payment is for the benefit of the stockholders, that a contract 
will be implied in law entitling it to recover from each stockholder 
his proportionate part of the tax, as money paid by the bank for 
the stockholder's benefit. Home Savings Bank v. Des Moines, 205 
U. S. at page 518, 27 Sup. Ct. 576, 51 L. Ed. 901. In that case it was 
said that : 

"The tax assessed to shareholders may be required by lavr to be paid in the 
flrst instance by the corporations them^elves as the debt and in behalf of the 
shareholders, leaving to the corporation the right to reinabursement of the tax 
paid from their shareholders, either under some express statutory authority 
for their recovery or under the gênerai principle of law that one who pays 
the debt of another at his request can recover the amount from him." 

Then, again, in Van Allen v. Assessors, 3 Wall. 573, 18 L. Ed. 229, 
it was held that: 

"The tax on the shares Is not a tax on the capital of the bank. The cor- 
poration is the légal owner of ail the property of the bank, real and Personal; 
and within the pqwers conferred upon it by the charter, and for the purposes 
for which it was created, can deal with the corporate property as absolutely 
as a private individual can deal with his own. » » * The Interest of the 
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sharehoMer entltles him to partiel pâte in the net profits earned by the bank 
In tlie employaient of its capital, during the existence of its charter, in pro- 
portion to the number of hls shares; and, upon fts dissolution or termina- 
tion, to his proportion of the property that may remain of the corporation 
after the payment of its debts. Thls is a distinct independent interest or 
property, held by the shareholder like any other property that may belong 
to him. Now, it is this interest which the aet of Congress bas left subject to 
taxation by the states, nnder the limitations prescribed." 

In addition to the provisions of the statute giving the bank, upon 
payment of the tax, a Hen upon the shares and ail the rights and 
property of the shareholders in the corporate property for the pay- 
ment of the tax, and in addition to the implied obligation of the stock- 
holders to repay the bank the money so paid, there are other provi- 
sions in the statute which require the tax when collected to be cred- 
ited to the towns in which the stockholders réside (section 13) ; and 
that allow stockholders who are entitled to exemptions (section 18) 
to recover from the city or town in which they réside the money 
paid by the bank to discharge their proportion of the tax. Ail this 
makes it certain that the tax is upon the stockholder and not upon 
the bank, and that in paying it the bank does so as agent. 

My conclusion, therefore, is that as the taxes paid to the city of 
Boston in the years in question were not assessed upon the bank but 
upon the shareholders, and were paid for their benefit, the bank is 
not entitled to hâve them deducted in ascertaining its net income, as 
was donc in its retums to the Commissioner of Internai Revenue in 
the years 1909, 1910, and 1911. 

[2] Was the Commissioner of Internai Revenue vested with au- 
thority to amend the original returns of the bank and assess addi- 
tional taxes thereon for the years 1909, 1910, and 1911 ; he not hav- 
ing discovered the error in the returns until after the taxes assessed 
on those returns had been paid? 

In the third subdivision of section 38 of the Corporation Tax Law, 
it is provided: 

"Tbird. * * * said tax shall be computed upon the remainder of said 
net Income of such corporation, * * « for the year ending December thlr- 
ty-first, nineteen hundred and nine, and for each calendar year thereafter; 
and on or before the first day of March, nineteen hundred and ten, and the 
flrst day of March in each year thereafter, a true and accurate return un- 
der oath or affirmation of its président, vice président, or other principal of- 
flcer, and its treasurer or assistant treasurer, shall be made by each of the 
corporations, » * * subject to the tax imposed by this sectiiJn, to the col- 
lector of internai revenue for the district in which such corporation, * • * 
has its principal place of business, * * * in such form as the Commis- 
sioner of Internai Revenue, with the approval of the Secretary of the Treas- 
ury, shall prescribe, etc. 

"iîfourth. Whenever évidence shall be produced before the Commissioner of 
Internai Revenue which in the opinion of the commissioner justifies the be- 
lief that the return made by any corporation, * * * is incorrect, or when- 
ever any collecter shall report to the Commissioner of Internai Revenue that 
any corporation, * * * has failed to make a return as required by law, 
the Commissioner of Internai Revenue may require from the corporation, 
* * * maklng such return, such further Information with référence to its 
capital, income, losses, and expenditures as he may deem expédient; and the 
Commissioner of Internai Revenue, for the purpose of ascertaining the cor- 
rectness of such return, or for the purpose of making a return where none 
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bas been made, Is hereby authorized, by any regularly appointed revenue 
agent speclally deslgnated by him for thaï purpose, to examine any boolss ana 
papers bearing upon the matters required to be included in the return of such 
corporation, * * * and to require tbe attendance of any offlcer or employé 
of such corporation, * * * and to take lils testlmony with référence to 
the matter required by law to be included in such return. * * * Upon the 
information so acquired the Commissiouer of Internai Revenue may amend 
any return or make a return where none has been made. 

"Fifth. Ail returns shall be retained by the Commissioner of Internai Keve- 
nue, who shall make assessments thereon ; and in case of any return made 
with false or fraudulent intent, he shall add one hundred per ceritum of such 
tax, and in case of a refusai or neglect to make a return or to verify the same 
as aforesaid he shall add flfty per centum of such tas. In case of neglect oc- 
casioned by the sickness or absence of an offlcer of such corporation, * » * 
required to make said return, or for other sufficlent reason, the collecter may 
allow such further tlme for making and delivering such return as he may 
deem necessary, not exceedlng thlrty days. The amount so added to the tax 
shall be collected at the same time and in the same manner as the tax origi- 
nally assessed unless the refusai, neglect, or falslty is discovered af ter the date 
for payment of said taxes, in which case the amount so added shall be paid 
by the delinquent corporation, * * * immediately upon notice given by 
the coUector. Ail assessments shall be made and the several corporations 
* * * shall be notifled of the amount for which they are respectively liable 
ou or before the flrst day of June of each successive year, and said assess- 
ments shall be paid on or before the thirtieth day of June, except in cases of 
refusai or neglect to make such return, and in cases of false or fraudulent re- 
turns, in which cases the Commissioner of Internai Revenue shall, ui)on the 
dlscovery thereof, at any time within three years after said return is due, 
make a return upon information obtalned as above provided for, and the as- 
sessment made by the Commissioner of Internai Revenue thereon shall be paid 
by such corporation, * * • immediately upon notification of the amount 
of such assessment." 

In assessing taxes under this statute, the following steps are to be 
taken : 

(1) The corporation is to make a true and accurate return of its 
iricome not later than March Ist in each year. Paragraph 3. 

(2) Upon such return a tax is to be assessed and the corporation 
notifîed of the amount thereof on or before June Ist in each year. 
And the tax is to be paid on or before June 30th. Paragraph 5. 

(3) If the commissioner, upon évidence produced before him, is of 
the opinion that a corporation has made an incorrect return, or is 
informed by the collector that a corporation has failed to make a 
return, the commissioner is authorized to desifjnate a revenue agent 
to examine ^the books of the corporation and to take testimony, and, 
upon obtaining the desired information, to amend the incorrect re- 
turn, or make a return, as the case may be. Paragraph 4. 

(4) If the return made was incorrect, that is, false or fraudulent, 
or no return was made through failure or neglect, then the commis- 
sioner upon discovery thereof at any time within three years from 
March Ist of the year when the return was due, having obtained the 
desired information as above provided, and amended the return, or 
made one, may assess the tax, which is to be paid by the corporation 
on June 30th, or immediately upon notification of the amount, de- 
pending upon whether the notification is prior or subséquent to June 
30th, in the year in which the return was due. Paragraph 5. 
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(5) If the information obtained discloses that the return was made 
with f aise and fraudaient intent, the commissioner is to add a penalty 
of 100 per centum to the true tax; and in case the corporation has 
refused or neglected to make a return before M'arch Ist, or within 
the time as extended by the collector, not exceeding 30 days (which 
he may do when the neglect is occasioned by sickness or absence of 
the officers of the corporation required to make the return or for other 
sufficient reason), then the commissioner, having made a return and 
assessed the true tax, is authorized to add a penalty of 50 per centum 
to the tax. The penalties so added are to be collected at the same 
time, and in the same manner, as the tax on returns regularly made, 
unless the refusai, neglect, or falsity is discovered after the date 
fixed for the payment of the tax on returns regularly made. But if 
the discovery of either of thèse facts is not made until after that date, 
then the commissioner is authorized upon the discovery of either of 
them within three years after March Ist in the year in which the 
return was due, and having assessed the true tax as above stated, to 
add the penalty of 50 or 100 per centum to the true tax, according 
as the facts warrant, and to coUect the same upon notice to the cor- 
poration. Paragraph 5. 

The case discloses that the plaintiff, having paid the taxes assessed 
on returns which it had made in the regular course for the years 
above stated, on February 27, 1913, at the request of thé commis- 
sioner, filed supplemental returns for each of those years; and that 
on March 1, 1913, the commissioner made the additional assessments 
hère complained of. 

The plaintiff takes the position that the commissioner had no au- 
thority to make the additional assessments after the taxes had been 
assessed and paid on the original returns, as the original returns were 
not made with a false and fraudulent intent; that the statute con- 
fers authority upon the commissioner to amend returns and assess 
taxes thereon after taxes hâve been assessed and paid in the regular 
course, only where the error in the original returns was inserted with 
a false and fraudulent intent, and not where, as in this case, the er- 
ror or misstatement in the returns was made in good faith and under 
an erroneous construction of the law. 

The question theref ore narrows itself down to this : Does the word 
"false," as used in the phrase "false or fraudulent," in that clause of 
paragraph 5 authorizing the commissioner to assess additional taxes 
upon an amended return at any time within three years after the 
original return was due, mean an error or misstatement due to an 
honest mistake, or is it confined and limited to errors or misstatements 
made with an intention to mislead and deceive? 

A false return, in the absence of an intention to mislead, is not a 
fraudulent one. That Congress in the enactment of this law so under- 
stood the meaning of the word and used it is disclosed by the lan- 
guage employed in a previous clause of the same paragraph, where 
it authorizes the imposition of a penalty of 100 per centum of the 
true tax in case the error in the original return proceeded from a 
false and fraudulent intent. In that clause it is mariifest that it was 
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intended the commissioner should not hâve the power to impose a 
penalty of 100 per centum unless the error in the original return was 
false and made with an intent to deceive and mislead. And the rea- 
sonable inference is that if Congress had intended that the power of 
the commissioner in the assessment of taxes upon amended returns, 
either before or after the taxes assessed on the original returns were 
due and payable, should exist only in case the error or misstatement 
was inserted in the original returns with an intention to mislead and 
deceive, it would hâve used terms as plain and unambiguous as it 
did in conf erring the authority to impose a penalty of 100 per centum ; 
and that, as it did not employ such language, it should be held not 
to hâve so intended. 

My conclusion on this branch of the case is that the commissioner 
was authorized to make the additional assessments even though the 
errors in the original returns were due to an honest mistake and were 
not discovered until after the taxes assessed in the regular course had 
been paid. 

[3, 4] The défendant also contends that the additional assessment 
for the year 1909 is invalid, for the alleged reason that it was not 
made within three years from March 1, 1910, when the return for 
the year 1909 was due. This contention is without foundation. The 
statute does not require the additional assessment to be made within 
the three-year period. The hmitation is upon the discovery of the 
error by the commissioner within the three years and not upon the 
making of the additional assessment. But however this may be, the 
additional assessment in this instance was made within three years 
from March 1, 1910, for that date is*to be excluded in Computing the 
time fixed by the statute. The gênerai rule for the interprétation of 
statutes where time is to be computed from a particular day, as when 
an act is to be performed within a specified period from or after a 
day named — is to exclude the day'thus designated and to include the 
last day of the specified period. Sheets v. Selden, 2 Wall. 177, 17 
L. Ed. 822; Trust Co. v. Green Cove Springs & M. R. Co., 139 U. 
S. 145, 11 Sup. Ct. 512, 35 L. Ed. 116; Hicks v. National Life Ins. 
Co., 60 Fed. 690, 9 C. _C. A. 218. 

The pétition is dismissed, with costs, and a decree will be entered 
accordingly. 



In re ALABAMA COAL & COKE CO. 

(District Court, W. T>. Kentucky. December, 1913.) 

1. Bankeuptct (§ 198*) — Liens — Attaohment — Dissolution — Pbeseevation 
FOB Benefit of Estate. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat 565 (U. S. Comp. St. 1901, 
p. 3450), provides that ail levies, attachments, or other liens obtained 
through légal proceedings against a person who Is insolvent at any time 
witMn four luonths prior to the fillng of a bankruptcy pétition shall be 
null and vold in case he Is adjudicated a bankrupt, unless the court shall 
order the lien preserved for the beneflt of the estate, etc. Held, that such 
section dissolves ail attachments obtained within four months before the 

•For other cases see same topic & § ntjmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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beginnlng of the proceeding If it results in an adjudication, thougti the 
lien obtained by the levy may be preserved for the beneflt of the estate, 
subject to the exception that the section does not impair the title obtained 
by a bona flde purchaser for value who shall hâve acquired the property 
without notice or reasonable cause for inquiry. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289, 296-316 ; 
Dec. Dig. § 198.*] 

2. Bankeuptcy (§ 203*) — Claims — Liens — Validitt. 

Where a bankrupt within four months prior to adjudication borrowed 
funds from elaimant bank with which to liquidate the bankrupt's pay 
roU, and in good faith pledged certain accounts receivable as security 
for the loan, the bank taking under circumstances entitling it to the posi- 
tion of a purchaser for value vpithout notice or reasonable cause for in- 
quiry, as provided by Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 
(TJ. S. Comp. St. 1901, p. 3450), was entitled to the benefit of its security 
as against the lien of an attachment levied after the assignaient, and 
sought to be preserved for the benefit of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 203.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Alabama Coal & Coke Company. On pétition of the Bank of Waverly 
to review an order allowing its claim and a lien on specified accounts 
owned by the bankrupt against certain debtors and assigned to the 
bank, but denying its claim to a lien on the proceeds of one of such 
assigned claims against the Illinois Central Railroad Company. Re- 
versed, with directions to allow the claim as secured to its full ex- 
tent, and against the proceeds of the claim against the railroad Com- 
pany. 

Drury & Drury, of Morganfield, Ky., for Bank of Waverly. 
Vance & Heilbronner, of Henderson, Ky., for trustée and creditors. 

EVANS, District Judge. On February 18, 1913, P. A. Blackwell 
& Co., instituted an action at law in the Henderson circuit court 
against the Alabama Coal Company upon an open account for $1,- 
043.07. In their pétition they alleged that the défendant had no 
property at that time in the state of Kentucky subject to exécution, 
or not enough thereof to satisfy plaintiff's demand, and that the col- 
lection of said demand would be endangered by delay in obtaining 
judgment or a return of no property found. Upon this allégation 
and under the Code of Practice (Ky.) § 194, they prayed for and 
obtained an order of attachment directed to the sheriiï of Henderson 
county upon which the plaintiff's attorneys made the following in- 
dorsement : 

"The object of this attachment Is to attach in the hands of the Illinois 
Central Railroad Company, any money or other thing owing by It to the Ala- 
bama Coal Company, or any of the defendant's property In the possession of 
sald Illinois Central Railroad Company, to amount sufflcient to satisfy plain- 
tiff's demand sued on and the costs of this action. 

"Vance & Heilbronner, Attorneys for PlaintIfC." 

The sheriff's return on the order of attachment is as follows : 

"Executed on the vvlthin named Illinois Central Railroad Company by de- 
llverlng to Geo. H. Waltz agent a true copy hereof Feb. 18, 1913, also on 

'For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Alabama Coal Company by delivering to A. M. Hobson agent a true copy 
hereof. This Feb. 29th, 1913. 

"A. H. Abbott, S. H. C, by R. B. Eastln, D. S." 

The summons issued by the clerk in the action was also directed 
to the sheriff of Henderson county, whose return thereon is as fol- 
lows: 

"Executed on the within named Alabama Coal Company by delivering to 
A. M. Hobson agent a true copy hereof. Tliis Feb. 29, 1913. 

"A. H. Abbott, S. H. C, by A. Hatchett, D. C." 

On February 26, 1913, the plaintiffs P. A. Blackwell & Ce, filed 
an amended pétition, wherein they state: 

"ïhat by oversight the défendant in tliis action was styled Alabama Coal 
Company, whereas its true name is Alabama Coal & Coke Company." 

In this amended pleading the plaintiffs restate their cause of ac- 
tion in full, and also their grounds for an attachment, and caused an- 
other order of attachment and another summons to be issued thereon 
in due form, and each of which ,was directed to the sheriff of Hender- 
son county. On this attachment was also placed an indorsement in 
this language: 

"The object of this attachment is to attach in the hands of the défendant, 
Illinois Central Railroad Company, any money, or other thing owing by it 
to the défendant Alabama Coal & Coke Company, or any property of the Ala- 
bama Coal & Coke Co., in its hands to an amount sufflclent to pay plain- 
tiffs' demand, and the costs of this action. 

"Vance & Heilbronner, Attorneys for PlaintifE." 

The sheriff returned the order of attachment: 

"Executed on the within named Illinois Central Kailroad Company by de- 
livering to Geo. H. Waltz agent a true copy hereof. This April 8th, 1913. 

"A. H. Abbott, S. H. S., by R. B. Eastin, D. S." 

On the summons on the amended pétition the sheriff made this re- 
turn, to wit: 

"Executed on the within named Illinois Central Railroad Company by de- 
livering to Geo. H. Waltz agent a true copy hereof Feb. 26, 1913, also on Ala- 
bama Coal & Coke Company by delivering to A. M. Hobson agent a true copy 
hereof. This Feb. 29, 1913. A. H. Abbott, S. H. C. By R. B. Eastin, D. S." 

The railroad company, though summoned as a garnishee, was never 
otherwise a party to the suit brought by Blackwell & Co. against the 
bankrupt. 

Answering as a garnishee the order of attachment, the Illinois Cen- 
tral Railroad Company denied any indebtedness at that time, but 
subsequently, on the 30tli day of May, 1913, it paid to the trustée the 
sum of $1,445.66, and apparently this sum was due in February previ- 
ously when the orders of attachment were issued. 

This proceeding in bankruptcy was begun by certain creditors on 
March 8, 1913, and with the consent of the bankrupt the adjudication 
was made on April Ist, following. Thèse two last-named dates being 
less than four months after 'the orders of attachment were issued, that 
fact, per se, discharged the attachment so far as the plaintiffs P. A. 
Blackwell & Co., were concerned ; but under section 67f of the Bank- 
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ruptcy Act the latter, as well as the trustée, petitioned that the lien 
of the attachment might be preserved for the benfefit of the estate, 
and an order to that effect was entered by the référée, and the pro- 
priety thereof has not been questioned. 

On February 22, 1913, the bankrupt executed in Union county, Ky., 
its note payable on demand to the Bank of Waverly, located at Wav- 
erly in that county, for $1,300 for money simultaneously loaned to 
the bankrupt to satisfy its pay roll, which pay roll represented the 
sums then due the laborers in its mines, and to secure the paj'ment 
of the note the bankrupt assigned and pledged to the bank as col- 
latéral security certain accounts it had against divers individuals, 
including the Illinois Central Railroad Company. The bank proved 
its debt as one secured by the assignment and pledge referred to. 
Blackwell & Co. filed written objections to the allowance of the bank's 
claim as a secured debt. Thèse objections were stated as fohows: 

"They deny that the Bank of Waverly on February 22, 1913, or at any 
other time, loaned to the bankrupt, the sum of ($1,300.00) thirteen hundred 
dollars to meet a pay roll, or that simultaneously with the exécution of said 
loan or advancement thereof, the bankrupt assigned or trausferred to the 
Bank of Waverly any accounts for coal mined or sold by the bankrupt at 
Waverly, Ky., durlng the flrst half of the month of February, or that said 
bankrupt so trausferred or assigned any of the accounts mentloned in said 
bank's proof of claim filed hereln. That, if the Bank of Waverly ever loaned 
to the bankrupt the sum of ($1,.'ÎOO.OO) thirteen hundred dollars, or any other 
sum, It loaned same prier to February 22, 1913, and before the assignment 
or transfer of any of said accounts by the bankrupt to said bank, and withln 
four months before the adjudication of bankruptcy herein, and said assign- 
ment is and was a préférence under the Bankruptcy Act of 1898 and ameud- 
ments thereto. Wherefore petitioners ask that the said claim be disallowed 
as a preferred claim, and if claim has been allowed as a preferred claim that 
the same be reeonsidered by this court and the order allowing same to be 
set aside and held for naught and claim expunged." 

Subsequently they filed what they called an amendment of their 
objections. In their amendment they only stnted the facts respecting 
their attachments, and prayed that the lien thereof might be preserved 
for the benefit of the bankrupt's estate. They made no averment that 
the bank had any "notice" of the attachments when the pledge was 
made to it, nor . did they make any allégation that the bank had any 
"reasonable cause for inquiry" when it loaned the money to the bank- 
rupt which the pledge secured. Subsequently the trustée joined in 
and adopted ail this. 

After a hearing, the référée, on October 10, 1913, entered an order 
as follows: 

"The objections of P. A. Blackvi'ell & Co. and E. K. Morton, trustée, to the 
allovi^ance of the claim of the Bank of Waverly as a lien claim, and the pé- 
tition of the said Blackwell & Co. and the said trustée that the attachment 
lien obtained by the said Blackwell & Co. by suit in the Henderson county, 
Ky., circuit court be preserved for the beueflt of the estate of the above- 
named bankrupt, having been heard, it is adjudged and ordered that the said 
objections be and the same are hereby overruled as to ail of the accounts 
assigned, except as to the sum of §1,043.07 of the account against the Illinois 
Central Railroad Company, the aniount covered by the at'tachment of the 
said Blackwell & Co. ; and that the said objections and pétition be and the 
same are hereby sustained as to the sum of $1,043.07 of the amount of the 
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sald Illinois Central Eailroad Company; and that the sald attachment lien 
be and the same is hereby preserved for the benefit of the sald estate. 

"It is further adjudged and ordered that the claim of the said Bank of 
Waverly be and the same is hereby allowed for the sum of $1,300, with in- 
terest from the 22d day of F'ebruary, 1913, to the 8th day of March, 1913, 
with a lien upon the proceeds of the aceounts against J. B. Easley & Son for 
?172; Broadway Coal & Ice Company for $24; Crescenti Coal Company for 
S45 ; and $402.59 of the proceeds of the account against the Illinois Central 
Hailroad Company." 

The Bank of Waverly, by its pétition filed on October 16th, daims 
that this order was erroneous in this, that thereby its claim was net 
adjudged to be a superior lien upon the entire account against the 
Illinois Central Railroad Company, and, upon that ground, seeks a 
review thereof. 

In a written opinion the learned référée bases his order upon three 
propositions : (1) That, the attachment created a lien under the law 
of Kentucky; (2) that the error in the name of the défendant in 
P. A. Blackwell & Co.'s suit was immaterial; and (3) that the Su- 
prême Court having held in First National Bank v. Staake, Trustée, 
202 U. S. 141, 26 Sup. Ct. 580, 50 I^. Ed. 967. and Rock Island Plow 
Co. V. Reardon, Trustée, 222 U. S. 354, 32 Sup. Ct. 164, 56 h. Ed. 
231, that the attachment lien in such cases shall be preserved for the 
benefit of the estate, that therefore the Bank of Waverly must be 
excluded from the benefit of its pledge to the extent of $1,043.07, the 
amount of Blackwell Si Co.'s debt. We need not question the ac- 
curacy of the referee's view that the attachment was valid, and that 
the misnomer was immaterial, nor the accuracy of his conclusion that 
the benefit of the lien of Blackwell & Co.'s attachment should be pre- 
served for the benefit of the bankrupt's estate; but neither of thèse 
propositions reaches far enough to be of any décisive importance. 
The two cases cited by the référée obviously adjudicated claims en- 
tirely difl^erent from that of the Bank of Waverly. 

[1] Section 67f of the Bankruptcy Act dissolves ail attachments 
obtained within four months before the beginning of the bankruptcy 
proceeding if it results in an adjudication, though the lien obtained 
by the levy of the attachment may be preserved for the benefit of the 
estate. The section, however, provides that this shall not affect or 
destroy or impair the title obtained in the meantime by a "bona fide 
purchaser for value who shall hâve acquired the same without notice 
or reasonable cause for inquiry." 

In Collier on Bankruptcy (9th Ed.) p. 971, it is said: 

"The provlso at the end of subsection 'f corresponds to subsection 'd,' which 
has référence to liens other than througli légal proceedings, as well as to a 
clause in the body of subsection 'e,' saving bona Me transactions from the 
penalties attending fraudulent transfers. It is also expressive of the law, aud 
seemingly inserted for reasons of caution only." 

Without copying the part of subsection "e" to which référence is 
made, it may be well to say that subsection "d" of section 67 is in 
this language:* 

"Liens given and accepted in good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, which hâve been x-ecorded 
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according to law, if record thereof was necessary in order to Impart notice, 
stiall, to the extent of such présent considération only, not be affected by this 
act." 

The law of Kentucky, it may be noted, does not require that pledges, 
such as that made in this instance", shall be recorded. 

[2] Assuming, as the référée properly did, under authorities like 
Sexton V. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995, 28 
Am. Bankr. Rep. 85, and Ward v. First National Bank of fronton, 
Ohio (C. C. A., 6th Cir.) 29 Am. Bankr. Rep. 312, 202 Fed. 609, 
614, 12 C. C. A. 655, that the pledge of the collaterals carried title 
to the same as a valid security for the debt unless overreached by thé 
attachment of the funds in the hands of the Illinois Central Raiiroad 
Company, we hâve concluded that the question now under considéra- 
tion is not to be determined upon the doctrine of lis pendens, which 
was much urged at the argument, but must be determined upon the 
objections actually made to the bank's claim, and which constituted 
the pleadings on that phase of the subject, or else upon the proviso 
contained in section 67f if we can fairly bring the objections within 
that proviso. Instead, however, of opposing the bank's claim to pri- 
ority upon the two grounds specified in the proviso in section 67f, 
the trustée and the objecting creditors in their original written ob- 
jections based their opposition, first, upon a déniai that the bank had 
loaned the money; second, upon the statement that simultaneously 
with the exécution of the note the collaterals were not assigned or 
pledged to secure it; and, third, without stating the facts showing 
the préférence, the légal conclusion is averred that the assignment of 
the accounts as collatéral was a fraudulent préférence. In the 
amendment to their objections they allège, as we hâve seen, the facts 
in référence to the attachment in the Blackwell & Co. suit, claim that 
the lien of that attachment should be preserved for the benefit of the 
estate, and assert that the Bank of Waverly's lien, if it had any, was 
subordinate to the lien of the attachment. Nothing was said in the 
objections as amended which insisted upon the équitable doctrine of 
lis pendens, nor was it claimed that under the proviso the bank either 
had "notice" or "reasonable cause for inquiry." Nor was the least 
proof ofïered of facts which would establish a préférence under cases 
like First National Bank v. Hoh (C. C. A., 6th Cir.) 18 Am. Bankr. 
Rep. 766, 155 Fed. 100, 84 C. C. A. 16, and In re Pfaffinger (D. C, 
Ky.) 18 Am. Bankr. Rep. 807, 154 Fed 523. The proof was perfectly 
clear that the bank did lend the money evidenced by the note filed 
with its proof of debt, and that simultaneously therewith the bankrupt 
in good faith pledged and assigned the accounts to secure the loan. 
The trustée and objecting creditors entirely failed to show that there 
was any unlawful or fraudulent préférence. So that, while the at- 
tachment was preserved for the benefit ci the estate, that resuit was 
subordinate to the superior lien and title of the pledgee bank. 

This would seem to conclude the case upon ail questions actually 

raised by the parties, but if we may assume (as we certainly do not, 

in fact) that the record somewhere or somehow adequately shows 

objections under the proviso in section 67f of the allowance of the 

210 F.— 60 
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bank's daim as one entitled to priority, then Congjress, having ex- 
pressly specified in that proviso the précise conditions upon which a 
bona fide title is to be protected and sustained, we need not go beyond 
those conditions, because Congress, having included ail tlie conditions 
it ciiose to give any force, by that inclusion excluded ail other condi- 
tions. Those conditions were: (1) "Notice"; and (2) "reasonable 
cause for inquiry." As we hâve seen, the trustée and objecting cred- 
itors failed to allège the existence of either of those conditions. There 
vk^as neither allégation nor proof that the bank, when it lent the money 
and took the collatéral in pledge, had any notice of the suit in Hen- 
derson county in which service upon the bankrupt was not had until 
the 29th of February — one week after the loan was made by and the 
collaterals assigned and delivered to the bank. Nor was there either 
allégation or proof that the bank had notice of the bankrupt's insol- 
vency. It may not be amiss in this connection to say that the cred- 
itors' pétition for the adjudication shows that the bankrupt is a Ken- 
tucky corporation having its chief place of business in the town of 
Waverly, in Union county, in this state. On February 22, 1913, it 
applied for and obtained from the bank of Waverly the loan of $1,- 
300 for the purpose of meeting its pay roll. The proof shows that 
the money thus obtained was intended to be and in f act was promptly 
devoted" to the payment of the amounts due its laborers. The bor- 
rower being engaged in mining, thèse laborers, under section 2487 
of the Kentucky Statutes as amended, were entitled to priority in 
case of bankruptcy. Had the bank taken the précaution to hâve had 
the claims of thèse laborers assigned to it, subrogation to their rights 
would hâve been undeniable. This has been frequently decided by 
this court, and the right of the laborer to assign such claims is valua- 
ble in enabling him oftentimes to get his money long before the final 
settlement of the estate. Instead of taking assignments of the claims 
of laborers, the bank took other collatéral. Thèse facts seem to add 
strength to its equity and at least tends to show good faith and the 
absence of notice and reasonable cause for inquiry. 

After a very careful considération, we hâve reached the conclu- 
sion that the référée erred in not allowing the claim of the Bank of 
Waverly as one secured to its full extent and in not giving a lien 
upon the money collected upon the account of the bankrupt against 
the Illinois Central Railroad Company which was pledged to the bank, 
for the payment of such parts of its entire debt as were not paid out 
of the other collaterals mentioned in the referee's order of October 
lOtb, Co'nsequently the pétition for a review must be granted, and the 
order of the référée reversed, with directions to allow the claim of 
the Bank of Waverly as a secured claim, and to cause the same to 
be paid in full out of the money collected by the trustée from the 
Illinois Central Railroad Company. 
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SMITH V. SMITH. 

(District Court, D. Montana. February T, 1914.) 

No. 5. 

1. Gtjaedian and Waed (§ 147*) — Accotjntinq — Chabges. 

Wlieie a guardian usetl bis ward's money to pay hls own debts, It was 
bis duty to disclose it iu liis accouut, aud cliarge himself with the protlts 
tliereby made, or légal Interest at the court's élection. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. § 496 ; 
Dec. Dig. I 147.*] 

2. Gtjabdian and Ward (§ 53*) — Actions — Evidence. 

Wbere a guardian who had used bis ward's nioney to pay hls own debts 
procured an order from tbe probate court, reciting that he liad applied 
for autboriCy to borrovv tbe tunds in his bands belonging to tbe miuors 
at interest at the rate of 3 per cent whicb authority was grauted, and 
tbere was no évidence of the circu instances of its procureuieut otber than 
its own récitals, they compelled tbe inference that the guardian coucealed 
from the court that he had already used the ward's money, aud niisrepre- 
eented expressly or by Implication that he then had it in his possession. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent Dig. §$ 232- 
241 ; Dec. Dig. § 53.*] 

3. Guardian and Ward (§ 54*) — Liability of Guardian. 

Wbere a guardian, who bad used his ward's money In payment of Ma 
debts, concealed this fact trom the court in applylng for authority to 
borrow his ward's money at a low rate of Interest, the order so procured 
by fraud and Imposition was voidable, aud alïorded no protection to the 
guardian, and he was liable for légal interest both before and after the 
order granting such authority, there having been no such disclosure as Is 
rcQuired by Itev. Codes Mont. § 5376, which provides that a trustée may 
not take part In any transaction concerning tbe trust in which he bas an 
Interest adverse to that of his beneficlary, except wben tbe beneficiary, 
with fuU Icnowledge of the motives of the trustée and ail other facts con- 
cerning tbe transaction, permits hlm to do so, or wben, the beneficiary not 
having capacity to contract, the proper court upon like Information of 
the tacts grants like permission. 

[Ed. Note.— For other cases, see Guardian and Ward, Cent Dig. §§ 242- 
253 ; Dec. Dig. § 54.*] 

4. Guardian and Ward (§ 28*)— Liabilitt of Guardian. 

A guardian is a trustée, and is held to tbe strict acconntability attach- 
Ing to a trustée. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent Dig. §§ 99, 
100; Dec. Dig. i 28.*] 

6. JUDGMENT (S 443*) — PrOBATK DeCBEES CONCLUSIVENESS EQUITABLE RE- 
LIEF. 

While decrees of a probate court though In thelr nature ex parte are 
generally conclusive, like ail other decrees, judgments and proceedings, 
they may be attacked, set aside or rendered Inoperative wlien procured 
by fraud, and a party Is not estopped thereby from obtaining relief In 
CQUity. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. f § 785, 836, 838 ; 
Dec. Dig. § 443.*] 

8. Guardian and W.\rd (§ 117*) — Actions by Ward Aoainst Guardian. 

Where a guardian misappropriated his ward's money and tbereafter 
procured an order by coucealing such fact authorizing him to borrow the 
ward's money at a low rate of interest, and subsetiuently accounted and 
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was dlscharged, and the ward thereafter sued in a TJuIted States court 
to recover légal interest for the use of the moiiey by the guardian, that 
court did not slt In review of the state court, nor assume to set aside its 
decrees, but, as they were procured by fraud, would deprive the guardian 
of the beneflt thereof and of the inéquitable advantage derived there- 
under. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 407- 
410; Dec. Dig. § 117.*] 

7.. Jtjdgment (§ 590*) — Conclusivbness — Matters Co^'CLUDED. 

ïhe uncle of certain minors purchased their father's property at esecu- 
tor's sale gitlng his notes therefor, was appoint cd their guardian, and 
paid by the executor the proceeds of the sale which he applied in paymenc 
of his own notes. Elghteen months later he procured an order trom the 
probate court, authorizing him to borrow the fuuds in his hands belong- 
ing to the minors at a low rate of interest, concealing his prlor niisap- 
propriation thereof. Af ter his accountlng and discharge, one of the wards, 
having learned thèse facts, sued to rescind the executor's sale and to re- 
cover his share of the property, vvith accrued profits. A judgment estab- 
lishing the validity of the sale was affirmed by the Suprême Court of the 
State, and he moved for a rehearing on the ground that he was at least 
entltled to légal Interest for the use of his money by the guardian, which 
rehearing was denied. Held, that such judgment did not bar an action to 
recover such interest ; the right of action therefor not being in issue, nor 
determlned nor open to détermination in the former suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1035, 1063, 1064, 
1102-1106; Dec. Dig. § 590.*] 

8. ExECUTOHs AND Administbators (§ 225*) — Peesentation of Claims — Time 

ïOE Peesentation. 

Where a guardian used his ward's money In payment of his debts, and 
subsequently by concealing this fact obtalned an order of the probate 
court, authorizing him to borrow the ward's money at a low rate of in- 
terest, a elaim for légal Interest for the use of the ward's money was not 
one arising upon contract wlthin a statute of Montana, requiring claims 
against a decedent's estate arising upon contracts to be presented to the 
executor or admlnistrator vnthin a limited time, and providing that any 
claim not so presented is barred, and that no holder of any claim shall 
sue thereon unless it Is flrst presented, the fact that such claim, so far 
as priority of payment was concerned, had only the standing of a claim 
of a contract créditer not transformlng it into a claim es contractu ; and 
hence an action could be maintalned against the guardian's executor 
where the claim was presented before suit, though not wlthin the tlme 
limited. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dig. §§ 789-800, 802, 803, 805 ; Dec. Dig. § 225.*] 

9. Limitation of Acttions (§ 84*) — Suspension — Absence feom State. 

Under Eev. Codes Mont. § 6458, providing that if when a cause of ac- 
tion accrues against- a person he is out of the state, the action may be 
commenced wlthin the term limited after his return to the state, and that 
if after the cause of action accrues he départs from the state, the time of 
his absence is not a part of the time limited for the commencement of 
the action, absence from the state of a debtor's Personal représentative 
after his death suspends the running of limitations, since, though the lit- 
eral reading of the section mlght support a contrary instruction, it must 
yleld to the législative intent to suspend limitations whenever absence 
from the state of the party défendant prevents effective prosecution of a 
cause of action, and section 6214 expressly provides that the ruie of the 
common law that statutes in dérogation thereof are to be strictly con- 
strued has no application to that Code, and that its provisions are to be 
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Uberally construed with a view to effect its objects and to promote jus- 
tice. 

LEd. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
439^48; Dec. Dig. § 84.*] 

10. GUAKDIAN AND WAED (§ 125*) ACTIONS BY WABD AgAINST GUARDIAN — 

LACHES. 

The uncle of certain minors purchased thelr father's property at execu- 
tor's sale, and was subsequently appointed guardian for sucli minors, re- 
ceived the proceeds of tlie sale from tlie executor, and used tbem in pay- 
ing liis notes glven for money borrowed with which to purchase such prop- 
erty. Eighteen months afterwards without dlsclosing such misapproprla- 
tion, he procured an order from the court authorizing him to borrow the 
funds In his hands belonging to the minors at a lovv rate of interest, and 
subsequently accounted and was discharged. Complainant, one of the 
minors, as soon as his suspicions were aroused concerning the transac- 
tion, brought suit in a state court to reselnd the executor's sale and re- 
cover his share of the property with accrued profits, and though he failed, 
the action was tried upon the évidence taken in a suit by his sister in a 
United States court in which she succeeded, indicatlng that he was not 
culpably négligent in adopting that remedy. With reasonable promptness, 
thereafter he commenced a suit to recover légal interest for the use of 
his money by the guardian. There had been no change of conditions ex- 
cept the death of the guardian and no loss of évidence. Held, that the 
action was not barred by lâches. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §i 428, 
429; Dec. Dig. § 125.*] 

In Equity. Suit by William Smith against Mary M. Smith, as ex- 
ecutrix of the will of John M. Smith, deceased. Decree for com- 
plainant. 

C. B. Nolan and Wm. Scallon, both of Hele'na, Mont., and T. J. 
Hoolan, of St. Louis, Mo., for complainant. 

R. Lee Word and H. G. & S. H. Mcintire, ail of Helena, Mont., 
for défendant. 

BOURQUIN, District Judge. This is a suit by a former ward 
against the executrix of the will of his deceased guardian. The bill 
allèges that in his lifetime the guardian in possession of the ward's 
money appropriated and converted the same; that 18 months there- 
after the guardian applied to the court of his appointment in this state 
for an order authorizing him to borrow said money at interest at the 
rate of 3 per cent, per annum, therein concealing from said court his 
said appropriation thereof and misrepresenting that it was in his pos- 
session, which order was made ; that thereafter the guardian presented 
accounts including his final account, to said court, wherein he did not 
disclose his appropriation of said money, did not présent any excuse 
for failure to invest it for the ward's benefit, and did not charge him- 
self with any interest thereon prior to said order, and thereby fraud- 
ulently and by imposition procured the court to settle the same ; that 
when the ward attained majority the guardian settled with him on the 
basis of the final account, thereby depriving the ward of a large 
amount of interest rightfuUy his due. The bill pleads excuses to avoid 
lâches, and the prayer is that ail decrees of settlement of the guard- 
ian's account be set aside or held for naught, that a new account be 
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stated, and that complainant hâve and recover from défendant as ex- 
ecutrix the balance due thereon, alleged to be about $24,700. The an- 
swer dénies appropriation and conversion of said money, dénies con- 
cealment from and misrepresentation to the court, dénies anything 
due, and pleads insufficiency of the bill in part to state a cause of ac- 
tion in equity, res judicata, limitations, and lâches. 

The évidence is brief and without conflict. It appears therefrom 
that in 1899 the estate of the ward's deceased father was in adminis- 
tration in this State. The heirs were complainant and his two sisters. 
The property thereof was hère located and the guardian hère resided. 
The principal of said property was sold at executor's sale, and was 
purchased for $85,000 by the wards' uncle, who was thereafter, by a 
court of this state, appointed their guardian. He borrowed money 
upon his notes at interest of 9 per cent, per annum to pay for it. 
When he paid, the exécuter redelivered the money to the amount of 
about $82,000 to him as guardian, and with it he paid his said notes. 
Eighteen months later the said court made an order wherein is re- 
cited that the guardian applied for authority to borrow "the funds in 
his hands belonging to said minors" at interest, rate 3 per cent, per 
annum, which authority was granted. Thereafter the guardian pre- 
sented accountç, one of them his final account, to said court, reciting 
his receipt of the money, but not his use thereof, not charging himself 
with interest prior to said order, and not setting out any excuse for 
failure prior to said order to invest the money for the wards' benefit. 
Decrees of settlement of said accounts were entered. The ward at- 
tained majority in October, 1906, the final account was settled De- 
cember 14, 1906, the balance thereby shown due the ward, $23,954, was 
paid him on December 15, 1906, and an order discharging the guardian 
was made December 27, 1906. When complainant received the bal- 
ance due him, he had no knowledge that the guardian had used the 
money prior to the order authorizing him to borrow it, and had no 
knowledge of the aforesaid concealments from and misrepresentations 
to the court. His suspicions were first aroused by some information 
received from his sister in or about August, 1907, and he then com- 
menced in the aforesaid court a suit against the guardian, wherein he 
alleged the purchase by the guardian of the property of his deceased 
father's estate was fraudulent, had been rescinded by complainant, and 
prayed for recovery of his distributive share of said property and 
accrued profits. The guardian died without Montana in October, 1908, 
and défendant herein was appointed executrix of his will in Novem- 
ber, 1908, and substituted défendant in said suit. In the meantime 
complainant's sister brought a like suit to that aforesaid in this court, 
wherein the testimony of the guardian and other witnesses was taken 
before the guardian's death, and the suit aforesaid of this complain- 
ant in the state court was tried upon the évidence submitted herein in 
his sister's suit. The sister's suit may be found reported at 182 Fed. 
540, 105 C. C. A. 78; 199 Fed. 689, 118 C. C. A. 127. Judgment went 
for défendant, and, establishing the validity of the purchase involved, 
complainant appealed to the Suprême Court of the state, and the judg- 
ment was affirmed. See 45 Mont. 535, 125 Pac. 987. Thereupon 
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complainant moved for a rehearing, in part upon tlie ground that at 
least he was entitled to interest upon his money used by the guardian 
prior to the order authorizing the latter to borrow it, and that the suit 
should be remanded, with leave to amend the complaint as a basis for 
its recovery. This was resisted by défendant, and was denied by the 
Suprême Court, apparently on November 14, 1912. March 14, 1913, 
complainant presented a daim consistent with the cause of action of 
the instant suit to défendant executrix, and May 17, 1913, commenced 
this suit based upon said claim. 

[1,2] From complainant's majority until the guardian's death the 
latter was within Montana but six months, and thereafter until this 
suit commenced défendant was within Montana but 15 months. At 
ail the times aforesaid the guardian, ward, and défendant were cit- 
izens of Montana, and défendant now is a citizen of Montana, save 
that complainant when this suit was commenced was a citizen of Cal- 
ifornia. It would seem that the complainant is entitled to the relief 
prayed for. In so far as the answer dépends on sthe ground that the 
bill in part is insufficient to constitute a cause of action in equity, it is 
aimed at mère matter of inducement, which may be ignored and the 
bill be yet sufificient. The facts clearly show the guardian violated his 
duty to the ward. He had neither légal nor moral right to use the 
ward's money to pay his, the guardian's, debts, but, having done so, it 
was his légal duty to disclose it in his accounts and charge himself 
with the profits he thereby made, or légal interest, at the court's élec- 
tion. His failure therein was constructive, if not actual, fraud. In 
the matter of the court's order authorizing the guardian to borrow the 
ward's money at less than a moiety of the légal rate of interest, there 
is no évidence of the circumstances of its procurement other than its 
own récitals. Thèse compel the inference that the guardian not only 
concealed from the court that 18 months before he had used the 
ward's money, but also that he misrepresented to the court, expressly 
or by implication, that he then had in his possession the ward's money 
intact. Hère again was fraud, constructive or actual, however lack- 
ing the guardian, a fiduciary, may hâve been of evil motive or intent. 

[3, 4] The order so procured by fraud and imposition upon the 
court, was voidable, and when challenged, as hère, alïords no protec- 
tion to the guardian. As though never made, the guardian is liable to 
the ward even as in the matter of the use of the money prior to the 
order. The relation of a guardian to his ward and to the court is 
fiduciary. In him is reposed trust and confidence. He is a trustée, 
and held to the strict accountabihty attaching to a trustée. The court 
has statutory power to authorize a trustée, and so a guardian, to enter 
into a transaction involving the trust, and in which he has an interest 
adverse to the beneficiary, but only when the trustée discloses to the 
court full knowledge of his motives and of ail other facts which might 
afïect the court's décision. Section 5376, R. S. Montana. 

[5] This disclosure was absent hère. Had it been made, it is incon- 
ceivable that the order also would hâve been made. It is the conten- 
tion of the défense, however, that the order and the decrees of settle- 
ment of the guardian's accounts and his discharge are conclusive and 
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forbid any relief herein to complainant. It is true that decrees of a 
State court in probate, though in their nature ex parte, there being in 
fact no adversary proceedings, are generally conclusive, but, like ail 
other decrees, judgments, and proceedings, they may be attacked and 
set aside, or rendered inoperative, when procured by f raud. The party 
thereto against whom they operate is not estopped from obtaining in 
a court of equity relief from them. It may be such relief could be 
procured in the court of their origin, by complainant in the instant 
suit in the state court of the decrees involved, but that is no reason 
why another court, this court in the instant suit by virtué of its equity 
jurisdiction and attaching by reason of diverse citizenship of the par- 
ties, may not and is not bound to give relief according to the recog- 
nized rules of equity. 

[6] Herein this court does not sit in review of the state court, nor 
inquire into mère irregularities and errors, nor assume to set aside the 
decrees involved, but since said decrees were procured by fraud, it 
will deprive défendant of the benefit of them and of inéquitable ad- 
vantage derived under them. See Arrowsmith v. Gleason, 129 U. S. 
86, 9 Sup. Ct. 237, 32 L. Ed. 630; Marshall v. Holmes, 141 U. S. 589, 
12Sup._Ct. 62, 35L. Ed. 870. 

This is equally true of the order and the guardian's discharge. 

[7] The plea of res judicata is not well founded. The former suit 
had no double aspect, and was based solely on rescission of a sale and 
to recover the spécifie property and accrued profits. It terminated by 
a judgment establishing the validity of the sale and denying the right 
to rescind. The instant suit is based on misappropriation by the guard- 
ian of money received from said sale, and to recover interest as dam- 
ages because thereof. Surely this sufiîces to demonstrate res judicata 
does not apply. True, the pétition for rehearing in the former suit 
sought to secure leave to change the cause of action therein to that 
herein, to reverse the theory of the former suit, but it was resisted by 
défendant and denied by the court. The cause of action herein was 
not in issue, nor determined nor open to détermination in the former 
suit. 

[8, 9] In the matter of limitations, defendant's principal contention 
is that complainant's claim was not timely presented to the deceased 
guardian's executrix. The statute involved provides, amongst other 
things, that in the administration of estâtes "ail claims arising upon 
contracts" must be presented within a limited time, that "any claim 
not so presented is barred forever," and that "no holder of any claim" 
shall maintain an action thereon unless it is first presented. Com- 
plainant's claim was presented prior to suit, but not within a limited 
time. The statute distinguishes between claims arising upon contracts, 
that is, originating in contracts, and ail other claims. Now, a claim 
against a guardian like that at bar does not arise upon contract. The 
relations between a guardian and ward are not contractual, but are 
fiduciary and created by law. The guardian's duty and obligation to 
deal justly with the ward are not of agreement, but are imposed by 
law. And his breach thereof by fraud, as hère, sounds in tort, and 
while the action may take the form of a suit in equity for an account- 
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ing, the gist of it is the guardian's fraudulent breach of an obligation 
imposed by law — is fraud. In so far as complainant seeks interest 
in excess of that received upon the money used by the guardian by 
virtue of the court's order authorizing the guardian to borrow it, his 
claim does not rest upon nor arise upon the transaction in the nature 
of a contract so authorized by the court. The order, being voidable 
for the guardian's fraud, bas been repudiated by complainant, and he 
demands his dues arising not at ail f rom contract, but f rom the obli- 
gation imposed by law, viz., that the guardian pay at least légal inter- 
est upon the ward's money used by him without lawful authority. It 
is defendant's contention that for a deceased trustee's breach of trust 
like that hère involved, the beneficiarv has but the right of a simple 
contract creditor, and so his claim is one arising upon contract within 
the meaning of the statutes aforesaid. The position of the beneficiary 
is like unto that of a simple contract creditor, in that he has no lien 
upon the estate and no priority. But this does not transform the claim 
from one ex delicto to one ex contractu, going only to its rank or 
status in the matter of its payment from the assets of the estate. It 
satisfied the statute to présent the claim before suit. The gênerai stat- 
ute of limitations relied upon by défendant is récognition that the gist 
of the suit is fraud. This statute is that the period prescribed for the 
commencement of an action is "within two years * * * for re- 
lief on the ground of fraud or mistake," computed from the aggrieved 
party's discovery of the facts constituting the fraud or mistake. Sec- 
tion 6458, R. S. Montana, provides that: 

"If when the cause of action accrues against a person, he is eut of the 
Btate, the action may be commenced within the term herein limiteU, after his 
return to the state, and if, after the cause of action accrues, he départs from 
the state, the time of his absence Is not part of the tinie limited for the 
commencement of the action." 

Another section provides that if a person against whom a cause of 
action exists dies without the state, the time which elapses between his 
death and the expiration of one year after the issuance within the state 
of letters testamentary, is not a part of the time limited for the com- 
mencement of an action against his personal représentative. It is de- 
fendant's contention that section 6458, supra, is an exception to the 
gênerai statute of limitations, to be strictly construed, and not to in- 
clude Personal représentatives of debtors, since they are not within 
its letter. If this be sound, the instant suit is barred. But it is the 
statute law of Montana that strict construction of statutes derogatory 
of the common law is abolished, and ail statutes are to be liberally con- 
strued with a view to efifect their objects and to promote justice. Sec- 
tion 6214, R. S. At common law, neither absence from the realm nor 
death suspended the opération of limitations. This was an evil, and 
tended to defeat justice, in that at such times there could be no service 
of process and no effective prosecution of a cause of action. The ob- 
ject of section 6458, supra, was to furnish a remedy. The evil to be 
remedied and the object to be accomplished thereby attach no less to 
the case of absence of a personal représentative than to the case of ab- 
sence of a debtor. Prosecution to effect and justice are harapered 
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equally in both cases. The reason for the statute is as potent in one as 
in the other. And though the hteral reading of section 6458, supra, 
may support defendant's contention, it must yield to what must be as- 
sumed to hâve been the législative intent, that is, to suspend limitations 
whenever absence from the state of the party défendant, be he debtor 
or Personal représentative, prevents effective prosecution of a cause 
of action. And so are the cases, Hayden v. Pierce, 144 N. Y. 512, 39 
N. E. 638; Smith v. Arnold, 1 Lea (Tenn.) 378; Wilkinson v. Win- 
ne, 15 Minn. 159 (Gil. 123). And see French v. Davis, 38 Miss. 218; 
Cotton V. Jones, Î7 Tex. 34. 

[10] Under ail the circumstances of this case, complainant has not 
been guilty of lâches. As soon as his suspicions were aroused, he 
commenced the action in the state court. Although he mistook his 
right and remedy, it was not culpable négligence, as is evidenced by 
the fact that, though he failed, his case was tried upon the évidence 
taken in his sister's suit in this court, and which herein succeeded. 
When he failed, with reasonable promptness he commenced the case 
at bar. It is to recover for breach of trust obligations. The guardian 
is dead, but otherwise there appears no change of conditions, no loss of 
évidence. 

The court is of the opinion that complainant is entitled to recover 
in the amount prayed for, viz., $17,015.23 and légal interest from June 
14, 1908, to date, and costs. 

Decree accordingly. 



In re WYLLY, 
(District Court, E. D. Kew York. December 2, 1913.) 

1. Bankkuptcy (§ 314*) — Pkovable Claims — Notes Given for Corpobatb 

Stock. 

A transfer of corporate stock not stamped as required by Tax Law N. 
Y. (Consol. Laws, c. 60) § 270, as re-enacted by Laws 1910, c. 38, is not 
void, although under section 278 no action can be luaintained thereon 
and notes given for the stock are valid and provable in baukruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490 ; Dec. Dig. § 314.*] 

2. Bankruptcy (§ 407*) — Discharge — Obtaining Peopertt by Falsk State- 

MENT "OBTAININQ PrOPERTY ON CREDIT." 

A transfer of corporate stock to a bankrupt for which he gave his notes 
secured by a pledge of the stock and a further agreement by the seller to 
extend the time for payment of a debt of the corporation then due, with 
no additlonal security except the bankrupt's promise to pay the debt, con- 
stituted an obtaining of property on crédit by the bankrupt within the 
meaning of Bankr. Act July 1, 1898, c. 541, § 14b (3), 30 Stat. 550 (U. S. 
Comp. St. 1901, p. 3427), as amended by Act Feb. 5, 1903, c. 487, § 4, 
32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1496), and, where it was in- 
duced by a materially false statement in writing made by the bankrupt 
as to his flnancial ability, is a bar to his discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

In the matter of Thomas S. Wylly, Jr., bankrupt. On application 
for discharge. Denied. 

•Fir other casea see same topic & § n0mbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Atwater & Cruikshank, of New York City (Edward L. Blackman, 
of New York City, of counsel), for objecting creditors. 

William H. Good, of Brooklyn, N. Y. (A, J. Dittenhoefer, of New 
York City, of counsel), for bankrupt 

CHATFIELD, District Judge. The spécial commissioner has re- 
ported that the bankrupt should be denied discharge. He has found 
tliat the bankrupt made a false statement in writing upon the 22d day 
of September, 1910, upon which he obtained property on crédit, that 
the bankrupt knew the falsity of the statement and also knew that re- 
liance was to be placed upon the statement in estimating the circum- 
stances relating to a contract which the bankrupt was then on the 
point of making with certain parties who thereby became his creditors. 
The commissioner has made a statement of this transaction, the parties 
hâve presented the facts at length in their testimony and brief s, and in 
gênerai the circumstances as they occurred are not contradicted. 

[ 1 ] The bankrupt purchased an interest in a corporation of which 
he received one-half the capital stock, and the certificate of stock 
therefor was immediately delivered as security for the note which he 
made for the purchase. This note was also signed by the owner of the 
other one-half interest in the stock of this corporation, and the certifi- 
cates for the entire stock were deposited with the vendor as security. 
The corporation itself was thrown into bankruptcy, upon the failure to 
pay this note, by the creditors who sold the stock to the présent bank- 
rupt and who held the certificate therefor as collatéral. Certain obli- 
gations amounting to about $13,000, and already overdue at the time 
of the purchase by the bankrupt, were extended as a part of the con- 
sidération for the transaction, and were guaranteed by the corpora- 
tion ; new notes being given therefor by the présent bankrupt and his 
fellow stockholder. The bankrupt made no payment for his stock 
other than that represented by the promissory notes above referred to. 
This transfer of stock obtained with said notes was not then stamped 
with the revenue stamps required by statute, and the bankrupt allèges 
that the transaction was therefore void. 

But as has been held in Bean v. Flint, 204 N. Y. 153, 97 N. E. 490, 
the sale was not void. The New York statute (section 278 of the Tax 
Law) forbids légal proceedings in the state courts based on the trans- 
fer of stock for which the notes were given, and forbids receipt of 
proof thereof in évidence, but the notes showing the debt are not there- 
by invalidated and can be proved in bankruptcy. 

[2] The bankrupt allèges that no crédit was extended to him, in- 
asmuch as he gave his note secured by collatéral as a part of the pur- 
chase price. 

It must be held, however, that an agreement to forego the collection 
of money then due and the actual transfer of stock in a corporation in 
return only for the same security against the corporation as had existed 
before, but with the additional promise to pay by the bankrupt, was an 
obtaining of crédit within the meaning of the bankruptcy law, even 
though considération in the form of a promissory note was furnished 
at the time. In re Dresser (D. C.) 144 Fed. 318. 
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The bankrupt also allèges that the commissioner was wrong in hold- 
ing that the transaction in question was within the phrase "obtained 
property on crédit from any person upon a materially false statement 
in writing made to such person for the purpose of obtaining such prop- 
erty on crédit" (section 14b, subd. 3), because the banlcrupt allèges that 
this section of the statute is applicable only to a transaction consisting 
of the purchase of merchandise or removal of goods and the extension 
of crédit therefor. 

But, again, the statute cannot be limited to such a narrow construc- 
tion. The transfer of an interest in the capital stock of a corporation, 
carrying with it the management of the corporation through record 
and ostensible ownership, and an extension of time for payment (un- 
less that payment be secured by adéquate collatéral), is a giving of créd- 
it and an obtaining of property within the meaning of the section. 

In the présent instance the collatéral represented substantially the 
same interest in the copartnership which one of the vendors had at the 
time of the purchase. If the bankrupt was successful in making the 
stock of the corporation of sufficient value to protect the obligation 
to pay therefor, then the question of crédit would hâve been removed 
from the situation. îf, on the other hand, the bankrupt obtained con- 
trol and possession of the assets of the company and had the right to 
conduct its business through the ownership of the capital stock trans- 
ferred, but if by his management the value of the property of the 
corporation depreciated or remained no more than sufficient to meet 
its obligations, exclusive of paying the stockholders, then the personal 
crédit of the purchaser (who is the bankrupt in this instance) would 
be the only asset available. Inasmuch as the testimony shows that the 
corporation had not been making money, that its stock was not mar- 
ketable in the ordinary sensé, and that the aid of some one with ability 
and capital was desired, together with the fact that a sale to the holder 
of the remaining one-half interest in the stock was rejected because of 
his lack of responsibility over and above his interest in this company, 
ail goes to show that the transfer was not a sale upon the sufficiency 
of the security or collatéral deposited with the stock. 

The spécial commissioner bas found that the vendors relied upon 
the statement which he found to be false, and this seems to be in accord 
with the testimony, although it may not bave been the "sole" reliance 
charged in the spécification. 

It appears that an affidavit sufficient to bring the purchaser within 
the language of the New York Pénal Code, if its statements proved to 
be false, was insisted upon by the vendors, and that the purchaser, the 
présent bankrupt, refused to sign the same. He did, however, iînally 
sign a statement as to the showing made by his books some few weeks 
before, and stated that his books he believed were correct in their state- 
ment of his assets and liabilities. He further stated that his personal 
assets outside of his business exceeded his liabilities by $20,000, and 
the commissioner lias found this statement to be false, in that it failed 
to mention a daim then in litigation which was decided adversely to 
the vendors, and under which he was then apparently obligated to the 
extent of some $12,000. The spécial commissioner states the circum- 
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stances as to thîs transaction, and his finding (which in gênerai seems 
to be in accord with the testimony) should not be disputed. It is to 
the effect that the bankrupt could not hâve believed a statement to be 
true which did not show this large obligation. The spécial commis- 
sioner has also found that the bankrupt knew in fact that reliance (in 
the sensé of crédit) was being placed upon this statement, even though 
he refused to exécute an affidavit which might bring him within the 
letter of the criminal statute. This finding, again, is supported by the 
testimony and should not be disturbed. 

Another item of obligation of some $10,000 which the bankrupt 
swore would not in his opinion be urged against him was not of such a 
nature as to show falsity if omitted by the bankrupt. The spécial com- 
missioner has so found, but has concluded that without this item the 
statement was plainly false. 

The testimony indicates that the bankrupt tried to avoid the mak- 
ing of any statement upon which he thought that he could be held. 
But he did make a statement which he knew was required by the at- 
torney for the other side, and which was the only évidence in their pos- 
session from which to judge the worth of his promise as evidenced by 
the promissory note. This note, as has been said, was the only consid- 
ération over and above the rights which the vendors then had in the 
property transferred, and the spécial commissioner's finding that the 
vendors relied upon the statement which ultimately proved false, that 
the bankrupt knew that the statement was false, and that he knew of 
the reliance of the vendors on the same (although he did not know the 
extent of his responsibility therefor), seems to be correct. 

The cases cited, such as In re Mintzer (D. C.) 197 Fed. 647, Fire- 
stone v. Harvey, 174 Fed. 574, 98 C. C. A. 420, and In re Braverman 
(D. C.) 199 Fed. 863, are ail cases in which actual reliance upon the 
statement subsequently proving false is not shown. See, also, Novick 
V. Reed, 192 Fed. 20, 112 C. C. A. 408. In the présent case the relation 
of the parties and the management of the entire transaction indicates 
that the vendors sold something which was not proving valuable to 
themselves, to some other party in whose hands they hoped it might 
prove more valuable, and that they were induced to do so by their 
inquiry and belief in the bankrupt's business ability as evidenced by 
his financial condition. They also insisted upon a statement by him as 
to this financial condition so as to hold him to full responsibility for 
the premises upon which they had based their conclusions as to his 
business ability and also their expectation that his personal responsi- 
bility would be of value to them if the property sold did not produce 
more in his hands than it had in their own. 

Such a transaction shows a reliance upon the truth of statements 
which, if not made, would hâve overthrown the belief that crédit 
should be given, and, as the findings of falsity and knowledge on the 
part of the bankrupt are sustained by the testimony, the report of the 
commissioner should be confirmed and the discharge denied. 
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PACIFIC CREOSOTING CO. v. THAMES & MEESET MARINE INS. 

CO., Limited. 

(District Court, W. D. Washington, N. D. January, 1914.) 

No. 4354. 

1. Insueance (§ 478*) — Maeine Insurance — Construction of Policy — Wab- 

BANTY AGAINST PaKTICULAB AVEEAQE "ON FiBE" "BURNBD." 

A clause In a marine policy on cargo, "warranted free from particular 
average unless the vessel or craft or the interest insured be.stranded, 
sunk or on flre," is not to be construed as équivalent to the older form 
in which the word "bumed" was used instead of "on flre," and, in the 
light of the rule that such contracts are to be construed most favorably 
to the insured if some structural part of the vessel was actually on fire, it 
is sufBcient to open the warranty clause. 

[Ed. Note.— For other cases, see , Insurance, Cent. Dig. §§ 1230-1238; 
Dec. Dig. § 478.*] 

2. Insurance (§ 415*) — Action on Marine Policy — Défenses. 

To an action on a marine policy on cargo which covered "the risk of 
craft and/or raft to and from the vessel," it is not a défense that a 
lighter employed to land the cargo, on which a loss occurred, was not sea- 
worthy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1111; Dec. Dig. 
§ 415.*] 

3. Insurance (§ 402*) — Risks and Cause or Loss — Marine Policy. 

There is no Implied warranty In a policy on cargo that the goods are 
seaworthy for the voyage, and, where the vessel was seaworthy when the 
voyage commenced and the cargo was in good condition when received, 
the insurer is liable for a loss durlng tlie voyage from external causes. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1088-1090, 
1093, 1103-1105; Dec. Dig. § 402.*] 

In Admiralty. Suit by the Pacific Creosoting Company against the 
Thames & Mersey Marine Insurance Company, Limited. Decree for 
libelant. 

See, also, 184 Fed. 947. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for libelant 
Brady & Rummens, of Seattle, Wash., for claimant. 

NETERER, District Judge. This action is founded on a marine 
policy insuring a cargo, 2,753 drums of créosote oil in the British ship 
"Sardhana," shipped from London, England, to Eagle Harbor in 
Puget Sound, Wash., "including the risk of craft, and/or raft to and 
from the vessel." There is also incorporated in the policy by attaching 
to the margin a printed slip, which is not a part of the printed form, 
the following: 

"Warranted free from particular average, unless the vessel or craft or the 
interest insured be stranded, sunk or on flre. • • • " 

General average and salvage charges payable according to foreign 
statement or York-Antwerp rules, or 1890 rules, if in accordance with 
the contract of aiïreightment. Including ail risks of craft and boats, 
"including ail risks of transshipment and of craft, lighterage and/or 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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any other conveyances * * * from the vessel until safely deliv- 
ered in the warehouse. * * * " In the body of the printed form of 
the policy : 

"It is declared and agreed that Corn Fish Sait and Fruit Flour and Seed 
are warranted free from average unless gênerai or the ship be stïanded sunk 
or bumt." 

It is alleged that by reason of storms encountered on the voyage 
the cargo was battered and damage resulted by loss of créosote oil, 
and after arriving at the port of discharge a gale caused the barge 
used for lightering the cargo to capsize, and thereby four drums were 
lost and a large salvage expense incurred. On November 18th, a fire 
broke out in the after 'tween decks of the ship while lying in the port 
of Oak Harbor, behind the bulkhead forward of the lazarette. The 
following was entered in the log of the ship, and is sustained by the 
évidence : 

"November 18th. Stevedores contlnued to dlseharge the cargo and at 5 p. m. 
flnished for the day. 291 further drums were discharged. About 9:30 p. m. 
smoke was discovered Issuing from the after hatch, by one of the crew, who 
immediately notlfied the master and then gave the alarm. This alarm was re- 
sponded to by the crews of the ship Jupiter, the S. S. Hornelen, and the em- 
ployés of the Pacific Creosotlng Company, who brought wlth them several 
Chemical flre extlnguishers. The master went below through the lazarette and 
saw the reflectlon of the tire over the top of the bulkhead between the after 
'tween decks and the lazarette. The after 'tween decks were stlll full of 
cargo. After considérable trouble the flre was extingulshed, and it was then 
dlseovered that the aforesaid bulkhead, together with the door thereof (the 
bulthead was built in the vessel), and the dunnage In the after 'tween decks, 
were burned, and some of the ship's stores In the lazarette were damaged by 
water and chemlcals. The origln of the fire was not dlseovered." 

[1] The respondent claims exemption from liability on account of 
the "free from particular average" warranty; that the "Sardhana" 
was not "on fire"; that no recovery for the four drums lost on the 
lighter or for the salvage expenses can be had, because the lighter in 
question was unseaworthy ; that no recovery can be had in any event, 
it not being shown that any créosote was lost ; and that, if lost, it was 
not on the ship at the time of the fire, and the "F. P. A." clause does 
not apply; and that it is not shown what loss occurred because of 
périls insured against. 

It is strenuously urged that the fire was not sufficient to delete the 
"F, P. A." warranty, and reliance is placed on the plenlivet, Prob. 
p. 48, decided in 1893, and cited by the Suprême Court of the United 
States in London Insurance v. Companhia, etc., 167 U. S. 149, 156, 
17 Sup. Ct. 785, 42 L,. Ed. 113. In the form of policy previous to the 
Glenlivet Case, the word "burned" was used in the "F. P. A." clause. 
After this case was decided the words "on fire" were substituted for 
the word "burned." No case has been suggested where the words "on 
fire" hâve ever been before the courts in the same relation in any other 
case. The change of the words must hâve been made for a purpose. 
Thèse words, as statedby Judge Hanford in passing upon the excep- 
tions to the libel in this case in (D. C.) 184 Fed. 949, are not synony- 
mous. The policy sued on in the body thereof with relation to 
"corn," etc., uses the terms sunk or "burned" and in the margin with 
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relation to the cargo especially provides sunk or "on fire," clearly evi- 
dencing a purpose in the minds of the parties to distinguish from the 
former term and construction. The testimony of Mr. Beckett, an 
average adjuster of London, England, shows that, "under clauses 
* * * çontaining the words 'on fire,' it is the practice of the ad- 
justers in -England to consider the warranty open if some structural 
part of the vessel has been actually on fire." It is clear that "on fire" 
used in the policy was not to be considered as was "burned" in the 
Glenlivet Case. The warranty is drawn in the nature of an excep- 
tion to the liability of the insurer and is strictly construed against him. 
Judge Morrow, Circuit Judge, in Canton Ins. Offices v. Woodside, 90 
Fed. 301, 305, 33 C. C. A. 63, 68, said: 

"In the case at bar the intention of the parties is not espressed as eîearly 
as it might be, and heuce any doubt that there may be is to be resolved in 
favor of the insured and against the insurer. A policy of insurance is a con- 
tract of indemnity, and is to be liberally construed in favor of the insured. 
Yeaton v. Fry, 5 Cranch, 335 [3 L. Ed. 117] ; National Bank v. Insurance Co., 
95 U. S. 673, 679 [24 L. Ed. 563] ; Steel v. Insurance Co., 2 C. C. A. 463, 51 
Fed. 715, 723, and cases there cited ; 1 Arn. Ins. (6th Ed.) § 295. If the policy 
will falrly admit of two constructions, that one should be adopted which will 
indemnify the insured." 

"The Company cannot justly complain of such a rule. Its attorneys, officers, 
or agents prepared the policy for the purpose, we shall assume, both of pro- 
tecting the Company against fraud, and of securing the .just rights of the as- 
sured under a valid contraet of insurance. It is its language which the court 
is invited to interpret, and it is both reasonable and .iust that its own words 
should be construed most strongly against itself." National Bank v. Insur- 
ance Co., 95 U. S. 673, 24 L. Ed. 563. 

"If the Company by the use of the expressions found in the policy leaves 
it a matter of doubt as to the true construction to be given to the language, 
the court should lean against the construction which would limit the liability 
of the Company." London Assurance v. Companhia, etc., 167 U. S. 149, 17 
Sup. et. 785, 42 L. Ed. 113. 

The fire, as shown by the évidence, was on some structural part of 
the ship, and endangered the ship by actually burning some part of it, 
and this was sufficient to open the warranty clause. 

[2] The contention that the lighter in question was unseaworthy 
cannot be sustained. The provisions of the policy include "the risk of 
craft and/or raft to and from the vessel." 
"The warrant of seaworthiness which is iniplied as to the ship does not ex- 
■ tend to lighters employed to land the cargo." Arnold on Marine Insurance 
(8th Ed.) § 689 ; 19 Am. & Eng. Encyc. of Law (2d Ed.) 1002 ; 25 Cyc. 645 ; 
Lane v. NickersoB, L. R. 1 C. P. 412. 

The burden to show unseaworthiness, if that were material, is up- 
on the respondents. Nome Beach, etc., v. Munich Assurance Co. (C. 
C.) 123 Fed. 820. There is no testimony bef ore the court to establish 
such condition. 

[3] The bill of lading or shipping receipt for the cargo recites: 
"Shipped in good order and well-conditioned by Blagden, Waugh & Com- 
pany, in and upon the good ship called the Sardhana * * • 2,753 drums 
of créosote oil." 

The captain of the ship was asked : 

"Was not ail of the cargo in apparent good order and condition when re- 
ceived on said ship 7 Yes, I rejected what we considered bad drums." 
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The ship's log recites, and thèse facts are in évidence : 

"Sept. 26. It was noticed that by the soundings In the pump well that there 

was an increase of liquid which appeared to be mostly créosote." 
"Nov. 3. Similar conditions were encountered, and the cargo again worked 

badly." 

The witness Wylie testified : 

"Tlie créosote escaped into the hold of the vessel partly on account of the 
severe weather and partly on account of the original weakness of the drums, 
and the leakage of créosote was to some estent due to the screw bungs working 
out." 

On the arrivai of the ship at its port of discharge, it was found that 
there had been lest during the voyage the différence between the cargo 
received and that dehvered, which is claimed in the libel. 

"There is no implied warranty in a policy on goods that the goods are sea- 
worthy for the voyage." 2 Arnold on Marine Insurance (8th Ed.) § 689. 

The ship "Sardhana" being seaworthy when she left London, the 
cargo in good order and condition when received on the ship, the dam- 
age to the drums being external, and it conclusively appearing that 
there was a loss of cargo, the libelant is entitled to recover his damage. 
The Peter der Grosse, L. R. 1 P. D. 414 ; Nome Beach, etc., v. Mun- 
ich Insurance Co. (C. G.) 123 Fed. 827. 

Under the terms of the policy, and the warranty being open by rea- 
son of the ship being "on fire," the respondents are liable for the total 
damage claimed. 26 Gyc. 682 ; London Assurance Co. v. Gompanhia, 
167 U. S. 149, 17 Sup. Ct. 785, 42 L. Ed. 113; 1 Gyc. 884A; Thames 
& Mersey Marine Insurance Go. v. Pitts, 7 Aspinwall's Maritime Gas- 
es (N. S.) 302. 

À decree may be entered accordingly. 



JOHNSON V. LATTÏ. 

(District Court, N. D. Ohio, B. D. December 15, 1912.) 

No. 7688. 

Divorce (§ 324*) — Decree — Support ok Ohildren — Liabiliït fob Neces- 

SARIES. 

A decree, divorcing plaintiff from défendant, gave her the custody of 
thelr infant child and adjudged that he pay plaintiff $100 a month until 
February 1, 1909, and 3108.33 for flve years thereafter, out of which the 
child was also to be cared for, but declared that, in the event of plain- 
tiff's marriage, the allmony should from that day cease, but défendant 
should not be thereby relieved from his liability to support the child. 
Beld, that plaintiff! having remarrled and having expended certain sums 
in Ohio, Indlana, Illinois, and Virginia for necessaries furnished the chUd, 
she was entitled to recover reimbursement therefor pursuant to such de- 
cree under the laws of each of such states. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. § 826 ; Dec. Dig. § 
324.*] 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
210 F.— 61 
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In Equity. Suit by Edith Pettit Johnson against Samuel D. Latty. 
On demurrer to plaintiff's amended pétition. Overruled. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, for plaintiff. 
M. B. & H. H. Johnson, of Cleveland, Ohio, for défendant. 

DAY, District Judge. This matter arises on a demurrer filed to the 
plaintiff's first amended pétition. In this pleading the plaintifï al- 
lèges, in substance, that on October 26, 1892, she was married to the 
défendant ; that on October 9, 190O, there was born to the plaintiff, 
as a resuit of this union, Helen Marie Latty'; that on July 2, 1904, the 
court of common pleas of Cuyahoga county, Ohio, rendered a decree 
divorcing the plaintiff from the défendant, giving her the custody of 
the child, adjudging that the défendant should pay to the plaintiff 
$100 a month until February 1, 1909, and $108.33 a month for five 
years, beginning March 1, 1909, with the privilège of discounting the 
future payments as alimony, out of vi'hich the child was also to be 
cared for, and f urther provided that : 

"In event of the marriage hereafter of Edith Pettit Latty, the alimony 
hereln allowed shall from that date cease and détermine. Samuel D. Latty 
shall not, however, be thereby relleved from hls liability to support Helen 
Marie Latty." 

It is alleged that this decree is still in force ; that up to and includ- 
ing January 31, 1905, the défendant paid the alimony as ordered in 
the decree; that on February I, 1905, the plaintiff married one H. D. 
Johnson; that thereafter the défendant made no f urther payments 
to the plaintiff; that the plaintiff has paid sums aggregating $10,000 
for the support, éducation, and maintenance of the child ; that of said 
sums about $1,000 was expended in Ohio, about $6,000 in Indiana, 
about $1,000 in Illinois, and about $2,000 in Virginia; and that by 
reason of the foregoing facts she is entitled to reimbursement from 
the défendant in the sum of $10,000. 

The demurrer directly raises the question whether the divorced hus- 
band is liable for the necessaries furnished, in each of the four states, 
Ohio, Indiana, Illinois, and Virginia. Counsel agreed, upon oral ar- 
gument, that the court might consider an agreement entered into be- 
tween the parties, prior to the divorce decree; but I do not find it 
necessary to consider this agreement, in order to décide the question 
as submitted to me on demurrer. The question which is presented for 
décision is whether or not the divorced husband, under this divorce 
decree, is liable for the necessaries furnished by the wife for the minor 
child in the several states. 

It must be borne in mind that the divorce decree after providing for 
alimony, and after providing for a release of this alimony, in case of 
the wife's remarriage, specifically provides that the défendant shall 
not, however, be thereby relieved from his liability to support Helen 
Marie Latty. It is well established in Ohio that the obligation of a 
father to provide reasonably for the support of his minor child, until 
the latter is in a position to provide for his own support, is not im- 
paired by a decree which divorces the wife by reason of the husband's 
misconduct and gives to her the custody, care, and culture of the child, 
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and allows her a sum of money as alimony, but with no provision for 
the child's support. Pretzinger v. Pretzinger, 45 Ohio St. 452, 15 N. 
E. 471, 4 Am. St. Rep. 542. This is one of the acknowledged leading 
cases of the country, bearing upon the subject now under considéra- 
tion. It is contended by the défendant that by the law of Indiana no 
obHgation is imposed upon a divorced husband to reimburse his former 
wife for sums by her expended for necessaries, furnistied to their chil- 
dren, granted to her custody, unless, of course, the divorce decree or- 
dered such reimbursement. The défendant cites, in support of this 
doctrine, the cases of Husband v. Husband, 67 Ind. 583, 33 Am. Rep. 
107, and Ramsey v. Ramsey, 121 Ind. 215, 23 N. E. 69, 6 L. R. A. 
682. In both of thèse cases, there was no provision made in the di- 
vorce decree for the support of a minor child or children. The read- 
ing of thèse cases malces it plain that, if the divorce decree provides 
for the support of the child, a claim on behalf of the divorced party 
would be sustained. In the case at bar, the divorce decree, in pro- 
viding for the aHmony in aggregate amounts, provides that from that 
sum the plaintifï is to care for the child, Helen Marie Latty, and fur- 
ther provides that the obHgation of the father to support the child 
shall not be, by reason of the remarriage of the mother, a release of 
the father from the obligations to pay the amount which might be 
strictly termed alimony. The two Indiana cases recognize the doc- 
trines that the obligation springs from an implied contract. But the 
court says, in the Ramsev Case, at page 220 of 121 Ind., at page 71 
of 23 N. E. (6 L. R. A. 682) : 

"Slisht évidence may sometimes warrant the inference that a contract for 
the infant's necessaries is sanctioned by the parties. The évidence of a con- 
tract may grow out of any infinité variety of circumstances." 

In the case of Conn v. Conn, 57 Ind. 325, the court of Indiana, deal- 
ing with the suggestion relating to the support of minor children, says : 

"The decree does not deny the right of the children to be supported and edu- 
cated by their father, nor is he absolved from sucli obligation by the decree. 
Such right and obligation are the same as though no divorce had been de- 
creed, or the custody of the children had not been given to the mother." 

The case of Logan v. Logan, 90 Ind. 107, recognizes and establishes 
the doctrine in Indiana that, when a divorce is granted, the court has 
f uU authority to provide for the support of the children. At page 111 
of 90 Ind., the case of Husband v. Husband, 67 Ind. 583, 33 Am. Rep. 
107, is considered, and it is held to conflict in no way with this déci- 
sion. The court says, ref erring to Husband v. Husband : 

"This was an action by the divorced wife against the divorced husband, to 
recover from him for the support of a child, whose custody had been awarded 
to her when the divorce was granted. It is held, simply, that having taken a 
decree for divorce and the custody of the child, without having obtained a pro- 
vision for its support, she could not recover in the manner attempted." 

In Leibold v. Leibold, 158 Ind., at page 60, 62 N. E. 627, the court 
holds that, when a father has so conducted himself that it is necessary 
and proper to deprive him of the custody of his minor child, he is not 
thereby relieved from his duty to support such child. The court cites, 
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wîth approval, from Bishop upon Marriage and Divorce, §§ 1223- 
1224, wherein this authority says: 

"It Is not the policy of the law to deprive children of their rights on ac- 
count of the dissensions of their parents, to which they are not parties, or to 
enable the father to convert his own misconduct into a shield against parental 
liabiUty." 

Considering the Indiana authorities, I reach the conclusion that, 
under the law of Indiana, the divorced husband, under this Ohio de- 
cree of divorce, is liable for necessaries furnished the minor child. 

It is contended that, while the décisions of Illinois are not so ex- 
plicit as the décisions of Indiana, yet that under the Illinois law the 
plaintiff would not be entitled to a recovery. The case of Dawson v. 
Dawson, 110 111. 279, and the case of Johnson v. Johnson, 36 111. App. 
152, are cited in support of this doctrine. 

The case of Dawson v. Dawson is not at ail instructive, and has no 
bearing on the question hère presented. 

The case of Johnson v. Johnson raises the question of the sufficiency 
of an alimony allowance, which, under the decree provided for what 
might strictly be termed alimony, and the support of the child, and in 
no way discusses the question presented by this case at bar. 

On the contrary, it is the well-established law of Illinois that a de- 
cree dissolving the marriage relation, giving the custody of the chil- 
dren to the mother, allowing a sum in gross as her alimony, does not 
impair the obligation of the father to support the children. Plaster v. 
Plaster, 47 111. 290; Steele v. People, 88 111. App. 186; Konitzer v. 
Konitzer, 112 111. App. 326. So it is very clearly established that the 
défendant is liable for the child's support under the circumstances of 
this proceeding. 

No casée are cited by either side, citing the liability of the divorced 
husband for the child's support; under the law of Virginia ; but sec- 
tion 3795C of the Virginia Code of the issue of 1904 renders the father 
primarily liable for the support of the child, and doubtless the law of 
Virginia is the law of most of the states of the Union, that the hus- 
band, under the circumstances of the situation presented by this péti- 
tion, is liable for the support of a minor child whose custody has been 
granted to the wife, with a provision for support in the divorce de- 
cree. 

The obligation is recognized bv the Suprême Court of the United 
States in Dunbar v. Dunbar, 190 U. S. 351, 23 Sup. Ct. 761, 47 L. 
Ed. 1084. The Suprême Court, in holding that a father's obligation 
to support his minor children is not relieved by proceedings in bank- 
ruptcy, says: 

"At eommon law, a father is bound to support his legitimate children, and 
the obligation continues during their minorlty. We may assume this obliga- 
tion to exlst in -ail the states. In this case the decree of the court provided 
that the children should remain in the custody cî tlie wife, and the contract 
to contribute a certain sum yearly for the support of each child during his 
mlnority was simply a contract to do that which the law obliged him to do ; 
that is, to support his minor children. The contract was a récognition of Buch 
liability on his part" 
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The facts stated in the pétition plainly indicate that in the divorce 
decree it was the intent of the parties that Edith Pettit Latty should 
be divorced from her husband; that she should hâve the custody of 
their child, Helen Marie Latty, during her minority ; that the divorced 
husband, Samuel D. Latty, should pay to this divorced wife certain 
sums of money, out of which payments the divorced wife was to care 
for the child so far as the alimony would pay ; that is, that out of this 
gross sum she should pay for the child's support, but providing fur- 
ther in the decree that if Latty, the divorced husband, was relieved 
from paying the alimony, he should not be relieved from his liability 
for the support of the child. It is clearly the intention of the parties 
that even in case of remarriage the défendant should not be relieved 
from supporting his child. This was his common-law obligation ; this 
is his obligation under the laws of the state of Ohio; and under the 
facts in this case, with the provisions of this divorce decree, it is the 
law of Indiana, of Illinois, and of Virginia. 

The demurrer will be overruled, with exceptions granted. 



In re H. B. HOLLINS & CO. 

Es parte HOGEBOOM. 

(District Court, S. D. New York. February 9, 1914.) 

PLEDGES (§ 19*) COLLATERAL SECUEITY DEAFTS. 

Where a bankrupt deposited collaterals to secure acceptances of foreign 
bills of exeliange by B. & Sons, and the bankrupt, as an inducejQent to 
couiplainant's assignor to purchase certain bills drawn against sneh col- 
laterals, informed it that the drawee had agreed to accept the drafts, and 
that the drawer had deposited collaterals against the acceptances, the col- 
laterals operated as security for the bills before as well as after ac- 
ceptance. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 58-63 ; Dec. Dig. 
§ 19.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of H. B. 
HoUins & Co. On pétition of John L. Hogeboom for the application 
of the proceeds of certain collaterals to the payment of the bankrupt's 
drafts. Report of référée granting such relief aifirmed. 

This is a motion to conflrm the report of a spécial master. The pétition was 
filed against a receiver in bankruptcy and is stated at length below. The re- 
ceiver answered, and the issues were referred to a spécial master, before whom 
the receiver admltted ail the allégations of the pétition. Upon the facts as so 
found, the master reported in favor of the petitioner and dlrected that the col- 
laterals mentioned in the pétition should be used in payment of the drafts. 

The foUowing are the allégations of the pétition: 

I. That the International Banking Corporation, hereinafter mentioned, is, 
and at ail the times hereinafter mentioned was, a corporation duly organized 
and existing under the laws of the state of Connectlcut. 

II. That at ail the times hereinafter mentioned, Ernest RufCer, Maurice Euf- 
fer, and Richard de Neufvllle were, and still are, copartners doing business un- 
der the firni name of A. Kufifer & Sons, at No. 39 Lombard street, London, 
England, where at ail such times they conducted and still conduct a gênerai 
banking business. 

*For other cases see same toplc & | numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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III. That on or about April 21, 1911, the sald A. Euffer & Sobs entered Into 
a contract in writing wlth the bankrupts pursuant to wliich contract the said 
A. RufEer & Sons agreed to aceept drafts of the équivalent of about $125,000, 
outstandlng at any one tlme and drawn upon them by the said bankrupts 
against deposlt of collatéral securlty by the said banUrupts with a New York 
depositary for account of A. EufCer & Sons. 

IV. ïhat, pursuant to the said agreement, the said bankrupts, prior to draw- 
ing the drafts hereinafter described, deposited with the Equitable Trust Com- 
pany, a New York corporation carrying on business at No. 37 Wall street, in 
the borough of Manhattan, city, county, and state of New York, certain col- 
latéral securlty to the account of A. Ruffer & Sons, and that the said A. Ruf- 
fer & Sons had previously thereto accepted the said Equitable Trust Com- 
pany as a depositary under the said agreement. 

V. That the sald collatéral securlty consisted of the followlug: 50M Dé- 
troit, Toledo & Ironton Ry. Recelver's certiflcates. 20M ïoledo, St. Louis & 
Western R. R. 4. 2M Distillers Securlties 5. 100 U. S. Steel pret'erred shares. 
100 Car Foundry shares. 100 St. Paul shares. 100 Brltish American Tobacco 
shares. 100 Mackay, Commercial Cable Company shares. 

VI. That on or about November 7, 1913, the said bankrupts drew against 
the said collatéral securlty their certain drafts or bills of exchange upon the 
défendants, payable 90 davs after sight; the said drafts consisting of the fol- 
lowing; £2,500, £2,500, £2.500. £2,500, £2.500, £2,500, £589 5s. Gd., amounting 
In ail to the sum.of £15,589 5s. 6d. sterling, being the équivalent of $75,000, 
payable at the maturity of the bills, and that the said drafts or bills of ex- 
change are the only ones drawn by said bankrupts and now outstanding 
against the said securlties. 

VII. That on or about November 7, 1913, the said bankrupts offered for sale 
the said drafts or bills of exchange hereinbefore described, and represeuted to 
the said International Banking Corporation that said drafts or bills of ex- 
change were drawn pursuant to agreement existing between the said bank- 
rupts and the said A. Ruffer & Sons, and that the said International Banking 
Corporation thereafter and on the same date purchased the said drafts or bills 
of exchange paying for them the sum of $74,579.10, said sum being the value in 
exchange on that day of £15,589 5s. Od., being the équivalent of $75,000, pay- 
able by bills of exchange in pounds sterling at 90 days after sight. 

VIII. That, at the time of each drawing of drafts or bills of exchange un- 
der the said agreement, the sald bankrupts wrote and mailed to the said A. 
Suffer & Sons a letter in the form hereto annexed marked "Exhibit A," and 
made a part hereof, except that tn the said Exhibit A the dates and amounts 
are lef t blank. 

IX. That on or about October 10, 1913, the said bankrupts had drawn their 
drafts or bills of exchange upon the said A. Ruffer & Sons in the sum of 
£10,429 14s. 2d., sterling, the équivalent of $50,000, against securlties other 
than those above described, which securlties were also deposited with the said 
Equitable Trust Company hj the bankrupts, and that said drafts or bills of 
exchange were duly accepted by the sald A. Ruffer & Sons pursuant to the 
said agreement. 

X. That prior to the purchase by the said International Banking Corpora- 
tion on November T, 1913, of the drafts or bills of exchange described in para- 
graph VI of this pétition, it had been the custom of the said bankrupts so to 
deposit spécifie securlties for the account of A. Ruffer & Sons, and then to 
draw drafts or bills of exchange upon said A. Ruffer & Sons against said spé- 
cifie securlties, as in sald agreement provided. ïhat it is a well-known and 
establlshed custom in dealings between New York and foreign bankers to en- 
gage in business transactions in the manner herein described ; that is, where 
bills of exchange are drawn by a New York banker upon a foreign banker, 
euch drawings are against spécifie securlty, of ail of which facts and custom 
the said International Banking Corporation had knowledge and relied upon 
at the time it purchased the drafts or bills of exchange hereinbefore described. 

XI. That on or before November 21, 1913, the sald A. Ruffer & Sons re- 
fused to aceept any or ail of the said drafts or bills of exchange so purchased 
by the said International Banking Corporation, giving as a reason for such 
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refusai that prior to the présentation to theiu) of the sald drafts or bills of 
exchange for acceptanee a pétition had been filed by the ereditors of the sald 
bankrupts for thelr adjudication as bankrupts. 

XII. That on November 21, lOlt!, and subséquent to the matters hereinbe- 
fore set forth, the said International Banking Corporation duly assigned to 
your petltioner by Instrument in wrlting ail cause or causes of action to it 
belonging because of the matters above stated, and also ail its right, title, 
and inlerest In and to the securlties herelnbefore desc'ribed, and that your pe- 
tltioner is the owner and holder of the sald drafts or bills of exchange pur- 
chased as aforesald by the sald International Banking Corporation. 

XIII. That by reason of the matters aforesaid your petitioner became the 
owner of an interest in the sald securlties agalnst which the said drafts or 
bills of exchange so purchased by its assignor were drawn, equal to $75,000, 
payable In pounds sterling at the rate of exchange prevailing at the time of 
such payment, with Interest thereon, if payment delayed after the maturity of 
the sald drafts or bills of exchange, and the expense to whlch it had been put 
by reason of the said refusai of A. Ruffer & Sons, to accept the sald drafts, 
but that the receiver Is unwllllng to recognlze the said interest of your petl- 
tioner and désires an order of court, and the said Equitable Trust Company 
refuses to surrender thé said securities to your petltioner, except with the con- 
sent of the said receiver. 

Charles C. Deming and W. W. Lancaster, both of New York City, 
for petitioner. 

George M. Mackellar, of New York City, for receiver, 

HAND, District Judge (after stating the facts as above). The sev- 
enth article of the pétition allèges that the drawer represented to the 
purchaser that the "drafts were drawn pursuant to agreement existing 
between" the drawer and the drawee. The pétition in the tenth article 
allèges that it was a well-known and established custom in such cases 
for the New York banker to deposit against thèse drafts spécifie se- 
curity, and that of this custom the purchaser had knowledge and relied 
upon it. The représentation must therefore be interpreted as équiva- 
lent to the drawer's statement as an inducement to the purchaser that 
the drawee had agreed to accept the drafts and that the drawer had de- 
posited collatéral against the acceptances. I do not think that the draw- 
er should be thought to hâve said this only to persuade the purchaser 
that the drawee would accept because he had agreed to accept, but al- 
so to persuade him because securities had been deposited against the 
acceptances. The turning point of the case then becomes this : Should 
this représentation as to the collatéral be limited to the period after 
acceptanee, or should it be interpreted as extended on the purchaser's 
behalf so as to cover the whole period during which the draft was out- 
standing ? 

The Court of Appeals of the State of New York, in MuUer v. Kling, 
209 N. Y. 240, 103 N. E. 138, in the case of an express représentation 
that the acceptanee would be secured, has held that the security inured 
as well to the purchaser bef ore acceptanee as after. In that case Judge 
Gray suggests that the interview between the drawer and the purchaser 
must hâve meant something relative to the purchaser's proposed action. 
It must hâve been intended to induce him to buy the draft by assuring 
him that at some time he would hâve the benefit of the collatéral. 
That the period which he should hâve that benefit should include the 
time before acceptanee I think is clear, for the following reasons : Be- 
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fore acceptance the holder has thé security only o£ the drawer; after 
acceptance lie has the security of both drawer and drawee. To assure 
the holder that he may rely upon the drawer's collaterals can hardly in 
reason be interpreted as covering only that period when he has the 
crédit of both drawer and drawee. That would be to secure him while 
he has the security of two names and leave him unsecured while he 
has but one of the two, which is a most unlikely purpose to attribute to 
the parties. I can well understand how the contrary might be true, if 
acceptance relieved the drawer, and so left the holder with the obli- 
gation only of a f oreign accepter about whom he might be supposed to 
know little ; but I can see no reason why, when the drawer is repre- 
senting that there are securities again.st his own obligations, he should 
be thought to intend those obligations only during a time when they 
were already secured by the added obligation of the drawee. Any pur- 
pose to induce the purchaser to buy on the faith of the collatéral ought 
to include, I should think, the whole time when he held them. 

As I view the case, therefore, it does not présent the question of a 
drawer securing the drawee and selling the draft without any repré- 
sentation. It is therefore not necessary to consider the propriety of 
the ruling in Watts v. Shipman, 21 Hun, 598, which seems to go to the 
extent of allowing the holder recourse against the collatéral in that 
case. Marine Fire Insurance Bank v. Jauncey, 3 Sandf . 257, is not to 
the contrary. In the first place, the drawee had accepted, and the pur- 
chaser was of course entitled to the security if there was security. 
The only question was whether the cotton was gênerai assets or spe- 
cifically pledged, and the court held it was gênerai assets which the 
drawee might apply generally on his account, as he did. I can hardly 
think that any gênerai questions of equity arise, or that Hurley v. Atchi- 
son, Topeka & Santa Fé Ry., 213 U. S. 126, 29 Sup. Ct. 466, 53 L. 
Ed. 729, has any application. The question is, of the interprétation of 
the parties' intention, and is équitable only in the sensé that ail such 
interprétations involve questions of equity. The case dépends, I think, 
upon the fact that the drawer represented to the purchaser, among 
other things, that the draft was secured, and that this représentation 
should be construed as the Court of Appeals construed it in MuUer 
V. Kling, supra. 

The report is afSrmed, with costs. 



SMITH V, REED et al. 

(District Court, N. D. Ohio, E. D. September 16, 1912.) 

-No. 8243. 

CorrBTS (§ 346*) — Service et Publication — Attaciiment — Fedekal Courts. 
Jud. Code, § 51 (Act March 3, 1911, e. 231, 36 Stat. 1101 [U. S. Comp. 
St. Supp. 1911, p. 150]), provides that no civil suit shall be brought be- 
fore either of the courts of the United States against any person by origi- 
nal proceas or proceedlng in any other district than that whereof he is 
an Inhabitant, but where the jurisdlction is founded on dlversity of cit- 

•For other cases see same topic & § NUMBtK in Dec. & Am. Digs. 19(v7 to date, & Rep'r Indexe» 
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Izenship, suit shall be brought only in the district of the résidence of ei- 
ther the plaintiff or the défendant. Rev. St. § 915 (U. S. Oomp. St. 1901, 
p. 684), déclares that in common-law causes in the circuit and district 
courts plaintiff shall be entitled to similar remédies, by attachment or 
other process against the defendant's property, which are now provided 
by the laws of the state in which the court is held, and that such circuit 
or district courts may, from time to time, by gênerai rules, adopt such 
State laws as may be in force in the states where they are held in rela- 
tion to attachments and other process. Held that, though Gen. Code 
Ohio, § 11292, pro vides for the issuance of foreign attachments on the 
ground that the défendant is a nonresident, yet, it having been deter- 
mined that Personal service on the défendant is necêssary to institute a 
suit in the fédéral courts, jurisdiction cannot be acquired by a fédéral 
court, of a défendant who is a nonresident of the state and district, by 
an attachment of liis property within the division and district and a pub- 
lication of the summons in accordance with the state law. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 918; Dec. Dig. § 
346.*] 

Action by Charles B. Smith as administrator, etc., against William 
Reed and others. On défendants' motion to quash the service. 
Granted. 

E. C. Chapman and R. B. & A. G. Newcomb, of Cleveland, Ohio, for 
plaintiff. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for défendants. 

DAY, District Judge. In this case the défendant Reed has filed a 
motion asking the court to set aside and quash the service of summons 
herein upon said défendant, for the reason that the court has no 
jurisdiction over the person of said défendant. 

An attempt was made to secure personal service upon the défend- 
ant, which service was plainly déficient. Accordingly no personal 
service was made upon the défendant, but an attachment was issued 
under a proper affidavit under the state practice, and the property 
of the défendant was seized. An affidavit for service by publication 
under the Ohio statute was filed and published according to law. 

The question which arises, is this : Can this court acquire original 
jurisdiction of the défendant, William Reed, by proceedings in at- 
tachment, in accordance with the laws of Ohio, against the property 
of said Reed found within the limits of this division and district? 

It might be said, in passing, that since the pétition was originally 
filed by leave of court, it has been amended. This amendment does 
not change the parties to the original cause of action, nor does it 
change the original cause of action set forth in the original pétition. 
The légal efl'ect of the amendment is to render the pétition as though 
it had originally read as amended, and this amendment estabHshes the 
existence of the jurisdiction from the commencement of the suit. Car- 
negie et al. v. Hulbert, 70 Fed. 209, 16 C. C. A. 498; Bowden v. 
Burnham, 59 Fed. -752, 8 C. C. A. 248. 

The jurisdictional statute applicable to this case, is Act of March 
3, 1875, c. 137, 18 Stats. at Large, 470, as amended by Act Aug. 13, 
1888, c. 866, 25 Stats. at Large, 434, and is found in chapter 2, which 

•For other cases see same topic & § ndmeee in Dec. & &.m. Digs. 1907 to date, & Rep'r Indexes 
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is a chapter on Jurisdiction of the so-called Judicial Code, being 
the act of March 3, 1911 (U. S. Comp. St. Supp. 1911, p. 150). This 
act gives to the District Court, formerly the Circuit Court, jurisdic- 
tion where there is a "controversy between citizens of the state and 
foreign states, citizens or subjects," where the matter in controversy 
exceeds, exclusive of interest and costs, the sum or value of $3,000. 
Following this gênerai ground of jurisdiction, as found in the act 
of March 3, 1875, as amended by the acts of March 3, 1887, and 
August 13, 1888, is this language: 

"And no civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any other district than tbat 
whereof he Is an inhabitant, but where the jurisdiction Is fonnded only on 
the faet that the action Is between citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintilï or the de- 
fendant." 

In the Judicial Code passed March 3, 1911, as has already been 
observed, the jurisdiction of the District Court is found in 'section 
24 under chapter 2 on Jurisdiction. The provision last quoted is 
found in section 51 of said act, under chapter 4, entitled Miscellane- 
ous Provisions. 

Section 915 of the Compiled Statutes of the United States reads as 
follows : 

"Attachmeuts: 

"In common-law causes in the circuit and district courts the plalntiff shall 
be entitled to similar remédies, by attachment or other process, asainat the 
property of the défendant, which are now provlded by the laws of the state 
In which such court is held for the courts thereof ; and such circuit or dis- 
trict courts may, from time to time, by gênerai rules, adopt such state laws 
as may be in force in the states where they are held In relation to attach- 
meuts and other process: Provlded, that similar prelimluary affidavits or 
proofs, and similar securlty, as required by such state laws, shall be flrst 
furnished by the party seeliing such attachment or other reniedy." U. S. 
Comp. St. 1901, p. 684. 

This court has adopted rules making the provisions of the Ohio 
Statutes relating to attachments applicable to proceedings in this court. 
The statutes of Ohio, under section 11,292 of the Ohio General Code, 
provide for the institution of foreign attachments on the ground that 
the défendant is a nonresident of the state of Ohio. This ground of 
attacliment, on the basis of nonresidence, is specified in section 11,819 
of the Ohio General Code. 

There is no controversy but that under the statutes of the state of 
Ohio the commencement of a suit against a nonresident by attachment 
is authorized. It is, however, urged by counsel for the défendant 
that an attachment is but an incident to a suit, and that unless suit 
can be maintained the attachment must fall. In other words, unless 
this court has jurisdiction, not only over the person of the défend- 
ant, but also over the subject-matter, this suit cannot be maintained. 
And the fundamental question arises as to whether this court can 
acquire jurisdiction over an individual défendant residing outside of 
the district, by attaching the property of the défendant found within 
the district. 



SMITH V. EEED 971 

The language employed in section 51 of the Judiciary Act, provid- 
ing that where jurisdiction is founded only on the act as between cit- 
izens of différent states, and that suits shall be brought only within 
the résidence of either the plaintiff or défendant, is insisted by the 
défendant to be not jurisdictional, but simply such language as gives 
the défendant a privilège which he may or may not assert at the 
proper time. It is important to note that this language is placed in 
the new Judicial Code among the miscellaneous provisions, and does 
not appear in the chapter conferring jurisdiction upon the court. This 
portion of the acts in référence to the citizenship of the parties to the 
suit was considered in the case of Bogue v. Chicago, BurHngton & 
Quincy R. R. Co. (D. C.) 193 Fed. 728, 731, where the court said: 

"Plalntlffs' couiisel, both In oral argument and by brlef, was utterly mls- 
taken as to the effect of the statute prescribing the place of brxnging an ac- 
tion. This statute is in no sensé Jurisdictional. The plaintiff has a légal 
right to bring hls action in any district of the United States other than where 
both are cltlzens of the same state and there, in the event of lawful service, 
the case will go to a valid judgment, unless the défendant timely objects to 
plaintiff maintaining the case in a district other than where either the one 
or other résides. It Is a mère privilège that the défendant can waîve, or 
timely protest agalnst. It Is not jurisdictional." 

Discussing the jurisdiction of the fédéral courts in attachment, Pos- 
ter on Fédéral Practice, vol. 2 (4th Ed.), page 1254, says : 

"Thèse rules and the statute do not give a circuit or district court power 
thus to acqulre jurisdiction over a person not a résident of the district nor 
served with process therein (cltlng cases). * • * It Is doubtful whether 
the wrlt of attachment can be issued lu a suit originally instituted In a féd- 
éral court, before jurisdiction has been obtained by service of original pro- 
cess." 

In the case of Ex parte Railway Co., 103 U. S. 794, 26 L. Ed. 461,a 
suit was commenced in the United States Circuit Court for the Dis- 
trict of lowa against a citizen of Massachusetts, by which the plain- 
tiff sought to acquire jurisdiction by attaching the defendant's proper- 
ty, on the ground that he was a nonresident. No personal service was 
made on the défendant, and on his setting up a plea to the jurisdiction, 
the court dismissed the suit and dissolved the attachment. 

Chief Justice Waite, speaking for the court, at page 796 of 103 U. S. 
(26L. Ed. 461), said: 

"It is conceded that the person against whom this suit was brought In the 
Circuit Court was an mhabitant of the state of Massachusetts, and was not 
found in or served with process in lowa. Cleany, then, he was not suable 
in the circuit court of the District of lowa, and unless he could be sued, no 
attachment could issue from that court against his property. An attachment 
Is but an Incident to a suit, and unless the suit can be maintained the attach- 
ment must fall." 

The doctrine announced by this opinion that an attachment is but an 
incident to a suit and must fall unless the suit itself can be maintained 
against the défendant, irrespective of the attachment, was again consid- 
ered in the case of Laborde v. Ubarri, 214 U. S. 173, 29 Sup. Ct. 552, 
53 L. Ed. 955. At page 174 of 214 U. S., at page 552 of 29 Sup. Ct. 
(53 L. Ed. 955), Justice Holmes, when delivering the opinion of the 
court said: 



972 210 FEDERAL REPORTER 

"There Is presented hère a subordinate question as to tlie right of the 
plalntiffs In error, who were aiso the plalntlffs below, to retain an attach- 
ment against property alleged to belong to two nonresideut heirs of Pablo 
Ubarri. The District Court ordered the complaint to be dismissed as to 
thèse heirs and the attachment against any of their property to be dissolved, 
on the principle that bas been laid down more than once by thls court that 
in the courts of the United States 'attachment is but an incident to a suit, 
and unless the suit ean be maintained the attachment must fall.' Ex parte 
Kallway Co., 103 U. S. 791, 796 [26 L. Ed. 461]. 'Unless tbe suit can be main- 
tained' meaus, of course, unless the court bas jurlsdiction over the persoii 
of the défendant. See, further, Toland v. Sprague, 12 Pet. 300, 330, 336 [9 L. 
Ed. 1093] ; Chaflfee v. Hayward, 20 How. 208 [15 L. Ed. 851]; Clark v. Wellw, 
203 U. S. 164 [27 Sup. Ct. 43, 51 L. Ed. 138]." 

It is contended by counsel for the plaintiff that a number of thèse 
cases, especially the case in 103 U. S., and the basic case of Toland 
V. Sprague, 12 Pet. 300, 9 h. Ed. 1093, were decided when the statutc 
contained a requirement that the suit could be instituted in the dis- 
trict in which the défendant was an inhabitant, or in which he mighi: 
be f ound, and that since the additional législation, providing that suit 
might be brought in the district of the résidence of either the plaintiff 
or défendant, thèse décisions would lose their force. This would be if 
they were jurisdictional, but if the législation in this respect only gives 
the privilège to the défendant and is not jurisdictional, thèse décisions 
referred to by Justice Holmes would hâve ail of the force which it is 
contended by counsel for défendant they possess. 

Counsel for plaintiff very ably contend that the case of the Boston & 
Maine Railway v. Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 
1002, expresses the position they take in this matter. It appears to me 
that the court held in the Gokey Case that the division superintendent 
of the railway was a known agent, and that service upon him in an at- 
tachment suit was proper under the Vermont Statutes. I cannot per - 
ceive that the court held in this case that the fédéral courts would take 
jurisdiction of a nonresident défendant solely by virtue of an attach- 
ment of property. It appears to me that the language in Justice 
Holmes' opinion, in the case of Laborde v. Ubarri, in 214 U. S., rede- 
clared the doctrine of Toland v. Sprague and established it as the law 
which must be observed to a suit, and that unless the suit can be main- 
tained, that is, unless the court has jurisdiction over the person of the 
défendant, the attachment must fall. 

It is urged by counsel for plaintiff that in the case of Clark v. Wells, 
203 U. S. 164, 27 Sup. Ct. 43, 51 L. Ed. 138, and Davis v. Cleveland, 
G., C. & St. L. Ry. Co., 217 U. S". 157, 30 Sup. Ct. 463, 54 L. Ed. 708, 
27 L. R. A. (N. S.) 823, 18 Ann. Cas. 907, the jurisdiction of the féd- 
éral courts in foreign attachments is recognized. Both of thèse suits 
were originally instituted in the state court and service procured by 
attachment. The question arises on removal to the fédéral courts. 
Justice Day, in deciding the case of Clark v. Wells, 203 U. S. 164, 27 
Sup. Ct. 43, SI L. Ed. 138, overruled the contention of the plaintiff 
that the effect of the removal was to render nugatory the attachment 
proceedings in the state court upon the express ground that section 4 
of Removal Act March 3, 1887, c. 373, 24 Stat. 552 (U. S. Comp. St. 
1901, p. 514) prohibited this. It is quite apparent in this décision last 
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referred to that the défendant by having the cause removed to tlie féd- 
éral court waived the personal privilège contained in section 51 of the 
Judicial Code. 

In a very récent case, that of United States v. Brooke (D. C.) 184 
Fed. 341, which was a suit for the United States against two parties, 
arising out of the violation of the custom laws, in which the govern- 
ment souglit to seize property of nonresidents, by warrant of attach- 
ment, without personal service, Judge Hazel says: 

"The attachment granted herein must be vaeated on the grotind that ju- 
rlsdlction has not been obtained over the person of the défendants. Accord- 
ing to the moving papers, the défendants are résidents of * * * Eng- 
land. * * « 

"The authorities uniformly hold that to merely find property of a défend- 
ant in the district does not mean finding the défendant therein, for the pur- 
pose of bringing suit against him." 

After referring to the Conformity Acts, the court said: 

"But such provisions do not expressly or impliedly give a United States 
District Court jurisdiction of proceedings in rem against the property of a 
nonresident défendant who has not been personally served. The Suprême 
Court has held that the attachment is only an incident of the suit (clting 
103 U. S. and 214 U. S.). And common-law actions can only be brought In 
the United States Circuit and Dlstiict Courts In the district of which the de- 
fendant is an inhabltant, or In whlch he is found at the time of serving the 
process, or, to give the court jurisdiction, he must voluntarily appear." 

The cases which hold that where a state court has acquired jurisdic- 
tion of the défendant, through its property, and could enter a judgment 
enforceable against such property, I think, can be distinguished from 
the f acts and the situation hère presented by the case at bar ; it being 
held in thèse décisions that the défendants did not submit their persons 
to the gênerai jurisdiction of the court, but that the property could be 
proceeded against up to the amount of the attachment in the state court. 

It having been held, however, by the Suprême Court of the United 
States that personal service was necessary to institute a suit in the 
fédéral courts, thèse décisions commented upon by counsel for plain- 
tifï would not be controlling. 

Motion to quash service is sustained, and exceptions given to the 
plaintifï. 



UNITED STATES v. WEBEB. 

(District Court, W. D. Washington, N. D. January 17, 1913.) 

No. 2385. 

1. COTJNTEBFEITING (§ 4*) — OBLIGATIONS USED TJNDEE AUTHOBITT DP UNITED 

States — Eléments of Offense — Statutes — Construction. 

Cr. Code § 150 (Act March 4, 1909, c. 321, 35 Stat. 1116 [U. S. Comp. St. 
Supp. 1911, p. 1633]), provides that whoever shall hâve in his possession or 
custody, except on authority from the Secretary of the Treasury or other 
proper ofBcer, any obligation or other security made or executed in whole or 

•For other cases see same topic & § numeek in Dec, & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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In part after the similitude of any obligation or other security issued tinder 
the authority of the United States witli intent to sell or otlierwise use the 
same, shall be flned, etc. Held, that it was not a necessary élément of 
such offense that the fraudulent obligation or security sliould purport on 
its face to be an obligation or security issued under the authority of the 
United States, nor that the similarlty or resemblance should be so great 
as to deceive experts, bank officers, or cautions men, but it was sufficient 
if the fraudulent obligation bore such a likeness or resemblance to any 
of the geuuine obligations or securities issued under the authority of 
the United States as was calculated to deceive an honest, sensible, and 
unsuspecting person of ordinary observation and care when deallng with 
a person supposed to be honest. 

[Ed. Note. — For other cases, see Counterfeiting, Cent. Dig. §§ 9, 10; 
Dec. Dig. § 4.»] 

2. COUNTEBFEITING (§ 19*) — SIMILITUDE OF GEÎfmNE OBLIGATIONS — QUESTION 

rOB JUHT. 

In a prosecution for havlng in possession fraudulent security or obliga- 
tion, made in whole or in part after similitude of an obligation issued 
under the authority of the United States in violation of Cr. Code, § 150 
(Aet March 4, 1909, c. 321, 35 Stat. 1116 [U. S. Comp. St. Supp. 1011, p. 
1633]), whether such a similarlty or resemblance exists between the fraud- 
ulent obligation and a genulne one as vyould be calculated to deceive au 
honest, sensible person of ordinary observation and care is ordinarily a 
question of fact for the jury. 

[Ed. Note. — For other cases, see Counterfeiting, Cent. Dig. §§ 46-49; 
Dec. Dig. § 19.*] 

3. Counterfeiting (§ 16*) — False Instruments — Similitude op Obligation 

Issued undee Authority of United States — Indictmbnt. 

In a prosecution for havlng in possession an obligation executed in 
whole or in part after the similitude of an obligation issued under au- 
thority of the United States with intent to sell or otherwise use the same, 
etc., in violation of Cr. Code, § 150 (Act March 4, 1909, c. 321, 35 Stat. 1116 
[U. S. Comp. St. Supp. 1911, p. 1633]), the indlctment charged that défend- 
ant had in possession, with intent to use and defraud H. and others, a 
certain obligation made in part after the similitude of an obligation is- 
sued under authority of the United States, such obligation being made by 
fastening together, back to back, two notes, one purporting to hâve been 
issued by the Bank of the Empire State, and the other by the Bank of 
Howardsville, each of the dénomination of $10. The indlctment then set 
forth the printed matter on each side of the note or obligation, and charged 
that in form, color, size, and in manner and style of display and printing 
and engraving, and In gênerai appearance, the obligation was made, and 
Intended to be made, after the similitude of an obligation issued under 
the authority of the United States, to wit, a United States treasury note 
of the dénomination of ?10. Held, that from the description of the instru- 
ment as so alleged, it dld not appear as a matter of law that the requisite 
resemblance and similitude did not exist so as to render the Indlctment 
demurrable. 

[Ed. Note. — For other cases, see Counterfeiting, Cent. Dig. §§ 23-37; 
Dec. Dig. § 16.*] 

James C. Weber was indicted for having in possession an obligation, 
after the siniilitude of an obligation or security issued under authority 
of the United States, with intent to sell and use the same. On dé- 
marrer to indictment. Overruled. 

B. W. Coiner, U. S. Atty., of Tacoma, Wash. 

Hammond & Hammond, of Seattle, Wash., for défendant. 

•For. other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RUDKIN, District Judge. The indictment in this case was return- 
ed under section 150 of the Criminal Code of March 4, 1909, which 
provides, in part, as follows: 

"Whoever shall hâve In hls possession or custody, except under authorlty 
from the Secretary of the Treasury or other proper offlcer, any obligation or 
other security made or executed, in whole or in part, after the similitude of 
any obligation or other security issued under the authorlty of the United 
States, with intent to sell or otherwise use the same" shall be flned and im- 
prisoned, etc. 

The indictment charges, in substance, that on the 12th day of Octo- 
ber, 1912, within the Northern Division of the Western District of 
Washington, the défendant Weber knowingly and feloniously had in 
his possession, with intent to use the same and thereby defraud one 
Hibros, and other persons to the grand jurors unknown, such posses- 
sion not being under authority from the Secretary of the Treasury, 
or other proper officer, a certain obUgation made in part after the 
similitude of an obligation issued under the authority of the United 
States, said obligation being then and there made by attaching and 
fastening together, back to back, two notes, one purporting to bave 
been issued by the Bank of the Empire State, and the other by the 
Bank of Howardsville, each of the dénomination of $10; said notes 
being so fastened together by the use of paste and other substances and 
means to the grand jurors unknown. The indictment then sets forth 
the printed matter on each side of the note or obligation, and charges 
that in form, color, size, and in manner and style of display and print- 
ing and engraving, and in gênerai appearance the obligation was made, 
and intended to be made, after the similitude of an obligation issued 
under the authority of the United States, that is to say, after the simil- 
itude of a United States treasury note of the dénomination of $10. 
To this indictment the défendant has interposed a demurrer on the 
ground that it appears upon the face of the indictment that the obli- 
gation therein described was not made or executed, in whole or in part, 
after the similitude of a United States treasury note, or any other ob- 
ligation or security isstied under the authority of the United States. 

The authorities bearing upon this question cannot be reconciled. It 
was held by Judge Amidon in United States v. Barrett (D. C.) 111 
Fed. 369, on motion to quash, that a confederate bill of the dénomina- 
tion of $50 was not engraved or printed after the similitude of an ob- 
ligation or security issued under the authority of the United States. 
It was held by Judge Bellinger, in United States v. Conners (D. C.) 
111 Fed. 734, that an obligation, purporting on its face to be a note 
issued by the State Bank of New Brunswick, in the state of New 
Jersey, was not engraved or printed after the similitude of any obli- 
gation or security issued under authority of the United States. A 
similar ruling was made by Judge De Haven in United States v. Pitts 
(D. C.) 112 Fed. 522, involving a note of the same bank. On the other 
hand, it was held by Judge Dyer, in United States v. Williams (D. C.) 
14 Fed. 550, that it was not essential that the obligation should pur- 
port on its face to be an obligation issued under the authority of the 
United States. In United States v. Stevens (D. C.) 52 Fed. 120, it 



976 210 FEDERAL REPORTER 

was held by Judge Paul that the question whether a note purporting 
to be issued by the Bank of Mecklenburg, N. C, was engraved or 
printed after the simihtude of an obligation or security issued under 
the authority of the United States was for the jury. In United States 
V. Fitzgerald (D. C.) 91 Fed. 374, Judge Hanford of this district sub- 
mitted to the jury the question whether a certificate for 100 shares of 
the capital stock of the Denver Mining Company, of the par value of 
$1,000, was engraved or printed after the similitude of a United States 
bond for the sum of $1,000. In the récent case of United States v. 
Ryan, pending in this district, Judge Donworth submitted to the jury 
the question whether a note or bill, consisting of two state bank notes 
pasted together, as in this case, was made or executed, in whole or in 
part, after the similitude of an obligation or other security issued un- 
der the authority of the United States. 

AU thèse cases except the last arose under section 5430 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3671), which does not differ 
materially f rom the statute now under considération. The former used 
the words, "engraved and printed after the similitude of any obligation 
or other security issued under the authority of the United States," while 
the présent statute used the words, "made or executed, in whole or in 
part, after the similitude of any obligation or other security issued un- 
der the authority of the United States." If there is any différence be- 
tween the two statutes, the provision contained in section 150 of the 
Criminal Code, is broader than the provision contained in section 5430 
of the Revised Statutes, by reason of the use of the words, "in whole 
or in part." 

This is not a counterfeiting statute. It is a statute to protect the 
obligations and securities issued under the authority of the United 
States, and the power of Congress to enact such a law is not ques- 
tioned. 

[1-3] I am further of opinion that the true rule of construction, 
and the rule supported by the weight of authority, is the rule adopted 
and foUowed by the judges of this district. Under that rule it is not 
necessary that the fraudulent obligation or security should purport on 
its face to be an obligation or security issued under the authority of the 
United States. Nor is it necessary that the similarity or resemblance 
should be so great as to deceive experts, bank officers, or cautions men. 
It is sufficient if the fraudulent obligation bear such a likeness or re- 
semblance to any of the genuine obligations or securities issued under 
the authority of the United States, as is calculated to deceive an hon- 
est, sensible, and unsuspecting person of ordinary observation and 
care when dealing with a person supposed to be upright and honest. 
If the fraudulent obligation is of that character, the offense is made 
out, and whether such a similarity or resemblance exists is, in ordinary 
cases, a question of fact for the jury. It is extremely difficult to de- 
scribe a treasury note or other currency on paper; and, when the 
written description contained in the indictment is supplemented by the 
charge that the fraudulent obligation is in form, color, size, and in 
manner and style of display, and of printing and engraving thereon 
'and in gênerai appearance, made, and intended to be made, after the 
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similitude of an obligation issued under the authority of the United 
States, the court is unable to say as a matter of law that the requisite 
resemblance or similarity does not exist 
The demurrer is theref ore overruled. 



In re KRAMEK et aL 

(District Court, E. D. Pennsylvania. February 6, 1914.) 

No. 4344. 

1. Bankbuptct (§ 136*) — Concealment oe Pbopebtt — Obdee to Dismiss — 

CONTKMPT PEOCEEDINGS. 

Where bankrupts were ordered to pay over money alleged to hare been 
withheld from the trustée, and, in proceedings to adjudge them guilty of 
contempt in failing to comply with tbe order, they botli testified that they 
did not hâve possession or control of the money and were unable to comply 
with the order, the court was authorlzed to examine the testimony taken 
before the référée in order to détermine whether the bankrupts' déniai 
was false and fraudulent 

[Ed. Note. — For other cases, see Bankrup,. . Cent. Dig. §§ 233, 235; Dec. 
Dig. § 136.*] 

2. Bankbuptct (§ 136*) — Concealment ce Assets — Failubb to Pat — Con- 

tempt. 

Where bankrupts were ordered to pay over certain withheld funds to 
the trustée, and their testimony before the référée was a network of in- 
constancies, évasions, and deliberate falsehoods, their subséquent déniai 
that they had possession of the money which they had abstracted from 
the bankrupts' estate, and were therefore unable to comply with the or- 
der, was insufflcient to relieve them from punishment for contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 233, 235 ; Dec. 
Dig. § 13^.*] 

In Bankruptcy. In the matter o£ bankruptcy proceedings of Harry 
Kramer and Michael Muchnick. Rule to attach the bankrupts for con- 
tempt in failing to pay over to the trustée certain funds alleged to hâve 
been retained by them and which they were ordered to pay over. Rule 
absolute. See, also, 209 Fed. 627. 

Carr, Beggs & Steinmetz and Alfred T. Steinmetz, ail of Philadel- 
. phia, Pa., for trustée. 

Furth, Singer & Bortin and Emanuel Furth, ail of Philadelphia, Pa., 
for bankrupts. 

THOMPSON, District Judge. By the finding and order of the 
référée, as modified and affirmed by the learned Circuit Judge, it has 
been authoritatively determined that at the time of bankruptcy the 
partners, Harry Kramer and Michael Muchnick, bankrupts, were in 
possession and control of the sum of $4,092.21, and that Michael Much- 
nick, individually, was in possession and control of the further sum 
of $16,732.94, which should bave been paid to the trustée. 

As stated by Judge Young in the case of Epstein v. Steinfeld, 210 

•For other cases see same topic & § numebk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
210 F.— 62 
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Fed. 236, decided in the Circuit Court of Appeals for the Third Cir- 
cuit January 2, 1914 : 

"ïhis is thè first stage of the proceedlng. The second stage is to détermine 
whether or not the property required is still In the possession or control of 
the banl^rupt and that he is physically able to deliver it to his trustée. The 
correct practice at this stage of the proceedings has been authoritatively stated 
by Judge Gray in American Trust Co. v. Wallis, 126 ï'ed. 464 [61 C. C. A. 
342], in the following language: 'If the bankrupt dénies that he has posses- 
sion or control of the property, or if a third person in possession thereof 
claims to hold it, not as the agent or représentative of the bankrupt, but by 
title adverse to him, and there is no évidence to indisputably show that such 
déniai or clalm is false or fraudulent, and that the case is one of simple con- 
ceahuent or refusai on the part of the bankrupt or the one in possession to 
deliver up the property as ordered, it would be an unwarranted stretch of 
Power on the part of the court to resort to a summary proceeding for con- 
tenipt, for the enforcement of its order. In the absence of fraud or conceal- 
nient, the bankrupt court can only order the dellvery of property to the trus- 
tée which the bankrupt is physically able to deliver up, having the same in 
his possession or control. If it shall appear that he is not physically able to 
deliver the property required by the order, then confessedly proceedings for 
contempt, by fine and iniprisonment, would resuit in nothing, certain ly not in 
a compliance with the order. The contempt in this case could only be purged 
by a réitération of the pbysical imposslbility to comply with the order whose 
disobedience is belng thus punlshed. An order made under such circumstancea 
would be as absurd as it is inconsistent with the principles of Individual lib- 
erty.' " 

[1] At the hearing on the présent rule, both bankrupts went upon 
the stand and denied that they had possession or control of the mon- 
ey which they were ordered to pay to the trustée. If therefore there 
is no évidence to indisputably show that such déniai or claim is false 
or fraudulent, and that the case is one of simple concealment or refusai 
upon the part of the bankrupts to deliver up the property as ordered, 
the proceedings for contempt for the enforcement of the order should 
be dismissed. The primary fact of possession by the bankrupts at 
the time of bankruptcy having been established, their testimony at the 
hearing upon the présent rule constituted merely a flat déniai that 
they had within their possession or control the money or that any 
other person held it for them. Both of the bankrupts testified as to 
their présent employment, their manner of hving, and the amount ex- 
pended by them for living expenses since the bankruptcy with the 
apparent purpose of proving that they were not spending beyond 
their présent earnings. In order to assist in determining, therefore, ' 
whether it is indisputably shown that their déniai or claim is false 
and fraudulent, the testimony taken before the référée has been ex- 
amined and considered. The conclusion from that testimony is irré- 
sistible that the bankrupts, for a period of several months prior to 
bankruptcy by a deliberately arranged plan continuously carried out, 
withdrew from the partnership funds, for the purpose of fraud upon 
creditors, various sums amounting in the total to the sums which they 
had been ordered to pay to the trustée. 

[2] A careful examination of the testimony of the two bankrupts 
taken before the référée shows numerous inconstancies, évasions, and 
deliberate falsehcod in their explanation of the purposes for which 
the money was withdrawn and of the disposition made of it. The 
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more the bankrupts attempted to explain the depletion of the firm's 
assets, the more hopelessly they convicted themselves of intentional 
falsehood. Under thèse circumstances their présent naked déniai 
that they now hâve in their possession or control the fmids abstracted 
is unworthy of belief. 

At the hearing counsel for the bankrupts took the position that, in 
view of the conclusiveness of the former order, the bankrupts should 
not now be called upon to further explain their disposition of the mon- 
ey, as the court could not at this stage of the proceeding consider the 
testimony taken before the référée, and therefore the only évidence for 
considération at this time consisted in the fact of failure to obey the 
order and the testimony of the bankrupts in déniai of présent ability 
to pay. In other vi^ords, the first stage of the proceedings being com- 
plétée, ail testimony in relation to the matter in controversy must be 
produced de novo. 

I cannot conceive that the rule laid down in Trust Co. v. Wallis, 126 
Fed. 464, 61 C. C. A. 342, and the practice outlined in Epstein v. Stein- 
feld, can be distorted so as to shut out the testimony upon which the 
former order was based, and the record upon which the présent rule 
was allowed. That testiiîiony abundantly proves not only fraud and 
concealment, but is so strongly conclusive of perjury as to induce 
entire disbelief in the présent déniai of the bankrupts of their being in 
possession or control of the money ordered to be paid. 

I am convinced therefore that the testimony of the bankrupts at 
the présent hearing is false, and that the testimony taken before the 
référée is "évidence to indisputably show that such déniai or claim is 
false or fraudulent, and that the case is one of simple concealment" on 
the part of the bankrupts. As it bas been determined that the bank- 
rupts were withholding and concealing the money at the time of their 
bankruptcy, the testimony as to their earnings and expenses of living 
does not affect their présent ability to pay. I am not satisfied of the 
fact of présent inability to pay, and the order entered December 22, 
1913, must therefore be enforced. 

And now, February 6, 1914, the rule is made absolute, the bankrupts 
are adjudged in contempt for failure to obey the order of December 
22, 1913, and the marshal is directed to take them into custody and 
commit them to the jail of Philadelphia county ; the said Harry Kramer 
and Michael Muchnick there to remain until they pay to Alfred T. 
Steinmetz, trustée of their estate in bankruptcy, the sum of $4,092.21, 
and the said Michael Muchnick individually there to remain until lie 
pays to the trustée the further sum of $16,732.94. 
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In re DOUBLE STAR BEICK CO. 

(District Court, N. D. California, First Division. February 5, 1913.) 

No. 7316. 

Bankbuptcy (§ 71*) — Person Subject to Adjudication — Coepokations — 
Dissolution. 

That a California corporation had forfeited its franchise for nonpayment 
of the license tax, as provlded by California Act Mardi 20, 1905 (St. 1905, 
p. 493), as amended by St. 1906, p. 22, and St. 1907, pp. 664, 745, dld net 
deprive the bankruptcy court of jurisdiction to adminlster its estate ; the 
priniary purpose of bankruptcy proceedlngs being the distribution of the 
debtor's property, the court taking hold of the res rather than the person 
of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 17, 86 ; Dec. 
Dlg. § 71.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Double Star Brick Company. AppUcation of Thomas B. Fernandez 
to set aside adjudication. Denied. 

An application is made by credltors for the vacation of an order adjudi- 
cating the Double Star Brick Company a bankrupt. The order was entered 
January 23, 1912, In an involuntary proceeding, aïter written admission of In- 
solvency, signed in the name of the brick company by three of its directors, 
one of whom was also its président, and another Its treasurer, had been filed. 
The sallent facts may be briefly stated as foUows: The brick company was 
organized as a corporation pursuant to the laws of California on the 15th 
day of April, 1907. Under the terms of an act of the Législature of Califor- 
nia, approved March 20, 1905, as amended (Stats. Cal. 1905, p. 493; 1906, p. 
22; 1907, pp. 664, 745) it beeame Its duty to pay a license tax for the year 
1911. Having failed to make the required payment, its default in the prom- 
ises was, on the 15th day of September, 1911, reported to the Governor by 
the Secretary of State, and thereupon the Governor issued a proclamation 
declaring that the corporation's charter would be forfeited unless sueh license 
tax were paid by November 30, 1911, which proclamation was filed in the of- 
fice of the Secretary of State and duly published as required by law. The 
tax was never paid, and upon the assumption that the brick company had no 
existence as a corporation on December 23, 1911, when the involuntary péti- 
tion was filed, or upon January 23, 1912, when the adjudication wa-, made, it 
is contended that the bankruptcy court was ànd is wlthout jurisdiction to 
administer the estate. It should be added that during the year elapsing be- 
tween the date of the adjudication and the date of thls application numerous 
proceedings had been taken in the administration of the estate, one of whlch 
at least was by the trustée against the présent applicants, who appeared and 
submitted themselves to the jurisdiction of the court without objection. 

The California statute (St. 1906, p. 24) relied upon, after providing that ail 
corporations shall pay an annual license tax and prescribing the duties of the 
Secretary of State and the Governor in cases of default, is as foUows: "Sec. 
9. It shall be unlawful for any corporation, delinquent under this act, either 
domestic or foreign, which has not paid the license tax or fee, together wlth 
the penalty for such dellnquency, as in this act prescribed, to exercise the 
powers of such corporation, or to transact any business in this state (Cali- 
fornia), after the thirtieth day of November next folio wing the dellnquen- 
cy^ * * * »' 

Section 404 of the California Civil Code is as follows: "The Législature may 
at any tlme aniend or repeal this part, or any title, chapter, article, or sec- 
tion thereof, and dissolve ail corporations created thereunder ; but such 
amendment or repeal does not nor does the dissolution of any such corpora- 
tion, take away or impair any remedy given against any such corporation, its 
stockholders or offlcers, for any liabllity which has been previously incurred." 

•For other cases see same topic & § numbee in Dec. & Am. Diss. 1907 to diite, & Rep'r Indexes 
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W. s. Tinning, of MartineZ, Cal., and R. C. Porter, of Los Angeles, 
Cal-, for petitioner. 

Daniel O'Connell, of San Francisco, Cal., opposed. 

DIETRICH, District Judge (after stating the facts as above). In 
view of the fact that the applicant has presented his claim and has 
thus submitted the same to the jurisdiction of this court, and the fur- 
ther fact of his long acquiescence, it is a grave question whether his 
application does not come too late, and he is not estopped to raise the 
objection upon which he relies. In re Ives (D. C.) 111 Fed. 497; also 
113 Fed. 911, 51 C. C. A. 541; In re Billings (D. C.) 145 Fed. 400. 
At least the application should not be granted unless it is clear that 
there is a want of jurisdiction of the subject-matter, and I am not sat- 
isfied that such is the case. It is to be admitted that in the décisions 
cited by the apphcant (Kaiser Land & Fruit Co. v. Curry, 155 Cal. 
642, 103 Pac. 341 ; Lewis v. Curry, 156 Cal. 99, 103 Pac. 493 ; Lewis v. 
Miller & Lux, 156 Cal. 101, 103 Pac. 496; Alaska Salmon Co. v. 
Standard Box Co., 158 Cal. 578, 112 Pac. 454) there are expressions 
strongly supporting the view that the forfeiture of the charter of a 
corporation under the act referred to opérâtes to terminate its very ex- 
istence, but it is to be borne in mind that no question like that hère 
involved was under considération. Very clearly the primary, if not 
the only, purpose of the statute was to take away from def aulting cor- 
porations the power to act as such corporations ; their privilège to do 
l3usiness is withdrawn as a penalty for their failure to pay the license 
fee or tax. It certainly was not the intention of the Législature to 
impose any penalty upon, or to destroy, the rights of creditors. Were 
it not for thèse expressions of the Suprême Court of the state, I should 
not hesitate to hold that the statute opérâtes simply to render corpora- 
tions incompétent to transact business. 

Apparently the Double Star Bick Company was insolvent and had 
committed an act of bankruptcy, and its property had therefore be- 
come subject to the jurisdiction of this court for bankruptcy purpos- 
es, prior to the forfeiture of its character. The primary purpose of a 
bankruptcy proceeding is the distribution- of the property of the debtor ; 
the court takes hold of the res rather than the person. 

While the Calif ornia statute under considération makes provision for 
trustées to represent the defaulting corporation in the préservation 
of its property for the benefit of any persons entitled thereto, no spé- 
cifie scheme is outlined for the administration or distribution of the 
estate. In the présent case it is admitted that thèse trustées voluntari- 
ly appeared and submitted to the adjudication, and consented to a dis- 
tribution of the estate under the provisions of the bankruptcy act. 

By section 8 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 549 [U. S. Comp. St.. 1901, p. 3425]), it is expressly provided 
that a proceeding shall not abate by reason of the death or insanity of 
the bankrupt. True there is no express provision for the administra- 
tion of the estate of a deceased or insane person, where proceedings 
are not commenced prior to the death or insanity, and the jurisdic- 
tion of bankruptcy courts in such cases may be doubtful. But at 
least in involuntary proceedings I am inclined to think that an insane 
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person, though wholly incompétent in law, may be adjudged to be a 
bankrupt. 

Perhaps still a better analogy to the présent case is that of a part- 
nership. It is familiar knowledge that under the Bankruptcy Act a 
partnership is deemed to be quite as much a légal entity as a corpora- 
tion ; the partnership estate is treated as distinct f rom that of the in- 
dividual members of the partnership, and is so administered. But if 
the theory hère urged is to be accepted, by parity of reasoning it must 
be held that a partnership may become insolvent and commit acts of 
bankruptcy, and thereupon the jurisdiction of the bankruptcy court 
may be defeated by the dissolution of the partnership, either through 
the voluntary agreement of the partners, or by reason of the death 
of one of them. 

In view of thèse considérations I am decided to résolve such doubt 
as there is in favor of our jurisdiction and to retain control of the es- 
tate. To relinquish control now would give rise to many complications, 
and would be to the préjudice of those, who, with the knowledge, ac- 
quiescence, and apparent consent of the applicant, hâve incurred ex- 
pense and delayed other action in reliance upoh the validity of this 
proceeding. 



FOUNTATN v. DETROIT, M. & T. S. L. ET. CO, 

(District Court, N. D. Ohio, W. D. July 10, 1913.) 

No. 2415. 

1. Removal or Causes (§ 112*) — PnocEEDiNas Aftee Eemoval — Objections 

TO PROCESS. 

Sufficiency of process by wlilch a suit bas been commenced in a state 
court may be raised in a proper manner after removal to a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 238; 
Dec. Dig. § 112.*] 

2. Pkocess (i 164*) — Defective Eettjen — Correction by Amendment. 

Where proeess bas been properly served, but the return of the offlcer is 
insutticient, the defect may be corrected by an affidavit of the offlcer show- 
Ing the facts. 

[Eu. Note. — For other cases, see Process, Cent. Dig. §§ 176, 239-248; Dec. 
Dig. § 164.*] 

3. Pkocess (§ 164*) — Eetubn — Amendment. 

Gen. Code Ohio, § 11288, provides that in an action against a railroad 
Company summons may be served on any regular ticket or freight agent 
of the Company, etc. In such an action the sherifC's return recited that 
he summoned the défendant by deliverlng to S., freight agent of the Com- 
pany, a true and certlfled copy of the writ, etc. Held that, though such 
return was defective for failure to state that the summons was served on 
the "regular" freight agent of défendant, such defect was cured by an 
affidavit of the officer that to his Personal knowledge the person served 
was the regular freight agent of défendant railroad company, and that 
the Word "regular" was not inserted In the return by oversight of the 
officer. 

[Ed. Note. — For other cases, see Process, Cent Dig. §§ 176, 239-248 : Dec. 
Dig. § 164.*] 



'For other cases see same topic &. § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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At Law. Action by Noah Fountain, as administrator of the estate 
of Clarence J. Fountain, deceased, against the Détroit, Monroe & To- 
ledo Short Line Railway Company. On motion to dismiss. Over- 
ruled. 

O. S. Brumback and Erskine H. Potter, both of Toledo, Ohio, for 
plaintiff. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for défendant. 

DAY, District Judge. This suit was commenced in the common 
pleas court of Lucas county and later removed by the défendant to this 
court. The défendant, now appearing solely and specially for the pur- 
poses of the motion now under considération, moves for an order va- 
cating and setting aside the summons and service of summons by the 
sherifï of Lucas county. 

[ 1 ] It is well estabhshed that, where a suit has been commenced in 
the State court and afterwards removed to the fédéral court, the sufh- 
ciency of the process can be raised in a proper manner after the re- 
moval. Murphy et al. v. Herring-Hall-Marvin Safe Co. (C. C.) 184 
Fed. 495 ; Webster v. lowa State Traveling Men's Association (C. C.) 
165 Fed. 367; Clark v. Wells, 203 U. S. 164, 27 Sup. Ct. 43, 51 L. 
Ed. 138; Wabash Western Ry. Co. v. Brow, 164 U. S. 271, 17 Sup. 
Ct. 126, 41 L. Ed. 431 ; Goldey v. Morning News, 156 U. S. 518, 15 
Sup. Ct. 559, 39 L. Ed. 517; Mechanical AppHance Co. v. Castleman, 
215 U. S. 437, 444, 30 Sup. Ct. 125, 54 L. Ed. 272. The défendant is 
an electric railway company operating a street railroad passing through 
two or more counties and owns and opérâtes this electric railway in 
this manner. 

Section 11288 of the General Code of Ohio provides, in part: 

"ïhe summons may be served upon any regular ticket or freight agent of 
sucli railroad company or street railroad company, or transportutlon company ; 
or, if there be no such agent," etc., It provides for another manner of service. 

The return of the sherifï in the common pleas court of Lucas coun- 
ty, omitting the formai parts of the return^ is as foUows: 

"Received this writ April 17, 1913, and pursuant to its command, I sum- 
moned on the 22d day of April, 1913, the within named défendant, Détroit, 
Monroe & Toledo Short Line Railway Company, by delivering to L. M. Swartz, 
freight agent for said company, a true and certified copy of this writ, wiih in- 
dorsements thereon. The président or other chief offlcers of said company 
could not be found by me in Lucas county, Ohio. 

"John Jackman, Sheriff, 

•'By O. D. Witaker, Deputy." 

The return of the sherifï is defective because the return does not 
indicate that the company was served by serving the summons upon 
the regular freight agent of the défendant company. Later by leave 
of court first obtained, however, the plaintiff files the affidavit of Wit- 
aker, the deputy sheriff of Lucas county, which states in substance 
that, to the personal knowledge of the affiant, L. M. Swartz was the 
regular freight agent for the défendant railway company in the city 
of Toledo, Ohio, and that the word "regular" was not inserted in the 
return on the service in front of the words "freight agent" by reason 
of an oversight on the part of the deputy sheriff serving the process. 
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[2] The practice of permitting the filing of this afRdavit is recog- 
nized and approved by the Suprême Court of the United States in 
Mechanical Appliance Co. v. Castleman, 215 U. S. 437, on page 445, 
30 Sup. Ct. 125, on page 129 (54 L. Ed. 272), the court saying : 

"Tliese affidavits are made part of the record by a bill of exceptions, and we 
think tliey sliould hâve been considered upon the question of jurisdiction. As 
we hâve already indieated, the learned Circuit Court was in error in holding 
that the return of the sherifl: in the state court concluded the parties, and had 
it considered the affidavits exhibited in the bill of exceptions, as in our view 
it should hâve done, the conclusion would hâve been reached that the weight 
of the testimony," etc. 

[3] The affidavit indicates that the regular freight agent of the 
défendant company was regularly served by the sheriff of Lucas 
county. 

The motion will, accordingly, be overruled, and exceptions granted 
to the défendant. 



In re WASHINGTON STEEL & BOLT CO. 

rOistrlct Court, W. D. Washington, N. D. January, 1914.) 

No. 4717. 

Bankruptct (§ 244*) — Dépositions — Authoeitt of Bankeuptct Court. 

The provision of Bankr. Act July 1, ISOS, c. 541, § 21b, 30 Stat. 552 
(TJ. S. Coœp. St. 1901, p. 3430), that "the right to take dépositions in pro- 
ceedlngs under this act shall be determined and enjoyed according to the 
United States laws now in force or such as niay be hereafter enacted re- 
lating to the taking of dépositions except as herein provided," confers on 
courts of bankruptcy the same powers in relation to the taking of déposi- 
tions as are possessed by the fédéral courts in civil actions, and the pro- 
viso of section 41a, "that no person shall be required to attend as a wit- 
ness before a référée at a place outside of the state of bis résidence and 
more than 100 miles from such place of résidence," does not limit the au- 
thority given by Rev. St. § 863 (U. S. Comp. St. 1901, p. 661), to take the 
déposition of any wltness who lives at a greater distance from the place 
of trial than 100 miles, vrhether vplthin or without the state. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 244.*] 

In the matter of the Washington Steel & Boit Company, bankrupt. 
On objections by trustée to issuance of commissions to take déposi- 
tions. Objections overruled. 

James B. Murphy, of Seattle, Wash., for petitioner. 
J. W. Russell, of Seattle, Wash., for trustée. 

NETERER, District Judge. A pétition has been filed together wîth 
notice with the référée to take the dépositions of the hereinafter named 
witnesses. This pétition and notice to take dépositions has been duly 
served upon the attorneys representing the trustée, and request has 
been made that Samuel B. King, a notary public of Chicago, 111., be 
appointed to take the déposition of J. H. Osborne ; that John Christ, 
a notary public of Cœur d'Alêne, Idaho, be appointed commissioner 
to take the déposition of C. F. Chafin of said city; and that J. W. 

•For other cases see same topio & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hancock, a notary public of Spokane, Wash., be appointed to take the 
dépositions of R. L,. Webster and W. J. Ambrose in said city of Spo- 
kane. The pétition sets out that each of thèse parties whose déposi- 
tions are desired résides more than 100 miles from the place of trial 
or court in which the above matter is pending, and ail except two ré- 
side out of the State. Objection is made by the attorney for the trus- 
tée to the appointment of commissioners and the issuance of commis- 
sions on the ground that there are no provisions of statute under which 
the commissioners could be appointed and the dépositions taken ; that 
the section of the statute under which the application is made apper- 
tains to actions pending, while bankruptcy proceeding is a spécial pro- 
ceeding. 

Section 876, Rev. St. U. S. (U. S. Comp. St. 1901, p. 567), provides: 

"Subpœnas for witnesses who are required to attend a court of the United 
States, in any district, may run into another district : provided, that in civil 
causes the witnesses living out of the district in which the court is held do 
net live a distance greater than lOO miles from the place of holding the same." 

Section 863 of Rev. St. (U. S. Comp. St. 1901, p. 661), provides : 

"The testimony of any witness may be taken in any civil cause * * * by 
déposition de bene esse, when the witness lives at a greater distance from the 
place of trial than 100 miles * * * or out of the district in which the case 
is to be tried; and to a greater distance than 100 miles from the place of 
trial. • * *" 

Section 21b of the Bankruptcy Act, as amended June 25, 1910, c. 
412, 36 Stat. 838 (U. S. Comp. St. Supp. 1911, p. 1498), provides: 

"The right to take dépositions In proceedings under tMs act shall be deter- 
mined and enjoyed accordlng to the United States laws now in force, or such 
as may be hereafter enacted relating to the taking of dépositions, except as 
herein provided. (c) Notice of the taking of dépositions shall be flled with 
the référée in every case." 

Section 41 of the Bankruptcy Act provides : 

' * * * That no person shall be required to attend as a witness before a 
référée at a place outside of the state of his résidence, and more than 100 
miles from such place of résidence, and only in case his lawful mileage and 
fee for one day's attendance shall be first paid or tendered to him." 

I think it is apparent from the provisions of the act that it was the 
intention of Congress to confer upon courts the same jurisdiction and 
power relating to the taking of dépositions in bankruptcy proceedings 
as are enjoyed by the courts in relation to civil actions. 

This question is one of first impression in this court, nor is précèdent 
presented from any of the District Courts. In the construction of 
statutes it is well settled that the gênerai purpose intended to be sub- 
served by the particular enactment under construction is to be consid- 
ered, and that ail provisions of the statutes which deal with the same 
subject are always to be taken into account. 

Sections 863 and 876 were enacted prior to the Bankruptcy Act, 
and provide for compulsory attendance of witnesses within certain 
limits. The only limitation placed by section 876 was for the purpose 
of extending protection to the witness in not compelling him to ap- 
pear except within certain limits, and section 863 afforded litigants an 
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opportunity of securing the testimony through a commissioner. The 
provisions of this section were clearly extended to bankruptcy proceed- 
ings by section 21b of the Bankruptcy Act. 

It is contended that the provisions of section 41 required the at- 
tendance of witnesses residing within or out of the state and within 
the limit of 100 miles. From a considération of the sections named, 
together with section 41, it manifestly appears, when the purpose in- 
tended to~ be subserved is taken into considération, together with the 
provisions of section 863, that there was no intention to modify the 
powers or to limit any authority conferred by sections 876 and 863. 
I think that the gênerai provisions of section 863 with relation to the 
taking of dépositions apply to bankruptcy proceedings, and that the 
provisions of section 41 of the Bankruptcy Act are not an enlargement 
of section 863, R. S., but that it is brought by section 21 within the 
provisions of section 863. 

The following authorities, while npt deciding the matter at issue, 
would indicate the soundness of this conclusion: In re Hempstreet 
(D. C.) 117 Fed. 568; In re Williams (D. C.) 123 Fed. 321 ; In re Rob- 
inson (D. C.) 179 Fed. 724; In re Cole (D. C.) 133 Fed. 414; ColHer 
on Bankruptcy, p. 386. 

Let an order be entered in accordance with this opinion. 



WITIIQFT V. WESTERN MEAT CO. et al. 

In re SÏONE CANON MERCANTILE CO. 

(District Court, N. D. California, First Division. February 11, 1913.) 

Bankruptcy (§ 287*) — Suit by Trustée — Conversion of Pkopebty by Cbed- 

ITOR. 

Défendant, a creditor of bankrupt, assigned its account for collection 
to a commercial agency wMch brought suit thereon In its own name, and 
attached a stock of goods, and, after the bankruptcy, the goods were sold 
by the sheriff and the money applied in payment of the judgment. De- 
fendant retalned the bénéficiai ownership of the clalm and was advised 
with prier to the sale and authorized the same. Held, that it was not 
protected by the fact that the suit was in the name of another, but was 
llable for conversion to the trustée of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 444-447; 
Dec. Dig. § 287.*] 

At Law. Action by T. W. Withoft, trustée in bankruptcy of the 
Stone Canon Mercantile Company, against the Western Méat Com- 
pany and others. Judgment for plaintifï. 

The suit was brought by the plaintifï to recover damages for the al- 
leged conversion of a stock of goods belonging to the bankrupt. The 
Western Méat Company had assigned to the San Francisco Commer- 
cial Agency, for collection, its claim against the bankrupt, and there- 
upon the Commercial Agency commenced a suit in which the property 
of the bankrupt was attached, and thereafter sold by the sheriiï to 
satisfy the judgment therein obtained. 

*Por other cases see same topic & S kumbeb in Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexes 
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Jos. Kirk and J. P. Keleher, both of San Francisco, Cal., for plain- 
tiflf. 

Perry & Perry, of San Francisco, Cal., for défendant San Francisco 
Commercial Agency. 

William P. Humphreys, of San Francisco, Cal., for défendant West- 
ern Méat Co. 

DIETRICH, District Judge. Such défense as is put forward on 
behalf of the San Francisco Commercial Agency and the sheriff is 
necessarily involved in that of the Western Méat Company, and I need 
therefore refer only to the contentions urged by this last-named, and 
perhaps principal, défendant. Upon its behalf it is argued: (1) That 
it is without any liability whatsoever; and (2) that the value of the 
property seized and sold was comparatively small. 

As to the first proposition, I am unable to escape the conclusion that 
Perry did not direct the sherifï to proceed with the sale until after he 
had laid the facts before the méat company's gênerai attorney, and 
had been expressly authorized by him to take the course which was 
finally pursued. While there is little direct or positive évidence upon 
the point, the circumstances of the case leave little room for doubt 
that the managing officers of the méat company, with knowledge of 
the pendency of the bankruptcy proceeding, for the purpose of secur- 
ing the payment of its claim in fuU, concluded to assume the risk in- 
volved, and expressly authorized Perry to proceed. 

But even if we put aside such a view of the record, the défendant 
must still be held to be liable. That it turned this claim over for col- 
lection and authorized the attachment suit to be brought is not denied ; 
nor does it seriously contend that it sold the claim or parted with con- 
trol thereof. The suit was brought in the name of the commercial 
agency as a mère matter of convenience; the real bénéficiai ownership 
remaining in the méat company. It is not very material whether the 
commercial agency was a real, substantial corporation, or a mère 
"dummy." In the latter alternative it was nothing more than Perry 
doing business in the name of, and as, the San Francisco Commercial 
Agency ; in the former, it was a corporation acting through Perry, its 
managing officer. So that, whether, as was testified to by one of the 
méat company's représentatives, the claim was turned over to -the 
agency for collection, or, as another one stated, it was turned over to 
Perry, it is clear that the méat company fully understood that the claim 
was in fact in Perry's hands for enforcement, and it is bound by what 
he did, within the apparent scope of bis authority. If, in the interest 
of convenience and economy, the courts go so far as to recognize the 
right of a naked assignée of the légal title of a claim to maintain suit 
thereon, they certainly should not, and will not, permit the expédient 
to be turned into a means for the perpétration of fraud. The suit was 
in fact by and upon behalf of the méat company, although in the name 
of the commercial agency, and, having expected to receive, and having 
in fact received, the benefits of the enterprise, it must also be held to 
hâve assumed the hazards and must bear the losses thereof. To yield 
to its présent contention would be to establish a most pernicious prec- 



988 210 FEDERAL REPORTER 

edent, and open wide the door for the most flagrant frauds upon 
the bankruptcy law. 

Touching the value of the stock seized and sold, unfortunately the 
évidence is not entirely satisfactory. The most definite information 
comes from the plaintiff's witness Bevans, but it is not conclusive. 
The conversion of the goods did not take place as of the date of the 
attachment, for no wrong was committed by the méat company in 
bringing suit and causing the property to be attached. If, upon the 
commencement of the bankruptcy proceeding, the sherifï had aban- 
doned the property, or if, upon the appointment of the trustée, he had 
turned it over, no one of the défendants vi^ould be chargeable.with any 
wrongdoing. The wrong consisted in the déniai of the superior right 
of the bankruptcy court, and the sale of the goods in défiance of such 
right. The value of the property is therefore to be measured as of 
about the time the sheriff's sale took place. No good purpose would 
be subserved by an attempt to discuss the testimony in détail so far as 
it bears upon the question of value, and I simply state the conclusion 
which I hâve reached, namely, that the goods at the time of their con- 
version were of the reasonable value of $5,138.21. As I understand, 
the sheriff has paid over to the trustée $408.21 ; the same being the 
net balance remaining in his hands after paying the claim involved in, 
and the expenses of, the attachment suit. Deducting this amount from 
the $5,138.21, there is left a balance of $4,730, which amount, together 
with interest thereon at the légal rate from February 3, 1910, the 
plaintiff is entitled to recover from the défendants. The interest should 
be calculated up to the date of the judgment, and the amount thereof 
added to the principal sum. Such judgment will, of course, carry in- 
terest from its date at the légal rate, and costs. 



SMITH et al. v. ATCHISON, T. & S. F. EY. 00. 

(District Court, D. Kansas, Second Division, October 29, 1913.) 

No. 188. 

Removal of Causes (§ 19*) — Actions Aeising TJndeb Interstate CojrMEECB 
Law. 

An action for damages for négligent liandling of an interstate shipment 
of cattle, an attorney's fee for bringing sucli action, the penalty for fall- 
ing to stop the shipment and feed the cattle, an overcharge in freight, and 
an attorney's fee for suing therefor, was an action arising undcr the In- 
terstate Commerce Act, within Judieial Code (Act March 3, 1911, c. 231, 
36 Stat. 1092 [U. S. Comp. St. Supp. 1911, p. 136]) § 24, par. 8, giving 
United States District Courts jurisdictlon of ail sults arising iinder any 
law regulating commerce, except those of which exclusive jurisdictlon is 
conferred upon the Commerce Court; and hence it was removable to the 
United States District Court under section 28, providing that any suit aris- 
ing under the laws of the United States of which the District Courts are 
given original jurisdictlon by that title may be removed to the proper Dis- 
trict Court, though there was no diverse citizenship, since the Interstate 

•For other cases see same topic & § Hn.MBEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Commerce Act régulâtes the entire fleld of suctt commerce, and whatever 
rights plalntifl had were govemed and controUed excluslvely thereby. 

[Ed. Kote. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec. Dlg. § 19.*] 

At Law. Action by J. W. Smith and others against the Atchison, 
Topeka & Santa Fé Railway Company. On motion by plaintiffs to 
remand to the state court. Motion overruled. 

Hackney & Lafferty, of Winfield, Kan., for plaintiffs. 
Wm. R. Smith, of Topeka, Kan., and J. E. Torrence, of Winfield, 
Kan., for défendant. 

POLLOCK, District Judge. The facts alleged in the pétition of 
plaintififs, briefly stated, are as follows: 

Plaintififs shipped 33 cars of cattle over defendant's line of rail- 
way from the station of Panhandle in the state of Texas to the city 
of Guthrie in the state of Oklahoma. A copy of one of the bills of 
lading covering the shipment made is attached to and made part of 
plaintiffs' pétition. The pétition contains five counts. Under the first 
the plaintiffs seek to recover the sum of $11,905 by way of damages 
sustained by reason of the négligent manner in which the cattle were 
handled and transported by défendant company. Under the second, 
recovery is sought of an attorney's fee for bringing and prosecuting 
such action. Under the third, plaintiffs seek to recover $500 by way 
of penalty provided by law for the négligent acts charged by plaintiffs 
against défendant in the first count of the pétition. Under count 4, to 
recover $200 alleged overcharges in freiglit on the shipment. Under 
the fifth, attorneys' fées for bringing and prosecuting an action for 
such recovery. 

Défendant removed the case from the state court in which it was 
brought into this court. Plaintiffs hâve moved to remand. 

As the parties are each and ail citizens of this state no jurisdiction 
exists in this court on the ground of diversity of citizenship. If juris- 
diction attached in this court by the removal taken, it must arise from 
the fact the action is one arising under the Interstate Commerce Act, 
and for that reason jurisdiction is conferred on this court by section 
24 of the Judicial Code, which provides as follows : 

Section 24, par. 8, provides : 

Fédéral courts sball hâve jurisdiction "of ail suits and proceedings arising 
Tinder any law regulating commerce, except those sults and proceedlngs ex- 
clusive iùrisdiction of vfhlcli bas been conferred upon the Commerce Court." 

And which, for the reason this court has original jurisdiction of such 
controversy, may be removed into this court when instituted in a 
state court under the provisions of section 28 of the Code^ which, 
among other things, provides, as follows : 

"Any suit of a civil nature, at lav? or in equity, arising under the Constitu- 
tion or laws of the United States, or treatles made, or which shall be made, 
under thelr authority, of which the District Courts of thé United States are 
glven original jurisdiction by this tltle, which may now be pendlng or which 
may hereafter be brought, in any state court, may be removed by the défend- 
ant or défendants thereln to the District Court of the United States for the 

•JFor other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date. &. Rep'r Indexes 
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proper district. Any other suit of a cMl nature, at law or In equlty of whleh 
the District Courts of the United States are given jurisdiction by thls title, 
and wliich are now pending or whicli may hereafter be brought, in any state 
court, may be removed into the District Court of the United States for the 
proper district, etc." 

Does this case arise under the Interstate Commerce Act? This 
must be determined f rom the case made by the plaintiffs in their péti- 
tion filed in the state court. 

As seen by the above statement, the shipment of which complaint is 
made was an interstate shipment, and being of such nature the Con- 
gress has undertaken to regulate shipments of that character and the 
States are powerless to exercise any control over the same by laws they 
may enact, or through principles of the law enunciated by the courts 
of such States. 

In so far as recovery is sought under the third and fourth counts by 
way of penalty in failing to stop the shipment and feed the cattle, and 
for overcharge in freight paid, and any attorneys' fées that may be 
recovered for the same, undoubtedly arise under the Interstate Com- 
merce Act and were properly removable. 

As to the right of action presented by plaintiffs in the fîrst and sec- 
ond causes of action, as Congress has by the Interstate Commerce Act 
undertaken to regulate the entire field of such commerce, and has creat- 
ed the rights and remédies for the redress of wrongs suffered by in- 
terstate shippers, I am of the opinion the rights of plaintiffs, whatever 
they may be, are governed and controlled exclusively by said act, and 
any recovery sought by the plaintiffs must be in accordance with the 
provisions of said act. Nor. Pac. Ry. v. Washington, 222 U. S. 370, 
32 Sup. Ct. 160, 56 L. Ed. 237; Southern Ry. Co. v. Reid, 222 U. S. 
424, Z2 Sup. Ct. 140, 56 L. Ed. 257; Second Employers' Liability 
Cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 
44; Adams Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 
57 L. Ed. 314, 44 L. R. A. (N, S.) 257; McGoon v. Northern Pacific 
Ry. Co. (D. C.) 204 Fed. 998. 

It follows, the controversies ôf plaintiffs with défendant were such 
as are removable. 

The motion to remand is therefore overruled. 



Ex parte LOO SHEW UNO. 
(District Court, N. D. Califomia, First Division. Pebruary 10, 1914.) 

No. 15,481. 

Aliens (§ 51*) — Déportation — Geounds. 

An alien employed as a cook in a house of prostitution Is squarely 
within the provisions of Immigration Act (Act Feb. 20, 1907, c. 1134) § 3, 
34 Stat. 899 (U. S. Comp. St. Supp. 1911, p. 502), providing that any allen 
who is "employed by, in and in connection with any house of prostitu- 
tion" shall be deemed to be uniawfully within the United States and ahall 
be deported. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. § 111; Dec. Dlg. § 
51.*] 

•For other casea see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition by Loo Shew Ung for a writ of habeas corpus. Denied. 
Costello & Costello, of San Francisco, Cal, for petitioner. 
Walter E. Hettman, Asst. U. S. Atty., of San Francisco, Cal., for 
respondent. 

DOOLING, District Judge. The pétition herein shows that Loo 
Shew Ung, born in China, was admitted into the United States as a 
merchant's son, and that, having been thereafter found employed as 
a cook in a house of prostitution in Bakersfîeld, he was arrested, and 
after a hearing ordered deported as one unlawfuUy within the United 
States, as defined by section 3 of the Immigration Act. Petitioner 
contends that his employment as a cook, not being in itself at ail im- 
moral, even though exercised in a house of prostitution, did not bring 
him within the class denounced by the section referred to above, and 
that the order of déportation is therefore unwarranted. 

The portion of the act material to this proceeding is as follows: 

"Auy alien who shall be found an Inmate of or connected wlth the manage- 
ment of a house of prostitution or practicing prostitution after such allen shall 
hâve entered the United States, or who shall receive, share in, or dérive beneflt 
from any part of the earnings of any prostitute, or who is employed by, in, or 
in connection with any house of prostitution, * • * ghall be deemed to 
be unlawfully within the United States and shall be deported in the manner 
provided by sections twenty and twenty-one of this act." 

If this language is to be given its ordinary meaning, and no reason 
appears why it should be distorted, petitioner cornes squarely within 
its provisions, for he is an "alien employed by, in and in connection 
with a house of prostitution." The act itself does not limit its opéra- 
tion to any particular character of employment, but embraces employ- 
ment of every description. It would require something more than 
judicial interprétation — it would require, indeed, judicial législation — 
to take petitioner's case out of the plain letter of the act, and there 
is no reason to believe that the terms used were not selected for the 
very purpose of covering such employment as that in which petitioner 
was engaged. 

The pétition for the writ will be denied. 
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